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OVERSIGHT  OF  ANTITRUST  ENFORCEMENT 


TUESDAY,  MAY  3,   1977 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

or  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  9 :35  a.m.,  pursuant  to  notice,  in  room 
2228,  Dirksen  Senate  Office  Building,  Hon.  Edward  M.  Kennedy, 
chairman  of  the  subcommittee,  presiding. 

Present:  Senators  Kennedy,  Metzenbaum,  Thurmond,  and  Laxalt. 

Also  present :  Thomas  Susman,  chief  counsel ;  Henry  Banta,  Terry 
Lytle,  and  Robert  Banks,  counsels;  Walter  Measday,  chief  economist; 
Emory  Sneeden,  minority  chief  counsel ;  Peter  Chumbris,  minority 
consultant;  and  Garrett  Vaughn,  minority  economist. 

Senator  Kennedy.  The  hearing  will  come  to  order. 

OPENING  STATEMENT  OP  SENATOR  KENNEDY 

''While  we  have  relied  on  the  Constitution  to  protect  the  individ- 
ual from  the  power  of  Government,  a  single  belief,  and  the  majority" — 
the  late  Senator  Phil  Hart  said  last  year — "control  of  economic 
power  has  been  left  to  the  forces  of  competition  and  to  antitrust 
laws  to  keep  those  forces  vigorous."  Senator  Hart  believed  that  the 
Constitution  and  the  antitrust  laws  take  the  same  approach  to  con- 
trolling power — a  diffusion  of  power  centers  and  reliance  on  com- 
petition rather  than  a  decree  to  determine  the  value  of  an  idea  or 
product. 

This  no  doubt  is  what  Justice  Black  had  in  mind  when  he  char- 
acterized the  Sherman  Act  as  a  "comprehensive  charter  of  economic 
liberty  aimed  at  preserving  free  and  unfettered  competition."  The 
social  and  economic  benefits  that  competition  can  bring  include  the 
reduction  of  costs  and  prices,  more  efficient  allocation  of  resources, 
increased  innovation  and  technology,  added  choices  for  the  consumer, 
and  the  prevention  of  concentration  in  economic,  social,  and  political 
power  which  can  erode  our  democratic  society.  Without  effective  and 
timely  antitrust  enforcement,  these  benefits  cannot  be  achieved  and 
the  consumer  and  our  democratic  ideals  will  suffer. 

In  this  light,  the  responsibilities  of  the  Senate  Subcommittee  on 
Antitrust  and  Monopoly  are  most  serious  for  we  are  charged  by  the 
Senate  with  legislating  and  overseeing  to  ensure  "protection  of 
trade  and  commerce  against  unlawful  restraints  and  monopolies." 

(1) 


Today  we  begin  our  task  by  opening  hearings  on  antitrust  enforce- 
ment. These  are  the  first  general  oversight  hearings  on  antitrust  en- 
forcement in  decades.  With  a  new  President,  Attorney  General,  and 
Federal  Trade  Commission  Chairman  this  inquiry  is  especially  time- 
ly because  antitrust  enforcement  cannot  even  begin  to  be  effective 
without  strong  direction  and  a  sense  of  purpose  from  each  of  these 
officials  and  all  who  work  with  them. 

The  Congress,  too,  has  an  important  role  to  play  for  we  must 
clearly  and  forcefully  indicate  our  own  commitment  to  the  competi- 
tive free  enterprise  system.  The  hearings  come  at  a  time  when  our 
national  commitment  to  a  free  market  system  is  undergoing  its  great- 
est challenge  since  the  Depression.  The  success  of  foreign  cartels,  the 
political  activities  of  multinational  corporations,  the  rise  of  a  new 
mercantilism  and  protectionism  have  all  called  into  question  the 
viability  of  the  free  market.  The  challenge  to  make  governmental 
institutions  work  better  is  a  constant  one. 

Ralph  Waldo  Emerson  wrote  over  a  hundred  years  ago  that  the 
"teaching  of  politics  is  that  Government,  which  was  set  for  the  pro- 
tection and  comfort  of  all  good  citizens,  becomes  the  principal  ob- 
struction and  nuisance  with  which  we  have  to  contend." 

Both  Congress  and  the  Executive  must  pay  more  attentionto  sort- 
ing out  the  "protection   and  comfort"   from   the  "obstruction   and 


nuisance." 


First,  we  want  to  examine  in  these  hearings  the  question  of  prior- 
ities in  enforcing  the  antitrust  laws.  What  should  they  be  and  how 
do  we  set  them  and  how  do  we  carry  them  out?  There  is  a  broad  con- 
sensus of  opinion  that  the  economic  and  social  objectives  underlying 
the  antitrust  laws  have  fallen,  and  continue  to  fall,  far  short  of  at- 
tainment. It  is  hard  to  think  otherwise.  If  the  antitrust  laws  were 
intended  to  prevent  concentration  of  economic  power,  they  would 
appear  to  have  failed.  For  in  1973,  the  100  largest  firms  controlled 
nearly  the  same  share  of  our  Nation's  assets  nationally  as  did  the  200 
largest  in  1948.  Today  there  are  those  who  question  whether  indus- 
trial concentration  has  made  it  impossible  to  have  a  stable  dollar  and 
full  employment  at  the  same  time. 

If  the  antitrust  laws  are  intended  to  prevent  price  fixing,  they 
would  appear  to  have  failed.  A  few  years  ago,  a  national  news  maga- 
zine quoted  one  businessman  as  saying  that  price  fixing  is  a  way  of 
life,  and  the  Antitrust  Division  is  rinding  that  the  more  grand  juries 
it  convenes,  the  more  price-fixing  indictments  it  turns  out,  so  far 
without  even  beginning  to  reach  diminishing  returns.  Both  the  anti- 
trust laws  and  the  manner  by  which  they  are  enforced  need  to  be 
reexamined. 

The  purpose  of  our  inquiry,  and  these  hearings  are  but  the  begin- 
ning, it  is  to  examine  constructively  the  possible  impediments  to 
effective  enforcement  and  to  focus  on  possible  solutions,  whether 
they  involve  legislation  in  the  form  of  increased  appropriations  or 
changes  in  substantive  law,  organizational  changes  in  the  enforce- 
ment agencies,  or  changes  in  judicial  machinery. 

One  tenet  of  the  "Peter  principle"  holds  that  if  you  don't  know 
where  you  are  going,  you  are  not  likely  to  get  there.  That  certainly 
holds  true  in  antitrust  enforcement.  While  large  mergers,  increas- 


ingly  concentrated  oligopolistic  industries,  anticompetitive  conduct 
with  grave  national  and  international  consequenes,  and  single-firm 
monopolies  have  been  flourishing,  virtually  unchecked  and  unchal- 
lenged, our  antitrust  agencies  have  been  pursuing  conspiracies  to  fix 
the  rental  price  of  mobile  toilets  in  South  Florida.  They  have  been 
locked  in  conflicts  involving  Ban  deoderant  and  Geritol. 

In  these  hearings,  we  will  be  asking  the  Federal  Trade  Commis- 
sion and  the  Justice  Department  what  their  principal  objectives 
are,  how  they  established  those  objectives,  and  how  they  intend  to 
accomplish  them.  We  will  also  ask  whether  there  are  competitive 
problems  in  the  economy  which  law,  agency  organizations,  proce- 
dures, and  resources  are  presently  unable  to  deal  with. 

Second,  we  will  look  at  the  ability  of  the  courts  and  agencies  to 
handle  the  big  antitrust  case.  The  Sherman  Act  is  over  85  years  old 
and  in  many  ways  has  improved  with  age.  The  same  cannot  gener- 
ally be  said  about  the  procedures  by  which  Sherman  Act  cases  are 
tried.  We  want  to  ask  how  we  can  better  equip  our  agencies  and  in- 
stitutions— and  perhaps  how  we  might  need  to  change  our  substan- 
tive laws — to  enable  the  agencies  to  handle  major  antitrust  litigation 
or  alternatively  deal  with  competitive  problems  in  the  economy.  To 
do  so  in  such  a  way  that  cases  can  be  not  only  tried  but  resolved  with- 
out undue  delay  and  needless  repetition. 

Assistant  Attorney  General  Baker  recently  observed  that  in  1932 
the  Department  of  Justice  had  antitrust  suits  pending  against 
A.T.  &  T.  and  IBM  and  had  just  signed  consent  decrees  with  General 
Electric  and  Westinghouse.  In  1952  Justice  had  monopolization  law- 
suits pending  against  A.T.  &  T.  and  IBM  and  had  just  signed  consent 
decrees  against  GE  and  Westinghouse.  In  1977,  Justice  has  monopoli- 
zation lawsuits  pending  against  A.T.  &  T.  and  IBM  and  has  filed  pro- 
posed modifications  to  consent  decrees  against  GE  and  Westing- 
house. The  French  proverb  "the  more  things  change,  the  more  they 
remain  the  same"  seems  less  apropos  here  than  the  piano  teacher's 
admonition  to  keep  playing  it  over  and  over  until  you  get  it  right. 

It  is  not  as  if  the  current  A.T.  &  T.  and  IBM  cases  were  nearing  com- 
pletion, or  even  half  over  yet.  The  costs  of  decades  of  litigation  and 
repeated  litigation  to  the  Government,  to  the  courts,  and  to  the  de- 
fendants are  immense.  Things  are  not  any  better  with  the  cereal  case 
and  the  Exxon  case  at  the  Federal  Trade  Commission.  Cynics  are  no 
doubt  reminded  of  Dickens'  observation  that  the  one  constant  pur- 
pose of  the  English  law  is  to  make  business  for  itself. 

So,  this  subcommittee  is  seeking  views  on  whether  the  laws  and 
the  judicial  and  administrative  forums  and  procedures  are  up  to  the 
task.  We  are  asking  what  Congress  and  the  courts  and  agencies 
might  do  to  prevent  antitrust  enforcement  litigation,  like  the  bronto- 
saurus,  from  becoming  extinct  by  virtue  of  its  own  bulk  and  walnut- 
sized  brain. 

Third,  the  subcommittee  will  look  at  criminal  antitrust  law  en- 
forcement, specifically  the  detection  and  deterrence  of  price-fixing. 

On  the  detection  side,  we  want  to  know  what  kind  of  systematic 
approach  our  antitrust  enforcers  have  adopted,  or  could  adopt,  to 
pinpoint  price  fixing  more  effectively.  While  traffic  police  increas- 
ingly use  radar  to  improve  their  efficiency  in  catching  speeders,  anti- 
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trust  enforcers  appear  still  to  be  relegated  to  the  motorcycle  behind 
the  billboard.  Attorney  General  Bell  recently  said  that  hardcore 
price  fixing  is  a  serious  crime  and  should  be  prosecuted  accordingly. 
Many  judges  apparently  disagree  and  the  subcommittee  is  asking 
why. 

In  the  17th  century,  Lord  Halifax  stated  the  theory  of  deterrence 
when  he  said  that  "men  are  not  hanged  for  stealing  horses,  but  that 
horses  might  not  be  stolen."  This  was  probably  small  consolation  to 
horse  thieves,  but  no  doubt  it  made  horse  owners  feel  more  secure. 
Today  the  poor  often  go  to  jail  for  stealing  stereos  or  credit  cards 
and  those  who  can  afford  stereos  and  easy  credit  no  doubt  feel  more 
secure  because  of  it. 

How  secure,  then,  are  consumers  to  feel  when  businessmen  bilk  the 
public  of  millions  of  dollars  by  fixing  prices,  only  to  be  caught  and 
told  by  a  court  that  what  they  did  was  not  nice  and  that  they  should 
please  not  do  it  again? 

Fourth,  the  subcommittee  will  analyze  the  overlapping  antitrust 
jurisdiction  of  the  Justice  Department  and  the  Federal  Trade 
Commission. 

With  17  separate  Federal  agencies  having  responsibilities  regard- 
ing fish  and  wildlife  and  8  regulating  potato  chips,  two  badly  under- 
staffed antitrust  agencies  should  not  provoke  much  alarm.  But  anti- 
trust enforcement  is,  or  at  least  should  be,  of  such  enormous  eco- 
nomic significance  that  any  inefficiency  is  a  serious  matter.  We  are 
concerned,  of  course,  with  both  efficiency  and  economy,  as  well  as 
effectiveness,  yet  our  measurement  cannot  be  made  according  to 
some  wooden  mathematical  formula  but  rather  by  the  objectives  of 
our  antitrust  laws.  If  one  agency  can  more  quickly  and  effectively 
achieve  results  in  certain  areas,  then  the  other  should  defer.  If  there 
is  duplication  in  some  areas  of  effort,  or  areas  where  no  effort  is 
being  made  at  all,  then  better  joint  coordination  and  planning  is 
needed. 

The  Justice  Department  can  initiate  proceedings  before  Federal 
Trade  Commission  administrative  law  judges,  and  legislation  has 
recently  been  introduced  to  allow  the  Federal  Trade  Commission  to 
go  directly  to  Federal  court  to  enforce  the  Clayton  Act. 

Our  own  goal  should  be  not  merely  expansion  of  powers  or  elim- 
ination of  duplication  for  its  own  sake,  but  rationalization  of  pro- 
cedures and  the  exercise  of  authority  for  the  public's  best  interests. 

Fifth,  we  will  be  looking  into  the  internal  workings  of  the  Anti- 
trust Division  and  the  Bureau  of  Competition  in  fulfillment  of  our 
legislative  oversight  responsibility  to  ensure  that  the  antitrust  agen- 
cies are  doing  the  best  job  possible  of  enforcing  the  antitrust  laws. 
It  is  a  new  experience,  especially  for  the  Antitrust  Division,  but  it 
should  be  an  enlightening  and  constructive  one.  We  hope  to  work 
with  both  agencies  and  to  assist  them  in  their  organization,  resources, 
and  directions  so  that  they  might  be  best  equipped  to  faithfully  exe- 
cute the  laws  which  Congress  has  enacted. 

As  we  proceed  in  these  hearings,  the  subcommittee  will  hear  from 
a  variety  of  witnesses  with  diverse  perspectives  on  these  and  related 
issues.  They  should  provide  the  subcommittee  and  the  Senate  with  a 
basis  for  preparation  of  reports,  drafts  of  legislation,  and  formula- 
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tion  of  policy  guidance  regarding  the  future  course  of  antitrust 

enforcement.  .  .  .  ,       , 

One  of  the  basic  assumptions  of  our  political  system  is  that  large 
centers  of  unaccountable  power  are  inconsistent  with  democratic 
government  and  the  values  of  a  free  society.  If  there  is  a  single 
theme  that  ties  together  the  best  in  both  liberal  and  conservative 
political  traditions,  it  is  this  hostility  to  unchecked  power. 

If  the  awesome  power  of  giant  corporations  is  no  longer  adequately 
checked  by  the  discipline  of  the  market,  it  is  not  just  our  pocketbook 
that  is  in  jeopardy,  it  is  our  liberty.  . 

Senator  Laxalt,  would  you  care  to  make  any  comments  at  tins 
point?  . 

Senator  Laxalt.  I  look  forward  to  the  work  on  this  committee 
with  ereat  enthusiasm.  I  am  new  to  the  committee. 

OPENING  STATEMENT  OF  SENATOR  LAXALT 

I  have  just  come  from  a  very  important  hearing  on  energy  which 
Dr.  Schlesinger  spoke  at,  indicating  how  serious  our  energy  prob- 
lems are.  I  have  a  suspicion  that  the  problems  to  which  this  com- 
mittee is  going  to  address  itself  for  the  next  several  months  might 
be  just  as  important. 

To  me,  the  undue  concentration  of  economic  power  in  this  country 
is  troublesome.  I  think  that  that  undue  concentration  constitutes  as 
big  a  threat  to  the  individual  liberties  of  Americans  as  anything  that 
I  can  perceive.  I  don't  think  there  is  any  question  about  the  fact  that 
the  procedures  that  have  been  undertaken  in  the  past  years  have  beep 
inadequate  for  a  number  of  reasons,  administrative  as  well  as  judi- 
cial. It  would  seem  to  me  that  if  we  can  somehow _  revise  our  pro- 
cedures and  take  a  new  look  at  the  substantive  law  incident  to  anti- 
trust and  monopoly,  that  we  are  going  to  fulfill  a  great  function  and 
a  good  function  for  the  American  people. 

In  addition,  I  would  think  that  we  can  also  perform  a  very  valu- 
able function  for  big  business  as  we  know  it  in  this  country.  Big 
business's  credibility  and  trust  in  the  minds  of  the  American  public 
is  about  as  low  as  this  Congress,  and  that's  about  as  low  as  you  can 
get. 

But  I  think  part  of  that  problem  is  due  to  the  fact  that  there  is 
great  confusion  concerning  the  activities  of  big  business.  When  I 
think  we  have  entirely  too  many  American  citizens  who,  for  ex- 
ample, would  lay  our  energy  crisis  at  the  door  of  hungry,  greedy, 
multinational  corporations — when  that  may  not  be  the  fact — it  seems 
to  me  we  on  this  committee  have  a  duty  to  inquire  as  to  what  the 
facts  are  so  that  we  can  allay  that  kind  of  suspicion  if  it  is  not 
founded  upon  reasonable  fact.  So,  Mr.  Chairman,  I  am  looking  for- 
ward with  great  enthusiasm  to  working  with  you  on  this  committee. 
I  think  that  we  have  an  opportunity  to  do  a  great  deal  of  good. 

Senator  Kennedy.  I  welcome  your  comments. 

Those  who  were  wondering  about  the  nature  of  the  range  of  agree- 
ments or  disagreements  would  certainly  agree  with  every  observa- 
tion that  you  have  made  and  the  importance  and  significance  of  those 
factors  in  terms  of  our  economic,  social  and  political  life. 

Senator  Metzenbaum? 
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Senator  Metzenbaum.  I  too  just  left  the  hearing  at  which  Dr. 
Schlesinger  was  speaking. 

I  have  strong  interest  in  these  oversight  hearings  and  also  in  the 
question  of  antitrust  enforcement  in  this  area. 

OPENING  STATEMENT  OF  SENATOR  METZENBAUM 

Concentration  in  monopoly  power  in  industry  and  business  con- 
tinues to  grow  at  an  ever-increasing  rate  if  this  country.  Despite 
widespread  recognition  of  the  importance  of  free  enterprise,  com- 
petition, and  equity  at  the  marketplace,  the  number  of  markets 
•dominated  by  a  few  firms  is  surprisingly  large.  Those  why  cry  out 
the  loudest  and  strongest  for  free  enterprise  are  those  who,  in  a 
totally  noncompetitive  manner,  dominate  their  own  industries  and 
fail  to  recognize  the  need  for  competition  in  a  viable  economic  sys- 
tem. Telephone  equipment,  soaps  and  detergents,  steel,  electric  light 
bulbs,  cereals,  canned  soups,  camera  film,  and  a  host  of  others  are 
all  products  produced  in  highly  concentrated  industries. 

In  testimony  before  this  Judiciary  Committee,  Attorney  General 
Griffin  Bell  cited  ineffective  antitrust  laws  as  one  reason  for  the  ex- 
istence of  dominated  markets.  I  thought  he  stated  it  very  well  when 
he  said : 

The  weakness  in  the  antitrust   system   is  that  it   is  easy  to 
beat  the  system.  The  court  processes  are  so  complicated,  and  so 
slow,  that  once  a  case  starts  it  never  seems  to  end.  All  you  do  is 
just  stay  in  court.  You  can  go  on  for  years  in  court  without  any- 
thing being  done.  As  long  as  the  court  system  is  not  adequate  to 
finish  a  case  within  a  reasonable  time,  it  is  difficult  to  enforce 
the  antitrust  laws. 
The  Attorney  General   was  especially   able  to  comment   on   this 
subject,  because  as  a  private,  practitioner,  he  had  been  on  the  de- 
fendant's side  in  a  number  of  antitrust  cases.  While  most  cases  drag 
on  for  years,  certain  kinds  of  anticompetitive  practices  cannot  be 
brought  within  existing  antitrust  laws  at  all.  Foremost  among  this 
group  are  lockstep  pricing  and  conglomerate  mergers.  In  lockstep 
pricing  arrangements,  firms  simply  do  not  compete.  "When  one  firm 
raises  its  prices,  so  do  all  its  competitors. 

While  this  kind  of  behavior  would  seem  to  be  tantamount  to  a 
price-fixing  conspiracy,  the  firms  are  able  to  get  away  with  it  by 
maintaining  that  no  explicit  agreement  has  been  made.  Attorney 
General  Griffin  Bell  has  called  this  kind  of  industry  behavior  "price 
fixing  disguised  as  independent  parallel  action." 

Still  another  way  that  industries  get  around  antitrust  laws  is 
through  conglomerate  mergers  that  appear  to  be  beyond  the  scope 
of  the  law.  This  practice  has  been  particularly  visible  in  recent 
months.  Take  the  example  of  the  Mobil-Marcor  merger.  Mobil  is  the 
seventh  largest  United  States  industrial  corporation.  Marcor  owns 
the  country's  fourth  largest  general  merchandise  retailer,  and  Mont- 
gomery Ward,  as  well  as  the  largest  domestic  manufacturer  of  paper- 
bound  products.  Container  Corporation  of  America.  Their  merger 
was  the  largest  in  the  history  of  the  United  States  and  involved  com- 


bined  assets  of  approximately  $17  billion.  I  am  not  in.  a  position  to 
say  whether  the  merger  was  in  the  public  interest,  but  it  is  neverthe- 
less beyond  the  apparent  scope  of  our  antitrust  laws. 

The  Antitrust  Department  couldn't  even  take  a  look  at  it  from 
the  standpoint  of  whether  there  was  or  was  not  a  violation.  They 
could  look  at  it  but  could  not  move  into  the  situation.  Unfortunate- 
ly, the  Mobil-Marcor  merger  is  not  an  isolated  case.  Utah  Inter- 
national, a  large  and  successful  company,  engaged  in  mining  uranium, 
coal,  copper,  and  iron  ore  and  General  Electric  will  soon  merge,  mak- 
ing General  Electric  the  ninth  largest  industrial  corporation  in  the 
United  States.  The  Department  of  Justice  announced  it  was  unable 
to  challenge  the  acquisition.  Clearly,  we  must  move  to  bring  these 
highly  competitive  practices  within  existing  antitrust  laws. 

Perhaps  equally  frustrating,  however,  is  the  amount  of  time  in- 
volved when  a  case  is  brought  to  trial.  That's  the  reason  that  I  think 
these  hearings  are  so  important.  For  instance,  a  violation  brought 
under  section  2  of  the  Sherman  Act  will  take  an  average  of  8  years 
to  reach  a  final  outcome. 

Many  corporations  involved  in  these  suits  seek  to  delay  them  even 
longer.  Delay  means  greater  time  to  continue  the  alleged  practices. 
In  some  cases,  the  mere  question  of  serving  a  subpena  and  the  valid- 
ity of  the  subpena  takes  years  on  end  just  to  get  that  issue  alone  re- 
solved. Xo  case  better  illustrates  the  point  of  delay  than  United 
States  vs.  IBM.  It  was  filed  in  1969.  Now,  more  than  8  years  later, 
the  case  is  still  years  from  completion. 

For  every  day  the  trial  goes  on,  IBM  earns  an  estimated  addition- 
al $5.4  million  in  profits.  To  be  truly  effective,  such  suits  must  be 
dramatically  shortened  and  violations  quickly  determined. 

Finally,  even  when  a  conviction  is  obtained,  corporate  officials 
connected  with  the  antitrust  violations  rarely  serve  a  prison  term. 
Out  of  94  criminal  convictions  between  1972  and  1976.  only  25  busi- 
nessmen actually  spent  time  in  prison.  I  want  to  emphasize  that 
these  defendants  are  criminals.  These  are  not  losers  in  a  civil  action. 

Compare  this  figure  with  sentences  for  those  convicted  of  securi- 
ties fraud  in  1976,  an  average  of  45.7  months.  Or  with  those  con- 
victed of  income  tax  fraud  in  the  same  year,  on  an  average  of  15.4 
months.  As  a  matter  of  fact,  those  convicted  of  antitrust  crimes  in 
1976  will  serve,  and  this  is  almost  unbelievable,  a  total  of  only  2.5 
months. 

Once  again,  we  have  a  situation  where  the  individual  defendant 
who  was  convicted  of  burglary  or  some  offense  of  that  nature  serves 
years  in  prison.  But  the  corporate  official  who  has  deliberately 
schemed  to  squeeze  out  competitors  and  raise  consumer  prices  gets 
only  a  slap  on  the  wrist.  This  isn't  the  way  it  should  be  in  this 
country. 

I  agree  with  the  Attorney  General  when  he  called  for  stiff  prison 
sentences  for  corporate  officials  convicted  of  antitrust  violations. 
Only  in  this  manner  will  we  be  able  to  deter  these  kinds  of  practices. 
I  should  note,  Mr.  Chairman,  that  for  much  of  my  life  I  have  been 
active  in  the  business  community.  I  understand  the  meaning  of  prof- 
it. I  support  the  concept  of  the  free  enterprise  system.  I  under- 
stand the  workings  of  the  marketplace.  But  increased  profits  in  sales 
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do  not  need  to  entail  less  competition.  There  is  no  justification  for 
practices  which  unfairly  squeeze  out  competitors  and  result  in  bil- 
lions of  dollars  in  overcharges  to  consumers. 

Congress  has  not  been  blind  to  the  inadequacies  of  our  antitrust 
laws.  The  Antitrust  Division's  budget  has  nearly  doubled  since  1973. 
Its  staff  attorneys  increased  by  more  than  42  percent  in  the  same 
time  period. 

The  Federal  Trade  Commission  has  been  given  the  power  to  re- 
quire Notice  of  Proposed  Mergers  in  advance.  Sadly,  however,  in- 
creased funding  and  greater  authority  haven't  resulted  in  more  vig- 
orous antitrust  authority. 

With  a  new  administration,  a  new  attorney  general,  a  new  chair- 
man of  the  Federal  Trade  Commission,  and  new  laws  to  fill  the  gaps 
in  our  antitrust  laws,  we  have  a  unique  opportunity  to  make  substan- 
tial progress  in  antitrust  reform,  and  to  bring  highly  anticompeti- 
tive practices  within  government  control. 

I  believe  that  our  antitrust  laws  should  be  the  most  effective  meth- 
od of  economic  regulation  available  to  us.  Presently,  they  are  seen 
as  just  the  opposite :  time-consuming,  voluminous  in  scope,  and  dis- 
criminatory in  sentencing.  They  are  viewed  by  most  lawyers  as  the 
remedy  of  last  resort. 

During  the  course  of  the  next  5  days  of  hearings,  we  will  hear  tes- 
timony on  the  merits  of  new  and  innovative  proposals,  such  as  per  se 
legislation,  acquisition  impact  statements,  and  tighter  time  controls 
on  big  case  trials.  While  it  is  not  clear  which  of  these  problems  will 
best  solve  this  increasing  problem  of  concentration  of  monopoly 
power,  it  is  clear  that  new  methods  are  desperately  needed.  I  strong- 
ly support  the  entire  concept  of  our  economic  system.  I  think  it  is 
right.  I  think  the  free  competitive  system  works  and  can  work  well, 
but  there  need  to  be  improvements  made. 

I  commend  the  distinguished  chairman  of  this  subcommittee  for 
his  leadership  in  these  oversight  hearings  in  a  subject  and  an  area 
in  which  we  have  not  acted  for  a  period  of  decades.  T  assure  the 
chairman  that  although  I  can't  be  with  him  for  the  balance  of  this 
morning's  hearing,  I  do  intend  to  attend  these  hearings,  as  I  have  a 
strong  and  supportive  interest. 

Senator  Kennedy.  Thank  you.  Senator. 

T  know  of  your  interest  because  you  have  talked  with  us  fre- 
quently about  the  agenda  of  these  hearings.  I  know  how  interested 
you  were  also  in  gaining  membership  on  this  committee,  and  we  look 
forward — with  your  particular  perspective  as  a  successful  business- 
man— to  your  being  of  great  value  and  help  to  us. 

Senator  Allen  who  is  a  member  of  this  subcommittee,  could  not  be 
present  today  to  deliver  his  prepared  statement.  There  being  no 
objection,  it  will  be  inserted  in  the  record  at  this  point. 

Prepared  Statement  of  Senator  James  B.  Allen 

Mr.  Chairman,  I  welcome  the  opportunity  to  review  the  activities  of  the  Fed- 
eral Trade  Commission  and  the  Department  of  Justice  in  their  efforts  to  enforce 
the  antitrust  laws.  We  all.  I  think,  would  recognize  that  there  are  weaknesses 
in  antitrust  enforcement  in  both  agencies,  not  necessarily  through  any  fault  of 
the  agencies  themselves,  hut  rather  perhaps  as  a  result  of  the  present  structure 
of  the  antitrust  statutes ;  however,  I  believe  that  it  will  be  important  for  the 
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subcommittee  not  to  recommend  a  meat-axe  solution  to  the  difficulties  we  may 
uncover  during  the  course  of  these  hearings.  Specifically,  I  am  concerned  that 
the  subcommittee  not  recommend  the  imposition  of  rigid  structural  and  behav- 
ioral criteria  for  industry  under  the  pretext  that  such  criteria  are  the  only 
method  by  which  antitrust  policy  can  be,  as  a  practical  matter,  enforced  by  the 
Government. 

I  have  no  doubt,  Mr.  Chairman,  that  we  are  going  to  learn  in  these  hearings 
that  antitrust  litigation  and  the  present  antitrust  enforcement  procedures  of 
Government  necessarily  result  in  protracted  legal  battles  in  which  substantial 
resources  are  committed  by  all  parties  in  seeking  to  prove  or  disprove  a  particu- 
lar violation  or  series  of  violations  of  antitrust  statute.  Certainly  a  solution 
could  be  proposed  which  would  spell  out  rigid  criteria  for  determining  whether 
or  not  a  violation  existed,  and  in  such  cases,  the  problem  of  proving  or  disprov- 
ing a  violation  would  probably  be  reduced,  but  that  solution  would,  in  my  judg- 
ment, tend  to  create  a  worse  problem  than  the  problem  sought  to  be  solved. 
Rigid  antitrust  violation  criteria  which  specify  certain  permissible  percentage 
market  shares  or  set  numbers  of  firms  permitted  to  control  a  given  percentage 
of  a  line  of  commerce  would  represent  a  drastic  departure  from  past  practice  in 
pursuing  antitrust  objectives  and  would  involve  the  Government  further  in 
virtually  every  line  of  commerce,  requiring  the  Government  to  interfere  in  the 
market  decisions  of  companies  and  individuals  in  the  free  conduct  of  their  eco- 
nomic affairs.  In  short,  Mr.  Chairman,  simplifying  the  enforcement  of  the  anti- 
trust statutes  should  not  be  used  as  a  guise  for  permitting  the  Government  to 
take  a  giant  step  deeper  into  the  conduct  of  American  business  by  giving  the 
Government  the  rife  facto  right  to  dictate  permissible  business  structure  for 
every  aspect  of  commerce. 

I  am  satisfied  that  the  FTC  and  the  Department  of  Justice  are  doing  reason- 
ably well  in  enforcing  existing  antitrust  statutes,  but  I  believe  improvement 
can  be  made  and  should  be  made  within  the  basic  framework  of  our  present 
law  and  policy.  I  would  oppose  a  radical  shift  in  enforcement  policy  permitting 
direct  Government  intervention  in  organizing  a  given  industry  or  type  of  busi- 
ness. 

Moreover,  I  question  that  the  adoption  of  rigid  antitrust  violation  criteria  to 
remedy  real  (and  imagined)  problems  in  enforcement  of  present  law  would 
necessarily  result  in  a  more  competitive  market  place  inasmuch  as  such  criteria 
would  themselves  be  based  on  subjective  decisions  regarding  the  monoply  effect 
of  market  concentration.  A  substantial  number  of  economists  believe  as  I  do 
that  market  concentration  itself  does  not  necessarily  imply  monopoly  power 
and  that  other  factors  may  be  determinant.  Clearly,  rigid  per  se  violation  cri- 
teria must  be  based  primarily  on  market  share  considerations  and  must  there- 
fore ignore  the  issue  of  intent  and  prohibit  a  subjective  evaluation  in  each 
particular  case  of  the  ability  to  exert  monopoly  power.  Few  would  disagree  that 
each  case  is  different  and  that  in  some  cases  firms  in  less  concentrated  indus- 
tries exert  greater  monopoly  power  than  do  firms  conducting  business  in  highly 
concentrated  lines  of  commerce. 

Finally,  Mr.  Chairman,  I  urge  the  subcommittee  during  the  conduct  of  these 
hearings  to  evaluate  whether  some  reduction  cannot  be  made  in  the  overwhelm- 
ing burden  placed  on  business  in  reporting  line-of-business  data  to  the  Federal 
Trade  Commission.  I  recognize  that  the  Federal  Trade  Commission  has  a  valid 
interest  in  staying  abreast  of  developments  in  each  line  of  business  in  order  to 
evaluate  the  degree  of  market  concentration  in  a  given  line  of  business,  but  I 
would  hope  that  the  subcommittee  will  be  able  to  identify  some  means  for  re- 
ducing the  reporting  requirements  now  imposed  on  businesses  in  order  to  feed 
information  to  the  Federal  Trade  Commission.  I  understand  that  the  data  base 
now  being  utilized  is  not  perfect,  but  in  my  judgment,  there  must  be  some  way 
in  which  to  improve  the  data  base  while  at  the  same  time  getting  the  paper- 
work load  off  the  back  of  small  businessmen  who  wish  to  comply  with  the  law 
but  who  as  a  practical  matter  cannot  afford  the  staffing  to  respond  to  yet  an- 
other paperwork  burden  imposed  by  the  Federal  Government. 

The  subcommittee  should  inquire  if  the  FTC  has  not  considered  utilizing  alter- 
nate sources  for  developing  its  data  base  on  each  line  of  commerce  both  to  im- 
prove the  accuracy  of  the  data  and  to  lift  this  overwhelming  paperwork  burden. 
I  think  too,  Mr.  Chairman,  in  this  connection,  that  in  analyzing  the  impact  of 
market  concentration  on  the  ability  to  monopolize,  the  subcommittee  should 
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bear  in  mind  that  the  data  base  underlying  that  analysis  may  not  itself  be  of 
such  accuracy  as  to  warrant  our  reliance. 

So,  Mr.  Chairman,  I  do  look  forward  very  much  to  hearing  the  testimony  of 
the  various  witnesses  scheduled  to  come  before  the  subcommittee,  and  I  com- 
mend you  for  moving  rapidly  to  review  the  current  state  of  antitrust  enforce- 
ment. The  salubrious  effect  of  a  public  review  of  the  antitrust  operations  of  the 
Federal  Trade  Commission  and  the  Department  of  Justice  is  needed  and  should 
be  welcomed  by  all. 

Senator  Kennedy  [continuing].  I  think  we've  seen  a  remarkable 
degree  of  common  expression  by  Senator  Laxalt  and  Senator  Metzen- 
baum  and  myself.  I  hope  this  expresses  the  general  concern  in  the 
Senate  of  the  need  to  have  a  competitive  economic  system,  and  how, 
particularly  the  appropriate  responsible  agencies  of  Government,  in 
the  Justice  Department  and  the  Federal  Trade  Commission,  are  going 
to  be  instruments  for  carrying  forward  that  policy  and  what  kind  of 
help  and  assistance  they  might  need  that  we  can  be  responsive  to,  in 
areas  such  as  changes  in  the  law,  or  the  establishment  of  priorities. 

As  our  lead  witness,  we  welcome  a  familiar  figure  in  the  hearing 
rooms  and  a  respected  figure  here,  Mike  Pertschuk.  He  is  former 
chief  counsel  of  the  Commerce  Committee.  He  was  sworn  in  as  Chair- 
man of  the  Federal  Trade  Commission  on  April  21.  During  his  ten- 
ure on  the  Commerce  Committee,  Mr.  Pertschuk  was  instrumental  in 
drafting  of  a  number  of  consumer  protection  measures,  including  the 
Magnuson-Moss  Act  and  the  proposed  Federal  Trade  Commission 
Improvement  Act. 

As  we  seek  the  new  directions  and  priorities  in  antitrust  enforce- 
ment. Mr.  Pertschuk  is  an  appropriate  first  witness.  The  only  differ- 
ence today  from  the  other  times  that  he  has  been  here  is  that  today 
we  are  asking  the  questions.  We  are  glad  to  have  you  with  us,  and 
we  look  forward  to  your  testimony. 

STATEMENT  0E  HON.  MICHAEL  PERTSCHUK,  CHAIRMAN,  FEDERAL 

TRADE  COMMISSION 

Mr.  Pertsctiuk.  Thank  you.  Mr.  Chairman. 

I  am  delighted  to  be  here,  although  if  the  truth  be  told.  I  would 
prefer  to  be  on  your  side  of  the  table  preparing  the  questions  than 
on  this  side  trying  to  answer  them. 

Hubris  is  a  word  not  often  heard  in  these  chambers,  but  it  is  cer- 
tainly appropriate  to  the  spectacle  of  this  particular  witness,  offer- 
ing guidance  to  this  subcommittee  on  the  fine  points  of  antitrust 
law  out  of  the  accumulated  wisdom  of  13  days  as  chairman  of  the 
FTC. 

Since  I  accepted  your  invitation,  however,  I  have  no  choice  but  to 
make  a  virtue  out  of  the  vice  of  ignorance,  a  device  I  learned  some- 
thing about  during  13  years  of  confirmation  and  oversight  hearings. 
Therefore,  I  am  prepared  to  offer  you  this  morning  a  fresh  perspec- 
tive on  antitrust  law.  During  the  past  several  weeks,  I  have  button- 
holed every  noted  antitrust  expert  I  could  corner  to  ask  some  of  the 
very  questions  which  these  hearings  are  directed :  Is  there  anything 
riQ-ht  about  current  antitrust  policies  and  programs?  How  does  the 
national  pulse  of  competition  compare  with  past  decades?  What  are 
the  trends?  What  are  the  problem  areas?  How  do  Ave  set  priorities? 
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Where  lies  the  respective  strengths  and  weaknesses  of  Justice  and  the 
Trade  Commission?  What  are  their  most  appropriate  roles  in  anti- 
trust policy ?  What  kinds  of  antitrust  litigation  can  work?  What 
kinds  cannot?  What  can  be  done,  if  anything,  to  enhance  the  quality 
and  manageability  and,  above  all,  the  timeliness  of  major  antitrust 
litigation?  These 'hearings  have  forced  me  to  formulate  some  tenta- 
tive conclusions  and  judgments  which  I  am  happy  to  share _  with 
you.  In  the  following,  I  do  not  presume  to  speak  for  my  fellow 
commissioners.  I  would  like  to  begin  with  some  observations  about 
those  antitrust  policies  and  enforcement  actions  which  appear  to  be 
right  and  effective,  identify  the  most  egregious  failures,  and  suggest 
some  remedies. 

Before  proceeding  further,  however,  because  I  know  there  has 
been  growing  concern,  perhaps  even  fear,  in  the  Antitrust  Division 
of  the  Justice  Department,  I  want  to  reassure  the  Attorney  General 
that  there  is  a  role— modest  though  it  may  be — to  be  played  by  Jus- 
tice in  antitrust  law  enforcement.  I  would,  therefore,  urge  you  to 
suspend  judgment,  at  least  for  the  time  being,  on  the  proposal  to 
merge  the  Antitrust  Division  into  the  FTC. 

The  landscape  of  antitrust  enforcement  is  not  entirely  bleak.  Ag- 
gressive action  by  both  antitrust  enforcement  agencies  has  stemmed 
the  tide  of  horizontal  mergers.  The  FTC  has  also  been  very  aggres- 
sive in  other  aspects  of  merger  law  enforcement. 

The  premerger  notification  requirements  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act,  coupled  with  the  determination  of  the 
FTC  to  use  its  powers  to  seek  injunctions,  should  make  it  much  easier 
to  block  unlawful  mergers  and  avoid  the  pain  and  complications  of 
divorcement  once  a  merger  has  been  consummated.  I  have  also  been 
encouraged  by  the  FTC's  aggressive  efforts  to  attack  that  anticom- 
petitive behavior  which  flows  from  collusion  between  Government 
and  economic  special  interests.  Your  pioneering  efforts  in  the  Admin- 
istrative Practice  and  Procedure  Subcommittee  have  raised  the  na- 
tional consciousness  and  paved  the  road  toward  substantial  deregula- 
tion at  the  national  level. 

The  Commission  has  become  the  leading  edge  in  challenging  anti- 
competitive restraints  affecting  commerce  at  the  state  level. 

Senator  Kennedy.  You  mentioned  premerger  notification  require- 
ments. Do  you  know  what  is  holding  up  the  finalization  of  the  pre- 
merger regulations? 

Mr.  Pertschuk.  I  gather  there  are  some  disagreements  between 
the  staff  of  the  FTC  and  Justice  on  the  final  regulations.  I  talked  to 
the  staff  of  the  Commission  working  on  it,  and  I  also  talked  to  the 
Deputy  Attorney  General  this  morning  on  it,  and  we  are  going  to 
try  to  get  together  in  the  next  week  to  see  if  those  roadblocks  can  be 
cleared.  I  believe  there  are  some  disagreements  as  to  the  extent  of  the 
information  which  should  be  required  as  a  matter  of  course.  Those 
should  be  cleared  up  shortly. 

Senator  Kennedy.  The  proposed  regulations  came  out  on  what 
date?  February  15? 

Mr.  Pertschuk.  I  don't  know  the  dates.  I  know  that  they  are 
overdue. 

Senator  Kennedy.  You  expect  that  it  will  move  along  quickly 
though  ? 

92  -523 — 77 2 


12 

Mr.  Pertschuk.  Yes. 

I  had  been  taught  that  the  medieval  guild  system  perished  with 
the  waning  of  the  Middle  Ages,  but  the  Commission's  investigations 
have  uncovered  medieval-type  guilds  nourishing  under  the  umbrella 
of  state-sanctioned  professional  codes  and  procedures. 

The  Commission  is  looking  hard  at  optometrists,  funeral  directors, 
accountants,  dentists,  medical  specialists,  and,  of  course,  the  practi- 
tioners of  our  own  profession,  the  lawyers. 

I  am  also  satisfied  that  the  Commission  has  properly  focused  its 
priorities  in  antitrust  enforcement.  Its  primary  emphasis  and  the 
primary  allocation  of  its  resources  today  is  directed  at  four  priority 
industries:  health  care,  energy,  food,  and  transportation.  Each  in- 
dustry is  characterized  by  one  or  more  of  the  following  danger  sig- 
nals: rapidly  escalating  costs,  high  profit  margins,  and  noncompeti- 
tive structure  and  behavior. 

Senator  Kennedy.  How  did  you  reach  that  allocation? 

Mr.  Pertschuk.  Of  course,  the  process  of  the  Commission's  ar- 
riving at  its  caseload  is  in  part  an  historic  one  and  part  a  process  of 
program  planning  and  the  allocation  of  budgetary  resources.  But  I 
am  informed  by  the  staff  and  by  the  other  commissioners  that  essen- 
tially the  Commission  identified  these  areas  as  the  ones  which  are 
characterized  by  rapidly  escalating  costs,  high  profit  margins,  non- 
competitive structure,  and  behavior.  Those  are  the  prime  targets  for 
Commission  activity. 

Senator  Kennedy.  You're  familiar  with  the  ones  that  were  in- 
cluded in  the  Industrial  Reorganization  Act  of  Senator  Hart.  They 
include  chemicals  and  drugs,  electrical  machinery  and  equipment, 
electrical  computer  and  communications  equipment,  energy,  iron  and 
steel,  motor  vehicles,  and  nonferrous  metals.  There  is  obviously  some 
overlap,  but  I  think  we  are  going  to  be  interested  in  knowing  how 
that  process  emerges,  that  is,  how  you  make  decisions  as  to  which 
of  the  areas  you  are  interested  in. 

Mr.  Pertschuk.  Yes,  Mr.  Chairman. 

Fortunately,  in  2  days  Owen  Johnson,  the  director  of  the  Bureau 
of  Competition,  will  follow  with  specific  testimony  on  those  ques- 
tions, which  I  cannot  answer. 

Senator  Kennnedy.  The  point  I  would  be  interested  in  is  the  em- 
phasis that  you  place  upon  establishing  priorities,  and  how  you  are 
going  to  go  about  setting  them  and  whether  you  think  that  this  is 
important.  After  you  complete  your  statement,  this  is  what  I  would 
be  interested  in  having  some  comments  on. 

Mr.  Pertschuk.  To  the  extent  I  do  not  address  it,  I  certainly  will. 

Senator  Laxalt.  Was  there  any  particular  reason  why  the  com- 
munications industry  was  excluded  from  the  priority  industries? 

Mr.  Pertschuk.  Probably  Owen  Johnson  can  better  answer  that, 
but  my  guess  would  be  that  this  is  because — in  the  allocation  of  re- 
sources between  FTC  and  Justice— that  has  been  one  focus  of  Jus- 
tice's efforts. 

Senator  Laxalt.  We  are  speaking  purely  of  your  priority  items? 

Mr.  Pertschuk.  Yes. 

Senator  Laxalt.  To  the  exclusion  of  Justice? 
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"Mr,  Pertsciiuk.  I'm  not  sure  that  is  what  the  Chairman  was  ad- 
dressing in  his  question,  but  as  far  as  the  Commission's  allocation  of 
resources  is  concerned,  yes. 

Senator  Laxalt.  Explain  to  me  the  concern  in  connection  with  the 
various  professional  groups  on  this  level  as  opposed  to  inquiring 
into  the  problem  on  a  state  level. 

Mr.  Pertsciiuk.  The  Commission,  beginning  2  to  3  years  ago,  as 
part  of  its  policy  planning  process,  had  identified  these  areas  as 
ones  in  which  the  competition  was  simply  not  working  in  which  price 
fixing,  barriers  to  entry,  restrictions  against  advertising,  or  other 
restraints  were  causing  excessively  high  prices  to  consumers,  and 
excluding  competitors.  These  were  identified  as  areas  in  which  a 
high  potential  payoff  in  terms  of  consumer  benefit  and  restoring  com- 
petition could  lie.  There  are  clearly  very  serious  questions  about 
Federal-State  relations  in  the  Commission's  entering  this  area.  And 
there  are  questions  about  the  extent  of  the  Commission's  authority 
in  this  area. 

The  Commission  is  proceeding  in  a  careful  and  gingerly  way  to 
identify  those  areas  in  which  the  restraints  on  competition  are  most 
tegregious  with  the  justification  least  strong  and  least  evident  for 
state  action.  The  Commission  is  moving  against  those  practices 
which  appear  to  be  the  most  fruitful  targets.  This  is  an  area  in 
which  the  Commission's  Bureau  of  Consumer  Protection  has  basic- 
ally played  the  pioneering  role.  The  Commission's  Bureau  of  Com- 
petition is  now  beginning  to  formulate  programs  in  that  area.  It  is 
.a  good  illustration,  I  think,  of  the  overlap  between  the  Consumer 
Protection  and  Competition  missions  of  the  Commission. 

As  national  polic}^  turns  away  from  indifference  to  resource  and 
.energy  waste  toward  efficient  use  of  resources,  we  should  not  lose 
sight  of  the  fact  that  antitrust  policy  is  predicated  upon  the  princi- 
ple, as  Mike  Scherer  phrased  it,  that  "competition  generates  a  more 
potent  set  of  incentives  for  the  frugal  use  of  resources  than  does  the 
monopoly  model." 

Last  week,  the  first  act  as  Chairman  that  I  performed,  was  to  form 
.an  energy  task  force  within  the  Federal  Trade  Commission,  drawing 
upon  both  competition  and  consumer  protection  expertise. 

I  have  asked  the  task  force  to  review  ongoing  Commission  pro- 
grams in  the  light  of  the  President's  energy  program,  to  identify 
potential  antitrust  and  consumer  protection  problems  arising  from 
the  energy  supply  and  conservation  provisions  of  the  President's 
program,  and  to  prepare  an  initial  inventory  of  possible  FTC  initia- 
tives to  stimulate  competition  and  to  forestall  consumer  exploitation 
under  the  guise  of  energy  conservation. 

Next,  I  have  reviewed,  on  a  preliminary  basis,  the  relationship 
between  the  FTC  and  Justice  and  found  it  healthy  and  productive. 
Competition  is  a  stimulus  to  vigor,  and  efficiency  is  not  limited  to 
the  private  sector.  At  the  same  time,  I  am  assured  that  the  liaison 
agreement  between  the  two  agencies  has  operated  for  25  years  to 
avoid  duplication  of  effort. 

Historically,  each  agency  has  concentrated  on  those  matters  in 
which  its  powers,  procedures,  and  accumulated  expertise  give  it 
strength.  Thus,  Justice,  with  its  criminal  authority,  has  been  most 
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effective  in  policing  price  fixing  and  other  criminal  and  per  se  viola- 
tions, while  the  Commission  has  been  particularly  effective  in  anti- 
merger activity. 

Because  section  5  of  the  Federal  Trade  Commission  Act  is  broader 
than  the  Sherman  and  Clayton  Acts,  by  identifying  tendencies  to- 
ward monopolization  in  their  incipiency,  the  Commission  is  better 
able  to  innovate  on  the  margins  of  antitrust  law. 

Increasingly,  thte  FTC's  joint  competition  and  consumer  protec- 
tion missions  have  complemented  each  other.  In  particular,  this  has 
been  true  in  the  new  efforts  to  police  anticompetitive  and  anticon- 
sumer  state-sanctioned  professional  and  quasi-professional  practice. 

Senator  Kennedy.  Regarding  your  energy  task  force,  you  indi- 
cate a  concern  about  the  potential  antitrust  and  consumer  protection 
problems  in  energy  supply  and  conservation.  I  think  that  is  abso- 
lutely essential.  There  is  enormous  interest  in  this  area.  You  are 
probably  familiar  with  the  fact  that  there  are  a  limited  number  of 
companies,  for  instance,  producing  insulation.  There  is  one  major 
one  and  probably  only  two  others. 

We  are  certainly  interested  in  the  question  of  whether  a  tax  credit 
for  insulation  will  be  effective.  In  light  of  the  concentrated  nature 
of  the  industry,  we  are  concerned  that  stimulating  consumer  demand 
will  merely  result  in  a  jacking  up  the  price,  which  would  eliminate 
the  effectiveness  of  this  aspect  of  the  President's  program.  We  would 
be  very  interested  in  that,  obviously,  and  other  aspects. 

Also,  we  are  interested  in  the  general  competitive  aspects  of  the 
energy  plan,  and  how  it  relates  to  the  various  energy  resources.  I 
think  this  would  be  extremely  important.  As  worthwhile  as  the 
President's  program  is  trying  to  equalize  energy  resources  in  differ- 
ent parts  of  the  country,  we  see,  in  the  effort  to  move  coal  resources 
into  our  region,  that  we  are  still  wrapped  up  with  an  old  ICC 
freight  rate.  It  was  initially  passed  to  try  and  strengthen  the  south- 
ern railroads,  which,  as  you  understand,  are  now  some  of  the  most 
profitable  in  the  country,  and  make  it  more  costly  for  us  to  import 
products. 

We  have  an  ICC  ruling  that  our  region  is  so  prejudiced,  but  in 
tho  cases  that  were  brought,  there  was  no  showing  of  actual  injury. 
All  you  have  to  do  is  look  at  the  economy  in  our  area,  and  I  think 
you  can  understand  it. 

There  are  a  variety  of  factors  which  I  am  not  going  to  take  the 
time  on  now.  But  I  think  the  whole  competitive  impact  of  the  Pres- 
ident's program  is  extremely  important,  and  we  are  going  to  want 
to  focus  on  that  at  some  time  in  this  subcommittee.  Do  you  have  any 
idea  as  to  when  the  report  will  be  issued? 

Mr.  Pertschttk.  I've  asked  the  staff  to  report  back  by  the  end 
of  this  week  to  identify  those  areas  in  which  we  are  to  take  effort. 
It  is  interesting,  Mr.  Chairman,  that  freight  rates  come  up  in  an- 
other area,  in  terms  of  triggering  of  issues  bv  the  task  force.  Freight 
rates  which  encourage  the  shipment  of  virgin  materials  and  dis- 
courage the  shipment  of  recycled  materials,  are  a  continuing  prob- 
lem affecting  conservation  and  recycling.  Continuing  with  my  state- 
ment and  the  division  of  responsibilities  between  the  FTC  and  Jus- 
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tice,  there  have  been  and  doubtless  there  will  be  antitrust  issues  of 
particular  political  sensitivity.  I  needn't  remind  you  of  those. 

Senator  Kennedy.  We  are  familiar  with  that  on  this  subcommittee. 

Mr.  Pertschuk.  Here,  the  independence  of  the  Commission  can 
serve,  and  has  served,  as  a  buffer  against  conflicts  of  interest  within 
the  administration  or  the  appearance  of  political  influence. 

Senator  Kennedy.  On  the  other  hand,  however,  where  is  the  policy 
going  to  be  set  ?  Having  been  through  the  whole  ITT  case,  I  can  under- 
stand the  sensitivity  and  reluctance  an  Attorney  General  would  feel 
about  talking  with'  various  kinds  of  groups  about  establishing  anti- 
trust policy.  Shouldn't  we  know  where  that  policy  is  being  set,  and 
shouldn't  it  be  set  by  the  policymakers  and  responsible  figures  rather 
than  at  the  third  or  fourth  echelon  ? 

I  am  concerned  about  where  these  priorities  are  going  to  be  set, 
and  how  we  are  going  to  approach  it.  It  is  obviously  an  important 
policy  question  in  which  the  top  people  should  have  responsibility. 

Mr.  Pertschuk.  You're  absolutely  right.  There  is  a  tension  be- 
tween the  independence  of  the  FTC  and  the  accountability  of  the 
FTC  and  its  responsibility  to  share  with  the  Justice  Department 
and  with  the  committees  of  Congress  the  question  of  where  prior- 
ities should  be  set.  The  Commission,  of  course,  is  accountable  to 
Congress,  and  that's  part  of  the  process. 

We  are  talking  here  about  specific  cases  which  may  involve  spe- 
cific political  problems.  There  the  role  of  the  Commission  can  prove 
useful.  The  verdict  is  still  out,  as  far  as  I  can  tell,  on  the  issue  of 
FTC  administrative  adjudication,  the  Justice  Department  trial  in 
district  court.  Just  as  one  is  tempted  to  despair  of  the  tortuous  proc- 
ess of  Commission  cases,  one  is  reminded  of  ancient  and  venerable 
Justice  cases  no  nearer  a  conclusion.  As  for  the  FTC's  much  dis- 
cussed expertise,  it  is  true  that  the  accumulated  courtroom  antitrust 
experience  of  the  present  5-member  Commission  is  limited.  Still  if 
the  next  7  years  bears  any  resemblance  to  these  first  13  days,  this 
Commission  member,  for  one,  should  develop  substantially  more  anti- 
trust expertise  than  the  vast  majority  of  district  judges,  or  one 
would  certainly  hope  so. 

Xow,  where  has  our  antitrust  policy  of  enforcement  fallen  flat 
on  its  face?  As  you  have  indicated,  we  are  approaching  the  centen- 
nial of  antitrust  enforcement.  But  it  is  hardly  time  to  erect  a  monu- 
ment to  memorialize  the  extinction  of  the  trust.  More  appropriate 
would  be  a  totem  commemorating  the  growth  of  concentration,  par- 
ticularly in  manufacturing. 

Today,  four  firms  account  for  50  percent  or  more  of  the  industry's 
output  in  one  out  of  every  four  major  manufacturing  industries. 
Four  firms  account  for  80  percent  or  more  of  output  in  one  industry 
in  twenty.  In  the  American  economic  system,  as  it  is  now  constituted, 
the  power  to  make  decisions  which  profoundly  affect  the  lives  of 
all  the  population  is  concentrated  in  the  hands  of  a  small  group  of 
managers,  themselves  virtually  unaccountable  to  stockholders,  con- 
sumers, or  in  any  significant  sense  to  state  chartering  authorities. 

What  about  the  big  cases — the  so-called  "structural"  or  "oligop- 
olv"  or  "shared  monopoly"  cases?  The  conventional  wisdom  at  the 
moment  appears  to  be  that  such  cases  cannot  be  tried. 
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As  you  know,  Mr.  Chairman,  it  would  be  inappropriate  for  me- 
to  discuss  specific  cases  pending  before  the  Commission.  This  leaves 
me  free  to  comment  upon  the  problem  cases  of  our  sister  agency 
while  "pleading  the  fifth"  in  defending  our  own.  Some  cases,  I  am 
sure  you  will  hear,  are  generally  considered  a  nightmare,  the  20th 
century  equivalent  of  Jarndyce  vs.  Jarndyce,  the  Dickensian  will 
contest  which  supported  succeeding  generations  of  English  lawyers 
leeching  progressively  from  the  corpus  until  nothing  was  left  for 
the  parties  in  interest. 

The  greater  wisdom  appears  to  be  that  big  cases  cannot  be  tried, 
except  in  those  cases  where  they  can  be  tried.  In  fact,  measurable 
improvements  in  competition  can  flow  from  them.  Just  as  certain 
cases  can  be  cited  as  intractable  litigation,  the  Commission's  Xerox 
case  can  be  cited  as  litigation  in  which  the  settlement  substantially 
enhanced  price  competition  and  entry  in  that  industry. 

One  noted  economist  with  whom  I  spoke  suggested  that  the  most 
triable  of  the  structural  cases  are  those  that  focus  on  manmade  bar- 
riers to  entry :  product  proliferation,  spurious  product  differentia- 
tion, certain  forms  of  advertising,  excess  capacity,  and  government 
favoritism,  as  you  have  discovered  yourself.  Generally,  the  success- 
ful cases,  from  a  litigation  strategy  point  of  view,  appear  to  be 
characterized  by  exhaustive  precomplaint  discovery,  precision  and 
narrowness  of  focus  in  formulating  the  complaint,  resisting  the  no- 
torious compulsion  of  Government  lawyers  to  fashion  case  theory 
with  a  meat  axe,  some  ruthlessness  in  trimming  the  untriable  fat 
from  the  issues  in  dispute,  the  extent  to  which  care  is  taken  in  an- 
ticipating and  formulating  a  remedy  prior  to  the  filing  of  the  com- 
plaint, and  a  steadfast  will  to  follow  through  with  a  commitment 
of  adequate  resources. 

The  conduct  of  major  antitrust  cases,  by  the  FTC  as  well  as  by 
Justice,  must  be  improved  by  enlisting  more  seasoned  litigators  to 
assist  the  Commission  in  assuring  that  its  cases  are  sound  in  theory, 
adequately  prepared,  and  properly  framed  to  be  effectively  tried 
within  a  reasonable  period. 

Senator  Laxalt.  You  are  talking  about  doing  this  by  contract? 

Mr.  Pertschuk.  I  saw  the  Wall  Street  Journal  article  on  the  sug- 
gestion by  the  Justice  Department  that  it  may  decide  to  hire  law- 
yers in  midstream  on  a  contract  basis.  It  is  an  interesting  idea. 

Clearly  one  of  the  most  serious  problems  facing  both  antitrust 
agencies  is  to  get  good  lawyers  in  midcareer  and  keep  them. 

I  spent  the  first  4  weeks  of  my  involvement  with  the  Commission 
recruiting  top  people.  I  found  that  there  are  a  number  of  lawyers 
who  are  interested  and  willing  to  consider  coming  to  the  Commis- 
sion who  are  simply  earning  too  much  money  in  private  practice  and 
even  in  teaching.  One-day-a-week  consulting  in  antitrust  cases  can 
brinnr  a,  distinguished  law  professor  an  extra  hundred  thousand  or 
so.  It  is  a  very  difficult  problem  in  terms  of  recruiting  the  lawyers, 
but  it  is  a  priority  issue  for  me  at  least. 

Senator  Laxalt.  How  many  lawyers  do  you  have  in  your  shop 
now? 

Mr.  Pertschuk.  I  believe  in  the  entire  Commission  there  are  700 
lawyers,  roughly  split,  between  competition  and  consumer  protec- 
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tion.  Forty  percent  of  the  Commission's  lawyers  are  in  the  regional 
offices.  Until  recently,  the  regional  offices  were  primarily  involved 
in  consumer  protection  cases.  Now  they  handle  all  types  of  cases. 

Senator  Laxalt.  So  you  have  roughly  how  many  here? 

Mr.  Pertschuk.  I  think  in  the  Bureau  of  Competition  there  are 
something  like  190. 

Senator  Laxalt.  In  terms  of  experience 

Mr.  Pertschuk.  In  terms  of  experience,  the  Commission  has  suf- 
fered from  turnover.  The  fact  of  the  matter  is  that  young  lawyers 
are  attracted  to  the  Commission  in  many  cases,  they  get  a  couple  of 
years  of  trial  experience,  and  then  move  on  to  the  trial  bar.  If  they 
don't  get  the  trial  experience  because  they  are  involved  in  big  cases, 
they  get  frustrated  and  leave.  The  turnover  is  a  serious  problem, 
and  experienced  litigators  at  the  senior  level  are  in  short  supply. 

Senator  Laxalt.  That  has  to  be  a  very  serious  problem  then. 

Mr.  Pertschuk.  Yes,  it  is  a  very  serious  problem.  I  am  pleased  to 
say  that  the  new  General  Counsel  of  the  Commission,  whom  I  re- 
cruited, is  a  lawyer  who  is  generally  considered  one  of  the  most 
experienced  and  toughest  litigators  in  the  country. 

Senator  Laxalt.  What  are  you  paying  the  lawyers  in  the  top 
areas? 

Mr.  Pertschuk.  The  very  top  are  civil  service  salaries  at  GS-17 
and  GrS-18  and  are  in  the  upper  $40,s  now.  What  the  civil  service 
standards  are  in  the  middle  level,  I  guess  is  around  the  mid-$30's. 

Senator  Laxalt.  Do  you  presently  have  contract  authority? 

Mr.  Pertschuk.  I  asked  about  this  yesterday.  The  Commission  has 
contract  authority  and  uses  it  in  employing  economic  consultants, 
for  example.  There  appears  to  be  no  bar  to  the  use  of  lawyers  as 
consultants.  Where  you  could  hire  lawyers  on  a  contract  basis  and 
have  them  try  the  cases  is  a  question  that  should  be  explored,  both 
in  terms  of  law  and  policy. 

Senator  Kennedy.  This  has  been  a  problem  in  recent  times  has  it 
not — attracting  and  keeping  personnel  experienced  in  litigation? 

Mr.  Pertschuk.  Yes. 

Senator  Kennedy.  I  understand  you  have  a  high  percentage  of 
your  budget  in  the  area  of  litigation  which  is  devoted  to  the  Exxon 
case.  Am  I  correct?  What  is  it,  about  30  percent  or  so? 

Mr.  Pertschuk.  It  is  about  $6  million,  and  the  Commission  has  a 
budget  of  $59  million. 

Senator  Kennedy.  In  terms  of  the  Bureau  of  Competition. 

Mr.  Pertschuk.  It  is  certainly  more  than  20  percent  of  the  Com- 
mission's budget, 

Senator  Kennedy.  I  think  it  comes  to  about  30  percent  just  in 
terms  of  the  Bureau  of  Competition. 

Mr.  Pertschuk.  I  think  that  is  probably  right. 

Senator  Kennedy.  I  suppose  the  question  is  resources :  whether  we 
should  be  more  responsive  to  the  kind  of  resources  of  the  Commis- 
sion in  order  to  permit  them  to  do  that  kind  of  job  or  not. 

Mr.  Pertschuk.  It  is  quite  clear,  without  commenting  on  the 
merits  of  that  case,  that  resources  dedicated  to  trying  cases  in  which 
the  complaints  have  issued,  makes  it  almost  impossible  for  the  Com- 
mission to  undertake  new  initiatives. 
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Senator  Kennedy.  I  suppose  the  bottom  line  is :  Can  you  use  more 
resources  ? 

Mr.  Pertschuk.  I  have  never  heard  a  Government  agency  say 
they  couldn't  use  more  resources. 

Senator  Kennedy.  You're  not  going  to  say  that? 

Mr.  Pertschuk.  I'm  not  going  to  say  that.  But  I  am  going  to  say 
that  it  is  too  early  for  me  to  really  give  you  a  precise  figure. 

Senator  Kennedy.  About  what  is  needed  and  what  can  be  effective 
over  any  period  of  time. 

Mr.  Pertschuk.  I  have  already  seen  the  ferocity  with  which  the 
Bureau  of  Competition  competes  with  the  Bureau  of  Consumer  Pro- 
tection for  the  few  paltry  dollars  that  the  Commission  has.  The 
Commission's  administrative  law  judges  must  be  given  more  au- 
thority to  compel  production  of  information  and  the  power  to  make 
this  process  work.  I  see  the  possibility  of  substantial  improvement 
in  antitrust  screening  through  increasing  the  interaction  between 
the  Justice  Department  and  the  FTC.  This  is  an  area  in  which  I 
know  your  committee  has  focused. 

I  have  been  told  that  in  Great  Britain,  with  relatively  little  re- 
sources, our  counterpart  antitrust  authorities  have  developed  a  joint 
early  warning  system.  Indeed,  something  on  the  order  of  an  anti- 
trust "situation  room"  in  which  structural  and  behavioral  danger 
signals  are  charted,  monitoring  such  vital  signs  as  degree  of  demand 
elasticity,  profit  margins,  and  concentration  ratios.  Analysis  of  these 
factors  helps  to  identify  prime  targets  for  antitrust  activity.  Once 
we  obtain  data  on  items  like  profit  margins  and  advertising  to  go 
with  the  concentration  data  now  available  from  the  census,  it  may 
be  appropriate  to  broaden  the  liaison  with  Justice  to  include  such 
a  screening  operation,  ensuring  that  targets  which  deserve  attention 
do  not  fall  between  the  cracks.  Whether  or  not  we  get  this  far,  I 
agree  with  the  chairman,  that  it  is  time  for  a  fresh  look  at  the  clear- 
ance process  between  the  two  agencies,  looking  for  ways  to  improve 
the  relationship. 

Senator  Kennnedy.  Is  that  going  on  at  the  present  time? 

Mr.  Pertschuk.  No. 

Senator  Kennedy.  But  it's  going  to  ? 

Mr.  Pertschuk.  Yes. 

Senator  Laxalt.  Do  you  have  enough  information  available  at  the 
present  time  to  implement  an  early  warning  system  of  this  kind? 
Can  you  get  the  agencies  together? 

Mr.  Pertschuk.  In  preparation  for  this  hearing,  I  met  with  a 
group  of  economists  who  specialize  in  industrial  organization,  many 
of  whom  will  be  testifying  before  this  committee. 

It  was  their  belief  that  this  kind  of  early  warning  system  is  fea- 
sible. I  cannot  tell  you,  on  the  basis  of  my  own  knowledge,  whether 
it  is. 

Going  back  to  the  clearance  process  of  the  two  agencies,  for  ex- 
ample, a  more  systematic  followup  of  individual  clearances  may  be 
needed  to  assure  that  cases  cleared  to  the  other  agency  are  not 
dropped  without  referral  back  for  possible  reconsideration.  I  will 
pursue  this  question  with  my  colleagues  at  the  FTC  and  Justice. 

The  rulemaking  process  also  offers  promise  for  advancing  anti- 
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trust  enforcement.  Antitrust  trade  regulation  rules  could  achieve 
two  goals:  They  could  establish  bright-line  standards  of  prohibited 
conduct  allowing  the  development  of  antitrust  policy  by  a  fair  and 
effective  procedure  on  an  industrywide  basis,  or  perhaps  even 
broader.  Just  last  Wednesday,  the  Commission  authorized  an  inves- 
tigation of  state  wholesale  and  retail  milk  price  fixing  which  may 
well  lead  to  a  Commission  trade  regulation  rule  in  the  antitrust 
field.  It  would  be  the  first  in  the  antitrust  field  ever  undertaken  by 
the  Bureau  of  Competition. 

Secondly,  the  Commission  may  be  able  over  time  to  develop  evi- 
dentiary rules,  perhaps  in  the  nature  of  presumptions,  which  can 
ease  the  burden  of  trial  even  in  those  areas  where  the  case-by-case 
approach  is  the  best. 

Senator  Kennedy.  What  does  this  really  mean?  Can  you  elaborate 
on  that  a  little? 

Mr.  Pertschuk.  Rulemaking  is  the  new  rubric.  Every  few  years 
there  is  an  effort  to  identify  some  new  way  of  breaking  through  the 
time  delays.  In  the  consumer  protection  area,  the  Commission  is 
moving  from  the  case-by-case  approach  to  the  development  of  rule- 
making, which  is  a  quasilegislative  procedure. 

Theoretically,  it  should  be  possible  to  identify  through  the  hear- 
ing process  and  through  an  adversary  process  clear  guidelines  for 
competitive  behavior. 

For  example,  the  Bureau  of  Competition  has  been  investigating 
shopping  center  leases,  specifically  those  clauses  in  shopping  center 
leases  which,  in  effect,  prohibit  competition  within  the  shopping 
center,  that  is  one  supermarket  and  one  department  store. 

It  seems,  to  some  of  the  members  of  the  Commission,  that  rather 
than  proceeding  against  one  of  three  thousand  shopping  centers  in 
an  antitrust  case,  the  Commission  could  establish  rules  prohibiting 
this  kind  of  conduct.  That  is  a  relatively  easy  area.  It  doesn't  in- 
volve major  structural  analysis.  Whether  the  Commission  is  really 
capable  of  doing  such  earthshaking  things  as  defining  the  size  of  a 
market  that  any  given  competitor  should  be  permitted  to  occupy,  I 
think  will  require  extensive  analysis.  It  is  a  tool  that  should"  be 
looked  at,  and  that  is  reallv  all  I'm  saying. 

Senator  Laxalt.  You  make  reference  to  investigation  of  state 
wholesale  and  retail  milk  price  fixing.  Is  that  intrastate  activity? 

Mr.  Pertschuk.  The  Commission's  opinion  is  that  the  sale  of  milk 
at  the  wholesale  and  retail  levels  substantially  affects  commerce.  As 
you  know,  the  Commission's  powers  were  expanded,  not  only  to  gov- 
ern those  activities  which  are  in  commerce,  but  those  which  affect 
commerce. 

Senator  Laxalt.  I  understand  that.  But  in  terms  of  substantial 
activity,  are  you  talking  about  principally  intrastate  activity?  I 
wonder  what  we're  doing  in  these  areas.  You  talk  about  the  profes- 
sions a  little  while  ago,  and  now  you  are  talking  about  state  price 
fixing,  when  all  the  problems  we  have  are  clearly  interstate.  I  won- 
der, as  a  matter  of  jurisdiction,  how  we're  in  there  at  all. 

Mr.  Pertschuk.  The  Commission  has  authorized  here  the  begin- 
ning of  an  investigation,  so  that  the  question  of  how  substantial  the 
impact  on  interstate  commerce  is  is  yet  to  be  addressed.  My  under- 
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standing  is  that  with  refrigeration  and  changes  in  the  marketing  of 
milk  this  is,  in  fact,  interstate  commerce.  Milk  is  no  longer  simply 
distributed  over  a  narrow  geographical  compass  but  over  many  state 
lines.  In  fact,  one  of  the  situations  which  was  brought  to  the  Com- 
mission's attention  were  cases  in  which  milk  was  shipped  artificially 
from  one  to  two  or  three  states  in  order  to  avoid  these  kinds  of  reg- 
ulations. So  there  clearly  may  be  an  impact  on  interstate  commerce. 

I  would  agree  with  you  that  the  Commission  ought  not  to  address 
itself 

Senator  Laxalt.  There  has  to  be  a  problem  with  priorities. 

Mr.  Pertschuk.  Yes. 

Senator  Laxalt.  When  you're  fooling  with  the  dairy  industry 
and  intrastate  activity  principally,  you  wonder  about  priorities,  as 
obviously  we  are  very  limited  in  our  resources. 

Mr.  Pertschuk.  Here  is  an  area  which  the  staff  has  identified 
because  you  have  some  pilot  cases.  There  are  only  11  states  I  believe 
that  still  have  this  kind  of  regulation.  Several  states  have  eliminated 
the  regulation,  and  California  is  one.  My  information  is  that  the 
price  of  milk  to  the  consumer  dropped  substantially  with  the  elimi- 
nation of  that  legislation.  So  if  the  resources  involved  are  not  too 
great,  it  may  very  well  be  cost  beneficial.  But  the  question  has  to  be 
asked.  I  agree  with  that. 

To  continue  with  my  prepared  statement,  Attorney  General  Bell 
has  suggested  that  "very  large  cases  be  brought  in  Congress  as  legis- 
lative matters.  Congress  could  hear  the  evidence  and  find  the  facts 
as  to  the  existence  of  monopoly  or  the  need  for  remedy  in  a  monopo- 
listic situation." 

Senator  Laxalt.  What  does  he  mean  by  that? 

Mr.  Pertschuk.  I  think  you  will  have  to  ask  him. 

Senator  Laxalt.  You  don't  know. 

Mr.  Pertsciitjk.  Xo.  I  don't.  I  read  it,  but  I  have  not  had  an  op- 
portunity to  talk  to  him.  I'm  quoting  from  him. 

Senator  Laxalt.  He  has  a  lot  more  faith  in  the  process  than  I  do. 

Mr.  Pertschuk.  There  may  well  be  structural  cases  which  are  not 
amenable  to  litigation  under  present  case  law.  He  certainly  has  iden- 
tified a  potential  problem.  For  example,  while  horizontal  mergers  are 
under  control,  conglomerate  mergers  continue  to  flourish.  One  econ- 
omist described  the  urge  to  conglomerate  as  an  "entrepreneurial  ego 
trip''  without  economic  justification.  The  continued  disagreement 
among  economists  on  the  effects  of  conglomerate  mergers  on  the 
margins  of  competition  has  hindered  the  development  of  a  system- 
atic enforcement  program  for  such  mergers.  It  may  be  that  Congress 
is  going  to  have  to  decide  generally  whether  the  conglomerator 
should  not  bear  the  burden  of  demonstrating  the  economic  and  social 
benefits  of  these  massive  concentrations  of  economic  and  political 
power. 

Senator  Laxalt.  Do  you  understand  that  statement? 

Mr.  Pertschuk.  You  were  talking  about  the  Mobil-Marcor  case 
which  Senator  Metzenbaum  raised.  There  may  be  no  real  evidence 
that  that  merger  has  contributed  to  a  decline  of  competition  in 
either  the  retail-wholesaling  industry  or  the  oil  industry.  Yet  the 
concentration  of  resources  and  economic  power  may  be  such  that 
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Congress  may  simply  want  to  say  to  the  conglomerator :  You  must 
beaAhe  burden  of  showing  that  this  conglomeration  of  power  serves 
some  social  or  economic  benefit.  Under  the  laws  as  they  exist  today, 
so  far  as  I  know,  it  is  not  possible  for  the  Trade  Commission  or 
Justice  to  move  against  the  conglomerate  simply  because  it  repre- 
sents this  kind  of  conglomeration  of  economic  power. 

Senator  Kennedy.  Should  you  have  that  kind  of  power  or  not? 

Mr.  Pertschuk.  I  think  that  is  the  kind  of  decision  that  Congress 
should  make. 

Senator  Renndy.  I'm  interested  in  your  view. 

Mr.  Pertschuk.  Yes,  I  think  so.  I've  not  been  satisfied  on  the 
basis  of  my  13  days'  experience  that  there  is  substantial  economic- 

Senator' Kennedy.  This  is  a  very  basic  and  a  very  tough  question. 

Mr.  Pertsciiuk.  Mr.  Chairman,  it  is  not  really  a  question  that  I 
can  answer  out  of  any  depth. 

Nevertheless,  as  you  mentioned  in  your  opening  statement,  there 
is  a  basic  concern  about  the  concentration  of  economic  power  and 
political  power  which  flows  from  economic  power  that  unless  those 
who  would  have  this  power  can  demonstrate  to  the  satisfaction  of 
Congress  that  these  combinations  serve  some  useful  social  economic 
purpose,  they  ought  not  to  be  sanctioned. 

Senator  Laxalt.  Do  you  consider  that  to  be  safe?  Wouldn't  it  be 
far  better  to  have  that' hearing  process  downtown? 

Mr.  Pertschuk.  I'm  not  suggesting  as  the  Attorney  General  did, 
that  you  try  individual  cases.  I'm  talking  about  the  policy  that 
focusing  on 'the  question  of  conglomerate  mergers 

Senator  Laxalt.  Framed  in  the  fashion  that  it  is,  it  is  going  to 
necessarily  involve  some  factual  issues. 

Mr.  Pertschuk.  Of  course. 

Senator  Laxalt.  That  presents  to  me  a  myriad  of  problems. 

Mr.  Pertschuk.  I  don't  see  any  easy  problems  in  this  area.  _ 

Senator  Laxalt.  It  just  concerns  me.  It  is  a  basic  jurisdictional 
question. 

Mr.  Pertschuk.  There  obviously  is  a  temptation  to  pass  the  buck 
on  hard  issues.  I  trust  the  Federal  Trade  Commission  will  not  do 
that. 

Senator  Kennedy.  But  you  don't  have  that  power? 

Mr.  Pertsciiuk.  We  don't  have  the  power  now.  If  we  were  to 
have  that  power,  Congress  would  have  to  give  it  to  us  or  Congress 
would  have  to  do  it  itself. 

Senator  Laxalt.  Does  Justice  have  any  ? 

Mr.  Pertschuk.  No.  There  are  ways  of  looking  at  conglomerate 
mergers  in  which  you  can  identify  anticompetitive  effects.  It  is  diffi- 
cult to  really  identify  those  effects  in  pure  conglomerate.  Obviously 
there  are  cross-subsidization  and  reciprocal  arrangments  which 
economists  can  deal  with  and  perhaps  fashion  cases.  But  what  you 
are  really  concerned  with  is  whether  the  top  hundred  companies  in 
the  country  should  become  the  top  five.  That  issue  you  have  to  ad- 
dress legislatively. 

Senator  Kennedy.  This  is  related  to  situations  where  you  have 
an  oligopoly  or  concentration  of  market  power  and  yet  you  are  not 
.able  to  show,  I  suppose,  price  fixing  or  other  specific  violations. 
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Mr.  Pertschuk.  But  economic  theory  will  tell  you  that  the  hori- 
zontal concentrations  of  power  will  lead  to  anticompetitive  effects, 
and  there  your  problems  are  primarily  evidentiary  problems,  that  is 
proving  acts  or  collusive  practices.  But  there  the  traditional  anti- 
trust law  should  be  able  to  get  to  it;  and  if  it  can't,  the  solutions 
may  be  procedural  rather  than  substantive. 

Senator  Kennedy.  We  will  have  a  panel  on  this  issue  later  on  in 
the  morning.  It  is  obviously  your  intention  and  interest  in  it  and 
concern  that  is  important. 

Mr.  Pertschuk.  I  am  concerned.  Certain  "pure"  oligopoly  or 
"share  monopoly"  cases  may  yet  prove  to  be  so  intractable  that  Con- 
gress will  have  to  consider  legislative  solutions.  These  are  the  kinds 
of  cases  that  Attorney  General  Bell  addressed  himself  to. 

In  any  such  cases,  however,  it  seems  to  me  that  the  Federal  Trade 
Commission  must  play  the  role  which  Congress  envisioned  for  it 
in  101-i  to  act  as  factfinder  and  expert  witness  to  Congress  to  serve 
as  Congress'  guide  in  traversing  the  thicket  of  financial  and  eco- 
nomic data. 

Perhaps  equally  important,  the  FTC  must  play  an  aggressive  role 
in  the  innovation  and  advocacy  of  alternative  legislative  techniques 
for  assuring  corporate  accountability,  reform  of  corporate  govern- 
ance, consumer  rights,  limitation  on  excessive  corporate  secrecy,  and 
other  corporate  behavior  which  directly  affects  the  public. 

Mr.  Chairman,  I  wTould  like  to  briefly  address  two  problem  areas 
which  may  be  appropriate  for  consideration  by  your  subcommittee: 
First,  the  increasing  inaccessibility  of  business  data.  Second,  our 
chronic  lack  of  knowledge  and  understanding  of  the  impact  of  seller 
concentration  on  market  performance. 

I  believe  your  staff  knows  as  well  as  any  that  the  pipeline  of  finan- 
cial and  economic  data  to  the  antitrust  agencies  is  clogged  by  Free- 
dom of  Information  Act  requests  and  congressional  demands  for 
access  to  confidential  data.  For  me,  as  for  you.  I  know  this  presents 
a  painful  dilemma.  It  is  clear  that  information  in  the  hands  of  Gov- 
ernment agencies  can  be  of  enormous  benefit  in  the  formulation  of 
both  administration  and  legislative  policy.  Secrecy  has  too  often  in 
the  past  been  a  shield  for  Government  inaction  or  worse.  Yet  it  is 
also  increasingly  clear  that  industries  which  might  in  the  past  have 
complied  with  investigational  subpenas  now  mount  the  ramparts 
to  resist  turning  over  data  which  may  fall  into  the  hands  of  com- 
petitors through  Freedom  of  Information  Act  requests  or  in  other 
ways.  Economists  and  agency  lawyers  are  thus  confronted  time  and 
again  with  chronic  inability  to  obtain  expeditiously  documents  they 
need  to  make  their  studies  and  complete  their  investigations.  I  would 
hope  that  your  subcommittee  could  address  this  issue  which  requires 
a  statesmanlike  resolution  of  valid  competing  policy  claims. 

Second.  I  find  that  industrial  organization  economists  are  united 
in  their  conviction  that  we  do  not  yet  have  an  adequate  understand- 
ing of  the  specific  impact  of  seller  concentration  on  market  per- 
formance. 

The  FTC's  Bureau  of  Economics  hosts  the  strongest  force  of  in- 
dustrial economists  in  Government.  Yet  its  resources  are  far  too 
limited   to   undertake  the   broad   range   of  industrial   organization 
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studies  needed,  such  as:  First,  an  evaluation  of  enforcement  policy 
for  conglomerate  mergers;  second,  a  study  of  the  impact  of  trade- 
mark law  on  competition;  third,  an  examination  of  horizontal  merger 
enforcement,  particularly  studying  the  remedy  side;  fourth,  a 
study  of  vertical  restraints,  such  as  territorial  restrictions,  tying  ar- 
rangements, and  resale  price  maintenance;  fifth,  a  comprehensive 
economic  evaluation  of  professional  self-regulation;  sixth,  further 
study  of  the  extent  and  importance  of  entry  barriers  to  economic 
performance,  and  seventh,  comprehensive  studies  of  the  structure 
and  economic  performance  of  key  industries. 

You  might  wish  to  consider  creating  a  temporary  National  Com- 
mission on  Economic  Concentration  to  structure  and  fund  such  stud- 
ies for  the  use  of  Congress  and  the  antitrust  agencies. 

The  staff  of  the  Bureau  of  Economics,  under  the  direction  of  Dr. 
Oaskins,  has  prepared  a  series  of  background  papers  suggesting  a 
possible  structure  and  program  for  such  a  commission,  which  I  am 
pleased  to  supply  for  your  consideration.  In  the  end,  the  success  or 
failure  of  antitrust  policy  depends  less  on  the  technicalities  of  plead- 
ing and  procedure  than  on  belief  in  the  values  it  seeks  to  preserve. 
All  of  the  most  important  questions  antitrust  policymakers  must  de- 
cide are  ones  on  which  reasonable  men,  applying  legal  and  economic 
theory  to  the  facts,  can  and  will  differ.  The  search  for  absolute  eco- 
nomic certainty  will  prove  as  difficult  in  the  next  decade  as  in  the 
past  nine.  The  decisions  to  be  made  in  antitrust  policy  will,  after  vast 
efforts  at  factual  documentation  and  economic  prediction,  be  an  as- 
sertion of  values. 

The  values  I  bring  to  these  decisions  include  a  pervasive  distrust 
of  concentrations  of  power  in  a  few  hands.  I  believe  that  Congress 
intended  in  the  antitrust  laws  to  secure  to  a  democratic  society  the 
dispersal  of  economic  and  political  power,  diversity,  and  innovation. 
It  is  to  that  end,  through  every  available  means,  that  I  intend  to 
direct  my  efforts  and  those  of  the  Federal  Trade  Commission. 

Senator  Kennedy.  Do  you  have  all  the  authority  necessary  to  get 
the  data  that  you  need? 

Mr.  Pertsciiuk.  I  don't  know. 

Senator  Kexxedy.  Will  you  let  us  know? 

Mr.  Pertsciiuk.  Yes. 

Senator  Kexxedy.  I  think  that  most  of  the  things  we  had  in- 
tended to  inquire  of  you  have  been  handled  in  this  exchange  here. 

We've  gone  over  briefly  the  areas  which  you  think  lend  themselves 
to  review.  I  think  it's  important  to  understand  how  you  are  going 
to  establish  these  priorities  and  coordinate  that  activity  with  the 
Justice  Department. 

Mr.  Pertsciiuk.  In  1971,  the  Commission  first  established  a  policy 
planning  office.  That  office  has  not  lived  up  to  its  full  potential. 
There  have  been  contributions  which  it  has  made  in  identifying 
fruitful  targets  of  opportunity.  But  what  the  Office  of  Policy  Plan- 
ning has  not  been  able  to  do  is  to  develop  long-range  planning  and 
coordination  of  Commission  policy.  The  office  is  substantially  under- 
staffed, although  not  underfunded.  It  is  my  intention  to  staff  it  up 
and  to  separate  the  two  functions.  Today  it  functions  reactively  to 
proposals  coming  up  from  the  Bureaus,  instead  of  independently 
developing  long-range  plans  for  the  Commission. 
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I  would  like  those  two  functions  to  be  separated  and  the  Commis- 
sion to  develop  a  long-range  policy  planning  capacity,  as  well  as 
the  reactive  one,  and  I  intend  to  do  so. 

Senator  Laxalt.  I  want  to  compliment  you  on  an  excellent  state- 
ment. We  really  have  to  address  ourselves  jurisdictionally  to  the 
relationship  of  the  FTC  with  Justice  and  the  two  of  them  with  us. 

Mr.  Pertschtjk.  Yes,  sir. 

Senator  Laxalt.  The  suggestion  that  we  should  be  a  factfinder 
here  in  these  matters,  to  me  is  totally  impractical.  The  political  con- 
siderations are  such  that  we  just  couldn't  begin  to  get  properly  into 
the  problem.  That  is  downstream.  I  am  also  concerned,  as  indicated 
by  my  questioning,  about  the  Federal-State  relationship.  I  happen 
to  be  a  strong  believer,  as  a  former  Governor,  in  the  state  process.  I 
think  all  things  being  equal  if  Ave  have  substantial  intrastate  activity 
we  shouldn't  be  in  there,  not  only  from  the  standpoint  of  that  partic- 
ular consideration,  but  also  from  the  standpoint  of  sheer  priorities. 

It  seems  to  me  you  have  an  awesome  task,  with  200  or  300  profes- 
sionals down  there,  without  getting  involved  in  intrastate  activity. 
It  seems  to  me  that  is  best  left  with  the  states,  all  things  being  equal. 

Mr.  Pertschtjk.  We  met  2  weeks  ago  with  the  state  attorney  gen- 
erals who  are,  of  course,  in  the  same  business,  and  we  explbred  the 
possibility  of  establishing  better  liaison  with  them  on  the  identifica- 
tion of  targets  which  were  best  left  to  state  enforcement. 

Senator  Laxalt.  I  would  like  leave,  Mr.  Chairman,  to  address 
some  questions  later. 

Mr.  Pertschtjk.  Certainly. 

Senator  Kennedy.  We  were  glad  to  hear  from  you.  Your  state- 
ment was  very  helpful,  and  you  were  very  responsive  on  these  ques- 
tions. We  look  forward  to  a  close  working  relationship  with  the 
FTC.  I  want  to  thank  you  for  a  very  comprehensive,  very  helpful, 
and  very  hopeful  statement  with  regard  to  the  future  of  that  agency. 
In  that  brief  period  of  time,  it  seems  that  you  have  already  set  some 
very  important  goals  and  priorities  in  areas  that  can  be  extremely 
helpful  in  carrying  forward  the  mandate  of  the.  Commission.  We  wel- 
come your  statement  here  and  look  forward  to  working  with  you. 

Mr.  Pertschuk.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  Michael  Pertschuk  follows :] 

Prepared  Statement  of  Hon.  Michael  Pertschuk 

Mr.  Chairman,  Hubris  is  a  word  not  often  heard  in  these  chambers.  But  it  is 
certainly  appropriate  to  the  spectacle  of  this  witness  offering  guidance  to  this 
subcommittee  on  the  fine  points  of  antitrust  law  out  of  the  accumulated  wisdom 
of  13  days  as  Chairman  of  the  FTC. 

Since  I  accepted  your  invitation,  I  have  no  choice  but  to  make  a  virtue  out 
of  the  vice  of  ignorance — a  device  I  learned  something  about  during  13  years  of 
confirmation  and  oversight  hearings.  I  am  therefore  prepared  to  offer  you  this 
morning  a  "fresh  perspective"  on  antitrust  law.  During  the  past  several  weeks 
I've  buttonholed  every  noted  antitrust  expert  I  could  corner  to  ask  some  of  the 
very  questions  that  these  hearings  are  directed  to:  Ts  there  anything  rir/ht 
about  current  antitrust  policies  and  programs?  How  does  the  national  pulse  of 
competition  compare  with  past  decades?  What  are  the  trends?  What  are  the 
problem  areas?  How  do  we  set  priorities?  Where  lie  the  respective  strengths 
and  weaknesses  of  Justice  and  the  Trade  Commission?  What  are  their  most 
appropriate  roles  in  antitrust  policy?  What  kinds  of  antitrust  litigat'on  will 
work?  What  kinds  do  not?  What  can  be  done,  if  anything,  to  enhance  the  qual- 
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ity  and  manageability  and,  above  all,  the  timeliness  of  major  antitrust  litiga- 
tion V  These  bearings  have  forced  me  to  formulate  some  tentative  conclusions 
and  judgments  which  I  am  happy  to  share  with  you.  I  do  not  in  any  of  what 
follows  presume  to  speak  for  my  fellow  Commissioners. 

I'd  bke  to  begin  with  some  observations  about  those  antitrust  policies  and 
enforcement  actions  which  appear  to  be  right  and  effective,  identify  the  most 
egregious  failures,  and  suggest  some  remedies.  Before  proceeding  further,  how- 
ever, because  I  know  there  has  been  growing  concern,  perhaps  even  fear,  in  the 
Antitrust  Division  of  Justice,  I  want  to  reassure  the  Attorney  General  that 
there  is  a  role — modest  though  it  may  be— to  be  played  by  Justice  in  antitrust 
law  enforcement.  I  would  therefore  urge  you  to  suspend  judgment — at  least 
for  the  time  being — on  the  proposal  to  merge  the  Antitrust  Division  into  the 
FTC. 

The  landscape  of  antitrust  enforcement  is  not  entirely  bleak.  Aggressive  ac- 
tion by  both  antitrust  enforcement  agencies  has  stemmed  the  tide  of  horizontal 
mergers.  The  FTC  has  also  been  very  aggressive  in  other  aspects  of  merger  law 
enforcement.  The  premerger  notification  requirements  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act,  coupled  with  the  determination  of  the  FTC  to  use 
its  powers  to  seek  injunctions,  should  make  it  much  easier  to  block  unlawful 
mergers  and  avoid  the  pain  and  complications  of  divorcement  once  a  merger 
has  been  consummated. 

I  have  also  been  encouraged  by  the  FTC's  aggressive  efforts  to  attack  that 
anticompetitive  behavior  which  flows  from  collusion  between  Government  and 
economic  special  interests.  Your  pioneering  efforts  in  the  Administrative  Prac- 
tice and  Procedure  Subcommittee  have  raised  the  national  consciousness  and 
paved  the  road  toward  substantial  deregulation  at  the  national  level.  The  Com- 
mission has  become  the  leading  edge  in  challenging  anticompetitive  restraints 
affecting  commerce  at  the  state  level. 

I  had  been  taught  that  the  medieval  guild  system  perished  with  the  waning 
of  the  middle  ages,  but  the  Commission's  investigations  have  uncovered  medi- 
eval-type guilds  flourishing  under  the  umbrella  of  state  sanctioned  professional 
codes  and  procedures.  We're  looking  hard  at  optometrists,  funeral  directors,  ac- 
countants, dentists,  medical  specialists,  and  of  course  the  practitioners  of  our 
own  profession,  the  lawyers.  I  am  also  satisfied  that  the  Commission  has  prop- 
erly focused  its  priorities  in  antitrust  enforcement.  Its  primary  emphasis  and 
the  primary  allocation  of  its  resources  today  are  directed  at  four  priority  in- 
dustries :  health  care,  energy,  food  and  transportation.  Each  industry  is  char- 
acterized by  one  or  more  of  the  following  danger  signals :  rapidly  escalating 
costs,  high  profit  margins  and  noncompetitive  structure  and  behavior. 

As  national  policy  turns  away  from  indifference  to  resource  and  energy  waste 
toward  efficient  use  of  resources,  we  should  not  lose  sight  of  the  fact  that  anti- 
trust policy  is  predicated  upon  the  principle,  as  Mike  Scherer  phrased  it,  that 
"competition  generates  a  more  potent  set  of  incentives  for  the  frugal  use  of  re- 
sources than  does  the  monopoly  model." 

Last  week  I  formed  an  energy  task  force  within  the  FTC  drawing  upon  both 
competition  and  consumer  protection  experts.  I  have  asked  the  task  force  to 
review  ongoing  Commission  programs  in  the  light  of  the  President's  energy  pro- 
gram, identify  potential  antitrust  and  consumer  protection  problems  arising 
from  the  energy  supply  and  conservation  provisions  of  the  President's  program, 
and  to  prepare  an  initial  inventory  of  possible  FTC  initiatives  to  stimulate 
competition  and  to  forestall  consumer  exploitation  under  the  guise  of  energy 
conservation. 

Next,  I  have  reviewed  the  relationship  between  the  FTC  and  Justice  and 
found  it  healthy  and  productive. 

Competition  as  a  stimulus  to  vigor  and  efficiency  is  not  limited  to  the  private 
sector.  At  the  same  time,  I  am  assured  that  the  liaison  agreement  between  the 
two  agencies  has  operated  for  25  years  to  avoid  duplication  of  effort.  His- 
torically, each  agency  has  concentrated  on  those  matters  in  which  its  powers, 
procedures  and  accumulated  expertise  give  it  strength.  Thus,  Justice,  with  its 
criminal  authority,  has  been  most  effective  in  policing  price  fixing  and  other 
criminal  and  per  se  violations,  while  the  Commission  has  been  particularly  effec- 
tive in  antimerger  activity.  Because  section  5  is  broader  than  the  Sherman  and 
Clayton  Acts,  by  identifying  tendencies  toward  monopolization  in  their  incip- 
iency,  the  Commission  is  better  able  to  innovate  on  the  margins  of  antitrust  law. 
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Increasingly,  the  FTC's  joint  competition  and  consumer  protection  missions 
have  complemented  each  other.  In  particular  this  has  been  true  in  the  new 
efforts  to  police  anticompetitive  and  anticousumer  state-sanctioned  professional 
and  quasi-professional  practice.  From  time  to  time,  there  have  been  antitrust 
issues  of  particular  political  sensitivity.  Here,  the  independence  of  the  Commis- 
sion has  served  as  a  buffer  against  conflicts  of  interest  within  the  administra- 
tion or  the  appearance  of  political  influence. 

The  verdict  is  still  out  on  the  issue  of  FTC  administrative  adjudication  vs. 
Justice  trial  in  district  court.  Just  as  one  is  tempted  to  despair  of  the  tortuous 
process  of  Commission  cases,  one  is  reminded  of  ancient  and  venerable  Justice 
cases  no  nearer  conclusion.  As  for  the  FTC's  much  discussed  expertise,  it  is  true 
that  the  accumulated  courtroom  antitrust  experience  of  the  present  5-person 
Commission  is  limited.  Still,  if  the  next  7  years  bear  any  resemblance  to  these 
first  13  days,  this  Commission  member  for  one  should  develop  substantially 
more  antitrust  expertise  than  the  vast  majority  of  district  judges. 

Now,  where  has  our  antitrust  policy  fallen  flat  on  its  face?  We  are  approach- 
ing the  centennial  of  antitrust  enforcement.  But  it  is  hardly  time  to  erect  a 
monument  to  memorialize  the  extinction  of  the  trust.  More  appropriate  would 
be  a  totem  commemorating  the  growth  of  concentration,  particularly  in  manu- 
facturing. Today,  four  firms  account  for  50  percent  or  more  of  the  industry\s 
output  in  1  out  of  every  4  major  manufacturing  industries.  Four  firms  account 
for  SO  percent  or  more  of  output  in  one  industry  in  20.  In  the  American  eco- 
nomic system,  as  it  is  now  constituted,  the  power  to  make  decisions  which  pro- 
foundly affect  the  lives  of  all  the  population,  is  concentrated  in  the  hands  of  a 
small  group  of  managers,  themselves  virtually  unaccountable  to  stockholders, 
consumers  or  in  any  significant  sense  to  state  chartering  authorities. 

What  about  the  "big  cases,"  the  so  called  "structural"  or  "oligopoly"  or 
"shared  monopoly"  cases?  The  conventional  wisdom  at  the  moment  appears  to 
be  that  such  cases  cannot  be  tried.  As  you  know,  Mr.  Chairman,  it  would  be  in- 
appropriate for  me  to  discuss  cases  pending  before  the  Commission.  This  leaves 
me  free  to  comment  upon  the  problem  cases  of  our  sister  agency  while  "plead- 
ing the  Fifth"  in  defending  our  own. 

Some  cases,  I  am  sure  you  will  hear,  are  generally  considered  a  nightmare : 
the  twentieth  century  equivalent  of  Jarndyce  vs.  Jarndyce,  the  Dickensian  will 
contest  which  supported  succeeding  generations  of  English  lawyers  leeching 
progressively  from  the  corpus  until  nothing  was  left  for  the  parties  in  interest. 
The  greatest  wisdom  appears  to  be  that  big  cases  cannot  be  tried — except  tohcri 
they  are.  In  fact,  measurable  improvements  in  competition  can  flow  from  them. 
Just  as  certain  cases  can  be  cited  as  intractable  litigation,  the  Commission's 
Xerox  case  can  be  cited  as  litigation  in  which  the  settlement  substantially  en- 
hanced price  competition  and  entry  in  that  industry. 

One  noted  economist  suggested  that,  the  most  triable  of  the  structural  cases  are 
those  that  focus  on  manmade  barriers  to  entry  :  product  proliferation,  spurious 
product  differentiation,  certain  forms  of  advertising,  excess  capacity,  and  Gov- 
ernment favoritism.  Generally,  the  successful  cases  appear  to  be  characterized 
by:  1.)  exhaustive  precomplaint  discovery;  2.)  precision  and  narrowness  of 
focus  in  formulating  the  complaint  (resisting  the  notorious  compulsion  of  gov- 
ernment lawyers  to  fashion  case  theory  with  a  meat  axe)  ;  3.)  some  ruthlessness 
in  trimming  the  untriable  fat  from  the  issues  in  dispute;  4.)  the  extent  to  which 
care  is  taken  in  anticipating  and  formulating  a  remedy  prior  to  the  filing  of  the 
complaint,  and  finally,  5.)  a  steadfast  will  to  follow  through,  with  a  commitment 
of  adequate  resources. 

The  conduct  of  major  FTC  cases  must  be  improved  by  enlisting  more  seasoned 
litigators  to  assist  the  Commission  in  assuring  that  its  cases  are  sound  in 
theory,  adequately  prepared,  and  properly  framed  to  be  effectively  tried  within 
a  reasonable  period.  Specifically,  the  Commission's  administrative  law  judges 
must  be  given  more  authority  to  compel  production  of  information  and  the 
power  to  make  this  process  stick. 

I  see  the  possibility  of  substantial  improvement  in  antitrust  screening  through 
increasing  the  interaction  between  the  Justice  Department  and  the  FTC.  I've 
been  told  that  in  Great  Britain,  with  relatively  little  resources,  our  counterpart 
antitrust  authorities  have  developed  a  joint  early  warning  system,  indeed  some- 
thing in  the  order  of  an  antitrust  "situation  room,"  in  which  structural  and 
behavioral  danger  signals  are  charted,  monitoring  such  vital  signs  as  degree  of 
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demand  elasticity,  profit  margins,  and  concentration  ratios.  Analysis  of  these 
factors  helps  to  identify  prime  targets  for  antitrust  activity.  Once  we  obtain 
data  on  items  like  profit  margins  and  advertising  to  go  with  the  concentration 
data  now  available  from  the  census,  it  may  be  appropriate  to  broaden  the  liai- 
son with  Justice  to  include  such  a  screening  operation — ensuring  that  targets 
which  deserve  attention  do  not  fall  between  the  cracks. 

Whether  or  not  we  get  this  far,  it  is  time  for  a  fresh  look  at  the  clearance 
process  between  the  two  agencies  looking  for  ways  to  improve  the  relationship. 
For  example,  more  systematic  followup  of  individual  clearances  may  be  needed 
to  assure  that  cases  cleared  to  the  other  agency  are  not  dropped  without  re- 
ferral back  for  possible  reconsideration.  I  will  pursue  this  question  with  my 
colleagues  at  the  FTC  and  Justice. 

The  rulemaking  process  also  offers  promise  for  advancing  antitrust  enforce- 
ment. Antitrust  trade  regulation  rules  could  achieve  two  goals:  1.)  They  could 
establish  bright-line  standards  of  prohibited  conduct,  allowing  the  development 
of  antitrust  policy  by  a  fair  and  effective  procedure  on  an  industrywide  (or 
even  broader)  basis.  Just  last  Wednesday,  the  Commission  authorized  an  in- 
vestigation of  state  wholesale  and  retail  milk  price  fixing  which  may  well  lead 
to  a  Commission  trade  regulation  rule  in  the  antitrust  field,  and  2.)  The  Com- 
mission may  be  able  over  a  period  of  time,  to  develop  evidentiary  rules  (per- 
haps in  the  nature  of  presumptions)  which  can  ease  the  burden  of  trial  even  iu 
those  areas  where  the  case-by-case  approach  is  the  best. 

Attorney  General  Bell  has  suggested  that  "very  large  cases  be  brought  in 
Congress  as  legislative  matters.  Congress  could  hear  the  evidence  and  find  the 
facts  as  to  the  existence  of  monopoly  or  the  need  for  remedy  in  a  monopolistic 
situation."  There  may  well  be  structural  cases  which  are  not  amenable  to  liti- 
gation under  present  case  law.  While  horizontal  mergers  are  under  control, 
conglomerate  mergers  continue  to  flourish.  One  economist  described  the  urge  to 
conglomerate  as  an  "entrepreneurial  ego  trip"  without  economic  justification. 
The  continued  disagreement  among  economists  on  the  effects  of  conglomerate 
mergers  on  the  margins  of  competition  has  hindered  the  development  of  a  sys- 
tematic enforcement  program  for  such  mergers.  Congress  may  eventually  have 
to  decide  generally  whether  the  conglomerator  should  not  bear  the  burden  of 
demonstrating  the  economic  and  social  benefits  of  these  massive  concentrations 
of  economic  and  political  power. 

Certain  "pure"  oligopoly  or  "shared  monopoly"  cases  may  yet  prove  to  be  so 
intractable  that  Congress  will  have  to  consider  legislative  solutions.  In  any  such 
cases,  however,  the  FTC  must  play  the  role  which  Congress  envisioned  for  it 
in  1914 — to  act  as  factfinder  and  expei't  witness  to  Congress  to  serve  as  Con- 
gress' guide  in  traversing  the  thicket  of  financial  and  economic  data.  Perhaps 
equally  important  the  FTC  must  play  an  aggressive  role  in  the  innovation  and 
advocacy  of  alternative  legislative  techniques  for  assuring  corporate  account- 
ability, reform  of  corporate  governance,  consumer  rights,  limitation  on  excessive 
corporate  secrecy,  and  other  corporate  behavior  which  directly  affects  the  public. 

Mr.  Chairman,  I'd  like  to  briefly  address  two  problem  areas  which  may  be 
appropriate  for  consideration  by  your  subcommittee :  The  first  concerns  the 
increasing  inaccessibility  of  business  data ;  the  second  concerns  our  chronic  lack 
of  knowledge  and  understanding  of  the  impact  of  seller  concentration  on  market 
performance. 

I  believe  your  staff  knows  as  well  as  any  that  the  pipeline  of  financial  and 
economic  data  to  the  antitrust  agencies  is  clogged  by  Freedom  of  Information 
Act  requests  and  congressional  demands  for  access  to  confidential  data.  For  me, 
as  for  you,  I  know  this  presents  a  painful  dilemma.  It  is  clear  that  information 
in  the  hands  of  Government  agencies  can  be  of  enormous  benefit  in  the  formula- 
tion of  both  administrative  and  legislative  policy.  Secrecy  has  too  often  in  the 
past  been  a  shield  "for  Government  inaction  or  worse.  Yet,  it  is  also  increasingly 
clear  that  industries  which  might  in  the  past  have  complied  with  investigational 
subpenas  now  mount  the  ramparts  to  resist  turning  over  data  which  may  fall 
into  the  hands  of  competitors  through  Freedom  of  Information  Act  requests  or 
in  other  ways.  Economists  and  agency  lawyers  are  thus  confronted  time  and 
again  with  chronic  inability  to  obtain  expeditiously  documents  they  need  to 
make  their  studies  and  complete  their  investigations.  I  would  hope  that  your 
subcommittee  could  address  this  issue,  which  requires  a  statesmenlike  resolu- 
tion of  valid  competing  policy  claims. 
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Second,  I  find  that  industrial  organization  economists  are  united  in  their 
conviction  that  we  do  not  yet  have  an  adequate  understanding  of  the  specific 
impact  of  seller  concentration  on  market  performance.  The  FTC's  Bureau  of 
Economics  hosts  the  strongest  force  of  Industrial  Organization  economists  in 
government.  Yet  its  resources  are  far  too  limited  to  undertake  the  hroad  range 
of  industrial  organization  studies  needed  such  as:  1.)  An  evaluation  of  enforce- 
ment policy  for  conglomerate  mergers;  2.)  a  study  of  the  impact  of  trademark 
law  on  competition;  3.)  an  examination  of  horizontal  merger  enforcement,  par- 
ticularly studying  the  remedy  side;  4.)  a  study  of  vertical  restraints  such  as 
territorial  restrictions,  tying  arrangements  and  resale  price  maintenance ;  5. )  a 
comprehensive  economic  evaluation  of  professional  self-regulation;  6.)  further 
study  of  the  extent  and  importance  of  entry  barriers  to  economic  performance, 
and  7.)  comprehensive  studies  of  the  structure  and  economic  performance  of 
key  industries. 

You  might  wish  to  consider  creating  a  temporary  National  Commission  on 
Economic  Concentration  to  structure  and  fund  such  studies  for  the  use  of  Con- 
gress and  the  antitrust  agencies.  The  staff  of  the  Bureau  of  Economics,  under 
the  direction  of  Dr.  Gaskins  has  prepared  a  series  of  background  papers  sug- 
gesting a  possible  structure  and  program  for  such  a  commission,  which  I  am 
pleased  to  supply  for  your  consideration. 

In  the  end,  the  success  or  failure  of  antitrust  policy  depends  less  on  the 
technicalities  of  pleading  and  procedure  than  on  belief  in  the  values  it  seeks  to 
preserve.  All  of  the  most  important  questions  antitrust  policymakers  must  de- 
cide are  ones  on  which  reasonable  men  applying  legal  and  economic  theory  to 
the  facts  can  (and  will)  differ.  The  search  for  absolute  economic  certainty  will 
prove  as  difficult  in  the  next  decade  as  in  the  past  nine.  The  decisions  to  be 
made  in  antitrust  policy  will,  after  vast  efforts  at  factual  documentation  and 
economic  prediction  be  an  assertion  of  values.  The  values  I  bring  to  these  deci- 
sions include  a  pervasive  distrust  of  concentrations  of  power  in  a  few  hands.  I 
believe  that  Congress  intended  in  the  antitrust  laws,  to  secure  to  a  democratic 
society  the  dispersal  of  economic  and  political  power,  diversity  and  innovation. 
If  is  to  that  end — through  every  available  means — that  I  intend  to  direct  my 
efforts  and  those  of  the  Federal  Trade  Commission. 

PANEL  OF  FEDERAL  DISTRICT  JUDGES 

Senator  Kennedy  [continuing].  Enforcement  of  the  antitrust  laws 
against  price  fixing  and  the  trial  of  the  major  cases,  as  we  have  just 
talked  about,  is  clearly  a  significant  portion  of  the  record  we  hope 
to  accumulate  in  these  hearings.  The  judges  who  try  these  cases  can 
offer  an  important  perspective,  so  joining  us  today  are  the  Hon- 
orable William  Campbell,  who  is  a  senior  U.S.  District  Judge  for 
the  Northern  District  of  Illinois:  the  Honorable  William  Becker, 
senior  U.S.  District  Judge  and  former  Chief  Judge  for  the  Western 
District  of  Missouri  and  a  member  of  the  Judicial  Panel  on  Multi- 
district Litigation;  and  the  Honorable  Charles  Renfrew,  who  is  a 
U.S.  District  Judge  in  the  Northern  District  of  California. 

Judge  Campbell  has  been  a  Federal  trial  judge  since  1940;  Judge 
Becker,  since  1962;  and  Judge  Renfrew,  since  1972. 

Judge  Campbell,  we  look  forward  to  your  testimony  and  want  to 
welcome  you  here. 

STATEMENT  OF  HON.  WILLIAM  J.  CAMPBELL,  SENIOR  U.S.  DISTRICT 
JUDGE,  NORTHERN  DISTRICT  OF  ILLINOIS 

Judge  Camtoell.  I  want  to  thank  you  on  behalf  of  the  three  of 
us  for  the  invitation  to  be  here  and  discuss  these  matters  with  3^011. 
I  would  also  like  to  commend  you  and  the  members  of  your  subcom- 
mittee for  your  willingness  to  undertake  the  demanding  task  of 
seeking  to  improve  judicial  handling  of  major  antitrust  cases,  and 
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the  dedication  which  you  are  obviously  bringing  to  this  very  im- 
portant subject. 

Let  me,  first  of  all,  say  to  3^011,  Mr.  Chairman,  and  Senator  Laxalt, 
that  my  remarks  are  my  own  and  are  not  necessarily  those  of  the 
Judicial  Conference  of  the  United  States  or  Federal  judges  gener- 
ally. The  problems  generated  by  complex  antitrust  litigation  are  so 
diverse  and  numerous  as  to  permit  honest  and  sincere  differences  of 
opinion  on  procedural  matters.  We,  in  the  judiciary,  do  agree,  how- 
ever, that  the  remedy  for  current  ills  does  not  lie  in  the  creation  of 
specialized  courts. 

Cases  and  controversies  arising  under  the  antitrust  laws,  both  civil 
and  criminal,  belong  in  courts  of  plenary  and  general  jurisdiction. 
In  the  over  36  years  I  have  served  as  a  federal  trial  judge,  I  have 
observed  closely  the  administration  of  the  antitrust  laws  in  the  dis- 
trict courts  and  the  efforts  to  bring  order,  control,  and  expedition 
to  the  handling  of  complex  antitrust  litigation.  I  think  the.-se  efforts 
have  achieved  a  significant  measure  of  success.  I  would  like  to  direct 
your  attention  to  the  fact  that  the  problems  facing  your  committee 
today  are  not  new.  There  is  a  wealth  of  literature  and  background 
available,  prepared  by  the  judiciary  over  these  years,  and  it  is  avail- 
able for  study  and  your  consideration.  I  have  referred  to  it  in  the 
paper  which  I  have  filed  with  you. 

In  the  discussion  of  our  problems  with  your  committee  today, 
your  capable  counsel  has  suggested  that  Judge  Becker  address  those 
concerned  with  the  management  of  antitrust  litigation  in  the  courts, 
Judge  Renfrew  devote  his  presentation  largely  to  the  matter  of  sen- 
tencing in  criminal  antitrust  cases,  and  that  I  devote  my  efforts  to 
a  discussion  of  the  grand  jury  problems,  and  also  to  express  my 
opinion  to  you  on  the  ability  of  the  attorneys  who  have  appeared 
before  me  for  the  last  36^  years,  representing  the  Government,  as 
compared  with  those  representing  the  defense  in  the  antitrust  area. 

First  of  all,  on  the  subject  assigned  to  me,  as  to  the  function  of 
the  grand  jury  in  antitrust  cases  and  in  all  other  criminal  cases,  my 
experience  has  led  me  to  the  conclusion  that  this  ancient  and  hon- 
orable institution  has  long  outlived  its  usefulness  and  should  be 
abolished.  I  have  long  advocated  the  abolition  of  the  grand  jury  as 
a  means  of  improving,  economizing,  and  expediting  the  Federal  ad- 
ministration of  criminal  justice.  In  my  considered  judgment,  the 
grand  jury,  as  it  is  now  being  used  by  the  Department  of  Justice 
in  complex  antitrust  criminal  cases,  is  the  principal  cause  of  the 
delay,  expense,  confusion,  and  unfairness  about  which  so  much 
public  complaint  is  heard  today. 

Senator  Laxalt.  Can  you  explain  that  to  us.  Judge  ? 

Judge  Campbell.  Yes,  I  would  like  to  as  I  go  along  if  I  could.  As 
the  chairman  possibly  recalls — he  and  I  had  correspondence  some 
years  ago  when  he  was  interested  in  this  subject  down  in  Texas 
with  Federal  grand  juries.  I  still  adhere  to  my  recommendation 
that  the  Federal  Government  follow  the  lead  of  so  many  states  and 
of  England  and  abolish  the  grand  jury.  This  would,  of  course,  re- 
quire the  time-consuming  process  of  a  constitutional  amendment. 
However,  in  the  field  you  are  concerned  with,  the  same  result  could 
be   immediately   achieved  in   antitrust   criminal  proceedings  which 
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this  subcommittee  considers  by  statutory  amendment,  once  again  reduc- 
ing all  antitrust  crimes  from  felonies  to  misdemeanors. 

We  would  proceed  in  each  case  hereafter  by  information  rather 
than  by  indictment  and  would  keep,  if  you  wish  to,  the  present  high 
fines  but  reduce  imprisonment  to  not  more  than  1  year  under  the 
following  plan:  Place  the  responsibility  for  initiating  criminal  pros- 
ecutions where,  in  fact,  it  already  exists,  with  the  prosecuting  at- 
torney. 

Prosecution  should  be  commenced  upon  the  filing  of  an  informa- 
tion, signed  by  the  prosecutor,  and  immediately  followed  by  a  prob- 
able cause  hearing  before  a  judicial  officer — the  magistrate — who 
would  determine  whether  there  is  sufficient  evidence  to  allow  the 
prosecution  to  continue  to  trial.  Transfer,  therefore,  to  the  prose- 
cutor all  the  powers  which  currently  belong  to  the  grand  jury.  The 
Department  of  Justice  already  has  subpena  powers  under  your  re- 
cent Antitrust  Civil  Process  Act. 

Investigative  powers,  historically  the  function  of  the  grand  jury 
and  so  necessary  to  the  orderly  enforcement  of  antitrust  laws,  would 
not  be  curtailed.  They  would  simply  be  lodged  with  the  prosecuting 
authority  where  their  de  facto  exercise  has  already  come  to  reside. 
That  is  where,  and  how,  you  detect  price  fixing  in  a  good  antitrust 
investigation. 

The  distinguished  chairman,  in  his  letter  to  each  of  us,  pointed 
out  there  are  two  fundamental  questions  relating  to  antitrust  law 
enforcement  against  price  fixing:  One,  how  do  we  detect  it;  second, 
how  do  we  deter  it?  That's  how  you  detect  it,  and  you  can  do  it 
quickly  without  all  the  waiting  around  of  18  months  in  grand  juries 
all  over  the  United  States,  over  100  in  number  now  the  attorney 
general  said  in  his  recent  speech. 

The  advantages  which  some  contend  flow  from  the  secret  nature 
of  grand  jury  proceedings  would  also  be  preserved  under  the  system 
which  I  propose.  Our  courts  would  be  relieved  of  many  of  the  cases 
now  cluttering  the  courts,  returned  by  grand  juries  at  the  urging  of 
prosecutors,  despite  woefully  insufficient  evidence  to  convict. 

Another  important  contribution  which  would  result  from  the  sys- 
tem I  advocate  would  be  a  substantial  increase  in  the  efficiency  and 
economy  of  our  system  of  antitrust  enforcement,  as  well  as  great 
speed  in  enforcing.  All  of  this  is  outlined  in  the  written  statement 
which  I  have  filed  with  your  committee. 

This  procedure,  in  my  opinion,  if  adopted  by  your  committee  and 
recommended  to  the  Congress,  would  do  more  to  expedite  the  prose- 
cution and  punishment  of  price  fixers  and  restore  public  confidence 
in  our  system  of  justice  than  anything  else  this  committee  could  do. 

Furthermore,  nothing  would  be  lost  in  sanction  or  deterrence, 
since  the  1-year  imprisonment  it  provides  would  in  practice  exceed 
the  average  now  imposed  under  felony  charges  and  is  well  within  the 
present  suggested  sentences,  less  parole,  as  outlined  in  the  Depart- 
ment of  Justice  suggestions  and  guidelines.  Punishment  under  this 
system  would  be  swift  and  certain.  That,  answering  the  second  ques- 
tion in  your  letter,  Mr.  Chairman,  is  how  you  deter  price  fixing. 

I  offer  my  services  for  what  they  are  worth  to  your  staff  if  you 
should  think  well  of  the  idea.  I  have  spent  many  years  in  study  and 
consideration  with  leading  authorities  in  this  field.  I  have  written 
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extensively  on  the  subject.  My  writings  are  available.  I'm  available 
if  you  wish  to  use  ray  services  in  assisting  your  staff  in  preparing 
anything  in  this  particular  facet  of  your  investigation. 

The  second  subject  I  was  asked  to  talk  about  is  the  ability  of  trial 
attorneys  now  appearing  before  me  on  behalf  of  the  Department  of 
Justice  in  both  civil  and  criminal  antitrust  cases. 

Senator  Kennedy.  I  suppose  this  reaches  the  heartbeat  question 
of  how  you  view  white  collar  crime. 

Judge  Campbell.  That's  right. 

Senator  Kennedy.  I  think  we'll  talk  a  little  bit  about  that  as  the 
panel  develops  the  thought — just  the  issue  in  price  fixing  cases  and 
whether  exposure  and  public  revelation  is  a  sufficient  kind  of  re- 
straint in  terms  of  white  collar  crime.  Or,  on  the  other  hand,  whether 
you  are  going  to  treat  it  more  harshly  in  terms  of  jail  terms.  That  is 
rather  basic.  Congress  made  the  decision  2  years  ago,  almost  without 
dissension,  to  add  more  kinds  of  penalties  for  white  collar  crime. 

Getting  your  views  on  this  is  very  useful.  That  is  a  part  of  the  basic 
kind  of  questions  we  want  to  ask  with  an  examination  of  your  thesis 
about  how  such  offenses  should  be  treated.  We  must  ask  whether  just 
the  penalties,  in  terms  of  fines,  are  going  to  be  sufficient  or  not.  That  is 
something  we  have  to  examine. 

Judge  Campbell.  I  don't  think  they  are,  Mr.  Chairman,  but  Judge 
Renfrew  is  going  to  discuss  sentencing  with  you  in  just  a  moment.  I 
would  like  to  observe  that  under  the  system  I  propose,  we  will  get 
back  to  the  maximum  for  misdemeanors  which  is  1  year.  That  is 
excessive  as  sentences  have  been  imposed  thus  far. 

Since  you  asked  me  the  question,  I  would  just  like  to  say — intrud- 
ing in  his  field  for  just  one  moment — that  I  think  in  this  type  of 
crime — and  I  use  the  term  advisedly  since  he  is  a  criminal — certainly 
the  sanction  of  imprisonment  is  frequently  necessary.  On  this  type 
of  an  offender,  once  the  prison  door  clangs  behind  him,  it  makes 
little  difference  whether  the  sentence  is  30  days  or  30  years. 

Why  withdraw,  from  this  great  economic  picture  that  we  have 
in  this  country,  for  too  long  a  period  of  time,  the  important  factor 
of  his  ability  to  contribute. 

There  are  various  other  factors  of  sentencing  that  Judge  Renfrew 
will  go  into,  but  I  think  in  this  type  of  case — and  the  judges  have 
uniformly,  almost,  followed  this — that  a  short  period  of  time  in  jail 
is  just  as  deterring  as  a  long  period  of  sentence.  With  regard  to  the 
trial  attorneys  that  I  was  asked  to  comment  on.  I  was  impressed 
that  the  Department  is  able  to  procure  such  excellent  service  at  the 
salaries  it  is  able  to  pay.  In  the  main,  however,  as  an  overall  observa- 
tion which  you  have  asked  me  to  make,  it  is  my  considered  opinion 
that  the  ability  of  these  fine  lawyers  is  slightly  below  that  which  the 
average  large  corporation  defendant  is  able  to  employ  on  behalf  of 
the  defense. 

If  Congress  could,  in  some  manner,  provide  the  chief  of  the  Anti- 
trust Division  in  the  future  with  funds  sufficient  to  employ — and 
here  is  your  contract  business  again,  Senator — from  the  private  sec- 
tor of  the  bar  a  special  assistant  from  time  to  time  in  important 
cases,  I  think  the  gap  between  the  practitioners  for  the  Government 
and  the  practitioners  for  the  defense,  in  important  cases,  would  ef- 
fectively be  bridged  and  at  very  little  additional  expense. 
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In  civil  private  antitrust  litigation,  treble  damages  and  so  forth, 
there  is  frequently  a  marked  difference  between  plaintiff  and  de- 
fendant's lawyers. 

Senator  Kennedy.  Do  you  think  there  are  members  of  the  bar 
who  would  take  that  responsibility  on  willingly  to  work  with  them? 

Judge  Campbell.  I  certainly  do.  If  they  were  approached  pro 
bono,  I  am  convinced  that  the  responsible  members  of  the  bar  would 
be  more  than  happy  to  take  on  that  responsibility,  bearing  in  mind 
also  that  they  would  have  tremendous  advertising  in  the  field  once 
they  were  assigned  to  the  case.  [Laughter.]  As  to  the  private  litiga- 
tion, from  my  vantage  point  of  observation,  in  the  interest  of  justice, 
we  should  curtail,  if  possible,  the  great  bringing  of  groundless  suits 
in  class  action  cases  where  the  attorney  seems  interested  only  in  his 
own  fee.  Perhaps  in  the  amendments  to  the  statutes  which  your  il- 
lustrious committee  is  considering,  it  should  give  some  study  to  the 
advisability  of  adopting  the  English  system  of  taxing  all  costs,  in- 
cluding attorney  fees,  in  civil  cases  against  the  losing  party. 

With  district  courts  today  so  occupied  with  the  trial  of  criminal 
cases  under  the  provisions  of  the  Speedy  Trial  Act,  they  have  very 
little  time  to  devote  to  any  civil  litigation,  least  of  all,  unfounded 
complaints  filed  for  the  sole  purpose  of  some  man  picking  up  a  fee. 
Those  are  the  two  subjects  you  assigned  to  me.  I  hope  I  have  stayed 
within  my  time.  I  will  now  pass  it  on  to  Judge  Becker,  on  the  sub- 
ject of  management,  and  we  will  be  subject  to  cross-examination 
later. 

Senator  Laxalt.  You  indicated  initially  that  we  should  continue 
to  have  these  matters  in  courts  of  general  jurisdiction. 

Judge  Campbell.  Yes,  sir. 

Senator  Laxalt.  Are  you  satisfied  that  the  Federal  judiciary, 
competent  as  it  is,  has  enough  judges  capable  from  the  standpoint  of 
background  and  expertise  to  handle  these  technical  matters? 

Judge  Campbell.  Yes,  I  am.  I  think  the  number  is  gradually 
growing.  I  would  like  to  observe  on  that,  if  I  may 

Senator  Kennedy.  How  does  one  become  an  antitrust  judge? 

Judge  Campbell.  Just  through  circumstances.  It  is  much  better, 
in  the  American  system  of  justice,  that  it  remain  that  way. 

I  think  that  it  defeats  the  ends  of  justice  as  contemplated  in  our 
constitutional  system  to  put  anyone  on  a  court  of  general  jurisdic- 
tion into  a  particular  expertise  in  a  particular  field.  I  remember  the 
first  patent  case  I  was  assigned  some  36  years  ago.  I  started  with  all 
of  these  learned  counsel  from  New  York  and  Boston,  and  even  a 
Philadelphia  lawyer  was  in  the  patent  case,  and  I  had  never  had  a 
patent  case  in  my  life. 

I  called  them  into  my  chambers  and  told  then  I  didn't  know  any- 
thing about  patent  law  but  that  we  had  a  judge  on  the  court  who 
was  very  competent  in  that  field  and  that  I  would  be  glad  to  transfer 
the  case  to  him  and  take  from  him  either  a  criminal,  I  had  been  the 
United  States  Attorney — case  or  a  personal  injury  case.  I  had  been  a 
tort  lawyer  also  before  I  became  U.S.  Attorney,  and  that  we  would 
then  be  in  our  own  fields.  They  asked  for  a  few  minutes  to  think 
about  it,  and  they  all  went  out  in  the  hall  and  conferred.  They  came 
back  in  about  15  minutes  and  asked  me  this  question:  Judge,  when 
you  were  trying  personal  injury  cases,  would  you  ever  put  a  lawyer 
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or  a  doctor  on  the  jury?  I  said  certainly  not.  They  said,  We  don't 
want  any  expert  trying  our  patent  cases  either.  [Laughter.] 

That's  how  you  become  an  antitrust  judge  too. 

Senator  Laxalt.  I  was  very  interested  to  hear  your  remarks  in 
connection  with  the  abolition  of  grand  juries.  I  was  a  prosecutor,  As 
a  defense  attorney,  the  process  scared  the  daylights  out  of  me  from 
both  standpoints.  I  gather  from  your  position  that  you  would  like  to 
just  remove  the  grand  jury  from  our  process  entirely. 

Judge  Campbell.  I  would,  but  that  would  require  a  constitutional 
amendment.  But  your  committee  can  do  it  for  antitrust  cases  bv  an 
amendment  pulling  these  down  to  misdemeanors  and  providing  for 
the  procedure  that  I  have  outlined. 

Senator  Laxalt.  Thank  you. 

Senator  Kennedy.  Judge  Becker  ? 

STATEMENT  OF  HON.  WILLIAM  H.  BECKER,  SENIOR  U.S.  DISTRICT 
JUDGE,  WESTERN  DISTRICT  OF  MISSOURI 

Judge  Becker.  Mr.  Chairman  and  Senator  Laxalt,  I  have  been  as- 
signed three  of  the  questions  contained  in  the  chairman's  letter.  The 
first  is:  Should  major  antitrust  cases  be  tried  in  the  Federal  court 
system  from  the  start  or  are  they  better  suited  to  a  specially  created 
trade  court  or  an  administrative  forum  similar  to  the  Federal  Trade 
Commission  ? 

From  a  background  of  15  years  of  experience  in  major  antitrust 
litigation,  my  opinion  is  that  these  cases  should  be  tried  in  the  Fed- 
eral court  system  from  the  start  for  two  reasons :  First,  the  proven 
independence  of  article  3,  Federal  judge  is  necessary  to  withstand 
the  tremendous  economic  and  political  pressures  generated  by  these 
cases,  and  second,  the  Federal  court  system  is  more  capable  of  speedy, 
just,  and  economical  disposition  of  these  cases  than  either  a  specially 
created  trade  court  or  an  administrative  forum  similar  to  the  FTC 
provided  that  sufficient  judgeships  are  authorized  to  bear  the  greatly 
expanded  caseload  currently  imposed  by  Congress  on  the  Federal 
court  system. 

Senator  Laxalt.  Judge,  how  about  a  mix  of  the  two?  Do  you  em- 
ploy masters  presently  in  these  cases? 

Judge  Becker.  I  have  never  employed  a  master  in  an  antitrust 
case  except  to  supervise  discovery  in  multidistrict  litigation.  I  want 
to  address  myself  to  this,  because  the  suggestion  that  we  have  a  spe- 
cial trade  court  and  the  FTC  handle  these  cases  is  based  upon  the 
myth  that  the  Federal  court  system  cannot  handle  the  big  cases.  I 
want  to  cite  some  examples  to  show  that  this  is  untrue. 

I  am  the  chairman  of  the  Drafting  Committee  of  the  Manual  for 
Complex  Litigation  of  the  Federal  Judicial  Center.  We  have  heard 
much  about  the  protracted  cases.  In  fact,  the  original  handbook  to 
handle  them  was  entitled:  "Handbook  for  the  Pretrial  and  Trial  of 
Protracted  Cases." 

We  don't  admit  that  there  are  any  protracted  cases.  In  the  manual, 
we  say,  "there  are  no  inherently  protracted  cases.  There  are  only 
cases  that  are  protracted  by  inefficient  procedures  and  management." 
I  want  to  cite  some  examples  to  show  how  this  works,  and  I  will 
include  the  IBM  litigation  which  was  discussed  by  Senator  Metzen- 
baum. 


34 

The  greatest  mass  of  complex  civil  antitrust  litigation  in  the  his- 
tory of  this  Nation  was  that  which  followed  the  criminal  convic- 
tions of  the  electrical  equipment  manufacturers  in  some  of  their 
executive  officers  in  Philadelphia.  Immediately  following  this  convic- 
tion, there  was  an  avalanche  of  civil  litigation,  begun  in  1961. 

The  Chief  Justice  of  the  United  States  appointed  a  committee  of 
nine  judges,  an  ad  hoc  committee,  called  the  Committee  on  Multiple 
Litigation.  They  attempted  to  manage  this  litigation.  I  was  one  of 
the  members  of  that  committee. 

Let  me  show  you  what  the  result  was  in  the  employment  of  effi- 
cient management  procedures  and  techniques.  I  am  going  to  read  a 
short  quote  from  Chief  Justice  Warren's  report  to  the  American  Law 
Institute  on  May  16,  1967 : 

And  now  I  turn  to  some  highly  dramatic  developments  in  ad- 
ministration in  the  Federal  courts. 

When  I  addressed  the  American  Law  Institute  in  1962.  I 
called  your  attention  to  the  appearance  the  year  before  of  un- 
precedented multidistrict  litigation  arising  out  of  the  antitrust 
suits  in  the  electrical  equipment  industry. 

Beginning  in  1961,  there  were  filed  in  35  district  courts  25.623 
separate  civil  antitrust  claims  for  relief  and  1,912  civil  actions 
in  many  of  which  multiple  plaintiffs  joined  their  separate  claims 
in  a  single  action  and  in  many  of  which  there  were  multiple 
counts  each  based  on  a  separate  claim.  Each  claim  for  relief 
was  a  potentially  protracted  case.  As  I  reported,  this  unprece- 
dented multidistrict  litigation  was  imposed  upon  the  ever-in- 
creasing burden  of  the  ordinary  civil  and  criminal  dockets. 

Our  alarm  was  understandably  great  and  makes  equally  under- 
standable the  measure  of  my  satisfaction  in  being  able  to  report 
to  the  institute  at  this  meeting  that  every  single  one  of  these 
cases  has  been  terminated.  Not  a  single  one  remains  pending. 
Whatever  backlog  problems  the  Federal  courts  may  have,  they 
do  not  include  any  of  these  cases. 

Now  this  is  history:  stimulating  and  useful.  This  remarkable 
result  was  achieved  by  the  foresight  and  organizing  ability  of  a 
committee  of  the  Judicial  Conference  of  the  United  States  with 
Chief  Judge  Alfred  P.  Murrah  of  the  Tenth  Circuit  as  its  chair- 
man and  Judge  Edwin  A.  Robson  of  the  Northern  District  of 
Illinois  and  Chief  Judge  William  II.  Pecker  of  the  Western 
District  of  Missouri  as  successive  chairmen  of  its  principal  sub- 
committee. 

These  judges,  without  a  chart  and  without  the  power  to  change 
the  rules  of  civil  procedure  created  for  less-demanding  tasks, 
secured  the  full  cooperation  of  all  the  district  judges  to  whom 
these  cases  were  assigned.  They  were  assisted  by  a  small,  tempo- 
rary staff  provided  by  the  Administrative  Office  on  an  emergency 
basis  and  now  have  succeeded  in  terminating  these  1.912  anti- 
trust cases  in  a  period  of  6  years  and  2  months,  which  would 
not  be  regarded  as  an  unusual  length  of  time  for  the  processing 
of  a  single  complex  antitrust  case. 

I  won't  read  the  rest  of  his  quotation,  but  this  is  living  proof  that 
the  courts  can  handle  antitrust  litigation  of  a  major  character  and 
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can  do  it  expeditiously  and  inexpensively.  The  argument  is  made 
that  the  courts  couldn't  handle  a  complex  antitrust  case  like  the 
IBM  case.  I  want  to  disprove  that. 

The  Government  instituted  its  suits  against  IBM  in  the  Southern 
District  of  New  York.  Following  the  institution  of  that,  the  civil 
antitrust  suits  were  filed  against  IBM,  following  and  tracking  the 
charges  made  by  the  Government  in  New  York.  These  suits  were 
filed  in  January  1969,  and  were  immediately  transferred  when  the 
motion  was  made  before  the  Judicial  Panel  on  Multidistrict  Litiga- 
tion to  the  District  of  Minnesota  where  the  pretrial  proceedings  were 
conducted  by  the  late  Judge  Philip  Neville,  a  remarkably  fine  jurist 
and  able  and  energetic  judge. 

The  TBM  cases  were  prepared  for  trial  serially.  The  common  is- 
sues which  were  involved  in  the  Greyhound  Computer  case  were  the 
subject  of  discovery  first.  The  Greyhound  Computer  cases  were  trans- 
ferred to  the  District  of  Arizona  where  they  were  tried  and  the  trial 
completed  in  July  1972. 

The  famous  Telex  case  was  prepared  for  trial  by  Judge  Neville 
and  was  transferred  to  the  Northern  District  of  Oklahoma,  where 
Judge  Sherman  Christiansen  of  Utah,  one  of  the  ablest  judges  in 
the  system,  undertook  to  try  that  case. 

The  trial  was  completed  in  the  Telex  case  in  July  1972.  The  Telex 
case  had  been  pending  only  2  years  when  the  trial  was  completed. 
It  did  have  the  benefit  of  the  prior  discovery  which  took  place  in 
1969  before  it  was  filed.  That  case  went  to  the  Tenth  Circuit.  The 
Tenth  Circuit  decided  the  case.  Certiorari  was  applied  for  the  Su- 
preme Court  of  the  United  States,  and  while  it  was  pending  on  an 
application  for  certiorari,  the  case  was  settled.  To  say  that  the  courts 
eari't  try  these  cases  when  they  use  efficient  procedures  and  have  able 
judges  is  just  like  saying  that  you  can't  have  a  perfect  game  pitched 
in  the  world  series  or  a  man  can't  go  to  the  moon  and  back.  Historv 
has  disproven  this. 

In  the  other  questions  which  were  submitted  to  me.  it  was  asked  : 
Should  there  be  a  special  panel  of  antitrust  judges,  and  how  should 
it  be  administered  ? 

I  have  long  advocated  the  formation  of  a  cadre  of  experienced 
antitrust  judges — complex  case  judges — both  regular  and  senior 
judges  so  they  can  be  deployed  in  the  Nation  whenever  and  wherever 
their  services  are  needed.  I  recommend  that  very  strongly  to  the  sub- 
committee. 

The  third  question  asked  was:  Are  there  changes  that  should  be 
made  in  rules  of  civil  procedure  or  evidence  to  more  effectively  deal 
with  major  antitrust  actions? 

I  think  there  are  things  that  can  be  done  to  improve  the  ability  of 
the  courts  and  of  the  Government  and  private  lawyers  to  handle 
these  cases.  One  of  them  is  to  settle  a  question  now  mooted  and  dis- 
puted on  the  availability  of  the  fluid  recovery  in  class  actions  gen- 
erally. 

Now  you  have  done  this  in  the  parens  patriae  actions  in  title  3  of 
the  Omnibus  Antitrust  Improvements  Act  of  1976.  I'm  not  advo- 
cating that  the  fluid  recovery  theory  be  approved  or  disapproved. 
That's  a  matter  of  policy  for  the  Congress,  but  it  would  be  well  if 
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the  question  were  settled  by  statute  in  regard  to  all  other  types  of 
private  antitrust  actions. 

Rule  611  of  the  Federal  Rules  of  Evidence,  adopted  by  Congress 
contrary  to  the  recommendation  of  the  Supreme  Court  of  the  United 
States  and  the  Advisory  Committee,  is  a  hindrance  to  these  cases.  It 
provides  that  the  scope  of  cross-examination  must  be  limited  to  di- 
rect examination  which  prevents  the  courts  from  getting  all  the 
testimony  of  a  witness  at  one  time  that  is  admissible  in  the  case  and 
requires  him  to  be  excused  and  called  back  several  times  under  cer- 
tain circumstances. 

Finally,  I  want  to  recommend  that  the  courts  be  given  some  relief 
from  the  nearly  intolerable  caseloads  that  we  have  here  today. 

First,  the  relief  can  be  given  by  providing  the  judges  which  are 
recommended  by  the  Judicial  Conference  of  the  United  States,  which 
a  Senate  committee  I  understand,  has  approved  recently.  But  this 
will  not  relieve  the  judges  of  other  jurisdictional  duties  which  have 
been  imposed  recently.  Attached  to  my  statement  is  a  list  of  nearly 
30  acts  passed  recently  which  increase  the  caseload  of  the  judges  and 
take  their  time.  Many  of  these  could  be  handled  by  administrative 
agencies. 

It  seems  the  fashion  now  when  one  discovers  a  social  or  economic 
evil  which  has  existed  for  125  years,  that  you  pass  an  act  vesting  the 
Federal  courts  with  the  jurisdiction  and  duty  and  power  to  rectify 
the  situation  before  next  Wednesday.  Every  time  we  turn  around, 
we  have  a  new  kind  of  lawsuit  we  must  handle  in  the  Federal  courts. 
I  know  the  courts  are  flattered  by  the  confidence  shown  in  the  courts 
by  the  Congress  in  giving  them  the  task  of  rectifying  these  injus- 
tices, but  there  is  one  unexpandable  resource  in  the  judicial  system. 
That  is  the  judge's  hour.  There  are  just  so  many  days  in  a  year  and 
so  many  hours  in  a  day. 

You  cannot  expand  that  resource  except  by  adding  new  judges. 

Some  of  these  duties  that  the  district  courts  haAre  to  handle  now 
could  be  imposed  upon  magistrates.  The  courts  have  the  demon- 
strated ability  to  handle  the  so-called  big  case.  As  it  is  stated  in  the 
manual,  and  as  I  said  earlier,  there  are  no  inherently  protracted 
cases;  there  are  only  cases  that  are  protracted  by  inefficient  manage- 
ment and  procedures. 

Senator  Kexnedy.  That  was  very  helpful  testimony,  Judge. 

I  suppose  there  is  no  question  that  certainly  this  panel  could 
handle  any  of  kind  of  cases  that  has  been  brought  forward.  Part  of 
the  problem  is  that  other  judges  are  perhaps  not  prepared  to  utilize 
all  the  kinds  of  skills  and  talents  that  you  on  this  panel  obviously 
have.  Inherently,  these  cases  by  their  nature  require  such  a  period 
of  time  that  either  the  average  or  the  slower  judges  have  difficulty 
in  carrying  forward  the  kinds  of  time  schedules  that  you  have  out- 
lined here.  I  think  no  one  would  question  that  this  panel  could  handle 
any  of  those  issues. 

For  the  great  number  of  judges  who  will  be  handling  them, 
whether  this  suggestion  has  any  merit  is  another  matter.  I  think  you 
have  spoken  to  that  issue.  That  is  an  obvious  concern. 

Judge  Becker.  I  regularly  serve  on  the  faculty  at  seminars  and 
workshops  of  the  Federal  judicial  Center,  most  of  which  are  di- 
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rected  by  Judge  Campbell,  and  Judge  Walter  Hoffman,  director  of 
the  Federal  Judicial  Center.  We  have  an  educational  program  in 
which  we  undertake  to  secure  in  new  judges  the  expertise  to  handle 

these  cases. 

Judge  Neville  of  the  District  of  Minnesota,  who  handled  the  pre- 
trial processing  of  the  IBM  case,  was  a  relatively  new  judge.  He 
undertook  to  handle  the  case  according  to  the  Manual  for  Complex 
Litigation.  He  followed  the  manual  throughout,  and  he  reached  a 
speedy  result  and  an  inexpensive  result. 

The  key  to  the  whole  thing  is  the  attitude  of  the  trial  judge.  If 
you  can  get  the  trial  judge  to  take  judicial  control  of  the  case,  then 
he  has  a  plan  which  initiates  and  schedules  the  pretrial  proceedings 
in  four  steps,  outlined  by  the  manual.  Then  he  can  set  the  target  date 
for  the  completion  of  the  pretrial  proceedings,  and  the  case  is  ready 
for  trial  by  jury  or  by  a  court. 

Here  is  what  we  tell  him  in  the  manual,  and  it  is  in  my  prepared 
statement:  We  tell  him  to  take  judicial  control  of  the  case  by  issuing 
an  order  staying  all  discovery,  calling  a  pretrial  conference,  com- 
manding the'  lawyers  to  present  a  plan  for  the  completion  of  the 
pretrial  preparation  at  that  first  conference,  and  require  that  all  re- 
quests for  discovery  be  submitted  to  him  and  ruled  by  him.  The  pro- 
posed interrogatories  must  be  submitted  to  him  and  objections  are 
permitted.  The  proposed  schedules  for  deposition  of  witnesses  on 
oral  interrogatories  are  presented  to  him,  and  are  approved  or  dis- 
approved as  he  sees  fit  within  reason.  The  document  production  re- 
quests are  presented  to  him.  That  is  the  way  he  takes  control  of  the 
case. 

All  the  argument  you  will  hear  about  rampant  abuse  of  discovery 
cannot  occur  in  a  case  where  the  judge  is  taking  this  attitude  and 
this  action,  unless  he  is  a  party  to  it. 

We  have  had  great  success  in  this.  We  had  success  in  the  IBM 
case  and  the  electrical  equipment  cases  and  many  others.  Here  is 
what  we  tell  the  judge  to  try  to  instill  this  in  him :  We  say  that  the 
trial  judge  has  the  undoubted  power  and  an  inescapable  duty  to  con- 
trol the  processing  of  a  case  from  the  time  it  is  filed.  In  the  complex 
case,  the  judge  must  assume  an  active  role  in  managing  all  steps  of 
the  proceeding.  Fair  and  firm  judicial  control  must  be  exercised  over 
a  complex  case  from  the  time  of  its  filing  to  its  disposition.  Under 
the  adversary  system,  each  advocate  has  a  mission  and  a  commit- 
ment to  process  and  present  the  case  in  the  manner  most  favorable 
to  his  client,  consistent  with  ethics  and  good  faith. 

It  is  the  mission  and  commitment  of  the  judge  only  to  ensure  that 
justice  results  as  speedily  and  as  economically  as  possible  without 
regard  to  the  special  interests  of  any  party.  Opposing  advocates,  if 
left  to  themselves,  each  pursuing  that  course  which  is  most  favorable 
to  his  particular  client,  should  not  be  expected  to  conceive,  agree 
upon,  present,  and  execute  a  plan  which  will  expeditiously  and  eco- 
nomically and  justly  determine  a  complex  case.  Nor  is  it  likely  that 
the  judge  will  be  able  to  agree  at  all  times  throughout  the  litigation 
with  either  or  both  of  the  opposing  advocates  in  a  precise  manner 
of  processing  the  litigation  or  on  rulings  on  pretrial  questions. 

It  is  implicit  that  the  parties  and  their  advocates  expect  the  judge, 
fairly  and  efficiently,  to  perform  his  mission  and  commitment.  Fail- 
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lire  by  the  judge  to  do  so,  leads  to  disappointment,  confusion,  in- 
ordinate delay,  and  injustice.  With  the  teaching  by  example  and  by 
the  lecture  system.  I  would  say  that  over  half  of  the  judges  are  able 
to  produce  a  speedy  and  inexpensive  and  just  result,  in  antitrust 
cases  of  the  type  that  Judge  Neville  produced  in  the  IBM  civil 
antitrust  cases.  If  you  are  to  authorize  the  formation  of  a  cadre  of 
judges  who  could  operate  nationally  without  being  enmeshed  in  the 
innercircuit  assignment  system.  I  think  that  those  people  could 
handle  the  complex  cases.  We  are  increasing  the  number  of  judges 
who  are  able  to  do  this  every  month. 

Senator  Kennedy.  Who  abuses  the  discovery  the  most?  Is  it  the 
plnintiflf.  or  the  defendant,  or  the  Government  ? 

Judge  Becker.  Let's  take  the  Government  case  first. 

Senator  Kennedy.  Just  generally. 

Judge  Becker.  Generally,  the  defendant  uses  the  discovery  the 
most  in  the  civil  cases.  The  Government  relies  greatly  on  its  inquisi- 
torial powers  in  the  grand  jury  to  make  discovery  of  its  cases.  But, 
generally  sneaking,  it  is  the  defendant  who  produces  the  greatest 
volume  of  discovery. 

Senator  Kennedy.  Thank  you. 

Judsre  Eenfrew? 
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STATEMENT  OE  HON.  CHARLES  B.  RENFREW.  TT.S.  DISTRICT  JUDGE, 
NORTHERN  DISTRICT  OF  CALIFORNIA 

Judjre  Renfrew.  Mr.  Chairman  and  Senator  Thurmond.  T  have 
trior!  to  deal  in  my  prepared  statement  with  the  questions  which  you 
directed  to  me.  I  am  going  to  go  immediately  to  the  question  of  sen- 
tencing. Before  I  do.  T  would  like  to  make  two  disclaimers: 

One.  I  can't  purport  to  speak  for  any  member  of  the  judiciary 
other  than  myself. 

Second.  I  am  somewhat  embarrassed  following  Judges  Campbell 
and  Becker,  who  collectively  represent  over  50  years  of  experience 
on  the  judiciary,  and  T  have  just  over  5.  But  because  T  am  in  the 
Northern  District  of  California,  which  has  a  substantial  number  of 
antitrust  cases,  and  because  I  have  had  an  opportunity  during  the 
51/2  years  I  have  been  on  the  bench,  to  try  approximately  ten  such 
cases.  T  have  some  familiarity  with  antitrust  cases  from  the  perspec- 
tive of  the  jurist. 

Going  to  the  whole  question  of  sentencing,  it  seems  to  me  that  the 
primary  purpose  to  be  served  by  the  antitrust  sentence  is  that  of 
deterrence.  On  a  threshold  basis,  we  have  to  realize  that  the  punish- 
ment is  but  one  of  four  interrelated  factors  that  a  criminal  takes 
into  account,  assuming  a  rational  calculus  is  being  followed  by  the 
criminal,  which  may  not  be  the  case. 

First  of  all.  there  is  the  likelihood  of  detection.  Secondly,  there  is 
the  likelihood  of  prosecution.  Thirdly,  there  is  the  likelihood  of  con- 
viction. Then  you  get  to  the  nature  and  extent  of  the  punishment. 
The  first  two.  of  course,  deal  with  the  resources  available  to  those 
people  prosecuting  the  possible  violation  of  the  antitrust  laws.  T  urge 
tremendous  support  and  publicity  in  both  of  those  areas.  With  re- 
spect to  the  deterrence,  we  have  talked  a  great  deal  about  it  and  the 
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impact  it  has  upon  the  criminal  defendant.  I  am  not  really  sure 
that  we  have  enough  data  before  us  to  really  make  an  informed  judg- 
ment in  these  areas.  For  example,  I  am  not  persuaded  that  a  prison 
sentence  is  really  a  more  effective  deterrent  than  a  substantial  fine 
and  mandatory  community  service. 

Even  if  we  did  have  such  data,  I  don't  know  whether  the  prison 
sentence  would  have  to  be  the  minimum  18  months  suggested  by  the 
present  head  of  the  Antitrust  Division  or  30  days.  1  do  know,  for 
example,  that  Solzhenitsyn  in  Gulag  2  takes  the  view  that  with  re- 
spect to  deterrence,  anything  over  1  year  is  counterproductive. 

I  believe  that  he  is  a  man  who  speaks  with  great  expertise  and 
background  in  the  area  of  imprisonment.  I  don't  know  of  any  reli- 
able data  which  shows  that  the  length  of  the  sentence,  as  compared 
with  the  speed  and  certainty  with  which  it  is  imposed,  has  greater 
deterrence.  I  am  very  concerned  about  our  collective  ignorance  in 
these  areas,  and  I  would  hope  that  we  will  be  able  in  the  future  to 
use  some  of  the  expertise  and  background  of  social  scientists  to  aid 
us  in  our  sentencing  responsibilities. 

I  have  written  an  article  on  this  subject,  "Deterrence  with  Respect 
to  Sentencing  Antitrust  Violations,''  which  will  be  published  in  the 
March  issue  of  the  Yale  Law  Journal.  I  am  pleased  to  note  that  it 
is  severely  criticized  by  an  eminent  criminologist  from  Harvard,  a 
Yale  social  scientist  has  taken  me  to  task,  Mr.  Baker  has  criticized 
the  article;  and  so  have  eminent  defense  counsel.  So  I  feel  that  there 
must  be  something  to  it  since  it  has  been  attacked  on  all  side.  [Laugh- 
ter.] 

From  my  perspective,  the  only  other  basis  for  imprisonment  would 
be  the  question  of  punishment.  We  do  recognize  that  one  of  the 
functions  to  be  served  by  a  criminal  sentence  is  punishment.  But  I 
think  that  the  punishment  must  bear  some  direct  relationship  to  the 
seriousness  of  the  offense.  I  know  that  the  people  in  the  Antitrust 
Division  have  devoted  a  great  deal  of  thought,  and  they  are  very 
knowledgable  in  this  area.  But  I  am  not  so  sure  that  what  they  pro- 
pose really  advances  the  concept  of  just  punishment  as  deserved 
punishment. 

The  Department's  memorandum  sets  forth  many  detailed  factors 
which  they  urge  would  require  the  imposition  of  an  additional  1  to  3 
months.  I  also  appreciate  their  concern  with  the  question  of  uni- 
formity. There  is  no  question  that  the  perceived  disparity  in  sentenc- 
ing has  caused  public  concern  and  is  the  subject  of  much  literature 
and  talk  in  various  segments  of  our  society.  Yet  my  concern  is  that  a 
uniformity  which  results  from  a  dogged  adherence  to  arbitrary 
equations  ultimately  promises  less  justice  than  the  disparity  which 
we  endure  today. 

I  favor  the  development  of  relevant  criteria  to  assist  the  sentenc- 
ing judge,  but  I  question  that  these  criteria  should  mandate  an  addi- 
tional 1  to  3  months,  as  the  Department  suggests.  I  don't  think  the 
process  of  sentencing  is  that  automatic.  Indeed,  I  think  it  is  good  to 
sit  back  and  remember  that  sentence  comes  from  the  Latin  verb 
s<  titire,  to  feel.  I  think  that's  a  very  apt  verb,  because  I  think  in 
fashioning  a  criminal  sentence,  as  in  no  other  judicial  task,  a  judge 
must  draw  upon  his  own  values,  his  insight,  his  intuition,  respond  to 
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the  dimensions  of  the  situation  before  him  and  the  character  of  the 
individual  before  him.  and  strive  to  achieve  what  he  only  can  feel 
will  be  a  just  and  fair  disposition. 

When  I' first  started  to  sentence,  a  little  over  5  years  ago,  I  was 
fairly  certain  that  after  I  had  done  it  for  some  period  of  time.  I 
wouldn't  be  so  troubled  or  introspective  after  I  sentenced  a  criminal 
defendant.  That  hasn't  happened. 

Now  I  have  changed  my  belief.  I  have  come  to  the  position  that 
if  a  judge  isn't  continually  aware  and  frequently  plagued  by  the 
gravity  and  enormity  of  that  responsibility,  he  shouldn't  be  on  the 
trial  bench.  I  do  not  know  whether  the  sentences  that  I  impose  are 
appropriate.  I  do  know  that  they  are  imposed  only  after  careful  con- 
sideration of  all  of  the  values  they  are  designed  to  serve  and  the 
availability  of  alternatives  suitable  to  the  individual  and  to  society. 
In  addition,  I  do  something  that  is  somewhat  unusual.  I  auto- 
matically review  my  own  criminal  sentences  100  days  after  they  are 
imposed.  Under  rule  35  of  the  Federal  Rules  of  Criminal  Proce- 
dure, a  motion  to  modify  may  be  made  Avithin  100  davs.  I  assume 
responsibility  on  my  own  and  review  them,  just  to  ensure  that  what 
I  did  was  rational,  that  it  wasn't  done  in  haste,  that  I  have  gotten 
as  much  input  as  I  can.  I  contact  the  institutions  where  people  have 
been  sent,  in  cases  in  which  incarceration  is  imposed,  to  see  how  they 
are  doing.  While  I  have  modified  (comparatively  few  sentences,  I 
have  written  man}7,  many  letters  to  the  Parole  Commissioner  urging 
action  and  attitude  for  the  particular  defendant  based  upon  what  I 
have  found  from  the  activities  he  has  taken  in  the  institution,  that 
he  be  considered  for  the  earliest  possible  parole. 

I  think  we  have  to  bear  in  mind  when  Ave  talk  about  incarceration 
that  this  is  a  highlv  intrusive  and  a  highly  coercive  governmental  re- 
spouse  which  should  be  used  as  a  last  resort  and  not  as  a  routine  dis- 
position of  criminal  cases.  Insofar  as  I  am  concerned,  so  long  as  the 
decision  remains  in  my  hands  and  our  knoAvledge  about  effective  sen- 
tencing is  so  limited.  I  simply  will  not  assume  that  a  defendant  who 
is  a  convicted  price  fixer  automatically  deserves  a  minimum  18-month 
sentence. 

This  doesn't  mean  that  I  believe  that  corporate  price  fixers  are 
less  culpable  than  other  white  or  blue  collar  criminals,  or  that  anti- 
trust activities  are  less  criminal  than  other  prohibited  conduct.  But 
it  does  stem  from  my  very  firm  conviction  that  property  crimes  are 
generally  less  destructive  of  our  society  than  are  violent  crimes.  In 
all  cases — white,  blue  collar,  or  whatever — the  best  sentencing  deci- 
sion is  one  that  entails  the  least  restrictive  sanction  without  depre- 
cating the  seriousness  of  the  offense  or  endangering  the  public. 

Although  I  hadn't  thought  of  the  suggestion  which  Judge  Camp- 
bell made.  I  don't  disagree  with  the  reclassification  of  the  Sherman 
Act  violation  as  felonies.  I  think  that  the  change  in  1974  was  a  sig- 
nificant step,  practically  and  symbolically,  toward  educating  the 
community  at  large,  and  businessmen  in  particular,  of  Congress's  at- 
titude of  the  seriousness  of  such  offenses.  But  despite  their  serious- 
ness. I  think  one  should  be  very  careful  in  making  a  blanket  compari- 
son bet.Aveen  these  crimes  and  other  felonies. 

Senator  Laxalt.  On  the  matter  of  sentencing,  Judge  Campbell 
indicated  that  we  should  think  of  reducing  it  from  a  misdemeanor 
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level.  In  your  experience,  is  there  any  difference  in  the  social  stigma 
of  a  conviction  for  a  misdemeanor  in  this  type  of  case  as  opposed  to 
a  felony? 

Judge  Renfrew.  I  can't  speak  of  the  social  stigma.  I  can  speak  of 
certain  civil  disabilities  which  many  states  provide,  precluding  one 
from  being  able  to  vote,  hold  certain  public  offices,  and  the  like.  So 
that  stigma  certainly  is  relevant.  I  am  not  aware  of  whether  the 
public  generally  views  one  who  has  been  found  guilty  of  a  misde- 
meanor or  a  felony  to  be  a  lesser  or  greater  wrongdoer. 

But  my  concern  is  that  violent  crime  really  disrupts  and  distorts 
the  essential  social  intercourse  necessary  for  the  well-being  and  fab- 
ric of  our  society.  While  this  type  of  criminal  activity  may  have 
tremendous  economic  impact  and  may  instill  an  apprehension  in  the. 
public  as  does  the  violent  criminal  act,  I  believe  that  the  psychologi- 
cal impact  of  violent  crime  is  clearly  more  pernicious. 

For  this  reason,  it  is  not  my  automatic  practice  to  sentence  a  first 
offender  involved  in  a  commercial  crime  to  a  prison  term.  Now  that 
doesn't  mean  that  I  wouldn't  sentence  someone  who  violated  the  anti- 
trust laws,  even  a  first  offender,  according  to  the  guidelines  suggest- 
ed, at  least  as  to  the  duration  of  the  sentence,  if  the  conduct  was  so 
destructive  of  the  competitive  system  and  so  injurious  to  the  public 
and  the  attitude  of  the  defendant  was  so  arrogant. 

Many  antitrust  defendants  have  abused  their  position.  It  was  a 
position  available  to  only  the  most  advantaged  of  our  society.  I  find 
that  reprehensible.  But  if  we  say  the  only  way  we  can  deter  anti- 
competitive activity  is  by  incarceration,  then  I  think  we  have  failed. 

I  know  that  my  views  are  not  popular.  I  have  been  subjected  to 
substantial  criticism  for  vocalizing  them  and  acting  upon  them.  I 
feel  we  really  haven't  fully  explored  the  possibilities  of  alternate 
service  as  a  condition  of  probation  to  an  alternative  of  serving  time 
in  prison.  I  think  it  is  clear  to  many  of  us  that  society  is  the  bene- 
ficiary when  a  doctor,  convicted  of  tax  or  some  other  fraud,  is  re- 
quired to  spend  his  time  in  a  ghetto  or  low-income  area  as  a  condi- 
tion of  probation,  so  that  we  may  have  the  benefit  of  his  professional 
skills  and  expertise.  If  you  grant  this  premise,  then  I  don't  know 
why  it  is  irrational  and  why  we  shouldn't  make  efforts  to  consider 
how  other  individuals  who  appear  before  the  courts  might  be  used  in 
more  socially  productive  ways  rather  than  waste  their  talents  and 
abilities  in  prison  cells. 

I  am  not  insensitive  or  unaware  of  the  class  disparity  which  some 
feel  this  approach  suggests.  But  community  service  isn't  an  alterna- 
tive that  is  limited  to  professional  or  executive  workers.  I  have  sen- 
tenced machinists  and  tool  and  die  makers  as  a  condition  of  proba- 
tion, in  one  case,  to  work  with  native  Americans  in  New  Mexico  to 
teach  them  the  tools  of  the  trade,  and  in  the  other  case,  in  a  ghetto 
in  the  San  Francisco  Bay  area.  Clearly,  the  use  of  their  skills  and 
expertise  was  going  to  be  of  benefit  to  the  public. 

I  think  we  are  getting  to  a  point  where  we  realize  that  we  are  a 
society  of  very  limited  resources,  and  we  must  use  those  resources  to 
the  maximum  advantage.  I  think  the  potential  advantage  of  the  use 
of  alternate  service  really  bears  very  serious  thought. 

I'm  sure  the  Antitrust  Division  has  contemplated  and  thought  of 
these  possibilities  as  have  many  of  the  critics  of  what  I  put  before 
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you.  I  wish  I  had  their  certainty  and  clarity.  But  since  I'm  not  per- 
suaded that  they  are  right,  I  think  I  will  continue  to  sentence  until 
my  insights  are  proven  wrong,  and  there  is  some  empirical  data  to 
show  that  along  the  basis  that  I've  outlined  here  this  morning. 

Senator  Kennedy.  Judge  Campbell  spoke  a  little  on  the  sentenc- 
ing issue.  Judge  Becker,  would  you  like  to  make  a  brief  comment  on 
that  issue? 

Judge  Becker.  First.  I  want  to  say  that  in  disparity  of  sentenc- 
ing, the  judges  are  at  their  worst  in  the  Federal  system.  "We  have, 
by  statutory  authorization,  sentencing  institutes  which  are  held 
about  every'2  to  4  years.  The  judges  are  brought  together  and  actual 
case  facts  are  submitted  to  them.  They  are  asked  to  study  and  dis- 
cuss it,  and  then  write  down  what  the  sentence  would  be  they  would 
give  in  this  case. 

The  results  are  ridiculous.  They  run  from  probation  to  life  im- 
prisonment. 

This  is  the  most  difficult  thing  to  deal  with,  because  each  judge  is 
an  independent  unit  and  has  to  live  with  his  own  conscience  and  to 
feel,  as  Judge  Renfrew  said,  that  he  is  doing  right  in  the  particular 
case.  But  I  look  at  it  a  little  differently.  I  think  the  courts  must  not 
only  be  just,  but  they  must  appear  to  be  just  in  order  to  maintain 
the  respect  of  the  public.  I  think  a  judge  who  gives  a  2-year  sentence 
to  a  hungry  person  who  endorses  a  Government  check  for  $35  he  un- 
lawfully came  into  possession  of  would  have  a  hard  time  living 
with  his  conscience  to  sentence  a  willful  violator  of  the  antitrust 
laws  who  cost  the  public  millions  of  dollars  and  not  take  into  account 
the  disparity  between  the  sentence  he  gives  the  antitrust  violator  and 
the  other  man. 

T  agree  with  Judge  Campbell  that  the,  length  of  the  sentence  for  a 
willful  violator  is  not  important.  It  is  much  like  sentencing  in  income 
tax  evasion  cases.  The  deterrent  effect  is  the  desired  effect,  and  the 
length  of  the  sentence  does  not  add  much  to  the  deterrence.  We 
couldn't  collect  the  taxes  in  our  self-assessment  honor  system  of  in- 
come tax  payments  if  we  didn't  have  a  feeling  in  the  minds  of 
everyone  who  makes  out  his  income  tax  return  that  if  he  makes  out 
a  fraudulent  return,  he  is  likely  to  be  punished.  In  those  cases,  for 
first  offenders  and  willful  violators,  the  sentences  are  typically  A^ery 
short.  But  in  most  cases,  they  are  very  certain  and  they  do  have  a 
deterrent  effect.  The  criminologists  point  out  that  in  income  tax 
evasion  cases,  you  have  practically  no  recidivists. 

One  experience  with  the  Federal  court  and  one  short  term  in 
prison  is  enough.  This  man  doesn't  come  again.  The  deterrent  effect 
also  is  reflected  in  the  fact  that  we,  in  the  United  States,  of  all  the 
countries  in  the  world,  are  the  only  ones  who  can  collect  income 
taxes  on  an  honor  system  and  keep  the  Government  running.  I  think 
that  the  prospect  of  a  sentence  for  income  tax  fraud  is  a  deterrent. 
I  think  the  criminologists  agree  upon  that. 

I  think  this  type  of  white  collar  crime  is  very  similar  to  it.  and  I 
think  it  would  have  a  real  deterrent  effect  if  Judge  Campbell's  sug- 
gestion for  short  sentences  were  followed. 

Judge  Campbell.  I  was  not  so  much  concerned  with  the  philos- 
ophy of  sentencing  when  I  recommended  that  this  crime  be  reduced 
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to  a  misdemeanor  and  punishment  necessarily  would  have  to  be  re- 
duced to  one  year.  What  I  was  referring  to  is  that  by  the  process  I 
suggested  of  the  elimination  of  the  grand  jury,  that  we  would  be 
able  to  expedite  these.  I  think  it  is  much  more  important,  as  a  mat- 
ter of  deterrence,  not  what  the  sentence  is  but  that  it  be  speedily 
imposed.  Every  antitrust  prosecution  in  the  country  today  experi- 
ences at  least  18  months'  delay  in  a  grand  jury  proceeding  that  is 
merely  repetitive  of  what  the  Department  of  Justice  has  already 
done  in  making  its  investgaton.  In  order  to  eliminate  that  now, 
without  a  constitutional  amendment.  I  suggested  a  return  to  a  limit 
of  1  year  so  that  you  can  return  the  felony  to  a  misdemeanor. 

I  did  not  mean  to  relate  it  to  the  philosophy  of  sentencing.  I  do, 
however,  share  the  opinion  that  some  deterrence  is  necessary,  even  in 
white  collar  crime,  in  certain  cases.  But  you  will  never  have  uni- 
formity of  sentencing  anywhere  in  any  just  system  of  administration 
of  justice,  because  you  cannot  find  uniformity  of  defendant.  One 
corporate  officers  perhaps  should  go  to  jail  for  8  years;  another 
should  have  probation.  It  depends  entirely  upon  violation  in  the 
particular  case.  I  don't  think  that  the  length  of  time  necessarily  is  as 
much  of  a  deterrence  as  swift,  sure  punishment  of  some  kind. 

Senator  Kennedy.  Judge  Campbell,  on  another  issue  you  men- 
tioned earlier  about  the  difficult  ethical  questions  involving  conflicts 
of  interest  between  the  class  representatives  and  the  class  and  the 
plaintiffs'  lawyers  themselves  in  these  various  cases.  You  expressed 
concern  about  that  particular  issue.  Can't  the  courts  themselves  exer- 
cise more  of  a  leadership  role  in  controlling  these  issues? 

Judge  Campbell.  I  think  as  a  general  matter  the  courts  should 
exercise  more  control  over  the  attorneys  who  bring  them.  However, 
the  courts  have  been  loathe  to  do  that,  because  these  causes  are  usual- 
ly those  that  are  tied  up  in  some  popular  movement  that,  the  public 
seems  in  favor  of,  and  the  attorney  himself  is  interested  only  in  a 
fee  but  is  soliciting  this  cause  for  the  publicity  that  it  generates. 

There  is  always  the  hesitancy  on  the  part  of  the  court  to  discipline 
an  attorney  of  that  kind.  First,  it  is  rather  difficult  to  prove  and,  sec- 
ond, to  discipline  him  that  way  would  be  regarded  as  an  attitude  on 
the  part  of  the  courts  to  try  to  keep  some  particular  class  or  par- 
ticular group  from  its  day  in  court  and  having  justice  in  its  cause. 
In  other  words,  the  parties  who  are  being  victimized  by  the  un- 
scrupulous attorney  are  being  further  victimized,  or  think* they  will 
be,  by  his  punishment. 

If  he  had  to  pay  the  costs,  if  he  can't  really  come  up  with  any- 
thing and  is  only  out  on  a  fishing  expedition,  and  he  knows  he  can't 
raise  from  his  clients  the  costs  that  he  is  going  to  have  to  pay  if  he 
is  unable  to  prove  his  case,  the  English  system  has  proven  that  that 
is  a  very  effective  deterrent  and  you  don't  have  to  take  up  the  prob- 
lem of  disciplining  attorneys,  which  is  always  difficult  and  very 
burdensome. 

Senator  Kennedy.  Is  there  some  way  in  which  we  could  make 
grand  jury  materials,  including  documents  produced  by  defendants, 
available  to  potential  civil  litigants,  particularly  where  the  investi- 
gation has  resulted  in  a  plea  of  nolo  contendere?  Wouldn't  it  be  in 
the  public  interest  to  do  so? 

92-523—77 4 
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Judge  Campbell.  Yes.  Judge  Becker  would  like  to  answer  that 
also. 

Judge  Becker.  That  is  the  common  practice.  Senator  Kennedy. 

In  the  electrical  equipment  antitrust  cases,  the  first  national  order 
entered  by  the  judges  handling  those  cases  was  to  make  the  grand 
jury  documents  available  to  the  plaintiffs  in  the  case.  There  were 
over  one  million  documents  in  the  first  disclosure  from  the  grand 
jury  records. 

In  the  course  of  the  pretrial  of  those  cases,  we  made  the  grand 
jury  transcript  available  to  the  judges  who  presided  over  the  deposi- 
tions and  who  would  follow  the  testimony  of  the  witness.  If  the  wit- 
ness would  show  an  inability  to  remember  or  testify  contrary  to  his 
grand  jury  testimony,  that  was  considered  a  particularized  need,  and 
a  transcript  was  turned  over  to  the  examining  attorney.  We  had  one 
witness  who  was  testifying.  After  he  gave  his  name,  they  asked  him 
a  question  relating  to  the  case  and  he  said :  I  don't  know.  Several 
other  questions  were  asked,  and  he  said:  I  don't  know;  I  don't  recall. 
Finally,  the  attorney  examining  him  said:  Have  you  had  some  seri- 
ous illness  or  accident  that  has  affected  your  memory  in  this  case? 
He  said :  I  don't  remember.  At  that  point,  the  judge  made  the  grand 
jury  transcript  of  his  testimony  available  for  use  in  his  examination. 

So  the  cases  from  the  Supreme  Court  authorize  this  on  a  show- 
ing of  particularized  need.  It  is  the  common  practice  now  to  make 
the  grand  jury  documents  available. 

Judge  Campbell.  Mr.  Chairman,  if  you  were  to  consider  the 
amendments  that  I  proposed  with  reference  to  elimination  of  the 
grand  jury  and  the  Department  of  Justice  assuming  the  responsi- 
bility, there  is  no  reason  by  the  same  statute  you  couldn't  authorize 
that.  Just  as  it  is  being  done  now  by  the  courts  with  grand  jury 
proceedings,  the  Department  could  certainly  distribute  that. 

Senator  Kennedy.  One  of  the  issues  that  I  understand  has  come 
up  recently  is  sealing  of  the  record  in  private  antitrust  cases,  which 
precludes  the  Government  from  becoming  involved.  Is  that  a  trend 
that  you've  noticed  and  is  it  a  healthy  one? 

Judge  Campbell.  I  have  noticed  the  trend,  and  I  don't  particu- 
larly think  it's  healthy.  Judge  Becker  may  have  some  observations 
different  from  mine  on  that. 

Judge  Becker.  I  agree  with  Judge  Campbell.  1  don't  think  it's 
legal.  There  is  a  Ninth  Circuit  Court  case  which  holds  that  the  rec- 
ord in  a  suit  is  a  public  record,  and  that  it  is  unlawful  to  seal  it  so 
that  other  people  can't  secure  the  benefit  of  inspecting  it  for  infor- 
mation. 

Judge  Renfrew.  In  our  circuit,  there  doesn't  appear  to  be  much  of 
a  problem.  That  may  well  be  because  we  have  had  the  decision  in 
the  Ninth  Circuit  case  which  required  them  to  disclose  the  matters 
under  seal. 

Senator  Kennedy.  Thank  you. 

Senator  Thurmond? 

Senator  Thurmond.  I  want  to  express  my  appreciation  to  you  gen- 
tlemen for  being  here  today  and  your  fine  presentations.  I'm  sure  it 
is  going  to  be  very  helpful.  I  would  like  to  inquire  about  how  long 
you  feel,  assuming  you  have  efficient  court  management  and  a  com- 
petent judge,  it  would  take  to  try  an  average  antitrust  case. 
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Judge  Campbell.  If  by  average,  Senator,  you  mean  the  mid-run 
case  and  not  the  IBM  case— or  something  of  that  sort— I  don't  see 
why  it  should  take  any  longer  to  try  that  than  any  other  case  at  all 
on  my  docket. 

I  was  told  when  I  started  the  State  Wholesale  Grocers  vs.  A.  &  P. 
case  some  years  ago,  by  counsel  to  both  sides,  that  it  would  take  at 
least  6  months  of  court  time.  Using  the  enlightened  procedures 
which  Judge  Becker  and  his  committee  have  developed  for  protract- 
ed cases,  it  took  exactly  i/2  day  of  court  time  when  we  finally  got  it 
to  trial.  It  took  me  6  months  to  get  it  to  trial,  but  by  control  of  the 
discovery  procedures  myself  and  keeping  the  lawyers  working  and 
taking  depositions  in  the  hearing  room  next  to  my  courtroom,  I  was 
able  to  continue  the  trial  of  other  cases  while  this  was  going  on,  with 
6  months'  preparation. 

I  then  took  it  under  advisement,  It  was  an  equity  case  for  an  in- 
junction. I  took  it  under  advisement  on  the  depositions  and  the  hur- 
ried discovery  that  took  6  months  of  constant  work  by  the  lawyers, 
those  6  months  that  would  have  been  spent  in  court  weren't  spent  at 
all.  In  the  meantime  I  was  trying  other  cases.  I  then  had  to  take  all 
of  this  home  for  Saturday  and  Sunday  and  nighttime  reading  and 
disposed  of  the  case  without  interfering  with  the  trial  calendar. 

I  am  very  glad  you  asked  that  question,  because  it  brings  up  a 
point  that  I'd  like  to  clarify  which  the  chairman  asked  a  little 
earlier.  That  is,  whether  or  not  there  is  a  need  for  judges  specially 
trained  to  handle  antitrust  cases. 

I  think  that  the  fact  is  that  certain  people,  and  I'm  not  saying 
who  or  how  many,  just  shouldn't  be  judges.  But  they're  there. 

Senator  Kennedy.  They  say  the  same  thing  about  politicians. 

Judge  Campbell.  I've  been  in  that  field  before  and  was  success- 
fully eliminated,  as  the  Senator  might  recall,  by  having  been  kicked 
upstairs.  But  I  think  it  gets  back  to  how  long  it  takes,  Senator.  That 
depends  on  the  ability  of  the  trial  judge  to  take  control  of  his  anti- 
trust case  from  the  time  it  is  filed  until  the  time  it  is  disposed  of. 

Senator  Thurmond. and  not  let  the  lawyers  control  it. 

Judge  Campbell.  Nov;  too  many  lawyers  in  too  many  courts — and 
I'm  sorry  to  say  in  certain  parts  of  the  country  only — does  this  situa- 
tion exist  where  the  lawj'ers  control  the  court  and  not  the  judges. 
Where  you  have  the  judges  controlling  their  courts,  as  they  should, 
and  following  the  procedures  that  the  Judicial  Conference  has  out- 
lined for  the  trial  of  protracted  cases,  you  don't  have  any  delays : 
civil  or  criminal.  But  where  you  have  grand  juries  wasting  18  months 
duplicating  work  that  the  attorney  general's  Antitrust  Division  has 
already  done  and  then  you  blame  that  on  the  courts,  I  think  that  is 
unfair. 

Senator  Thurmond.  Well,  that's  a  good  answer.  Do  you  have 
any  comment,  Judge  Renfrew  ? 

Judge  Renfrew.  I  think  the  entire  answer  is  judicial  control  at 
the  outset  of  the  case 

I  haven't  been  as  fortunate  as  Judge  Campbell  to  try  an  antitrust 
case  in  half  a  day,  but  I  would  say  that  2  weeks  is  my  experience, 
although  some  of  them  run  longer.  But  I  would  say  that  2  weeks  in 
a  run-of-the-mill  case  is  not  an  unreasonable  time  where  the  case  has 
been  subject  to  judicial  control  at  the  outlet. 
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Senator  Thurmond.  Isn't  it  a  fact  that  swift  apprehension  and 
sure  punishment  is  one  of  the  best  solutions  to  a  crime?  Don't  those 
same  principles  more  or  less  apply  in  civil  cases  also? 

Judge  Campbell.  Certainly.  The  only  trouble  is  that  with  the 
Speedy  Trial  Act  we  don't  have  any  time  to  try  civil  cases.  We  are 
trying  just  the  criminal  cases. 

Judge  Becker.  The  civil  antitrust  case  is  regarded  in  one  aspect 
as  an  enforcement  proceeding.  It's  a  privately  maintained  proceed- 
ing with  treble  damages  and  attorney  fees  and  costs  to  the  victor  as 
an  enforcement  device.  I  think  it  should  be  considered  that  way. 
With  regard  to  the  question  of  how  long  it  takes  to  try  the  case,  it 
should  be  looked  at  this  way:  Pretrial  is  a  misnomer.  Pretrial  is  part 
of  the  trial.  The  decisive  evidence  may  be  produced  in  the  pretrial. 
Ninety  percent  of  the  civil  cases  in  the  Federal  system,  on  the  aver- 
age, are  terminated  without  trial  because  of  some  occurrence  during 
the  pretrial  proceedings.  The  thing  that  should  be  looked  at  is  the 
lapse  of  time  from  the  date  the  suit  is  filed  to  the  date  it  was  ended, 
not  the  time  spent  before  the  jury  or  the  judge  in  the  factfinding  in 
the  courtroom.  The  decisive  processes  probably  have  occurred  before 
the  case  is  called  for  trial.  That's  why  we  say  the  judge  should  take 
control  of  the  case  immediately  and  continue  to  control  it  until  it  is 
terminated  in  some  fashion. 

Senator  Kennedy.  Thank  you  very  much.  We'll  be  following  up 
on  some  of  these  recommendations.  I  think  they've  been  very  con- 
structive and  helpful,  and  we'll  be  staying  in  close  contact  with  you. 
I  want  to  thank  you  very  much  for  the  thought  you  gave  the  testi- 
mony and  your  helpful  responses.  I  hope  as  we  meet  our  responsi- 
bilities in  the  creation  of  new  judges,  we  can  get  judges  as  fine  as  the 
three  of  you  for  the  rest  of  the  country  also. 

Judge  Campbell.  Thank  you. 

[Judge  Renfrew  submitted  the  following  in  clarification  of  portion  of  his 
testimony:] 

I  have  one  concern,  however,  in  that  I  feel  I  did  not  fairly  explain  my 
position.  I  did  not  intend  to  say,  nor  do  I  believe,  that  alternative  sentencing 
is  appropriate  for  all  criminal  antitrust  violators.  Indeed,  in  the  case  in 
which  I  imposed  it,  it  was  not  yet  a  felony  and  the  Government  did  not 
oppose  the  entry  of  the  nono  contendere  pleas — circumstances  which  are  not 
likely  to  be  repeated.  Indeed,  I  feel  that  it  is  most  likely  in  all  but  the 
exceptional  case  that  some  incarceration  is  required.  Where  I  take  excep- 
tion with  the  Antitrust  Division  is  that  alternative  sentences  may  never 
be  considered  and  that  there  be  mandatory  minimum  of  18  months  for  all 
criminal  violations  of  the  antitrust  laws.  I  do  not  dispute  the  desirability 
and  applicability  of  mandatory  minimums  in  certain  areas,  such  as  re- 
peated crimes  of  violence  or  the  use  of  a  loaded  weapon,  but  I  do  not  believe 
that  mandatory  minimums  are  appropriate  for  first  offenders  in  property 
crimes. 

[The  prepared  statements  of  Judges  Campbell,  Becker,  and  Ren- 
frew follow :] 

Prepared  Statement  of  Hon.  William  J.  Campbell 

Mr.  Chairman,  I  appreciate  your  kind  invitation  to  appear  today  to  testify 
regarding  the  trial  of  major  antitrust  litigation  in  the  U.S.  district  courts.  The 
Federal  courts  are,  and  indeed  have  been,  experiencing  problems  in  processing 
these  major  antitrust  cases  for  some  time.  Cases  involving  complex  issues,  vir- 
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tually  endless  discovery,  and  the  examination  of  thousands— and  even  millions 
— of  documents  result  frequently  in  interminable  delay  and  sap  the  resources  of 
the  courts  to  the  detriment  of  other  cases  on  the  docket.  I  would  like  to  com- 
mend you,  Mr.  Chairman,  and  the  members  of  your  subcommittee  for  your  will- 
ingness to  undertake  the  demanding  task  of  seeking  to  improve  the  judicial 
handling  of  these  major  antitrust  cases  and  the  dedication  you  obviously  are 
bringing  to  this  effort.  I  can  promise  you  that  it  will  not  be  easy. 

Let  me  say  first  of  all  that  my  remarks  are  my  own  and  are  not  necessarily 
those  of  the  Judicial  Conference  of  the  United  States  or,  Federal  judges  gener- 
ally. The  problems  generated  by  complex  antitrust  litigation  are  so  diverse  and 
numerous  as  to  permit  honest,  sincere  differences  of  opinion  on  procedural 
matters.  We  in  the  judiciary  do  agree,  however,  that  the  remedy  for  current 
ills  does  not  lie  in  the  creation  of  specialized  courts.  Cases  and  controversies 
arising  under  the  antitrust  laws,  both  civil  and  criminal,  belong  in  courts  of 
general  jurisdiction.  Only  in  these  courts  can  testimony  be  given,  evidence 
weighed  and  the  law  applied  the  tradition  of  American  law.  The  trend  of  judi- 
cial administration  in  our  nation  is  strongly  tilted  toward  unified  trial  courts, 
staffed  with  judges  of  diverse  experience  and  sound  judgment.  Controversies  are 
best  settled  by  judges  expert  in  resolving  controversies,  rather  than  by  judges 
who  have  training  primarily  in  a  limited  area  of  the  law.  For  this  and  other 
reasons  the  Judicial  Conference  of  the  United  States  has  consistently  recom- 
mended against  the  creation  of  specialized  courts. 

In  the  6  years  I  have  served  as  a  Federal  trial  judge  I  have  observed  closely 
the  administration  of  the  antitrust  laws  in  the  district  courts  and  have  seen 
the  problems  encountered  by  trial  judges  and  the  efforts  of  committees  of  judges 
and  lawyers  to  bring  order,  control,  and  expedition  to  the  handling  and  dispo- 
sition of  complex  antitrust  litigation.  Indeed,  I  have  frequently  been  a  party 
to  these  efforts.  I  can  say  truthfully  that,  for  the  most  part,  these  efforts  have 
achieved  a  significant  measure  of  success.  Certainly  this  was  true  with  respect 
to  the  judicial  processing  of  the  electrical  equipment  antitrust  cases  which 
blossomed  in  the  sixties.  Today,  largely  because  of  the  progress  made,  only  a 
relatively  few  antitrust  cases  are  so  unwieldy  as  to  present  grim  prospects  for 
the  trial  judge,  but  their  impact  on  the  courts  greatly  outweighs  their  numbers. 

In  1951,  more  than  25  years  ago,  Chief  Judge  E.  Barrett  Prettyman  of  the 
District  of  Columbia  Circuit  sounded  the  alarm  when  he  stated  in  his  report 
to  the  Judicial  Conference  on  Procedures  in  Antitrust  and  Other  Protracted 
Cases  that  "Cases  of  this  sort,  especially  in  the  antitrust  and  patent  fields, 
while  not  numerous,  are  of  sufficient  frequency  to  create  an  acute  major  prob- 
lem in  the  current  administration  of  justice."  Judge  Prettyman's  report  was  a 
landmark.  He  not  only  focused  attention  on  the  problem  in  a  descriptive  way, 
but  set  down  the  principles  to  be  followed  by  Federal  judges  in  bringing  order 
out  of  chaos.  His  report  was  followed  in  1955  by  the  appointment  by  the  Chief 
Justice  of  a  special  panel  of  judges  to  study  in  more  detail  the  procedures  to  be 
followed  by  judges  in  these  cases.  This  special  panel,  in  the  discharge  of  its 
responsibilities,  ultimately  conducted  three  seminars  on  procedures  in  protracted 
cases,  attended  by  upwards  of  100  trial  judges,  and  finally  in  1960  issued  a 
"Handbook  of  Recommended  Procedures  for  the  Trial  of  Protracted  Cases." 

I  mention  these  developments  to  emphasize  that  the  problems  we  have  today 
are  not  new  and  to  call  to  the  attention  of  the  subcommittee  the  wealth  of 
literature  and  background  available  for  study  and  thoughtful  consideration. 

Within  2  years  after  the  publication  of  the  panel's  Handbook,  the  judiciary 
was  faced  with  over  1.900  suits  against  the  electrical  equipment  manufacturers 
involving  more  than  25,000  separate  claims.  The  suits  were  filed  in  more  than 
33  jurisdictions  across  the  Nation,  thus  adding  a  new  dimension  to  the  prob- 
lem, "multidistrict  litigation."  These  electrical  equipment  suits  were  promptly 
brought  under  the  control  of  a  group  of  judges  constituting  the  "Coordinating 
Committee  for  Multidistrict  Litigation."  Using  the  principles  of  the  Prettyman 
committee  report,  the  procedures  set  out  in  the  Handbook,  and  devising  new 
procedures,  the  Coordinating  Committee  succeeded  in  bringing  these  cases  to  a 
conclusion  within  a  span  of  3  or  4  years.  It  was  an  achievement  unparalleled  in 
the  annals  of  the  Federal  courts. 

Thereafter  a  group  of  judges  participating  in  this  effort  undertook  to  rewrite 
the  Handbook,  based  on  their  accumulated  wealth  of  experience  which  is  today 
called  the  Manual  for  Complex  and  Multidistrict  Litigation.  Judge  William  H. 
Becker,  who  is  here  today,  was  a  major  participant,  along  with  Judge  Edwin  A. 


48 

Robson  of  my  court  and  the  late  Chief  Judge  Alfred  P.  Murrah.  So  successful 
was  this  program  that  it  led  to  the  passage  of  the  Act  creating  the  "Judicial 
Panel  on  Multidistrict  Litigation."   (See,  28  U.S.O.  1407.) 

Education  of  judges  in  the  use  of  techniques  to  control,  expedite  and  mini- 
mize expense  in  these  types  of  cases— a  continuing  part  of  the  work  of  the 
Federal  Judicial  Center — has  in  my  judgment  been  the  most  effective  means  of 
aiding  the  judiciary  in  the  trial  of  major  antitrust  cases.  Yet  a  great  many  prob- 
lems remain  to  be  solved  that  cannot  be  solved  by  education  alone.  I  would  like 
to  mention  a  few. 

1.)  Extended  and  protracted  grand  jury  proceedings  in  criminal  antitrust 
cases  frequently  lasting  a  year  or  more. 

2.)  Allegations  requiring  proof  of  conspiracies  lasting  for  many  years.  Anti- 
trust cases  frequently  become  protracted  because  of  the  insistence  of  the  gov- 
ernment that  evidence  be  developed  tending  to  show  a  conspiracy  having  its 
origin  25  to  50  years  prior  to  the  filing  of  the  suit. 

3.)  Multiple  count  indictments.  It  is  my  experience  that  cases  would  be  sim- 
plified if  the  Department  of  Justice  would  limit  the  number  of  counts  in  an 
indictment  to  those  few  which  can  be  easily  proved. 

4.)  Proliferation  of  discovery-  Discovery  in  civil  cases  must  be  managed  and 
carefully  controlled. 

5.)  Duplication  and  proliferation  of  expert  testimony. 

In  the  discussion  of  the  foregoing  problems  with  your  subcommittee  today, 
your  capable  counsel  has  suggested  that  Judge  Becker  address  those  concerned 
with  the  management  of  antitrust  litigation  in  the  courts,  that  Judge  Renfrew 
devote  his  presentation  largely  to  the  matter  of  sentencing  in  criminal  antitrust 
cases,  and  that  I  devote  my  efforts  to  a  discussion  of  the  grand  jury  problems 
presented  and  also  to  express  my  opinion  on  the  ability  of  the  attorneys  who 
have  appeared  before  me  over  the  last  36  years  representing  the  Government  as 
compared  with  those  representing  the  defense  in  antitrust  cases.  I  fully  approve 
of  and  concur  in  the  suggestions  made  today  by  Judges  Becker  and  Renfrew 
and  herewith  present  my  views  on  the  subjects  assigned  to  me. 

As  to  the  function  of  the  grand  jury  in  antitrust  criminal  prosecutions,  my 
experience  has  led  me  to  the  conclusion  that  this  ancient  and  honorable  insti- 
tution has  long  outlived  its  usefulness  and  should  be  abolished.  I  have  long  ad- 
vocated the  abolition  of  the  grand  jury  as  a  means  of  improving,  economizing, 
and  expediting  the  Federal  administration  of  criminal  justice.  Several  years 
ago  I  corresponded  at  some  length  with  your  distinguished  chairman,  Senator 
Kennedy,  on  this  subject.  I  also  respectfully  direct  your  attention  to  my  pub- 
lished views  which  will  be  found  in  55  F.R.D.  229-253  and  in  volume  64,  no.  2. 
Journal  of  Criminal  Law  and  Criminology  (Northwestern  University  School  of 
Law)  at  pp.  174  to  182.  In  my  considered  judgment  the  grand  jury  as  it  is  now 
being  used  in  complex  antitrust,  criminal  cases  is  the  principal  cause  of  the 
delay,  expense,  confusion,  and  unfairness  about  which  so  much  public  complaint 
is  heard  today.  Although  the  grand  jury  still  performs  in  a  cumbersome  and 
dilatory  fashion  its  traditional  investigative  function,  it  has  completely  aban- 
doned its  more  important  necessary  and  historical  function  of  providing  a  pro- 
tective bulwark  to  the  citizenry  against  arbitrary  and  overzealous  prosecutors. 
Its  proceedings  continuing  to  be  ex  parte;  the  complexity  of  the  issues  in  anti- 
trust cases  continuing  to  cause  the  grand  jurors  always  to  follow  the  prose- 
cuor's  recommendations :  the  abuse  of  immunity  still  being  practiced  by  prose- 
cutors before  it,  and  the  continuing  failure  to  inform  witnesses  who  are 
themselves  "targeted"  for  prosecution,  as  well  as  the  corporation  in  whose  in- 
vestigation they  are  testifying,  all  add  up  to  a  complete  abuse  of  this  ancient 
protective  duty  of  the  grand  jury. 

Although,  as  the  chairman  well  knows,  I  still  adhere  to  my  recommendation 
that  the  Federal  Government  follow  the  lead  of  so  many  states  and  of  England 
and  abolish  the  grand  jury.  This  would  of  course  require  the  time  consuming 
process  of  Constitutional  amendment.  The  same  result  could  however  be  imme- 
diately achieved  in  antitnist  criminal  proceedings,  which  this  subcommittee  is 
considering,  by  statutory  amendment  reducing  all  antitrust  crimes  from  fel- 
onies to  misdemeanors  and  proceeding  in  each  case  hereafter  by  information 
rather  than  indictment  and  reducing  the  penalty  to  fines  and  imprisonment  of 
not  more  than  1  year  under  the  following  plan. 

I  favor  a  system  which  would  bring  theory  into  line  with  reality  by  placing 
the  responsibility  for  initiating  criminal  prosecutions  where  it  in  fact  already 
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exists — with  the  prosecuting  attorney.  Prosecutions  should  be  commenced  upon 
the  tiling  of  an  information  signed  by  the  prosecutor,  and  be  followed  by  a 
probable  cause  hearing  before  a  judicial  officer  who  would  determine  whether 
there  is  sufficient  evidence  to  allow  the  prosecution  to  continue  to  trial.  A  most 
salutary  result  of  such  a  process  would  be  the  removal  of  the  anonymity  which 
presently  enshrouds  the  exercise  of  prosecutorial  discretion  through  the  vehicle 
of  the  grand  jury. 

My  suggestion  would  encompass  the  transfer  to  the  prosecutor  all  powers 
which  currently  belong  to  the  grand  jury.  Thus,  for  example,  the  subpena  power 
would  be  lodged  with  the  prosecuting  officer.  The  Department  of  Justice  under 
the  Antitrust  Civil  Process  Act  already  possesses  subpena  powers.  Witnesses 
could  be  examined  under  oath  as  well  as  in  secret,  their  testimony  being  re- 
corded by  an  official  court  reporter.  Testimony  would  thus  be  preserved  for  use 
at  trial,  if  necessary.  Authority  to  extend  immunity  from  prosecution  in  ex- 
change for  testimony  would  also  be  given  the  prosecuting  attorney.  Indeed, 
Federal  prosecutors  already  enjoy  such  authority  under  the  Omnibus  Crime  Act. 

Upon  reaching  a  determination  that  a  prosecution  should  be  initiated,  the  pros- 
ecutor would  then  file  a  criminal  information  with  the  court  in  much  the  same 
fashion  as  indictments  are  now  presented.  A  hearing  to  determine  whether  there 
is  probable  cause  to  proceed  with  the  prosecution  would  then  be  scheduled.  The 
hearing  would  be  conducted  before  a  judicial  officer  such  as  a  magistrate.  I 
suggest  that  the  hearing  be  adversary  in  nature,  with  the  accused  given  the 
right  to  appear  with  counsel,  cross-examine  the  prosecution's  witnesses  and 
present  evidence  in  his  own  behalf. 

The  benefits  which  would  accrue  from  the  system  which  I  have  described 
seem  to  me  to  be  unlimited.  The  determination  of  whether  a  citizen  would  be 
required  to  answer  criminal  charges  brought  against  him  would  be  made  by  a 
member  of  the  judiciary.  The  sham  of  the  '•autonomous"  grand  jury  would  be 
discarded  in  favor  of  a  judgment  made  by  one  trained  and  skilled  in  the  law, 
and  more  importantly  not  subject  to  the  direction  and  control  of  the  prosecuting 
agency.  True  independence  would  be  restored,  thereby  revitalizing  the  concept 
that  a  citizen  should  be  protected  against  unfounded  accusation  of  crime,  what- 
ever its  source. 

Investigative  powers  so  necessary  to  orderly  enforcement  of  the  antitrust 
laws  would  not  be  curtailed.  They  would  simply  be  lodged  with  the  prosecuting 
authority,  wdiere  their  de  facto  exercise  has  already  come  to  reside.  Constitu- 
tional guarantees  would  not  be  diluted  in  the  slightest.  Judges  would  remain 
available  to  entertain  motions  seeking  to  prevent  any  overreaching  by  prose- 
cutors. The  civil  analogue  to  such  a  procedure  would  be  the  protective  order 
issued  in  the  context  of  discovery  disputes.  Also,  a  transcript  of  the  prose- 
cutor's investigative  proceedings  would  always  be  available  for  review  by  the 
judge. 

The  advantages  which  some  contend  flow  from  the  secret  nature  of  grand 
jury  proceedings  would  also  be  preserved  under  the  system  I  propose.  Although 
this  secrecy  has  been  the  subject  of  well-intended  criticism  in  recent  years,  no 
one  can  question  that  in  some  cases  it  has  its  benefits  during  the  investigatory 
phase  of  a  prosecution.  It  is  said  to  encourage  disclosure  by  witnesses  who  have 
information  concerning  the  commission  of  a  crime,  to  prevent  outside  influ- 
ences from  contaminating  the  investigation,  to  prevent  the  accused  from  fleeing 
prior  to  being  charged,  to  limit  subornation  of  perjury,  and  to  protect  the  inno- 
cent from  the  harm  that  might  be  visited  upon  them  by  disclosure  of  an  in- 
vestigation not  leading  to  a  formal  charge.  An  example  would  be  the  exposure 
to  class  action  suits  predicated  solely  upon  the  appearance  of  innocent  corpo- 
rate executives  as  witnesses  before  the  grand  jury. 

Perhaps  the  most  significant  byproduct  of  my  suggestion  will  be  the  focusing 
of  responsibility  and  concomitant  accountability  for  the  initiation  of  a  criminal 
prosecution  with  the  prosecuting  authority.  No  longer  will  the  prosecutor  be 
able  to  hide  anonymously  behind  the  shield  of  the  grand  jury.  His  decision  to 
prosecute  will  be  reviewable  by  a  trained  and  independent  legal  officer.  As  with 
the  conduct  of  our  other  institutions  of  Government,  public  scrutiny  will  follow 
his  actions.  In  my  considered  judgment,  such  a  scheme  cannot  help  but  have  a 
sobering  impact  upon  the  so-called  "overzealous"  prosecutor.  Furthermore,  our 
courts  would  be  relieved  of  many  cases  now  returned  by  grand  juries  at  the 
urging  of  such  prosecutors  despite  woefully  insufficient  evidence  to  convict. 
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Another  important  contribution  which  would  result  from  the  system  I  advo- 
cate would  be  a  substantial  increase  in  the  efficiency  and  economy  of  our  sys- 
tem of  antitrust  enforcement.  It  cannot  be  doubted  that  the  operation  of  grand 
juries  constitutes  a  very  expensive  and  time  consuming  process  in  complex 
antitrust  cases.  Antitrust  grand  juries  seem  always  to  be  held  for  the  full 
statutorily  permissible  18  months.  Nor  can  we  underestimate  the  unnecessary 
waste  in  the  energies  of  our  law  enforcement  and  prosecuting  personnel  gen- 
erated by  the  totally  repetitious  task  of  making  presentations  before  the  grand 
jury.  The  elimination  of  this  needless  squandering  of  resources  would  be  a  great 
boon  to  the  administration  of  justice. 

The  foregoing  procedure  would  in  my  opinion,  should  this  subcommittee  rec- 
ommend it  and  it  becomes  law,  do  more  to  expedite  the  prosecution  and  punish- 
ment of  price  fixers  and  restore  public  confidence  in  our  system  of  justice  than 
anything  else  this  subcommittee  could  do.  Furthermore  nothing  would  be  lost 
in  sanction  or  deterrence  since  the  1-year  imprisonment  it  provides  would  in 
practice  exceed  the  average  now  imposed  under  felony  charges  and  is  well  within 
the  present  suggested  sentences  less  parole  as  outlined  in  the  Department  of 
Justice  suggestions  filed  with  this  Committee.  (See  Guidelines  for  Sentencing, 
Department  of  Justice,  February  24,  1977.) 

As  to  the  ability  of  trial  attorneys  appearing  before  me  on  behalf  of  the 
Department  of  Justice  in  both  civil  and  criminal  antitrust  cases,  I  am  continu- 
ally impressed  that  the  Department  is  able  to  procure  such  excellent  service  at 
the  salaries  it  is  able  to  pay.  In  the  main,  however,  as  an  overall  observation 
it  is  my  considered  opinion  that  the  ability  of  these  fine  lawyers  is  slightly 
below  that  which  the  average  large  corporation  defendant  is  able  to  employ  on 
behalf  of  the  defense.  Indeed,  many  of  the  leading  defense  antitrust  lawyers 
whom  we  see  so  frequently  in  the  district  court  are  themselves  former  Govern- 
ment attorneys.  I  should  like  to  add  a  word  about  the  ability  and  dedicated 
service  rendered  by  the  many  chiefs  of  the  Antitrust  Division  who  have  served 
during  my  long  tenure  as  district  judge.  The  various  Presidents  who  appointed 
these  men  are  to  be  congratulated  about  their  excellent  choices.  Men  of  the 
calibre  of  Professor  Turner  of  Harvard  Law  School  and  others  of  like  stature 
have  brought  great  credit  to  the  Department  of  Justice  and  to  the  government 
of  the  United  States.  If  Congress  could  in  some  manner  provide  the  chief  of 
the  Antitrust  Division  in  the  future  with  funds  sufficient  to  employ  from  the 
private  sector  of  the  bar  a  special  assistant  from  time  to  time  in  important 
cases,  I  think  the  gap  between  the  practitioners  for  the  Government  and  those 
for  the  defense  could  be  effectively  bridged. 

In  civil  private  antitrust  litigation  (treble  damage  cases,  etc.)  there  is  fre- 
quently a  marked  difference  between  plaintiff  and  defendant  lawyers.  Indeed, 
from  my  vantage  point  of  observation  it  seems  in  the  interest  of  justice  to 
curtail,  if  possible,  the  bringing  of  groundless  suits  in  class  action  cases  where 
the  attorney  is  interested  only  in  his  own  fee.  There  are  too  many  of  this  type 
of  case  clogging  the  dockets  of  the  district  courts  today  presenting  innumerable 
problems  with  motions  and  other  discovery  process  to  promote  a  "fishing  expe- 
dition" on  a  right  of  action  both  nebulous  and  questionable.  Perhaps  in  the 
amendments  to  the  statutes  which  this  subcommittee  is  considering  it  should 
give  some  study  to  tbe  advisability  of  adopting  the  English  system  of  taxing  all 
costs,  including  attorneys  fees,  in  civil  cases  against  the  losing  party.  In  my 
opinion  this  could  be  a  deterrent  to  the  bringing  of  class  actions  with  no  sub- 
stantial evidence  to  back  up  the  claim  in  the  vain  hope  that  some  evidence 
might  be  discovered  in  a  protracted  and  expensive  (to  the  defendant)  discovery 
proceeding.  With  district  courts  today  so  occupied  with  the  trial  of  criminal 
cases  under  the  provisions  of  the  Speedy  Trial  Act,  they  have  very  little  time 
to  devote  to  any  civil  litigation,  least  of  all  unfounded  complaints  filed  for  the 
sole  purpose  of  picking  up  a  fee. 

On  the  matter  of  sentencing,  as  stated  above.  Judge  Renfrew  of  our  panel 
will  discuss  this  matter  in  detail  and  I  fully  concur  with  the  views  he  will 
express  in  his  own  statement.  However,  in  addition  thereto  I  would  like  to  file 
with  the  subcommittee  my  own  views  on  this  important  subject.  They  are  fully 
expressed  in  the  paper  prepared  by  H.  Blair  White,  Esq.,  an  outstanding  trial 
attorney  in  the  antitrust  field.  This  paper  is  attached  as  appendix  A.  I  hereby 
approve  of  and  fully  adopt  as  part  of  my  own  statement  to  this  honorable 
Committee  Mr.  White's  excellent  presentation. 
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Appendix  A 


SENTENCING  OF  CRIMINAL  ANTITRUST  OFFENDERS  — 
THE  NEED  FOR  THE  EXERCISE  OF  JUDICIAL  DISCRETION 
IN  THE  INTEREST  OF  INDIVIDUAL  JUSTICE 

By  H.  Blair  White 
Sidley  &  Austin 
Chicago,  Illinois* 


The  sentencing  of  an  individual  is  one  of  the  most 
important  stages  of  our  system  of  criminal  justice.   It  is 
the  point  at  which  that  system  is  applied  to  offenders  of 
the  laws  of  our  society  and  at  which  action  is  taken  to 
enforce  the  social  fabric  of  those  laws.   For  the  defendant, 
sentencing  is  a  very  personal  experience  in  which  his  cher- 
ished freedom  is  often  at  stake.   For  the  judge,  sentencing 
is  a  most  delicate,  difficult  and  often  distasteful  task  in 
which  virtually  unappealable  discretion  must  be  exercised. 
Although  countless  articles  and  books  have  been  written 
about  the  various  factors  motivating  criminal  sentences,  no 
rigid  rules  or  formulas  exist  to  guide  the  sentencing  judge 
or  upon  which  defendants  can  rely  accurately  to  determine 
the  sentences  likely  to  be  imposed  upon  them.   Each  case 
must  be  considered  in  view  of  its  own  particular  facts  and 
each  sentence  must  be  internally  justifiable  on  its  own 
merits . 


*   The  author  wishes  to  acknowledge  the  valuable  assistance 
which  he  was  given  in  preparing  this  paper  by  Charles  W. 
Douglas,  an  associate  of  the  same  firm. 
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This  system  of  sentencing,  of  course,  is  not 
without  its  shortcomings  and  has  not  been  immune  from  criti- 
cism.  Since  it  depends  upon  the  discretion  of  each  sentenc- 
ing judge,  variations  often  occur  in  sentences  imposed  by 
different  judges  for  the  same  offense  —  even  though  similar 
facts  and  individuals  may  be  involved.   These  sentencing 
disparities  have  led  numerous  commentators  to  advocate  a 
reallocation  of  sentencing  power  in  the  criminal  justice 
system  and  structural  reform  which  would  erode  the  arenas  of 
discretion  in  the  system.^- 

Our  criminal  justice  system  has  other  shortcomings 
which  have  also  recently  been  the  subject  of  extensive 
criticism.   To  a  degree  unprecedented  anywhere  else  in  the 
Western  World,  our  system  relies  upon  lengthy  imprisonment 
as  the  primary  form  of  punishment.   In  study  after  study, 
however,  the  evidence  now  indicates  that  prisons  are  not 
serving  the  purposes  for  which  they  were  designed,  and  in 
fact,  that  they  are  actually  detrimental  to  the  offenders 


1.   See,  e.g.,  Morris,  The  Future  of  Imprisonment  (1974); 
Wilson,  Thinking  About  Crime  (1974) ;  van  den  Haag,  Punishing 
Criminals  (1974);  von  Hirsch,  Doing  Justice  —  The  Choice  of 
Punishments,  the  Report  of  the  Committee  for  the  Study  of 
Incarceration  (1976);  Fogel,  We  Are  the  Living  Proof:   The 
Justice  Model  of  Corrections  (.1974)  ;  Task  Force  on  Criminal 
Sentencing,  Fair  and  Certain  Punishment  --  Report  of  the 
Twentieth  Century  Task  Force  on  Criminal  Sentencing  (1976)  . 
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2 
who  have  been  incarcerated.    America's  prisons  in  particu- 
lar have  cone  to  be  generally  regarded  as  "dehumanizing" ^ 
and  a  destructive  and  negative  experience  for  both  the 
keeper  and  the  kept.4 

This  criticism  of  imprisonment  as  a  means  of 
punishment  has  led  commentators  in  this  country  and  others 
to  suggest  alternative  types  of  sentences.   In  crimes  against 
the  property  of  individuals,  requiring  the  defendant  to  make 
restitution  to  the  victims  has  been  offered  as  a  more  rational 
alternative  to  imprisonment.    In  non- violent  crimes  committed 
by  individuals  not  deemed  to  be  dangerous,  rehabilitation  in 


2.  See,  e.g. ,  O'Leary,  Gottfredson  and  Gelman,  "Contemporary 
Sentencing  Proposals,"  10  Crim.  L.  Bull.  555  (1976);  Nagel, 
The  New  Red  Barn:   A  Critical  Look  at  the  Modern  American 
Prison  (1974);  Ohlin,  Prisoners  in  America  (1973);  National 
Advisory  Commission  on  Criminal  Justice  Standards  and  Goals, 
A  National  Strategy  to  Reduce  Crime  (1973) ;  Board  of  Direc- 
tors, National  Council  on  Crime  and  Delinquency,  "The  Non- 
dangerous  Offender  Should  Not  Be  Imprisoned,"  19  Crime  & 
Delinquency  449  (1973)  . 

3.  Menninger,  The  Crime  of  Punishment  (1969) . 

4.  Goldfarb  and  Singer,  After  Conviction  12  (1973);  Gilman, 
"Sentencing  and  Imprisonment  Consequences,"  11  Crim.  L. 
Bull.  318,  320  (1974);  Robison  and  Smith,  "The  Effectiveness 
of  Correctional  Programs,"  17  Crime  &  Delinquency  67  (1971). 

5.  See,  e.g.,  "Creative  Punishment:   A  Study  of  Effective 
Sentencing  Alternatives,"  14  Washburn  L.  J.  57,  64-65  (1975). 
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uninstitutionalized  settings  has  been  suggested.    Most 
interesting  —  and  most  controversial  —  have  been  the 
suggestions  of  sentences  requiring  alternative  forms  of 
service  to  the  community.   Recent  legislation  enacted  in 
England,  for  instance,  allows  a  court  to  order  the  per- 
formance of  various  types  of  community  service  rather  than 
imprisonment.   Typically  applied  to  property  offenders,  such 
sentences  have  been  satisfactorily  completed  by  a  substantial 
percentage  of  offenders  who  have  received  them  and  the 
legislative  scheme  is  generally  considered  to  be  viable. 

Similar  alternative  sentences  have  recently  been 
imposed  in  this  country  as  well.   The  Oakland-Piedmont 
Municipal  Court  in  California,  for  instance,  has  been  sen- 
tencing selected  offenders  convicted  of  non-violent  crimes 
to  serve  their  time  as  volunteers  of  community  organizations. 
So  far,  more  than  three  thousand  individuals  have  served 
over  three  hundred  different  health  and  welfare  agencies  and 

Q 

the  program  has  been  adopted  by  other  courts  as  well.    In 


6.  Simon,  "Needed:   A  New  Look  at  Punishments,"  62  A.B.A. 
Journal  1297,  1300  (1976). 

7.  Ibid. 

8.  Ibid. 
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Arizona,  a  stars  court  judge  sentenced  a  physician  convicted 
of  illegally  selling  drugs  to  serve  as  the  doctor  for  a 
snail  town,  and  another  doctor  was  sentenced  by  a  federal 
judge  to  serve  a  charitable  organization  for  six  months 

without  compensation. 

Alternative  sentences  in  the  form  of  community 
service  in  government  agencies,  schools,  hospitals  or  charity 
programs  have  been  suggested  for  public  officials  who  have 
been  convicted  of  committing  criminal  offenses  constituting 
violations  of  the  public  trust.   It  has  generally  been 
pointed  out  that  in  this  area  many  of  the  reasons  justifying 
imprisonment  are  typically  not  present,  and  society,  the 
real  victim  of  breaches  of  the  public  trust,  may  benefit 
little  from  the  incarceration  of  such  individuals  but  sub- 
stantially from  forms  of  community  service. 

The  use  of  alternatives  to  imprisonment  has 
recently  extended  into  cases  involving  violations  of  the 
federal  antitrust  laws.   In  a  case  involving  price  fixing  in 
the  paper  label  industry,11  eight  corporate  officers  who  had 


9.  Ibid. 

10.  Finckenauer,  "Theory  and  Practice  in  Sentencing  the 
Political  Criminal:   A  Comment,"  10  Crim.  L.  Bull.  737 
(1975)  . 

11.  United  States  v.  H.  S.  Crocker,  et  al .  ,  CR-74-1S2-C3R 
(N.D.  Cal. ) . 
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pleaded  nolo  contendere  to  the  charges  were  sentenced  in 
October  1974  by  Judge  Charles  B.  Renfrew  of  the  Northern 
District  of  California.   The  judge  imposed  suspended  prison 
sentences  of  three  to  six  months  and  fines  ranging  from 
$4,000  to  $15,000  on  each  of  the  eight  defendants.   In 
addition,  however,  the  judge  placed  the  defendants  on  a 
year ' s 'probation  conditioned  upon  each  making  twelve  speeches 

on  the  evils  of  price  fixing  to  business  and  civic  groups 

12 
during  the  next  year. 

The  latter  portion  of  the  sentence  imposed  by 
Judge  Renfrew  was  the  subject  of  a  great  deal  of  publicity, 
some  of  which  was  critical.   The  manner  in  which  it  was 
carried  out  by  the  defendants  made  it  a  continuing  problem 
which  even  forced  the  judge  to  express  some  concern.   Making 
the  speeches  held  the  defendants  up  to  continuing  public 
view  as  convicted  criminals  and  at  least  one  defendant 
attempted  to  lessen  this  impact  by  limiting  one  of  his 
speeches  to  a  group  of  less  than  six  persons  and  closing  it 
to  the  press.   As  a  result,  Judge  Renfrew  began  requiring 
the  defendants  (some  of  whom  were  on  unsupervised  probation) 
to  notify  designated  probation  officers  ten  days  in  advance 
of  any  speech.   In  addition,  the  judge  admonished  all 
defendants  that  future  speeches  had  to  be  open  to 


12.   "Sentencing  in  Price-Fixing  Cases:   'A  Very  Difficult 
And  Very  Lonely  Job,'"  689  Antitrust  &  Trade  Regulation 
Reporter  at  p.  AA-1  (November  19,  1974)  . 
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press  coverage  and  public  attendance.   Although  some  nay 
have  felt  that  he  was  changing  the  conditions  of  the  sen- 
tence, Judge  Renfrew  felt  that  he  was  only  making  explicit 
what  was  implicit  in  his  original  order  --  and  necessary  for 
it  to  work. 

A  somewhat  different  alternative  sentence  was 
imposed  by  Judge  Robert  C.  Eelloni  of  the  District  of  Oregon 

in  a  case  involving  the  rigging  of  bids  for  U.S.  Forest 

14 
Service  timber  sales.     In  July  1975,  following  the  convic- 
tion of  five  corporations  and  two  individuals  in  the  trial 
of  the  case,  the  judge  fined  each  of  the  executives  $5,000 
and  the  corporations  $2,500  to  $50,000  each.   In  addition, 
however,  he  ordered  the  individuals  confined  for  60  days  in 
a  community  treatment  center  so  that  they  could  help  rehabil- 
itate alcoholics  and  drug  addicts.   The  sentence  was  sharply 
criticized  by  the  defendants  who  indicated  they  would  appeal 
the  order  on  the  issue  of  whether  the  judge  has  the  power  to 
require  such  alternative  service  as  a  criminal  sentence. 


13.   See  Reoort  on  the  sentence  in  United  States  v.  H. 


Crocker,  et  al. ,  CR-74-182-C3R  (N.D.  Cal.),  published  in  706 
Antitrust  &  Trade  Regulation  Reporter  at  p.  AA-1  (March  25, 
1975)  . 

14.  United  States  v.  Champion  International  Corp.,  et  al . , 
Crim.  No.  74-183  (D.  Ore.). 

15.  See  Report  of  the  sentence  imposed  in  United  States  v. 
Champion  International  Corp.,  et  al . ,  Crim.  No.  74-183  (D. 
Ore.),  published  in  727  Antitrust  &  Trade  Regulation  Reporter 
at  p.  A-10  (August  19,  1975). 


58 


The  defendants,  however,  received  stays  of  their  sentences 
and  first  appealed  to  the  Ninth  Circuit  only  on  the  issue  of 
guilt.   This  appeal  was  argued  in  October  1976  but  has  not 
yet  been  decided. 

Yet  a  third  form  of  alternative  sentence  was 
imposed  by  Judge  Carl  A.  Muecke  of  the  District  of  Arizona 
in  a  case  involving  charges  of  price  fixing  in  the  milk 
industry.     After  accepting  pleas  of  nolo  contendere  from 
five  dairy  managers  and  four  corporations,  the  judge  held 
a  preliminary  sentencing  hearing  in  February  1975.   At  that 
hearing,  the  judge  indicated  to  each  of  the  defendants  the 
fines  and  terms  of  imprisonment  he  would  be  inclined  to 
impose  if  he  were  to  sentence  the  defendants  at  that  time. 
The  judge  deferred  final  sentencing  for  six  months,  however, 
and  indicated  to  the  defendants  that  he  would  consider 
service  and  contributions  to  charitable  institutions  as 
mitigating  factors  when  they  reappeared  before  him  for  final 
sentencing. 

Judge  Muecke ' s  approach  avoided  the  continuing 
supervisory  problem  faced  by  Judge  Renfrew.   Since  the  judge 
possessed  absolute  discretion  on  the  imposition  of  fines  or 
prison  sentences  when  the  defendants  returned  for  final 
sentencing,  each  of  the  defendants  --  both  corporate  and 
individual  --  performed  community  services  and  contributed 


16.   United  States  v.  Borden,  Inc. ,  et  al. ,  CR-74-319  PHX 
CAM  (D.  Ariz.). 
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money  or  dairy  products  which  were  far  more  than  necessary 
to  fulfill  the  time  and  dollar  amounts  of  the  sentences 
which  the  judge  had  indicated  he  would  be  inclined  to  impose. 
All  of  the  corporate  defendants  supplied  milk  and  equipment 
at  their  cost  and  agreed  not  to  take  the  contributions  as 
charitable  deductions.   The  individuals  made  their  monetary 
contributions  by  paying  the  companies  for  additional  milk 
and  equipment  which  was  also  supplied  to  the  charities  at 
the  companies'  cost. 

At  the  hearing  on  final  sentencing  in  September 
1975,  it  was  apparent  that  the  sentences  had  had  a  profound 
effect  not  only  on  the  defendants  but  on  the  community  as 
well.   The  defendants  had  seen  a  new  world  through  serving 
the  various  charities,  and  were  better  able  to  understand 
the  needs  of  their  community.   The  charities  they  served 
also  benefited  immensely  since  they  had  been  given  access  to 
talent  never  before  available  to  them.   The  defendants,  for 
instance,  were  able  to  make  tremendous  improvements  in  the 
efficiency  and  successful  operation  of  the  charities  for 
which  they  worked.   The  charities  filed  reports  with  the 
court  commending  the  work  done  by  the  defendants  and  the 
sentence  issued  by  the  judge.   Judge  Muecke ' s  satisfaction 
with  the  program  was  expressed  by  his  imposition  of  only 
susaenced  sentences  en  all  defendants. 


17.   See  Transcript  of  Proceedings-,  September  15,  1975, 
United  States  v.  Borden,  Inc.  ,  et  ah,  CR-74-319  PKX  CAM  (D. 
Ariz.);  "White-Collar  Justice,"  759  Antitrust  &  Trade  Regu- 
lation Reporter,  Part  II  at  ?.  10  (April  13,  1976). 
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Although  the  use  of  alternative  sentences  in  all 
areas  has  been  favorably  received  by  the  commentators  and 
judges,  it  has  been  strongly  opposed  by  prosecutors. 
Particularly  in  the  field  of  antitrust  enforcement,  the 
Department  of  Justice  has  become  an  increasingly  vocal 
opponent  of  such  alternative  sentences  and  an  advocate  of 
substantial  prison  terms  in  price  fixing  cases.   Until 
recently,  of  course,  violations  of  the  Sherman  Act  were 
misdemeanors  punishable  for  individuals  by  fines  of  up  to 
$50,000  and  imprisonment  for  up  to  one  year.   With  the 
enactment  of  the  Antitrust  Procedures  and  Penalties  Act  on 
December  21,  1974,  however,  the  Sherman  Act  became  a  felony 
statute  with  violations  punishable  for  individuals  by  up  to 

three  years  imprisonment  and  a  $100,000  fine  and  for  corpo- 

18 
rations  by  fines  up  to  $1,000,000. 

The  Antitrust  Division  of  the  Department  of  Justice 

had  long  supported  increased  criminal  penalties  for  violators 

19 

of  the  antitrust  laws.     The  Division  interpreted  the 

enactment  of  the  Sherman  Act  amendments  as  an  expression  of 
Congressional  and  Administration  dissatisfaction  with  the 


15  U.S.C.  §1. 


19.  See,  e.  g. ,  Speech  of  former  Attorney  General  William  B. 
Saxbe,  reported  in  683  Antitrust  &  Trade  Regulation  Reporter 
at  p.  A-5  (October  3,  1974). 
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levels  of  prison  sentences  being  imposed  for  antitrust 

20 

violations.     Shortly  after  the  enactment  of  the  amendments, 

the  Division  began  the  most  concerted  effort  in  our  nation's 
history  to  gain  substantial  jail  sentences  for  individuals 
convicted  of  or  pleading  nolo  contendere  to  charges  of  price 
fixing.  x   In  numerous  speeches  made  throughout  the  country, 
senior  Division  and  Department  officials  have  criticized  the 

sentences  or  fines  which  have  been  imposed  for  antitrust 

2-2 

violations.     The  new  Attorney  General  himself  has  recently 

joined  the  ranks  of  Department  officials  calling  for  increased 

1 3 

prison  sentences  for  persons  convicted  of  price  fixing. 

In  general,  the  Division's  position  is  that  only  substantial 
jail  sentences  will  deter  others  from  committing  similar 
offenses  and.  that  crimes  such  as  price  fixing  cannot  be 
controlled  until  people  are  confronted  with  the  probability 


20.  See  Statement  of  Assistant  Attorney  General  Donald  I. 
Baker,  reported  in  790  Antitrust  S  Trade  Regulation  Reporter 
at  p.  D-l  (November  23,  1976). 

21.  Ibid. 

22.  See  Speech  of  former  Attorney  General  William  B.  Saxbe, 
reported  in  633  Antitrust  S  Trade  Regulation  Reporter  at 

p.  A-5  (October  8,  1974);  Speech  of  Deputy  Assistant  Attorney 
General,  Antitrust  Division,  Joe  Sims,  reported  in  685 
Antitrust  &  Trade  Regulation  Reporter  at  pp.  A-10-11  (October  22, 
1974);  Statement  of  Assistant  Attorney  General  Donald  I. 
Baker,  reported  in  784  Antitrust  &  Trade  Regulation  Reporter 
at  pp.  A-5-7  (October  12,  1976);  Statement  of  Assistant 
Attorney  General  Donald  I.  Baker,  reported  in  790  Antitrust 
&  Trade  Regulation  Reporter  at  p.  D-l  (November  23,  1976); 
Speech  of  Deputy  Assistant  Attorney  General,  Antitrust 
Division,  Joe  Sims,  reoorted  in  1977  CCH  Tr.  Reg.  Rptr.  No. 
269  at  p.  4) . 

23.  See  Speech  of  Attorney  General  Griffin  Bell,  reported 
in  Wall  Street  Journal,  March  21,  1977  at  p.  3. 
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that  lengthy  incarceration  will  be  the  penalty  for  their 
activities.  4   Various  Department  officials  have  also  argued, 
however,  that  limited  sentences  for  antitrust  violations 
represent  a  form  of  "unequal  justice"  even  in  the  area  of 
"white  collar"  crime.   They  assert  that  although  the  courts 
are  apparently  now  reacting  to  criticism  in  other  "white 
collar"  areas  by  imposing  longer  sentences  for  crimes  such  as 

embezzlement  and  fraud,  antitrust  violators  are  rarely 

25 
sentenced  to  more  than  30  or  60  days  in  prison. 


The  Antitrust  Division' s  criticism  of  the  imposi- 
tion of  alternative  sentences  has  been  particularly  vehement. 
The  Division  successfully  argued  that  a  sentence  directing 
the  defendants  to  contribute  their  "fines"  to  charities  as  a 
form  of  social  reimbursement  was  improper  since  the  court's 

authority  to  order  such  a  sentence  was  not  contemplated  by 

1 6 

the  statute.     In  the  Arizona  dairy  case,  Judge  Muecke ' s 

approach  to  imposing  alternative  sentences  effectively 


24.  See  Government's  Sentencing  Memorandum,  United  States 
v.  Alton  Box  Board  Company,  et  al.,  No.  76  CR  199  (N.D. 
111.) . 

25.  See  Speech  of  former  Attorney  General  William  B.  Saxbe, 
reported  in  683  Antitrust  &  Trade  Regulation  Reporter  at 

p.  A-5  (October  8,  1974);  Speech  of  Deputy  Assistant  Attorney 
General,  Antitrust  Division,  Joe  Sims,  reported  in  1977  CCH 
Tr.  Reg.  Rptr.  No.  26  9  at  p.  4. 

26.  United  States  v.  Clovis  Retail  Liquor  Dealers  Assn. ,  1976 
Tr.  Cas.  «J  6 1 ,  0  3  5  (10th  Cir.  1976);  see  also  18  U.S.C. 

§3651;  "White  Collar  Justice,"  759  Antitrust  &  trade  Regula- 
tion Reporter,  Part  II  at  p.  10  (April  13,  1976) . 
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prevented  any  appeal  by  the  Division.   Since  he  deferred 
sentencing  in  order  to  take  the  defendants'  charity  work 
into  consideration  as  a  mitigating  factor,  he  was  able  to 
exercise  his  absolute  discretion  at  final  sentencing  to 
impose  no  fines  or  imprisonment.   Two  Antitrust  Division 
attorneys  strongly  objected  to  such  sentences  and  engaged  in 

a  tense  and  heated  argument  with  the  judge  which  was  widely 

5  7 

reported. * 


In  a  recent  case  involving  charges  of  price  fixing 

28 

in  the  folding  carton  industry,    Chief  Judge  James  3. 

Parsons  of  the  Northern  District  of  Illinois  indicated  that 
he  was  considering  some  alternatives  to  imprisonment  in 

sentences  to  be  imposed  on  the  individuals  pleading  nolo 

29 

contendere  in  that  case.     This  led  Assistant  Attorney 

General  Donald  I.  Baker  personally  to  appear  before  the' 
judge  to  criticize  sentences  imposed  in  previous  price 
fixing  cases  and  to  ask  the  court  to  permit  the  Antitrust 


27.  See  "White-Collar  Justice,"  759  Antitrust  &  Trade 
Regulation  Reporter,  Part  II  at  pp.  8-9  (April  13,  1976). 

28.  United  States  v.  Alton  Box  Board  Company,  et  al.,  No. 
76  CR  199  CN.D.  111. ) . 

29.  See  ReDort  of  proceedings  in  United  States  v.  Alton  Box 
Board  Company,  et  al.,  No.  76  CR  199  tN.D.  111.),  published 
in  734  Antitrust  &  Trade  Regulation  Reporter  at  pp.  A-5-7 
(October  12,  1976) . 
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Division  to  submit  sentencing  recommendations  for  the  in- 
dividuals involved.     During  the  course  of  that  appearance, 
Baker  argued  strongly  for  substantial  prison  sentences  to 
deter  others  from  ccmmitting  antitrust  violations.   The 
judge  eventually  allowed  the  Division  to  submit  its  recom- 
mendations and  entered  tentative  sentences  for  the  individuals 
ranging  up  to  60  days  imprisonment.     Judge  Parsons  recently 
reconsidered  these  sentences,  however,  and  ordered  various 

types  of  alternative  community  service  in  addition  to  re- 

32 

duced  prison  terms. 


The  Antitrust  Division  has  continued  its  opposi- 
tion to  limited  jail  sentences  for  price  fixers  and  has 
recently  published  a  memorandum  setting  forth  the  guidelines 
it  will  follow  in  making  sentencing  recommendations  in 
future  felony  cases  under  the  Sherman  Act.     These  guide- 
lines are  predicated  on  a  base  recommendation  of  an  eighteen 
month  prison  term  for  individuals.   A  number  of  factors  (the 
amount  of  commerce  involved,  the  position  of  the  individual, 
the  existence  and  degree  of  predatory  or  coercive  conduct, 


30.  Ibid. 

31.  See  Report  of  proceedings  in  United  States  v.  Alton  Box 
Board  Company,  et  al. ,  No.  76  CR  199  (N.D.  111.),  published 
in  787  Antitrust  &  Trade  Regulation  Reporter  at  p.  A-12 
(November  2,  197  6) . 

32.  See  Memorandum  and  Order  in  United  States  v.  Alton  Box 
Board  Company,  et  al.,  No.  76  CR  199  (N.D.  111.),  dated 
February  15,  1977. 

33.  See  "U.S.  Department  of  Justice  Guidelines:   Recommenda- 
tions for  Sentencing  in  Antitrust  Felony  Cases,"  1977  CCH 
Tr.  Reg.  Rptr.  No.  270,  Part  II  (March  1,  1977). 
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tne  duration  of  participation,  and  previous  conviction)  are 
to  be  considered  in  aggravation  only.   The  general  policy  of 
the  Division  will  be  an  upward  adjustment  in  its  recommenda- 
tion of  from  one  to  six  months  for  each  such  factor  present. 
The  Division  fully  expects  that  consideration  of  these 
aggravating  factors  will  result  in  recommendations  of  the 
maximum  three  year  sentence. 

Only  two  factors  (cooperation  with  the  government 
and  personal,  family  or  business  hardship)  are  to  be  consid- 
ered in  mitigation.   These  mitigating  factors  do  not  —  and 
were  not  intended  to  —  relate  to  the  seriousness  of  the 
crime  or  the  degree  to  which  society  wants  to  punish  that 
crime  or  deter  others  from  crimes  like  it.   The  Division's 
view  is  that  the  purposes  served  by  imprisoning  price  fixers 
are  primarily  related  to  deterrence  and  that  those  purposes 
bear  no  relationship  to  the  defendant's  individual  charac- 
teristics or  feelings  or  the  particular  facts  surrounding 
the  crime  committed.   Thus,  for  instance,  limited  participa- 
tion or  even  early  withdrawal  from  the  alleged  conspiracy 
will  not  result  in  a  lower  recommended  sentence. 

The  Antitrust  Division's  position  on  sentencing 
recommendations  --  coupled  with  its  opposition  to  alterna- 
tive sentences  --  is  an  attempt  to  impose,  in  an  inflexible 
fashion,  substantial  minimum  prison  sentences  in  price 
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fixing  cases.   Although  Division  officials  have  argued  that 
increased  prison  sentences  are  "essential"  in  this  area,  the 
wisdom,  purpose  and  effect  of  imposing  them  in  antitrust 
cases  is  open  to  serious  question.   Indeed,  the  Division's 
position  of  rigidly  demanding  minimum  eighteen  month  prison 
sentences  is  contrary  to  established  and  basic  principles  of 
sentencing  in  our  criminal  justice  system. 

In  the  first  place,  it  should  be  clear  that  the 
criticism  of  imprisonment  as  a  form  of  punishment  was  not 
started  by  antitrust  defendants.   Nor  were  alternative  forms 
of  sentences  created  solely  for  imposition  in  the  antitrust 
field.   Rather,  the  philosophies  and  evidence  developed  in 
other  areas  of  the  criminal  justice  system  are  now  simply 
being  tried  in  cases  of  antitrust  violations.   The  Antitrust 
Division,  however,  proposes  to  abandon  the  principles  applied 
in  other  areas  of  the  system  and  inflexibly  to  recommend 
minimum  sentences  for  offenders  in  the  antitrust  area. 

In  view  of  the  inflexible  treatment  which  they  are 
proposing  for  antitrust  offenders,  it  is  ironic  that  Division 
officials  have  argued  that  the  failure  of  the  courts  to 
impose  longer  prison  sentences  in  antitrust  cases  constitutes 
"unequal  justice."   The  implication  of  their  argument  is 
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that  antitrust  violators  are  being  treated  comparatively 
more  Leniently  than  ether  criminal  offenders.   Yet,  these 
officials  have  made  no  attempt  fairly  to  compare  antitrust 
violators  with  similarly  situated  offenders  of  other  criminal 
statutes.   Certainly,  they  realize  that  first-time  offenders 
even  in  theft  and  embezzlement  cases  are  often  sentenced 
only  to  probation.   Fewer  than  one  of  every  five  individuals 
convicted  of  bank  embezzlement,  for  instance,  is  ever  sentenced 

T  4 

to  prison.     Individuals  convicted  of  antitrust  violations 
typically  are  also  such  "first  offenders"  who  have  not 
demonstrated  a  need  for  incarceration.   The  same  factors 
logically  lead  to  only  short  or  no  prison  terms  in  both 
cases.   It  is  the  limited  societal  need  for  incarceration 
and  the  countervailing  detrimental  impact  of  imprisonment  on 
the  individual  which  often  dictate  that  a  prison  sentence 
should  not  be  imposed  in  either  instance. 

The  Division's  assertion  that  its  sentencing 
guidelines  are  somehow  mandated  by  the  enactment  of  the 
Sherman  Act  amendments  is  also  incorrect.   The  Division's 
guidelines  effectively  call  for  mandatory  minimum  jail  terms 
in  price  fixing  cases.   Yet,  nowhere  in  the  Sherman  Act  or 
its  amendments  does  one  find  a  requirement  for  such  penalties. 
Indeed,  the  fact  that  Congress  did  not  require  mandatory 


34.   See  Seymour,  "Social  and  Ethical  Considerations  in 
Assessing  White-Collar  Crime,"  11  A.  Crim.  L.  Rev.  821,  333 
(1973) . 
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minimum  prison  sentences  itself  indicates  that  it  viewed 
forms  of  punishment  other  than  imprisonment  to  be  acceptable 
sentences  in  antitrust  cases. 

The  Antitrust  Division  seems  to  be  motivated  by  a 
feeling  that  antitrust  violations  should  be  treated  as  more 
serious  crimes  than  they  have  in  the  past  and  that  the  pun- 
ishment should  "fit  the  crime."   Antitrust  violations,  of 
course,  are  indeed  serious  crimes,  but  they  are  certainly 
not  violent  crimes  committed  by  dangerous  offenders.   Nor 
are  they  traditionally  recognized  malum  in  se  crimes  involving 
moral  turpitude  and  offending  deep-seated  societal  convictions. 
Moreover,  particularly  in  the  antitrust  area,  the  issues  are 
complicated  and  the  laws  are  often  unclear  to  the  businessman. 
Under  those  circumstances,  inflexible  sentencing  of  individuals 
to  substantial  prison  terms  is  an  extremely  harsh,  insensitive 
and  unnecessary  form  of  criminal  justice.   This  is  not  to 
say  that  imprisonment  is  never  justified.   The  manner  in 
which  economic  regulatory  crimes  —  including  antitrust 
violations  —  are  carried  out,  for  instance,  may  justify 
severe  punishment.   In  all  cases,  however,  this  judgment 
must  be  made  on  a  case-by-case  basis,  taking  into  account 
the  particular  facts  and  circumstances  of  the  crime  and  the 
individual  involved.   It  should  not  be  made  by  an  inflexible 
judgment  that  the  type  of  crime  involved  requires  a  minimum 
base  sentence  of  eighteen  months  in  prison. 


35.   See  Memorandum  Opinion  in  United  States  v.  Alton  Box 
Board  Company,  et  al. ,  No.  76  CR  199  (N.D.  111.)  reported  in 
80  5  Antitrust  &  Trade  Regulation  Reporter  at  pp.  E-l-3 
(March  15,  19  77) . 
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The  policy  that  the  punishment  should  "fit  the 
crime"  rather  than  the  individual  is  itself  contrary  tc  the 
modern  ideals  of  the  American  criminal  justice  system. 
Although  European  countries  have  been  predominantly  influ- 
enced by  such  a  policy  in  determining  appropriate  sentences, 
American  courts  have  embraced  the  rehabilitative  ideal  of 
making  the  punishment  fit  the  particular  individual  and  have 
insisted  that  the  sentencing  judge  "individualize"  sentences 
by  taking  into  account  the  nature  of  the  offense  and  the 
character  of  the  particular  offender.     In  an  area  other- 
wise virtually  unappealable,  numerous  federal  courts  of 

appeals  have  reversed  district  courts  for  imposing  sentences 

38 

"mechanically"  without  considering  these  factors.    The 

Supreme  Court  itself  has  noted  that  it  is  "necessary  to 
individualize  each  case,  to  give  that  careful,  humane  and 
comprehensive  consideration  to  the  particular  situation  of 

each  offender  which  would  be  possible  only  in  the  exercise 

»39 

or  a  broaa  discretion. 


36.  See,  e.g. ,  Conrad,  Crime  and  Its  Ccrrection  52-53 
(1965) ;  Walden,  Sentencing  in  Rational  Society  26-32, 
118-19  (1969)  . 

37.  Coffee,  "The  Future  of  Sentencing  Reform:   Emerging 
Lecal  Issues  in  the  Individualization  of  Justice,"  74  Mich.  L. 
Rev.  1362  (1975) . 

38.  See,  e.g.  ,  United  States  v.  Schwarz,  500  F.2d  1350  (2d 
Cir.  1974);  Woosley  v.  United  States,  478  F.2d  139,  144  (8th 
Cir.  1973);  United  States  v.  Mc Kinney,  466  F.2d  1403  (6th 
Cir.  1972);  United  States  v.  Charles,  460  F.2d  1093  (6th 
Cir.  1972);  United  States  v.  Daniels,  446  F.2d  967  (6th  Cir. 
1971);  United  States  v.  Wiley,  267  F.2d  453,  455  (7th  Cir. 
1959)  . 

39.  Burns  v.  United  States,  237  U.S.  216,  220  (1932);  see 
also  Williams  v.  Mew  York,  337  U.S.  241,  248  (1949). 
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The  Antitrust  Division's  demand  for  inflexible 
minimum  jail  sentences  abandons  this  long-established 
policy  and  would  treat  defendants  in  antitrust  cases  more 
insensitively  than  in  any  other  area  of  the  law.   Paradox- 
ically, a  rational  assessment  shows,  however,  that  even  less 
of  a  societal  purpose  may  be  served  by  imprisonment  of  the 
typical  antitrust  offender.   Sociologists  have  long  pointed 
out    —  and  the  Supreme  Court  has  recognized    —  that  four 
basic  justifications  exist  for  the  punishment  of  criminals: 
prevention,  rehabilitation,  retribution  and  deterrence.   In 
most  antitrust  cases,  however,  these  justifications  have 
only  limited  applicability  to  sentences  of  imprisonment. 
Rare  would  be  the  case,  for  instance,  where  the  judge  could 
conclude  that  imprisonment  is  necessary  to  prevent  further 
antitrust  violations  by  the  defendant  or  to  reform  the 
defendant's  personality  so  that  he  or  she  will  be  unlikely 
to  commit  the  crime  again.   Also,  although  a  degree  of 
societal  revenge  is  present  and  fulfilled  to  some  extent  in 
every  sentence  imposed  in  a  criminal  case,  it  has  always 
been  socially  distasteful  to  impose  prison  sentences  where 
they  fulfilled  no  other  purpose. 


40.  See ,  e.g. ,  Packer,  The  Limits  of  the  Criminal  Sanction 
(1968). 

41.  Pell  v.  Prccunier,  417  U.S.  817,  822-23  (1974). 
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In  arguing  for  increased  minimum  prison  sentences 
in  price  fixing  cases,  the  Antitrust  Division  has  not  argued 

that  any  purpose  other  than  the  deterrence  of  others  will  be 

42 
served  by  such  sentences.     Yet,  the  concept  and  viability 

of  the  deterrence  function  of  a  criminal  sentence  is  itself 

open  to  serious  question.   Emphasis  on  deterrence  as  the 

function  of  criminal  sentencing  has  been  challenged  by 

persons  advocating  that  rehabilitation  of  the  offender  is 

43 
the  only  legitimate  goal  of  sentencing.     Moreover,  experts 

sharply  disagree  on  whether  the  imposition  of  any  form  of 

punishment  acts  as  a  deterrent  to  the  commission  of  the  same 

44 
crime  by  others.     Many  respected  commentators  have  concluded 

to  the  contrary  that  punishment  is  "futile"  as  a  deterrent 

45 

and  is  simply  a  rationalization  for  societal  revenge. 

Federal  Judge  Marvin  Frankel,  for  instance,  has  analyzed  the 
various  asserted  purposes  of  criminal  sentences  and  has 


42 . See  "U7s. Department  of  Justice  Guidelines:   Recommenda- 
tions for  Sentencing  in  Antitrust  Felony  Cases,"  1977  CCK 
Tr.  Reg.  Rptr.  Mo.  270,  Part  II  (March  I,  1977);  Government's 
Sentencing  Memorandum,  United  States  v.  Alton  3ox  Board 
Company,  et  al. ,  76  CR  T99  (N.D.  111.) ,  reprinted  in  784 
Antitrust  &  Trade  Regulation  Reporter  at  po.  D-l-3  (October  12, 
1976)  . 

43.  See  "Criminal  Sentencing:   An  Overview  of  Procedures 
and  Alternatives, '  45  Miss.  L.J.  782,  784  (1974). 

44.  See  Zimring  and  Hawkins,  Deterrence,  The  Legal  Threat 
in  Crime  Control  8-50  (1973)  . 

45.  See,  e.g . ,  Alexander  and  Staub,  The  Criminal,  the  Judge, 
and  the  Public,  221  (2d  ed .  1956);  Barnes  and  Teeters,  New 
Horizons  in  Criminology  337-38  (2d  ed.  1951) . 
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concluded  that  in  reality  the  ultimate  purpose  of  any  criminal 
sanction  is  clearly  and  simply  punishment. 


Whatever  may  be  the  merits  of  the  debate  on  the 
effectiveness  of  imprisonment  as  a  deterrent,  it  is  clear 
that  neither  side  is  able  conclusively  to  establish  its 
point  and  that  total  reliance  upon  the  deterrent  effect  of 
imprisonment  is  highly  questionable.   This  is  particularly 
true  in  the  antitrust  area  where  the  factors  leading  to  the 
deterrence  of  potential  violators  may  well  have  nothing  to 
do  with  the  severity  of  the  sentence  imposed.   The  greatest 
deterrent  to  antitrust  violations,  for  instance,  may  well  be 
the  stigma  and  personal  hardship  of  indictment  and  prosecution, 
and  these  factors  are  not  substantially  increased  by  longer 
terms  of  imprisonment.     In  addition,  since  the  Sherman  Act 
is  now  a  felony  statute,  conviction  can  result  in  the  loss 
of  many  of  the  defendant's  rights  as  a  citizen  and  this 
threat  has  a  substantial  impact  on  the  typical  antitrust 
offender.   Finally,  as  Judge  Parsons  recently  pointed  out, 
the  "certainty  of  punishment  has  a  greater  effect  on  the 


46.  Frankel,  Criminal  Sentences  105-06  (1972);  see  also 
Finckenauer,  "Theory  and  Practice  in  Sentencing  the  Political 
Criminal:   A  Comment,"  10  Crim.  L.  Bull.'  737,  741  (1975). 

47.  See  Speech  of  Peter  Max,  vice  president  of  National 
Economic  Research  Associates,  reported  in  699  Antitrust  & 
Trade  Regulation  Reporter  at  p.  A-12  (February  4,  1975). 
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prevention  of  unlawful  conduct  than  has  the  severity  of 
punishment,  "'18   It  is  the  probability  of  prosecution  which 
may  actually  be  the  strongest  deterrent  to  antitrust  viola- 
tions.  Thus,  if  additional  deterrence  is  needed  in  this 
area,  perhaps  the  answer  is  more  effective  enforcement  of 
the  law  by  the  Antitrust  Division  rather  than  longer  imprison- 
ment by  the  courts. 

The  Antitrust  Division's  total  reliance  on  deter- 
rence as  the  justification  for  longer  minimum  prison  sen- 
tences is  actually  a  non  sequitur.   The  Division  argues  that 
longer  sentences  will  be  particularly  effective  in  this  area 
because  the  antitrust  violator  is  the  type  of  person  most 
easily  deterred.     The  latter  part  of  this  assessment  is 
undoubtedly  true  since  the  stigma  and  hardship  of  indictment 
and  prosecution,  as  well  as  the  fear  of  any  time  in  prison, 
are  likely  to  effect  the  typical  businessman  with  no  prior 
criminal  experience  far  more  dramatically  than  a  person  who 
has  been  previously  convicted  or  who  is  likely  to  commit  a 


48.  See  Memorandum  Opinion  in  United  States  v.  Alton  3ox 
Board~Company,  et  al.,  No.  76  CR  199  (.WD.  111.),  reported 
in  805  Antitrust  &  Trade  Regulation  Reporter  at  p.  E-l 
(March  15,  1977)  . 

49.  See  "U.S.  Department  of  Justice  Guidelines:   Reccmmenda- 
tions  for  Sentencing  in  Antitrust  Felony  Cases,"  1977  CCH 

Tr.  Reg.  Rptr.  No.  270,  Part  II  (March  1,  1977);  Government's 
Sentencing  Memorandum,  United  States  v.  Alton  3o:<  Scard 
Company,  et  al. ,  No.  76  CR  199  (N.D.  111.),  reprinted  in  734 
Antitrust  &  Trade  Regulation  Reporter  at  pp.  D-l-3  (October  12 
1976)  . 
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crime  of  violence.   Yet,  if  antitrust  violators  are  mora 
easily  deterred,  the  logical  correllary  is  that  less  punish- 
ment --  not  more  --  is  necessary  to  effect  that  deterrence. 
Thus,  longer  minimum  prison  sentences  may  have  no  greater 
impact  than  present  sentences,  and  in  fact,  may  serve  no 
purpose  whatsoever. 

In  many  respects,  the  Antitrust  Division's  proposed 
policy  of  an  eighteen  month  base  prison  sentence  for  antitrust 
violations  is  much  like  the  laws  requiring  mandatory  sentences 
for  certain  violations,  and  its  defects  are  evidenced  by  our 
experience  with  those  laws.   Historically,  mandatory  sentences 
have  not  served  to  deter  others  from  committing  the  same 
crimes.   The  classic  cases  illustrating  the  ineffectiveness 
of  mandatory  sentences  are  the  capital  punishment  laws  which 
many  states  had  long  ago.   When  juries  were  facsd  with 
reaching  verdicts  which  would  have  meant  certain  death  for 

the  accused,  they  frequently  refused  to  convict  even  though 

50 
the  evidence  indicated  a  finding  of  guilt.     The  more 

recent  mandatory  sentencing  laws  for  drug  offenses  illustrate 

yet  another  defect  of  such  a  sentencing  approach.   When 


50.   Simon,  "Needed:   A  New  Look  at  Punishments,"  62  A. 3. A. 
Journal  1297,  1298  (1976). 


/o 


sentences  are  mandatory,  no  judicial  plea  bargaining  is 
possible  since  admissions  of  guilt  offer  no  advantage.   The 
result  of  mandatory  sentencing  in  this  area  was  that  the 
cases  of  most  drug  offenders  were  forced  to  go  to  trial, 
causing  much  more  work  for  the  legal  system,  more  imprisonment 
and  detention,  possibly  more  acquitals  —  but  very  little 
deterrence  of  the  crimes.     Moreover,  the  mandatory  minimum 
sentences  in  the  drug  laws  demonstrate  the  inherent  inequity 
of  such  laws.   A  young  person  found  with  a  single  marijuana 
cigarette  in  his  possession,  for  instance,  would  be  facing 
the  possibility  of  five  years  incarceration! 

The  problem  with  mandatory  minimum  sentences  is 
very  similar  to  that  with  the  Antitrust  Division's  demands 
for  inflexible  minimum  prison  sentences.   In  the  interest  of 
making  the  punishment  "fit  the  crime,"  such  sentencing 
invariably  ignores  differentiating  factors  and  attempts  to 
treat  all  people  committing  a  particular  crime  the  same.   As 
superficially  appealing  as  such  an  approach  may  be  to  some 
critics,  however,  it  ignores  the  tremendous  differences  in 
the  background,  motives  and  state  of  minds  that  should  be 
taken  into  account  in  assessing  the  necessity  and  purpose  of 
imposing  any  form  of  punishment.   Considering  these  factors 


51.   Id.  at  1299, 
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may  lead  to  the  conclusion  that  imprisonment  for  a  certain 
determinate  time  is  not  the  proper  punishment,  yet  mandatory 

sentencing  laws  —  and  the  Antitrust  Division's  guidelines  -- 

52 
would  nevertheless  dictate  that  it  be  imposed. 

In  view  of  the  debatable  effect  of  imprisonment  as 
a  deterrent,  the  utility  of  increased  minimum  prison  sen- 
tences in  antitrust  cases  is  highly  questionable.   Whatever 
additional  deterrent  effect  there  may  be  from  such  sentences 
is  purely  speculative.   No  evidence  exists  indicating  that 
the  probability  of  six  months  in  prison  acts  as  a  greater 
deterrent  than  the  probability  of  a  sentence  of  one  or  two 
months.   To  the  contrary,  some  commentators  have  argued  that 
the  increasing  crime  rate  indicates  the  failure  of  longer 
sentences  to  deter  the  future  commission  of  crimes. 
Prisoners  in  the  United  States  receive  the  longest  sentences 
in  the  Western  World,  but  there  is  no  indication  that  the 
incidence  of  crime  is  significantly  lower  in  the  United 
States  than  in  Europe,  for  example,  where  sentences  of  more 
than  five  years  are  rare. 


52.  See  "Sentencing  in  Price-Fixing  Cases:   'A  Very  Diffi- 
cult and  Very  Lonely  Job,'"  689  Antitrust  &  Trade  Regulation 
Reporter  at  p.  AA-6  (November  19,  1974) . 

53.  See,  e.g. ,  Menninger  and  Menninger,  "Sentencing",  14 
Washburn  L.  J.  241,  242  (1975). 

54.  Ibid ;  see  also  National  Advisory  Commission  on  Criminal 
Justice  Standards  and  Goals,  Corrections  151  (1973). 
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Although  the  deterrence  derived  fron  increased 
prison  sentences  is  debatable,  there  is  no  question  that  the 
social  detriment,  at  least  to  the  individuals  involved,  is 
substantial.   In  fact,  this  detriment  may  outweigh  whatever 
social  benefit  there  may  be.   Virtually  everyone  recognizes 
the  debilitating  and  wasteful  effect  that  prison  has  on  the 
individuals  it  confines.   This  phenomenon  becomes  increas- 
ingly prevalent  in  the  case  of  longer  sentences.   A  study  by 
the  Research  Center  of  the  National  Council  on  Crime  and 
Delinquency,  for  instance,  found  that  the  vast  majority  of 
those  individuals  who  had  served  longer  prison  sentences  did 
worse  when  released  from  prison  than  those  who  had  served 
shorter  terms."   On  the  basis  of  this  and  other  similar 
studies,  the  American  Bar  Association's  study  of  criminal 
sentencing  noted  that  longer  imprisonment  may  well  be 
counterproductive  to  society. 

These  factors  have  led  thoughtful  commentators  and 
judges  increasingly  to  the  conclusion  that  prison  sentences 
should  be  used  only  to  the  extent  that  society  finds  their 
use  inescapable  and  to  consider  rational  alternatives  on  an 
individual  basis.57   This  again  is  not  to  say  that  imprisonment 


55.  Simon,  "Needed:   A  New  Look  at  Punishments,"  62  A. 3. A. 
Journal  1297,  1298  (1976) . 

56.  American  Bar  Association  Project  on  Minimum  Standards 
for  Criminal  Justice,  Standards  Relating  to  Sentencing 
Alternatives  and  Procedures  5  9  (19  6  8). 

57.  See,  e.g. ,  Memorandum  Opinion  in  United  States  v.  Alton 
Box  Board  Company,  et  al.,  No.  76  CR  199  (N.D.  111.),  reported 
in  3  05  Antitrust  &  Trade  Regulation  Reporter  at  p.  E-l 
(March  15,  19  77) . 
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is  never  warranted,  but  only  that  it  should  not  be  indis- 
criminately used  or  mechanically  imposed  to  satisfy  a  desire 
for  an  illusory  deterrent  effect.   Whatever  may  be  the 
merits  of  imprisonment  in  a  particular  case,  they  may  only 
be  determined  by  an  assessment  of  the  peculiar  facts  of  that 
case. 

If  fines  or  probation  without  imprisonment  are 
deemed  inadequate  by  the  court  for  any  individual  defendant, 
imprisonment  should  not  be  regarded  as  the  only  alternative. 
Before  imposing  punishment  as  serious  as  imprisonment  on  any 
offender  —  including  individuals  convicted  of  price  fixing  -- 
perhaps  an  inquiry  into  the  efficacy  of  an  alternative  form 
of  sentence  should  be  made.   In  the  absence  of  a  need  for 
protection  of  the  public  from  the  defendant,  or  for  retribu- 
tion or  rehabilitation  of  the  defendant,  a  jail  sentence  may 
have  only  a  limited  utility.   It  may  merely  remove  an  indivi- 
dual from  society  and  further  destroy  and  disrupt  his  life 
with  no  social  benefit.   In  such  instances,  alternative 
forms  of  sentences,  perhaps  requiring  socially  useful  service 
without  compensation,  may  provide  the  most  beneficial  answer 
to  these  questions. 

In  all  instances,  the  sentence  imposed  should  be 
individualized  to  the  particular  facts  of  the  offense  and 
the  offender  before  the  court.   In  assessing  the  imposition 
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of  particular  forms  of  punishment  available  to  the  sentenc- 
ing judge,  due  regard  should  always  be  given  to  both  the 
purposes  and  likely  effects  of  the  punishment  to  be  imposed. 
The  degree  to  which  the  sentence  will  act  as  a  deterrent  to 
others,  of  course,  is  one  of  the  factors  to  be  considered  by 
the  judge  in  making  this  assessment,  but  it  should  not  be 
the  only  factor. 

In  all  cases,  the  Antitrust  Division  --  as  well  as 
the  court  --  must  remember  that  the  fact  that  the  violation 
is  of  the  antitrust  laws  does  not  justify  a  different,  more 
inflexible  treatment  of  the  individual  offender.   To  single 
antitrust  violators  out  for  rigid  minimum  sentences  solely 
in  the  name  of  a  highly  debatable  objective  of  deterrence  is 
a  gross  departure  from  the  principles  of  that  system  and  an 
unnecessary  and  unjustifiable  sacrifice  of  individual  justice, 
Antitrust  violators,  like  all  other  defendants,  are  entitled 
to  just  and  even-handed  treatment  by  our  system  of  criminal 
justice. 
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Prepared  Statement  of  Hon.  William  H.  Becker 

You  have  graciously  invited  me  to  express  my  views  on  three  of  the  questions 
to  be  discussed  in  the  hearings  today. 

The  first  question  which  I  will  undertake  to  answer  is :  Should  major  anti- 
trust cases  be  tried  in  the  Federal  court  system  from  the  start  or  are  they 
better  suited  to  a  specially  created  trade  court,  or  an  administrative  forum 
similar  to  the  Federal  Trade  Commission? 

In  my  opinion  these  cases  should  be  tried  in  the  Federal  court  system  from 
the  start  for  two  reasons:  1.)  the  proven  independence  of  Article  III  federal 
judges  is  necessary  to  withstand  the  tremendous  economic  and  political  pres- 
sures generated  by  these  cases,  and  2.)  the  Federal  court  system  is  more  capa- 
ble of  speedy,  just,  and  economical  disposition  of  these  cases,  than  either  a 
specially  created  trade  court  or  an  administrative  forum  similar  to  the  Federal 
Trade  Commission,  provided  that  sufficient  judgeships  are  authorized  to  bear 
the  greatly  expanded  caseload  imposed  by  Congress  on  the  Federal  court  sys- 
tem. In  support  of  this  answer,  I  will  anticipate  the  arguments  that  the  Fed- 
eral courts  do  not  have  the  capacity  to  process  major  antitrust  cases  to  a  just 
result  in  a  reasonable  time  at  reasonable  expense.  And  I  will  describe  the 
actual  experience  in  the  processing  of  massive  multidistrict  antitrust  litigation, 
including  the  IBM  civil  treble  damage  antitrust  actions,  that  involve  substan- 
tially the  same  issues  as  those  in  the  pending  criminal  action.  I  will  also 
anticipate  the  current  argument  that  the  Federal  courts  cannot  reasonably  man- 
age the  discovery  problems  in  massive  antitrust  cases. 

The  greatest  mass  of  complex  civil  antitrust  litigation,  in  history,  was  that 
which  followed  the  criminal  convictions  for  antitrust  law  violations,  in  the 
U.S.  District  Court  at  Philadelphia,  of  many  electrical  equipment  manufac- 
turers and  some  of  their  executive  officers.  This  avalanche  of  litigation  began 
in  1961.  I  quote  in  part,  the  proud  report  of  the  successful  termination  of  this 
litigation  by  the  late  Chief  Justice  of  the  United  States  Earl  Warren  in  an 
address  at  the  annual  meeting  of  the  American  Law  Institute  on  May  16,  1967, 
as  follows : 

And  now  I  turn  to  some  highly  dramatic  developments  in  administration 
in  the  federal  courts.  When  I  addressed  the  American  Law  Institute  in 
1962,  I  called  to  your  attention  the  appearance  the  year  before  of  unprece- 
dented multidistrict  litigation  arising  out  of  antitrust  suits  in  the  electrical 
equipment  industry.  Beginning  in  1961,  there  were  filed  in  35  district  courts 
25,623  separate  civil  antitrust  claims  for  relief — 1,912  civil  actions,  in  many 
of  which  multiple  plaintiffs  joined  their  separate  claims  in  a  single  action 
and  in  many  of  which  there  were  multiple  counts  each  based  on  a  separate 
claim.  Each  claim  for  relief  was  a  potentially  protracted  case  and,  as  I 
reported,  this  unprecedented  multidistrict  litigation  was  imposed  upon  the 
ever-increasing  burden  of  the  ordinary  civil  and  criminal  dockets.  Our 
alarm  was  understandably  great  and  makes  equally  understandable  the 
measure  of  my  satisfaction  in  being  able  to  report  to  the  Institute  at  this 
meeting  that  every  single  one  of  these  cases  has  been  terminated.  Not  a 
single  one  remains  pending.  Whatever  backlog  problems  the  federal  courts 
may  have,  they  do  not  include  any  of  these  cases. 

"Now,  this  is  history,  stimulating  and  useful  history.  This  remarkable 
result  was  achieved  by  the  foresight  and  organizing  ability  of  a  committee 
of  the  Judicial  Conference  of  the  United  States,  with  Chief  Judge  Alfred  P. 
Murrah  of  the  Tenth  Circuit  as  its  chairman  and  with  Judge  Edwin  A. 
principal  subcommittee.  These  judges,  without  a  chart  and  without  the 
Robson  of  the  Northern  District  of  Illinois  and  Chief  Judge  William  H. 
Becker  of  the  Western  District  of  Missouri  as  successive  chairmen  of  its 
power  to  change  the  rules  of  procedure  created  for  less  demanding  tasks, 
secured  the  full  cooperation  of  all  the  district  judges  to  whom  these  cases 
were  assigned.  They  were  assisted  by  a  small,  temporary  staff,  provided 
by  the  administrative  office  on  an  emergency  basis,  and  now  have  succeeded 
in  terminating  these  1,912  antitrust  cases  in  a  period  of  6  years  and  2 
months,  which  would  not  be  regarded  as  an  unusual  length  of  time  for  the 
processing  of  a  single  complex  antitrust  case.  If  it  had  not  been  for  the 
monumental  effort  of  the  nine  judges  on  this  committee  of  the  Judicial 
Conference  and  the  remarkable  cooperation  of  the  35  district  judges  before 
whom  these  cases  were  pending,  the  district  court  calendars  throughout  the 
country  could  well  have  broken  down." 
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In  processing  this  massive  antitrust  litigation  under  the  direction  of  the 
nine  federal  judges  of  the  Coordinating  Committee  for  Multiple  Litigation,  the 
discovery  was  quickly  and  simultaneously  completed  on  all  major  product  lines 
for  use  in  all  35  districts.  Pilot  cases  were  promptly  set  in  many  districts  and 
speedily  tried,  some  before  juries  and  some  before  district  judges  without  a 
jury.  Based  on  the  results  of  the  trials  of  an  adequate  number  of  the  pilot 
cases,  the  parties  voluntarily  settled  the  remainder  of  the  untried  cases,  a 
customary  legal  practice.  During  this  period  of  about  6  years  many  appeals  on 
novel  questions  were  taken  to  the  Circuit  Court  of  Appeals  followed  by  peti- 
tions for  certiorari  to  the  Supreme  Court  of  the  United  States.  During  the 
pendency  of  the  appeals,  trial  preparation,  including  discovery,  continued  with 
dispatch.  Many  new,  lawful,  modern  management  procedures  were  devised  and 
employed.  They  have  been  preserved  for  suggested  use  in  the  Manual  For  Com- 
plex Litigation  published  under  aegis  of  the  Federal  Judicial  Center.  This  Man- 
ual is  revised  from  time  to  time  to  maintain  current  condition.  The  principal 
details  of  the  judicial  action  in  the  electrical  equipment  litigation  are  described 
in  Neal  and  Goldberg,  "The  Electrical  Equipment  Antitrust  Cases :  Novel  Judi- 
cial Administration,"  50  American  Bar  Association  Journal  621  (1964)  ;  Peter- 
son and  McDermott,  "Multidistrict '  Litigation :  New  Forms  of  Judicial  Admin- 
istration," 56  American  Bar  Association  Journal  737  (17970)  ;  Bane,  "The  Elec- 
trical Equipment  Conspiracies :  The  Treble  Damage  Actions,"  Federal  Legal 
Publications  (1973). 

This  experience  caused  the  editors  of  the  Manual  For  Complex  Litigation  to 
open  the  text  with  the  statement  "There  are  no  inherently  protracted  cases, 
only  cases  which  are  unnecessarily  protracted  by  inefficient  procedures  and 
management." 

It  is  frequently  argued  that  Federal  courts  cannot  manage  discovery  so  as  to 
prevent  abuse  of  the  discovery  process  and  that  endless  motions  frustrate  the 
speedy,  just,  and  economical  disposition  of  massive  antitrust  actions.  My  an- 
swer to  these  arguments  is  that  judges  who  assume  judicial  control  at  the 
outset  of  antitrust  litigation  can  and  do  prevent  abuse  of  discovery,  and  elimi- 
nate filing  of  unfounded  motions  and  spurious  objections  by  use  of  the  modern 
and  just  suggested  procedures  of  the  Manual  For  Complex  Litigation. 

It  is  the  responsibility  of  a  Federal  judge  to  assume  control  of  antitrust 
litigation  shortly  after  it  is  filed.  A  failure  to  do  so  invites  abuse  of  discovery 
and  dilatory  motion  practice. 

The  manual  exhorts  the  Federal  judges  to  assume  judicial  control  of  the 
complex  case  in  the  following  language : 

The  trial  judge  has  the  undoubted  power  and  inescapable  duty  to  control 
the  processing  of  a  case  from  the  time  it  is  filed.  In  the  complex  case  the 
judge  must  assume  an  active  role  in  managing  all  steps  of  the  proceedings. 
Fair  and  firm  judicial  control  must  be  exercised  over  a  complex  case  from 
the  time  of  its  filing  to  its  disposition.  Under  the  adversary  system  each 
advocate  has  a  mission  and  a  commitment  to  process  and  to  present  the 
case  in  the  manner  most  favorable  to  his  client,  consistent  with  ethics  and 
good  faith.  It  is  the  mission  and  commitment  of  the  judge  only  to  ensure 
that  justice  results  as  speedily  and  economically  as  possible  without  regard 
to  the  special  interest  of  any  party.  Opposing  advocates,  if  left  to  them- 
selves, each  pursuing  that  course  which  is  most  favorable  to  his  particular 
client,  should  not  be  expected  to  conceive,  agree  upon,  present  and  execute 
a  plan  which  will  expeditiously,  economically  and  justly  determine  a  com- 
plex case.  Nor  is  it  likely  that  the  judge  will  be  able  to  agree  at  all  times 
throughout  the  litigation  with  either  or  both  of  the  opposing  advocates 
on  the  precise  manner  of  processing  the  litigation  or  on  rulings  on  the  pre- 
trial questions.  It  is  implicit  that  the  parties  and  their  advocates  expect 
the  judge  fairly  and  efficiently  to  perform  his  mission  and  commitment, 
and  failure  by  the  judge  to  do  so  leads  to  disappointment,  confusion,  in- 
ordinate delay  and  injustice. 

A  crucial  step  in  the  first  phase  of  judicial  management  of  complex  cases 
is  the  prompt  entry  of  an  order  initiating  a  pretrial  conference  to  provide 
early  an  efficient  schedule  of  pretrial  discovery  and  preparation. 

But  some  suggest  that  the  Federal  courts  are  not  equipped  to  process  effi- 
ciently the  pretrial  discovery  and  trial  of  a  new  type  of  antitrust  action  like 


82 

that  against  IBM.  Here  again  the  suggestion  is  disproven  by  experience.  Fol- 
lowing the  institution  of  the  criminal  action  against  IBM  in  the  Federal  courts 
of  New  York,  civil  treble  damage  actions  against  IBM  were  instituted  in  the 
District  of  Minnesota  and  elsewhere  by  the  Control  Data  Corporation,  the  Grey- 
hound Computer  Corporation,  and  the  Telex  Corporation,  among  others.  The 
Judicial  Panel  on  Multidistrict  Litigation,  of  which  I  was  a  member,  promptly 
after  filing,  transferred  the  litigation  to  the  District  of  Minnesota  for  pretrial 
processing  before  the  late  distinguished  U.S.  District  Judge  Philip  Neville,  who 
promptly  assumed  control  of  the  actions  and  processed  the  pretrial  discovery 
in  accordance  with  procedures  of  the  Manual  For  Complex  Litigation. 

Within  a  relatively  short  time  the  Greyhound  Computer  action  and  the  Telex 
action  were  prepared  for  trial  on  the  common  issues.  The  Telex  action  was 
transferred  to  the  Northern  District  of  Oklahoma  and  expeditiously  tried  by 
United  States  District  Judge  Sherman  Christiansen,  one  of  the  nation's  great 
judges,  assigned  from  Utah.  The  appeal  in  that  action  has  been  determined. 

The  Greyhound  Computer  action  was  promptly  tried  in  the  District  of  Arizona 
by  Judge  Wallace  Craig.  The  Control  Data  action  in  the  District  of  Minnesota 
and  other  actions  were  settled  after  discovery  was  accomplished  and  an  early 
trial  was  in  prospect. 

So  it  is  evident  that  the  Federal  court  system,  employing  modern  and  efficient 
management  procedures,  has  the  capacity  to  process  major  antitrust  actions, 
if  sufficient  judicial  time  is  available. 

Because  of  continually  expanding  jurisdiction,  preemption  of  judicial  time  by 
the  Speedy  Trial  Act  of  1974,  and  the  failure  to  provide  new  judgeships,  the 
capacity  of  the  Federal  court  system  to  process  major  antitrust  actions  that 
existed  in  1961  has  been  greatly  diminished.  To  restore  that  capacity  I  recom- 
mend (1)  prompt  authorization  of  the  additional  Federal  judgeships  recom- 
mended by  the  Judicial  Conference  of  the  United  States,  (2)  relaxing  the  time 
schedules  of  the  Speedy  Trial  Act  of  1974,  and  (3)  contracting  the  jurisdiction 
of  the  Federal  courts  by  selectively  transferring  much  of  the  new  jurisdiction 
to  administrative  agencies  and  magistrates.  (Attached  is  an  appendix  listing 
recently  enacted  laws  tending  to  increase  caseloads  of  federal  courts.) 

The  second  question  is :  Should  there  be  a  special  panel  of  antitrust  judges 
and  how  should  it  be  administered? 

My  answer  to  this  question  is  affirmative,  provided  that  the  special  panel's 
activities  be  extended  to  complex  civil  and  criminal  actions,  including  antitrust, 
securities,  aircraft  disaster,  mass  tort,  and  other  complex  actions,  but  not  lim- 
ited to  multidistrict  litigation. 

It  could  be  formed  like  the  Judicial  Panel  on  Multidistrict  Litigation  with 
many  more  judges  than  seven,  with  members  from  all  judicial  circuits  and  to 
include  regular  active  district  judges  as  well  as  senior  judges  with  proven  ex- 
pertise in  complex  cases.  These  members  should  be  given  relief  from  all  or  part 
of  their  regular  dockets.  They  could  be  appointed  by  the  Chief  Justice  as  in 
the  case  of  the  Judicial  Panel  on  Multidistrict  Litigation,  by  the  Supreme 
Court,  or  by  the  Judicial  Panel  on  Multidistrict  Litigation  as  in  the  case  of  the 
Special  Court  under  the  Regional  Rail  Reorganization  Act. 

We  have  long  needed  a  cadre  of  judges  with  special  expertise  in  complex 
actions  who  could  be  deployed  whenever  and  wherever  needed. 

Authority  to  assign  the  panel  members  could  be  lodged  in  the  appointing 
authority,  preferably  in  the  Judicial  Panel  on  Multidistrict  Litigation. 

The  third  question  is :  Are  there  changes  that  should  be  made  in  rules  of 
civil  procedure  or  evidence  to  more  effectively  deal  with  major  antitrust  ac- 
tions? 

Yes.  While  I  have  not  had  time  to  study  this  subject  comprehensively,  I  have 
a  few  suggestions. 

In  the  antitrust  field,  by  statute,  settle  the  legal  question  of  availability  of 
the  doctrine  of  fluid  recovery  in  class  actions  generally.  This  has  been  done  in 
respect  to  parens  patriae  actions  in  the  recent  antitrust  legislation.  Whether 
the  doctrine  of  fluid  recovery  is  favored  or  not  is  a  policy  question  for  Con- 
gress. I  do  not  advocate  either  side  of  the  question. 

The  long  delays  caused  by  appellate  review  of  interlocutory  orders  in  class 
actions  should  be  sharply  limited.  I  will  supply  a  copy  of  a  paper  describing 
this  development  entitled  Class  Action  Conflict  In  1911  which  I  prepared  for 
seminars  and  workshops  of  district  judges,  sponsored  by  the  Federal  Judicial 
Center. 
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The  unfortunate  change  by  Congress  in  rule  611,  Federal  Rules  of  Evidence, 
limiting  the  scope  of  cross-examination  contrary  to  the  recommendation  of  the 
Supreme  Court  should  be  eliminated.  This  rule  611,  as  it  is  now  written,  is  a 
hindrance  to  efficient  procedures  designed  to  secure  all  the  evidence  possible  of 
a  witness  on  one  appearance. 

The  time  limits  in  the  discovery  rules  of  the  Federal  Rules  of  Civil  Procedure 
are  unnecessarily  long  in  many  instances  and  should  be  shortened. 


92-523   O  -  77 
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APPENDIX 
Recently  Enacted  Laws  Tending  to  Increase  Caseloads  of  Federal  Courts 

Freedom  of  Information  Act  Amendments  and  Privacy  Act 

Truth  in  Lending  Act 

Legal  Services  Corporation  Act  of  1974 

Occupational  Safety  and  Health  Act  of  1970 

Speedy  Trial  Act  of  1974 

National  Workers  Compensation  Act 

Federal  Election  Campaign  Act 

Land  Sales  Full  Disclosure  Act 

Consumer  Goods  Pricing  Act 

Energy  Policy  and  Conservation  Act 

Omnibus  Crime  Control  and  Safe  Streets  Act  Amendments 

Equal  Employment  Opportunity  Act  of  19  72 

Tax  Reform  Act  of  1976  (Administrative  Summons  Enforcement) 

Social  Services  Amendments  of  1974  (Child  Support  Enforcement) 

Social  Security  Amendments  of  1972 

Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of  1970 

Economic  Stabilization  Act  Amendments  of  1971 

Employee  Retirement  Income  Security  Act  of  1974 

Organized  Crime  Control  Act  of  1970 

Juvenile  Justice  and  Delinquency  Prevention  Act  of  1974 

Federal  Coal  Mine  Health  and  Safety  Act  of  1969 

Black  Lung  Benefits  Act  of  1972 

National  Environmental  Policy  Act  of  1969 

Fair  Credit  Reporting  Act 

Consumer  Credit  Protection  Act  Amendments  of  1970 

Clean  Air  Act  Amendments  of  1970 

Water  Pollution  Control  Act  Amendments 

Toxic  Substances  Control  Act 

Consumer  Product  Safety  Act 

Consumer  Leasing  Act  of  1976 

Equal  Credit  Opportunity  Act  Amendments  of  1976 

Longshoremen's  and  Harbor  Workers  Compensation  Act  Amendments 

of  1972 

Renegotiation  Amendments  of  1973  ■ 

Older  Americans  Amendment  of  1975 

(Age  Discrimination  Act  of  1975) 

Emergency  Petroleum  Allocation  Act  of  1973 

Securities  Acts  Amendments  of  1975 

Voting  Rights  Act  of  1965  Amendments  (1975) 

Fishery  Conservation  and  Management  Act  of  1976 

Resource  Preservation  and  Recovery  Act  of  1976 

Fishing  rights  -  200  miles 
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Current  Draft  April  15,  1977 

THE  CLASS  ACTION  CONFLICT 
A  1977  REPORT* 

by 

William  H.  Becker 

Senior  Judge,  United  States  District  Court 

Western  District  of  Missouri 

Introduction 

On  July  1,  1966,  the  amended  class  action  rule  23  of 
the  Federal  Rules  of  Civil  Procedure  became  effective.   This 
amended  rule  23,  coming  at  a  time  of  rapidly  expanding  fed- 
eral jurisdiction,  has  had  a  greater  impact  on  the  practice 
of  law  and  on  the  administration  of  civil  justice  in  the  fed- 
eral system  than  any  other  previous  procedural  reform, 
including  the  adoption  of  the  original  Federal  Rules  of 
Civil  Procedure  and  the  other  amendments  thereof.   Appar- 
ently no  one  fully  anticipated  the  startling  developments 
and  problems  attending  the  uses  and  abuses  of  the  new  rule. 

Advocates  of  judicial  vindication  of  the  innumerable 
claims  of  consumers,  victims  of  mass  torts,  civil  rights 
activists,  and  victims  of  antitrust  and  securities  law 
violations  have  praised  amended  rule  23  and  have  employed  it 
as  a  readily  available  judicial  panacea  for  all  economic  and 


*  Only  cases  decided  by  the  Supreme  Court  of  the  United 
States  and  the  United  States  Courts  of  Appeals  are  cited  in 
this  paper. 
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social  ills.   Others,  with  contrary  interests  and  views, 
have  denounced  the  rule  and  the  manner  in  which  it  has  often 
been  employed  as  a  predatory  procedural  monster.   The  reports 
of  two  bar  organizations  are  particularly  useful  in  illus- 
trating the  diverse  views  of  the  wisdom  of  the  new  class 

action  device  and  the  practical  consequences  of  its  opera- 

1 
tion. 

Because  the  general  language  of  amended  rule  23  left 
most  of  the  detail  concerning  the  manner  and  permissible 
scope  of  its  employment  to  judicial  interpretation,  the 
federal  courts  have  continually  borne  the  nearly  intolerable 
burden  of  attempting  to  resolve  the  problems  created  by 
contending  forces,  urging,  on  the  one  hand,  unbounded  employ- 
ment of  the  new  rule,  and,  on  the  other  hand,  severe  and 
nullifying  restrictions  on  its  use.   There  seems  to  be  no 


American  College  of  Trial  Lawyers,  Report  and  Recommenda- 
tions of  the  Special  Committee  on  Rule  23  of  the  Federal 
Rules  of  Civil  Procedure  (1972);  Committee  on  the  Federal 
Courts  of  the  Association  of  the  Bar  of  the  City  of  New  York, 
Class  Actions — Recommendations  Regarding  Absent  Class  Members 
and  Proposed  Opt-In  Requirements  (1973).   See  also  the  recently 
published  papers  of  Lee  Freeman,  Jr. ,  and  Carl  J.  Schuck  pre- 
senting partially  contrary  liberal  and  conservative  views  of 
the  authorities  and  applications  of  Rule  23,  F.R.Civ.P.,  in 
excerpts  from  proceedings  of  the  Judicial  Conference  of  the 
Eighth  Circuit.   70  F.R.D.   247-320.   A  recent  comprehensive 
appraisal  of  the  judical  burden  and  impact  of  antitrust 
civil  class  actions  is  published  in  1976  American  Bar  Foundation 
Research  Journal  No.  3,  Summer  1976,  page  1021.   No.  4, 
Fall  1976,  page  1273.  A  major  review  of  the  history  of 
use  of  the  class  action  under  amended  Rule  23  is  published 
in  89  Harvard  Law  Review  1319. 
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limit  to  the  variety  of  legal,  factual,  and  administrative 
issues  which  these  contending  forces  raise  and  upon  which 
they  vehemently  disagree.   From  the  judicial  viewpoint,  it 
appears  that  unremitting  social  and  economic  warfare  is 
being  waged  in  the  class  action  field. 


Restrictive  Jurisdictional  Decisions 
in  Diversity  Actions 

The  first  major  conflict  over  the  use  of  the  new  class 

action  device  arose  in  the  field  of  diversity  actions.   If  small 

monetary  claims  could  be  aggregated  in  diversity  cases  for 

the  purpose  of  meeting  the  requisite  amount  of  more  than 

$10,000  in  controversy,  new  and  unlimited  opportunities 

would  be  open  for  advocates  of  consumer  interests  to  employ 

the  superior  resources  of  the  federal  courts  for  vindication 

of  non-federal  claims  for  relief  under  state  laws.   At  the 

court  of  appeals  level,  substantial  success  was  achieved  by 

class  action  plaintiffs  in  the  aggregation  of  claims  before 

the  Supreme  Court  of  the  United  States  decided  that  lesser 

claims  could  not  be  aggregated  to  satisfy  the  jurisdictional 

2 

amount  requirement  in  diversity  cases.   This  was  a  decisive 

defeat  for  the  movement  to  employ  amended  rule  23  in  vindi- 


2.    Snyder  v.  Harris,  394  U.S.  332,  89  S.Ct.  1053,  22  L.Ed. 2d 
319  (1969). 
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cation  of  small  claims  involving  no  federal  question. 

3 
In  Zahn  v.  International  Paper  Co.,   the  usefulness  of 

the  class  action  device  in  diversity  cases  was  diminished 

further  when  the  Court  held  that  each  member  of  a  class  in  a 

diversity  action  must  assert  a  claim  of  more  than  $10,000. 

Thus,  use  of  concepts  of  pendent  jurisdiction  in  diversity 

class  actions  was  denied  by  the  Supreme  Court  of  the  United 

States.   As  a  result  of  the  decisions  in  these  two  cases, 

the  use  of  class  actions  in  diversity  cases  had  diminished 

to  the  point  of  minor  significance. 

II 

Continuing  Conflict  in 
Federal  Question  Actions 

(A)   The  added  judicial  burden. 

In  the  field  of  claims  for  relief  based  on  federal  ques- 
tions, however,  the  conflict  continues  unabated.   In  federal  ques- 
tion class  action  litigation,  new  and  unexpected  problems 
continue  to  multiply  and  challenge  the  ingenuity  and  avail- 
able resources  of  the  federal  courts.   Those  courts  are 
making  a  valiant  effort,  on  a  case-by-case  basis,  to  provide 
reasonable  salutary  rules  of  decision  to  implement  the 
admirable  purpose  of  the  authors  of  amended  rule  23  to 


3.   414  U.S.  291,  94  S.Ct.  505,  38  L.Ed. 2d  511  (1973) 
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provide  inexpensive,  speedy,  and  efficient  remedies  in  a 
single  action  to  large  numbers  of  claimants,  each  of  whom 
has  an  essentially  similar  claim  for  relief.  In  federal 
question  litigation,  the  rule  thus  affords  access  to  the 
courts  and  relief  not  previously  available  on  a  practical 
basis  to  numerous  victims  of  wrongs  that  result  in  indi- 
vidual pecuniary  damage  in  small  amounts  or  require  remedial 
injunctions.   But  this  increased  availability  of  relief 
brings  major  new  business  to  the  already  overburdened  fed- 
eral courts  and  creates  a  serious  problem  for  those  courts 
as  presently  organized  and  staffed. 

Amended  rule  23  is  also  intended  to  provide,  in  a 
single  proceeding,  inexpensive  and  speedy  relief  to  large 
numbers  of  claimants  who  have  suffered  individual  damages  in 
large  amounts.   Because  such  claimants  have  sufficient 
financial  resources  and  stakes  in  the  claims  for  relief, 
access  to  the  courts  in  individual  suits  is  available,  even 
when  costly.   To  the  extent  that  large  numbers  of  claims  of 
this  type,  which  would  otherwise  be  filed  as  individual 
actions,  can  be  processed  in  one  class  action,  the  overall 
judicial  burden  is  decreased  by  the  new  procedural  device. 

(B)   Conflicting  and  overlapping 

requests  for  class  determina- 
tions  in  multidistrict  litigation. 

Another  major  problem  in  the  administration  of  amended 
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rule  23  arose  in  multidistrict  federal  question  litigation 
when,  in  several  different  districts,  several  plaintiffs 
filed  related  claims  and  conflicting  class  action  requests 
seeking  to  represent  some  or  all  of  the  same  classes  or 
subclasses.   This  multidistrict  litigation  created  a  poten- 
tial for  conflicting  and  chaotic  class  determinations  in 
different  districts.   Fortuitously,  before  this  problem 

became  acute,  a  new  solution  became  available  in  1968  with 

4 
the  enactment  of  Public  Law  90-296,   which  created  the 

Judicial  Panel  on  Multidistrict  Litigation.   The  1968  Act 

provided  for  the  transfer  of  multidistrict  litigation,  in 

which  potentially  conflicting  class  determination  requests 

were  made,  to  a  single  district  for  resolution  of  those 

c 

conflicts  in  pretrial  proceedings.   Disaster  was  thus  averted. 

(C)   Abuses  of  the  class  action  process. 

As  the  new  field  of  class  action  litigation  under  amended 
rule  23  developed,  abuses  of  its  processes  by  parties  and  by 
counsel  came  increasingly  to  the  attention  of  the  judiciary. 
These  abuses  and  the  suggested  means  of  their  prevention  are 


28  U.S.C.  §  1407. 


The  first  leading  case  employing  this  procedure  under 
Section  1407,  for  this  purpose,  was  In  re  Plumbing 
Fixture  Cases.   295  F.Supp.  33  (J.P.M.L.  1968).   The 
reasoning  was  expanded  in  detail  in  In  re  Plumbing  Fixture 
Cases,  298  F.Supp.  484  (J.P.M.L.  1968). 
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described  in  section  1.41,  Part  I  of  the  Manual  for  Complex 

6 
Litigation.    The  first  paragraph  of  that  section  states: 

"The  class  action  under  rule  23  is  subject 
to  abuse,  intentional  and  inadvertent, 
unless  procedures  are  devised  and  employed 
to  anticipate  abuse.   Among  the 
potential  abuses  of  the  class  action 
processes  are  the  following:   (1)  solici- 
tation of  direct  legal  representation  of 
potential  and  actual  class  members  who  are 
not  formal  parties  to  the  class  action; 

(2)  solicitation  of  funds  and  agreements 
to  pay  fees  and  expenses  from  potential 
and  actual  class  members  who  are  not 
formal  parties  to  the  class  action; 

(3)  solicitation  by  formal  parties  of 
requests  by  class  members  to  opt  out 

in  class  actions  under  subparagraph  (b)(3) 
of  rule  23;  and  (4)  unauthorized  direct 
or  indirect  communications  from  counsel 
for  a  party,  which  may  misrepresent  the 
status,  purposes  and  effects  of  the  action 
and  of  court  orders  therein  and  which  may 
confuse  actual  and  potential  class  members 
and  create  impressions  which  may  reflect 
adversely  on  the  court  or  the  administration 
of  justice.   To  anticipate  and 
prevent  these  abuses  timely  action  should 
be  taken  by  local  rule  or  by  order  in  the 
particular  civil  action  or  by  both." 

(D)   Effect  of  the  cost  of  notice  problem 
and  suggested  solutions  thereof. 

Rule  23,  and  possibly  constitutional  due  process,  ordinarily 

require  that  notices  in  class  actions  to  absent  class  members 

whose  address  is  ascertainable  be  given  by  first  class  mail. 


Manual  for  Complex  Litigation  pt.  I,  §  1.41,  at  11-14 
(rev.  ed.  to  Jan.  1973). 
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Mullane  v.  Central  Hanover  Bank  &  Trust  Co.,  339  U.S.  306; 
Eisen  v.  Carlisle  &  Jacquelin,  417  U.S.  156,  94  S.Ct.  2140, 
40  L.Ed. 2d  732  (1974).   In  class  actions  by  affluent  repre- 
sentative parties  involving  large  numbers  of  large  claims, 
prepayment  of  the  expense  of  such  notices  by  the  representa- 
tive parties  is  easily  secured.   So  in  those  class  actions 
the  payment  of  the  expense  of  notice  has  not  deterred  class 
action  requests  and  certifications. 

After  eight  years  of  litigation  in  the  district  court 
and  the  Second  Circuit  Court  of  Appeals,  the  question  whether 
the  representative  party  must  advance  all  of  the  expense  of 
notices  in  a  class  action  involving  a  huge  number  of  small 
federal  question  claims  came  before  the  Supreme  Court  in  the 
now  ended  odyssey  of  Eisen  v.  Carlisle  &  Jacquelin,  370  F.2d 
119  (2d  Cir.  1966),  cert,  denied,  386  U.S.  1035  (1967) 
(Eisen  I);  391  F.2d  555  (2d  Cir.  1968)  (Eisen  II);  479  F.2d 
1005  (2d  Cir.),  cert,  granted,  414  U.S.  908  (1973)  (Eisen  III); 
417  U.S.  156,  90  S.Ct.  2140,  40  L.Ed. 2d  732  (1974). 

In  the  Eisen  case  the  district  court  initially  determined 

7 
that  the  action  could  not  be  maintained  as  a  class  action. 

The  Second  Circuit  Court  of  Appeals,  in  Eisen  I,  held  that 

the  lower  court's  interlocutory  denial  of  the  class  action 

certification  was  appealable  in  the  absence  of  a  final 


Eisen  v.  Carlisle  &  Jacquelin,  41  F.R.D.  147  (S.D.N.Y.  1966) 
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judgement  under  the  novel  "death  knell"  doctrine.   In 

Eisen  II,  the  court  of  appeals  reversed  the  initial  denial 

of  the  class  action  certification  and  remanded  the  action  to 

the  district  court  for  further  findings.   The  district  court 

then  held  that  the  action  was  maintainable  as  a  class  action 

of  odd-lot  investors  and  that  the  defendants  were  required 

8 
to  bear  90%  of  the  cost  of  notice.    In  Eisen  III,  the  court 

of  appeals  ruled  that  the  odd-lot  investor's  treble  damage 

claim  was  not  maintainable  and  manageable  as  a  class  action 

regardless  of  a  proposed  fluid-class  recovery  theory,  and 

that  the  case  was  therefore  not  manageable  as  a  class  action. 

A  careful  reading  of  the  opinions  in  the  Eisen  cases  is 

necessary  to  an  understanding  of  the  problems  of  practice  in 

massive  small  claim  federal  question  class  actions,  as  well 

as  the  problems  of  prepayment  of  notice  costs  in  such  actions. 

In  June  1974  the  Supreme  Court  of  the  United  States 
affirmed  the  decision  of  the  court  of  appeals  in  Eisen  III 
on  the  questions  of  required  notices  and  prepayment  of  costs 
of  notices  by  the  plaintiff  representative  party.   The 
Supreme  Court  reserved  judgment  on  the  possible  use  of 
"fluid  class"  recovery  procedures  to  render^ the  massive 
class  action  manageable. 

This  1974  Eisen  decision  by  the  Supreme  Court  was  a 
major  disaster  for  the  advocates  of  maintenance  of  small 


8.    Eisen  v.  Carlisle  &  Jacquelin,  52  F.R.D.  253  (S.D.N.Y. 
1971);  54  F.R.D.  565  (S.D.N.Y.  1972). 
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claim  federal  question  class  actions.   No  longer,  simply 
because  he  couldn't  afford  it,  could  a  representative  party 
of  modest  means  maintain  an  otherwise  suitable  and  desirable 
class  action. 

Many  procedures  have  been  suggested  or  employed  to 
avoid  the  effect  of  this  decision  on  prepayment  of  the 
expense  of  notice. 

In  the  Eisen  case,  the  district  court  undertook  unsuccess- 
fully to  impose  the  cost  of  over  2,250,000  first  class  mail 
initial  notices  (to  class  members  whose  names  and  addresses 
were  known)  and  publication  notice  to  an  additional  4,000,000 
(whose  names  and  addresses  were  not  known)  by  apportioning 
90%  of  the  expense  of  notice  to  the  defendants  after  a 
preliminary  hearing  on  the  likelihood  of  success  of  the 
plaintiff.  Anticipating  the  necessity  and  inordinate  expense 
of  distributing  small  sums  to  millions  of  class  members  if 
the  plaintiff  was  successful,  the  district  judge  projected  a 
possible  "fluid  class"  recovery  by  credit  and  distribution 
of  the  recovery  to  future  odd-lot  investors  falling  within  the  general 
description  of  the  certified  class. 

The  Supreme  Court  decided  the  apportionment  of  expense  of 
notice  issues  contrary  to  the  rulings  of  the  district  court  with- 
out prejudice  to  the  possibility  of  "fluid  class"  recovery 
procedures   considered  by  the  district  court,  but  rejected  by  the 
court  of  appeals  in  Eisen  III. 
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In  his  concurring  opinion  in  the  Eisen  case,  Mr. 

Justice  Douglas,  to  avoid  the  prepayment  by  the  plaintiff  of 

huge  costs  of  notice,  suggested  exploration  of  the  formation 

of  a  smaller  subclass  to  whom  the  class  representative  could 

afford  to  give  the  required  notice.   For  example,  in  the 

Eisen  case,  the  plaintiff  might  afford  prepayment  of  costs 

of  notice  to  a  rationally  defined  small  subclass  of  a  few 

thousand  members.   If  so  the  litigation  could  proceed  as  a 

class  action  on  behalf  of  the  subclass,  which  would  constitute 

the  only  initially  certified  class.   If  the  action  for  the 

smaller  class  were  successful,  the  prospect  of  more  smaller 

classes,  more  larger  classes,  and  the  possibilities  of 

applying  the  principles  of  res  judicata  and  collateral 

estoppel  would  then  deserve  practical  consideration.   On 

these  questions  Mr.  Justice  Douglas  wrote: 

"Moreover,  if  the  subclass  sues  and  wins 
or  sues  and  loses,  questions  covering  the 
rights  of  members  of  the  larger  class  who 
are  not  parties  would  be  raised.   These 
are  questions  we  have  not  answered  ." 

"3.   If  the  subclass  lost,  it  is 
argued  that  other  investors  not  members 
of  that  subclass  could  not  be  precluded 
from  prosecuting  successful  suits  of  their 
own,  since  they  had  never  had  their  day 
in  court  or  necessarily  even  been  apprised 
of  the  subclass'  action.   See  Hansberry 
v.  Lee,  311  U.S.  32;  F.  James,  Civ.  Proc. 
§11.26  (1965);  IB  J.  Moore,  Fed.  Prac. 
1I0.411[1]  (1974).   If  the  subclass  won, 
strict  application  of  the  doctrine  of 
mutuality  of  estoppel  would  limit  the 
usefulness  of  that  subclass  victory  in 
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suits  brought  by  investors  not  members  of 
that  subclass.   See  generally  F.  James, 
supra  §11.31;  IB  J.  Moore,  supra,  1I0.412[1]; 
(1973  Supp.)  and  cases  cited  therein. 
And  see  Vestal,  Preclusion/Res  Judicata 
Variables:  Parties,  50  Iowa  L.  Rev.  27,  55-59 
(1964);  Note,  35  Geo.  Wash.  L.  Rev.  1010 
(1967);  Currie,  Mutuality  of  Collateral 
Estoppel:  Limits  of  the  Bernhard  Doctrine, 
9  Stan.  L.  Rev.  281  (1957)." 

(E)   The  test  case  doctrine. 

Further,  in  very  exceptional  circumstances,  when  suggested  by 
and  agreeable  to  a  defendant,  the  United  States  Court  of 
Appeals  for  the  Third  Circuit  held  that  a  test  case  by  a 
single  plaintiff  should  precede  the  class  action  determina- 
tion.  Katz  v.  Carte  Blanche  Corp.,  496  F.2d  747  (3rd  Cir. 
1974) .   The  Katz  case  involved  an  extremely  large  number  of 
proposed  class  members  with  very  small  potential  individual 
damages  as  credit  card  holders  under  the  Truth  in  Lending 
Act.   The  defendant  on  appeal  expressed  fear  that  the  giving 
of  the  required  notice  would  damage  its  business. 

The  Katz  case  may  be  regarded  as  evidence  of  unusual 
judicial  action  to  avoid  denial  of  a  class  action  for  vindi- 
cation of  the  small  individual  pecuniary  claims  of  a  very 
large  class,  because  of  the  prohibitively  high  costs  of 
notices  and  possible  injury  to  defendant's  business  if 
notice  were  given.   The  Katz  decision  seems  contrary  to 
paragraph  (c) (1)  of  rule  23  which  requires  a  class  determination 
as  soon  as  practicable.   Under  ordinary  circumstances,  in 
the  absence  of  consent  by  the  defendant,  a  determination  of  the 
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merits  of  a  plaintiff's  claim  prior  to  a  ruling  on  a  motion 
for  class  determination  precludes  the  district  court  from 
certifying  a  class  action.   Peritz  v.  Liberty  Loan  Cor- 
poration, 523  F.2d  349  (7th  Cir.  1975).   An  illustration  of 
the  unintended  collateral  consequences  of  a  determination  of 
the  merits  before  class  certification  is  found  in  Roberts  v. 
American  Airlines,  Inc.,  526  F.2d  757  (7th  Cir.  1975),  in 
which  res  judicata  effect  of  a  judgment  in  favor  of  the 
defendant  was  denied  in  respect  to  unnamed  class  members  in 
subsequent  actions  brought  by  the  unnamed  class  members. 

(F)   The.  courts  of  appeals  inter- 
vene  at  the  pretrial  stage. 

The  district  court  determination  that  an  action  may  or 
may  not  proceed  as  a  class  action  is  ordinarily  an  inter- 
locutory order  from  which  no  appeal  can  be  taken.   Neverthe- 
less, the  courts  of  appeals  have  reviewed  such  interlocutory 
class  action  orders  under  Sections  1291,  1292(a)(1),  1292(b) 
1651,  Title  28,  United  States  Code,  and  by  mandamus.   While 
in  most  cases  when  interlocutory  appellate  review  has  been 
granted  exceptional  circumstances  have  been  present  which 
justified  appellate  intervention  at  the  pretrial  stage,  in 
other  cases  it  is  permissible  to  conclude  that  the  appellate 
court  substituted  its  discretion  for  the  broad  discretion 
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9 
accorded  the  district  courts  under  rule  23. 

(1)   Section  1291:  Final  Decisions. 

Under  Section  1291,  Title  28,  United  States  Code, 

the  courts  of  appeals  are  given  jurisdiction  over  appeals 

from  all  "final  decisions"  of  the  federal  district  courts. 

Ordinarily,  a  determination  that  an  action  may  or  may  not 

proceed  as  a  class  action  is  not  a  "final  decision"  from 

which  an  appeal  can  be  taken  unless  the  district  court 

determines  that  the  denial  of  a  class  action  motion  operates 

as  a  final  judgment  with  respect  to  absent  class  members 

10 
under  Rule  54(b)  of  the  Federal  Rules  of  Civil  Procedure. 

However,  in  1966  the  Second  Circuit  Court  of  Appeals  announced 
the  "death  knell"  doctrine  authorizing  early  appeals  of 
right  under  Section  1291  from  denials  of  class  action  deter- 
minations that,  in  special  circumstances,  for  practical  purposes 
were  final.   Eisen  v.  Carlisle  &  Jacquelin,  370  f .2d  119  (2nd 
Cir.  1966),  cert,  denied,  386  U.S.  1035  (1967)  (Eisen  I) . 


9.  Interlocutory  appellate  review  of  orders  other  than 
class  action  determinations  is  not  within  the  scope  of 
this  section.   Nevertheless,  a  liberal  policy  of  appeala- 
bility of,  e.g.,  orders  denying  a  defendant  leave  to 
file  a  counterclaim,  In  re  Cessna  Distributorship 
Antitrust  Litigation,  532  F.2d  64  (8th  Cir.  1976), 
presents  the  same  threat  to  orderly  pretrial  processing 

of  class  actions  as  does  a  liberal  policy  of  appealability 
of  class  actions  determinations. 

10.  See  e.g.  Windham  v.  American  Brands  Inc.  539  F.2d 
1016  (4th  Cir.  1976);  Monarch  Asphalt  Sales  Co.,  Inc. 
v.  Wilshire  Oil  Co.  of  Texas,  511  F.2d  1073  (10th  Cir. 
1975);  Wetzel  v.  Liberty  Mutual  Insurance  Co.,  508  F.2d 
239  (3rd  Cir.  1975);  Oatis  v.  Crown  Zellerbach  Corporation, 
398  F.2d  496  (5th  Cir.  1968). 
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In  1973,  the  Second  Circuit  announced  a  "reverse  death 
knell"  doctrine  authorizing  interlocutory  appeals  under 
Section  1291  from  orders  granting  class  action  determina- 
tions under  special  circumstances.   Eisen  v.  Carlisle  &  Jac- 
quelin,  479  F.2d  1005,  1007  (2nd  Cir.  1973)  (Eisen  III). 
The  Supreme  Court  affirmed  the  appealability  of  the  class 
action  certification  order  in  Eisen  III  on  the  basis  of  the 
"collateral  order"  doctrine  of  Cohen  v.  Beneficial  Loan  Corp. , 
337  U.S.  541,  93  L.Ed.  1528,  69  S.Ct.  1221  (1949),  which  allows 
appeals  from  a  small  class  of  decisions  concerning  collateral 
matters  that  could  not  be  reviewed  effectively  on  appeal 
from  a  final  judgment  on  the  merits.   Eisen  v.  Carlisle  & 
Jacquelin,  417  U.S.  156,  40  L.Ed. 2d  732,  94  S.Ct.  2140 
(1974)  (Eisen  IV) .   While  these  doctrines  have  not  been 
uniformly  applied,  they  continue  to  retain  some  vitality 
under  special  circumstances  to  afford  appellate  relief  from 
interlocutory  class  action  orders,  as  noted  hereinafter. 
Other  illustrations  of  the  "collateral  order" 
doctrine  in  the  class  action  context  may  be  noted.   In 
Kramer  v.  Scientific  Control  Corp.,  534  F.2d  1085,  21 
F.R.Serv.2d  1223  (3rd  Cir.  1976),  the  Third  Circuit  Court  of 
Appeals  held  that  an  order  certifying  a  plaintiff  lawyer  as 
a  plaintiff  class  representative  and  refusing  to  disqualify 
plaintiff's  partner  as  lawyer  for  the  class  was  appealable 
pendente  lite  under  the  collateral  order  doctrine.   The  court 
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then  proceeded  to  reverse  the  order  refusing  to  disqualify 
counsel  because  of  the  appearance  of  impropriety.  See  also: 
Woods  v.  Covington  County  Bank,  537  F.2d  804  (5th  Cir. 
1976).   However,  in  Catena  v.  Capital  Industries,  Inc.,  543 
F.2d  77  (9th  Cir.  1976),  the  Ninth  Circuit  Court  of  Appeals 
refused  to  permit  an  appeal  from  an  interlocutory  order 
approving  a  class  notice  under  the  collateral  order  doctrine, 
(a)   "Death  Knell"  Doctrine. 

Eisen  I  involved  a  district  court  order 
dismissing  class  allegations  in  a  federal  antitrust  action 
alleging  two  major  "odd-lot"  dealers  on  the  New  York  Stock 
Exchange  had  conspired  to  monopolize  trading  and  to  charge 
excessive  fees.   The  Second  Circuit  Court  of  Appeals  recognized 
that  in  view  of  the  complexity  and  cost  of  the  action  and 
plaintiff's  individual  claim  for  damages  of  only  $70,  the 
order  striking  the  class  allegation  would  for  all  practical 
purposes  end  the  lawsuit.   It  then  held  that  "[wjhere  the 
effect  of  a  district  court's  order,  if  not  reviewed,  is  the 
death  knell  of  the  action,  review  should  be  allowed." 
Eisen  I,  supra,  370  F.2d,  at  121.   The  Court  of  Appeals  then 
proceeded  to  reverse  the  order  denying  the  class  action 
certification  eighteen  months  later,  and  remanded  the  action 
with  instructions  to  the  district  court  to  consider  further 
whether  the  action  was  manageable.   Eisen  v.  Carlisle  & 
Jacquelin,  391  F.2d  555  (2nd  Cir.  1968)  (Eisen  II). 

The  "death  knell"  doctrine  has  been  employed 


101 


by  the  Second  Circuit  Court  of  Appeals  in  two  cases  since 
Eisen  I.   In  Green  v.  Wolf  Corporation,  406  F.2d  291  (2nd 
Cir.  1968) ,  cert,  denied  sub  nom. ,  Troster,  Singer  &  Co.  v. 
Green,  395  U.S.  977,  89  S.Ct.  2131,  23  L.Ed. 2d  766  (1969), 
the  plaintiff  brought  a  federal  securities  law  action  alleging 
that  the  defendants  had  issued  a  false  and  misleading  pro- 
spectus, claiming  individual  damages  of  less  than  $1,000  and 
seeking  to  maintain  the  action  as  a  class  action.   The 
district  court  struck  the  class  allegation.   The  Section 
1291  appeal  was  permitted  because  the  plaintiff  was  unlikely 
to  press  such  an  expensive  and  complex  action  to  recover 
less  than  $1,000  and  the  order  striking  the  class  allegation 
was  reversed  on  a  finding  that  the  case  was  properly  brought 
as  a  class  action. 

In  Korn  v.  Franchard  Corporation,  443  F.2d  1301 
(2nd  Cir.  1971),  the  Second  Circuit  Court  of  Appeals  permitted 
a  Section  1291  appeal  from  an  order  striking  class  allegations 
in  an  action  by  a  purchaser  of  a  limited  partnership  alleging 
defendants  violated  federal  securities  laws  by  issuing  a 
misleading  prospectus  when  plaintiff's  individual  damages 
were  only  $386. 

The  Fifth,  Sixth  and  Eighth  Circuit  Courts  of 
Appeals  have  also  adopted  the  "death  knell"  doctrine.   In 
Miller  v.  Mackey  International,  Inc.,  452  F.2d  424  (5th  Cir. 
1971) ,  the  Fifth  Circuit  Court  of  Appeals  permitted  a 


102 


Section  1291  appeal  from  an  order  denying  plaintiff's  motion 

for  a  class  action  certification  in  a  securities  action 

where  plaintiff  was  the  purchaser  of  only  100  shares  of 

stock  offered  with  an  alleged  misleading  registration  statement. 

The  district  court  order  was  reversed  on  the  grounds  that 

the  court  had  improperly  considered  the  merits  of  the  action 

in  ruling  on  the  class  action  motion. 

In  Ott  v.  Speedwriting  Publishing  Company, 
518  F.2d  1143  (6th  Cir.  1975),  the  Sixth  Circuit  permitted 
an  appeal  under  Section  1291  from  the  district  court's  order 
striking  class  allegations  in  an  antitrust  action  against 
the  franchisor  of  a  speedwriting  course  where  plaintiff's 
individual  damages  were  only  $30,  but  upheld  the  district 
court's  order  as  within  its  discretion. 

The  Eighth  Circuit  Court  of  Appeals  has  adopted  and 
applied  the  "death  knell"  doctrine  in  an  appeal  under  Section 
1291,  Title  28,  U.S.C.,  reversing  decertification  of  a  class 
of  purchasers  of  securities  in  an  action  alleging  material 
omissions  and  misrepresentations  in  a  registration  statement 
and  prospectus.   Livesay,  et  al .  v.  Punta  Gorda  Isles,  Inc., 
et  al.     F.2d    No.  76-1881  (8th  Cir.  1977).   At  the 
same  time  a  petition  for  mandamus  seeking  the  same  relief 
was  denied  in  No.  76-1906. 

The  Ninth  Circuit  Court  of  Appeals  has  also  recognized  the 
"death  knell"  doctrine,  but  has  limited  its  availability  to 
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actions  in  which  none  of  the  individual  class  members  have  a 

claim  which  is  sufficiently  large  to  provide  an  incentive  to 

pursue  the  action  absent  a  class  certification.   Share  v. 

Air  Properties  G.  ,  Inc. ,  538  F.2d  279,  (9th  Cir.  1976). 

Despite  the  breadth  of  the  "death  knell" 

doctrine  in  Eisen  I,  the  doctrine  has  been  invoked  only  when  the 

plaintiff's  individual  damages  were  so  small  that  the  class 

certification  was  essential  to  the  further  conduct  of  the  case. 

For  instance,  in  Milberg  v.  Western  Pacific  Railroad  Company, 

443  F.2d  1301  (2nd  Cir.  1971),  a  district  court  order  striking 

class  allegations  in  a  securities  action  was  held  nonappealable 

under  the  doctrine  because  plaintiff's  combined  claim  was 

$8,500.   In  Gosa  v.  Securities  Investment  Company,  449  F.2d 

1330  (5th  Cir.  1971),  an  appeal  in  a  securities  fraud  action 

was  dismissed  because  plaintiff's  individual  damages  were 

11 
$3,322.20. 


11.   Appeals  from  district  court  denials  of  class  action 

motions  were  dismissed  in  the  following  cases  where  the 
individual  plaintiff's  damages  were  of  such  magnitude 
that  the  death  knell  doctrine  was  deemed  inapplicable: 
Caceres  v.  International  Air  Transport  Association,  442 
F.2d  141  (2nd  Cir.  1970)  —  ($150,000);  City  of  New  York 
v.  International  Pipe  &  Ceramics  Corp.,  410  F.2d  295 
(2nd  Cir.  1969)  —  (plaintiffs  held  to  have  "adequate 
resources"  to  continue  action  with  "substantial  amounts" 
at  stake);  Shayne  v.  Madison  Square  Garden  Corporation, 
491  F.2d  397  (2nd  Cir.  1974)  --  ($7,482);  Songy  v. 
Coastal  Chemical  Corporation,  469  F.2d  124  (5th  Cir. 
1973)  —  ($78,700);  Greenhouse  v.  Greco,  496  F.2d  213 
(5th  Cir.  1974);  Knox  v.  Amalgamated  Meat  Cutters  (cont'd) 

(continued) 


104 


Furthermore,  the  Third  and  Seventh  Circuits  Courts  of 
Appeal  have  rejected  the  "death  knell"  doctrine  as  an  un- 
warranted extension  of  the  "collateral  order"  doctrine, 
distinguishing  Eisen  IV  on  the  grounds  that  the  controlling 
factor  in  that  case  was  the  order  imposing  the  costs  of 
notice  on  the  defendant  rather  than  the  nature  of  the  claims 
of  the  plaintiff  class.   In  Hackett  v.  General  Host  Corporation, 
455  F.2d  618  (3rd  Cir.  1973),  plaintiff  appealed  from  the 
district  court's  denial  of  class  certification  in  an  antitrust 
action  where  plaintiff's  individual  damages  were  only  $9. 
The  Third  Circuit  Court  of  Appeal  declined  to  recognize  the 
"death  knell"  doctrine  and  ruled  that  denial  of  class  action 
orders  would  be  appealable  only  under  a  Section  1292(b) 
certification,  a  Rule  54(b)  determination  or  through  manda- 
mus.  See  also :   Samuel  v.  University  of  Pittsburg,  506  F.2d 
355  (3rd  Cir.  1974). 


&  Butchers  Workmen  of  North  America,  AFL-CIO,  520  F.2d 
1205  (5th  Cir.  1975);  Siebert  v.  Great  Northern  Develop- 
ment Company,  494  F.2d  510  (5th  Cir.  1974);  Lamar che  v. 
Sunbeam  Television  Corporation,  446  F.2d  880  (5th  Cir. 
1971);  Cotten  v.  Treasure  Lake,  Inc. ,  518  F.2d  770  (6th 
Cir.  1975),  cert,  denied,     U.S.      ,      L.Ed. 2d 

,     S.Ct.      (1975);  Weingartner  v.  Union  Oil 
Company  of  California,  431  F.2d  26  (9th  Cir.  1970)  — 
($353,700);  Falk  v.  Dempsey-Tegler  &  Co. ,  Inc.,  472 
F.2d  142  (9th  Cir.  1972)  —  ($14,125);  Williams  v. 
Mumford,  511  F.2d  363  (D.C.Cir.  1975)  —  (at  least 
$10,000). 
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In  King  v.  Kansas  City  Southern  Indus- 
tries, Inc.,  479  F.2d  1259  (7th  Cir.  1973),  the  Seventh  Circuit 
Court  of  Appeals   followed  Hackett  v.  General  Host  Corporation, 
supra,  in  rejecting  the  doctrine.   The  rationale  behind  the 
rejection  is  twofold:   first,  in  restricting  interlocutory 
review  to  Section  1292(b),  Rule  54(b)  and  mandamus,  in  each 
instance  the  district  courts  have  discretion  to  weigh  the  counter- 
balancing considerations  involved  in  the  decision  whether  to 
permit  an  appeal;  and  second,  the  areas  of  federal  law  in 
which  consumer  class  actions  provide  such  a  potent  remedy, 
public  enforcement  co-exists  to  extend  inducements  to 
encourage  such  actions.   The  Seventh  Circuit  Court  of  Appeals 
reaffirmed  the  ruling  in  King  in  Anschul  v.  Sitmar  Cruises,  Inc., 
544  F.2d  364  (7th  Cir.  1976). 

(b)   "Reverse  Death  Knell"  Doctrine. 

The  "death  knell"  doctrine  provides  an  opportunity  for 

appeal  only  to  plaintiffs  whose  motions  for  class  certification 

have  been  denied  by  the  district  court.   In  the  interests  of 

12 
equality  of  treatment  between  plaintiffs  and  defendants, 

the  Second  Circuit  has  formulated  a  "reverse  death  knell" 


12.   See  Korn  v.  Franchard  Corporation,  443  F.2d  1301,  1305  (2nd  Cir. 
1971)  (Friendly,  C.J.,  concurring). 


106 


doctrine  which  permits  a  defendant  to  appeal  from  an  inter- 
locutory order  permitting  an  action  to  proceed  as  a  class 
action  under  special  circumstances.   Following  the  remand  in 
Eisen  II,  supra,  the  district  court  ordered  that  actual 
notice  of  the  Rule  23(b)(3)  class  action  be  given  to  less 
than  the  entire  class,  and  that  the  costs  of  notice  be 
assessed  only  after  a  "mini-hearing"  on  the  probable  result 
on  the  merits.   The  Second  Circuit  Court  of  Appeals  ruled 
that  the  defendant  could  appeal  from  the  interlocutory  order 
certifying  the  class  because  the  order:   (1)  clearly  involved 
issues  "fundamental  to  the  further  conduct  of  the  case";  (2) 
were  separable  from  the  merits  of  the  case;  and  (3)  could 
result  in  irreparable  harm  to  the  defendant  in  terms  of  time 
and  money  spent  in  defending  a  huge  class  action  when  an 
appellate  court  may  years  later  decide  such  an  action  does 
not  conform  to  the  requirements  of  rule  23.   Eisen  III, 
supra,  479  F.2d,  at  1007  n  [1]. 

The  "reverse  death  knell"  doctrine  was  invoked  by  the 
Second  Circuit  Court  of  Appeals  again  in  Herbst  v.  International 
Telephone  and  Telegraph  Corp.,  495  F.2d  1308  (2nd  Cir.  1974),  to 
permit  a  defendant  to  appeal  from  an  interlocutory  class 
certification  order.   Plaintiff,  an  owner  of  Hartford  Fire 
Insurance  Company  stock,  brought  an  action  under  federal 
securites  laws  against  ITT  based  on  the  controversial  acquisition 
of  Hartford  by  ITT.   The  district  court  ruled  the  suit  could  be 
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maintained  as  a  class  action  on  behalf  of  all  Hartford 
shareholders  who  exchanged  their  stock  for  ITT  preferred. 
In  allowing  the  appeal  under  the  three-pronged  Eisen  III 
test,  the  Second  Circuit  Court  of  Appeals  announced  a 
liberal  policy  towards  appealability  of  interlocutory  class 
action  orders.   On  the  merits,  the  district  court's  exercise 
of  discretion  was  affirmed. 

The  promise  of  liberal  appealability  under 
the  "reverse  death  knell"  doctrine  has  not,  however,  become 
a  reality.  The  Second  Circuit  Court  of  Appeals  has  not 
invoked  the  doctrine  since  Herbst  to  permit  an  appeal,  and 
in  five  cases  has  dismissed  appeals  after  applying  the 
three-pronged  Eisen  III  test.   Kohn  v.  Royall,  Koegal  &  Wells, 
496  F.2d  1094  (2nd  Cir.  1974);  General  Motors  Corporation 
v.  City  of  New  York,  501  F.2d  639  (2nd  Cir.  1974);  Handwerger 
v.  Ginsberg,  519  F.2d  1339  (2nd  Cir.  1975);  Parkinson  v. 
April  Industries,  Inc.,  520  F.2d  650,  20  F.R.Serv.2d  627 
(2nd  Cir.  1975);  In  re  Master  Key  Antitrust  Litigation,  528 
F.2d  5  (2nd  Cir.  1975).   Furthermore,  in  Parkinson  v.  April 
Industries ,  Inc. ,  supra,  the  Second  Circuit  Court  of  Appeals 
in  reconsideration  of  the  liberal  policy  of  appealability 
under  the  "reverse  death  knell"  doctrine,  announce  in  Herbst, 
stated  that  the  elements  of  the  three-pronged  test  would  be 
interpreted  "most  restrictively"  and  that  the  test  would  not 
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be  met  if  the  defendant  questioned  only  the  propriety  of  a 
discretionary  ruling  of  a  trial  judge  under  rule  23. 

The  "reverse  death  knell"  doctrine  has  fared 
no  better  in  other  courts  of  appeals.   The  Fifth,  Sixth, 
Seventh,  Eighth,  and  Tenth  Circuits  dismissed  appeals  from 
district  court  orders  certifying  class  actions  in  Bennett  v. 
Behring  Corporation,  525  F.2d  1202  (5th  Cir.  1976);  Walsh  v. 
City  of  Detroit,  412  F.2d  226  (6th  Cir.  1969);  Thill 
Securities  Corp.  v.  New  York  Stock  Exchange,  469  F.2d  14 
(7th  Cir.  1972);  In  re  Cessna  Aircraft  Distributors  Anti- 
trust Litigation,  518  F.2d  213  (8th  Cir.  1975),  cert,  denied, 
423  U.S.  947  ,  46  L.Ed. 2d  282,  96   S.Ct.  363  (1975); 
Hellerstein  v.  Mr.  Steak,  Inc.,  531  F.2d  470  (10th  Cir. 
1976);  Seiffer  v.  Topsy's  International,  Inc.,  520  F.2d  795 
(10th  Cir.  1975).   The  Ninth  Circuit  has  specifically  dis- 
approved the  "reverse  death  knell"  doctrine.   In  Blackie  v. 
Barrack,  524  F.2d  891  (9th  Cir.  1975),  plaintiff  brought  a 
securities  fraud  action  alleging  defendants  misrepresented 
the  financial  condition  of  Ampex  Corporation  in  annual  and 
interim  reports.   The  district  court  determined  that  the 
action  could  proceed  as  a  class  action,  and  defendants 
appealed,  invoking  the  "reverse  death  knell"  doctrine.   The 
Ninth  Circuit  Court  of  Appeals  rejected  the  doctrine  after  a 
full  consideration  of  the  policies  underlying  it. 
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(2)   Section  1292(a)(1):   Interlocutory 
Injunctions. 

Under  Section  1292(a)(1),  Title  28,  United 
States  Code,  courts  of  appeals  are  given  jurisdiction  over 
"interlocutory  orders  of  the  district  courts.  .  .  granting, 
continuing,  modifying,  refusing  or  dissolving  injunctions, 
or  refusing  to  dissolve  or  modify  injunctions."  Several 
courts  of  appeals  have  permitted  appeals  under  Section 
1292(a)(1)  from  district  court  orders  striking  class  allega- 
tions in  actions  seeking  injunctive  relief,  when  denial  of 
the  class  action  has  the  effect  of  denying  or  considerably 
narrowing  the  scope  of  the  requested  injunctive  relief.   In 
Yaffe  v.  Powers,  454  F.2d  1362  (1st  Cir.  1972),  plaintiffs 
brought  a  civil  rights  action  against  a  chief  of  police 
alleging  harassment  in  violation  of  the  First  Amendment  and 
seeking  to  represent  a  class  of  all  persons  "who  wish  to 
engage,  in  the  City  of  Fall  River,  in  peaceful  political 
discussion.  ..."  The  district  court  ruled  that  the  require- 
ments of  rule  23  had  not  been  met  and  struck  the  class 
allegation.   The  First  Circuit  Court  of  Appeals  permitted  an 
appeal  under  Section  1292(a)(1)  because  "[a]lthough  the 
district  court  did  not  specifically  act  with  reference  to 
the  injunctive  relief  claimed  in  the  complaint,  the  substantial 
effect  of  its  order  denying  leave  to  proceed  as  a  class  is 
to  narrow  considerably  the  scope  of  any  possible  injunctive 
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relief  in  the  event  plaintiffs  ultimately  prevail  on  the 
merits"  and  reversed  the  order.   454  F.2d,  at  1364. 

The  Fourth,   Fifth,  Seventh  and  Ninth  Circuit  Courts  of 
Appeals  have  adopted  the  same  theory  of  appealability  of 
denials  of  class  action  orders  under  Section  1292(a)(1). 
In  Doctor  v.  Seaboard  Coast  Line  R.  Co.  540  F.2d  699  (4th 
Cir.  1976),  the  Fourth  Circuit  Court  of  Appeals  permitted 
an  appeal  from  an  interlocutory  order  denying  class  certifica- 
tion in  an  employment  discrimination  action  seeking  injunctive 
relief  under  Section  1292(a)(1).   In  Brunson  v.  Board  of  Trustees^ 
311  F.2d  107  (4th  Cir.  1962),  a  school  intergration  case  an 
appeal  under  Section  1292  was  allowed.   In  Jones  v.  Diamond, 
519  F.2d  1090  (5th  Cir.  1975),  the  Fifth  Circuit  Court  of 
Appeals  permitted  an  interlocutory  appeal  from,  and  reversed, 
an  order  striking  class  allegations  in  a  prisoner  civil 
rights  action  for  injunctive  relief  challenging  conditions 
of  confinement.   In  Price  v.  Lucky  Stores,  Inc.,  501  F.2d 
1177  (9th  Cir.  1974),  the  Ninth  Circuit  Court  of  Appeals 
permitted  an  Interlocutory  appeal  from  an  order  denying  a 
class  determination  in  an  employment  discrimination  action 
under  Title  VII  of  the  Civil  Rights  Act  of  1964,  and  re- 
manded the  case  for  further  findings.   See  also:   Inmates 
of  San  Diego  County  Jail,  Etc.  v.  Duffy,  528  F.2d  954  (9th 
Cir.  1975).   The  Seventh  Circuit  Court  of  Appeals  in 
Jenkins  v.  Blue  Cross  Mutual  Hospital  Ins.,  Inc.,  522  F.2d 
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1235  (7th  Cir.  1975),  permitted  appeal  from  denial  of  both 
a  preliminary  injunction  and  class  determination  in  a  Title 
VII  action  and  reviewed  the  class  action  order  because  the 
class  action  order  directly  controlled  the  disposition  of 
the  request  for  a  preliminary  injunction.   This  decision  is 
difficult  to  reconcile  with  the  later  decision  in  Weit  v. 
Continental  Illinois  Bank  and  Trust  Co.,  535  F.2d  1010  (7th 
Cir.  1976),  infra.   But  in  Illinois  Migrant  Council  v.  Pilliod, 
540  F.2d  1062  (7th  Cir.  1976),  the  rule  in  the  Jenkins  case 
was  followed. 

The  Section  1292(a)(1)  theory  of  appeal- 
ability of  denials  of  class  action  orders,  like  the  "death 
knell"  doctrine,  has  not  been  uniformly  accepted  by  all 
courts  of  appeals.   The  District  of  Columbia  Circuit  Court 
of  Appeals  rejected  the  theory  in  Williams  v.  Mumford,  511 
F.2d  363  (D.C.Cir.  1975),  a  Title  VII  action  alleging  employ- 
ment discrimination  by  the  Library  of  Congress,  as  "an 
unwarranted  expansion  of  the  statutory  language"  of  Section 
1292(a)(1).   511  F.2d,  at  369.   The  Second  Circuit  Court  of 
Appeals  declined  to  permit  an  appeal  under  the  theory  in 
City  of  New  York  v.  International  Pipe  &  Ceramics  Corp., 
410  F.2d  295  (2nd  Cir.  1969),  an  antitrust  action.   The 
Seventh  Circuit  Court  of  Appeals  denied  an  appeal  based  on 
the  theory  in  Weit  v.  Continental  Illinois  National  Bank 
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and  Trust  Co. ,  535  F.2d  1010  (7th  Cir.  1976),  agreeing  with 
the  District  of  Columbia  Circuit  Court  of  Appeals  conclusion 
in  Williams  v.  Mumford,  supra.   Cf :   Donaldson  v.  The  Pillsbury 
Company,  529  F.2d  979  (8th  Cir.  1976). 

(3)   Section  1292(b):   Interlocutory  Appeals. 

Under  Section  1292(b),  Title  28,  United 
States  Code,  a  district  judge  in  making  an  interlocutory 
order,  may  certify  "that  such  order  involves  a  controlling 
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question  of  law  as  to  which  there  is  substantial  ground  for 
difference  of  opinion  and  that  an  immediate  appeal  from  the 
order  may  materially  advance  the  ultimate  termination  of  the 
litigation."  The  court  of  appeals  is  then  given  discretion 
to  permit  an  appeal  from  the  order.   Courts  of  appeals  have 
construed  Section  1292(b)  to  permit  not  only  review  of 
class  action  orders  and  preliminary  legal  issues,  such  as 
standing  and  jurisdictional  questions,  but  also  review  of 
the  merits  and  of  aspects  of  class  action  determinations 
which  are  generally  considered  to  lie  within  the  trial 
judge's  discretion.   No,  reported  decisions  have  been  found 
in  which  a  court  of  appeals  has  declined  to  accept  a  Section 
1292(b)  appeal  from  a  class  action  determination. 

(a)   Review  of  Preliminary  Legal  Issues. 

Preliminary  legal  issues  not  involving 
the  merits  were  reviewed  in  discretionary  appeals  under 
Section  1292(b)  in  Kauffman  v.  Dreyfus  Fund,  Inc. ,  434  F.2d 
727  (3rd  Cir.  1970),  in  which  a  district  court  order  certi- 
fying a  securities  class  action  was  reversed  because  plain- 
tiff lacked  standing  to  sue;  and  in  Zahn  v.  International 
Paper  Co.,  469  F.2d  1033  (2nd  Cir.  1972),  affirmed  414  U.S. 
291,  94  S.Ct.  505,  38  L.Ed. 2d  511  (1973),  involving  the 
issue  whether  each  class  member  in  a  diversity  case  was 
required  to  meet  the  jurisdictional  amount  requirement. 
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(b)  Review  of  the  Merits. 

In  Eisen  IV,  supra,  the  Supreme  Court 
cited  with  approval  Judge  Wisdom's  conclusion  (in  Miller  v. 
Mackey  International,  Inc.,  452  F.2d  424  (5th  Cir.  1971),  that 
"[i]n  determining  the  propriety  of  a  class  action,  the 
question  is  not  whether  the  plaintiff  or  plaintiffs  have 
stated  a  cause  of  action  or  will  prevail  on  the  merits,  but 
rather  whether  the  requirements  of  Rule  23  are  met."  Id. 
417  U.S.,  at  178,  40  L.Ed. 2d,  at  749.   Despite  this  holding, 
in  two  cases  on  interlocutory  1292(b)  appeal,  courts  of 
appeals  reviewed  the  merits  of  plaintiff's  legal  theory  in 
determining  whether  common  questions  predominate  over 
individual  questions. 

In  Ungar  v.  Dunkin'  Donuts  of  America,   Inc.,  531 
F.2d  1211  (3rd  Cir.  1976),  the  Third  Circuit  Court  of  Appeals 
reversed  a  district  court  class  action  certification  in  an 
action  by  a  franchisee  alleging  illegal  tie-in  sales  by  its 
franchisor.   The  district  court  had  held  that  the  action 
could  proceed  as  a  class  action  on  behalf  of  all  franchisees. 
The  district  court  had  concluded  that  common  questions 
predominated  after  rejecting  application  of  the  doctrine 
requiring  proof  of  "individual  coercion"  of  each  member  in 
determining  the  applicable  substantive  law  of  tying.   In 
reviewing  the  merits  of  the  rejection  of  "individual  coercion" 
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doctrine,  the  court  of  appeals  ruled  that  individual  coercion 
must  be  shown.   Because  the  class  determination  was  based  on 
the  district  court  conclusion  that  proof  of  individual 
coercion  was  not  required,  the  class  determination  was 
reversed  and  the  cause  remanded  for  further  proceedings 
consistent  with  the  ruling  of  the  court  of  appeals. 

In  Blackie  v.  Barrack,  524  F.2d  891  (9th 
Cir.  1975),  the  Ninth  Circuit  Court  of  Appeals  conducted  a 
limited  review  of  the  merits  of  plaintiff's  legal  theory  in 
affirming  the  district  court's  class  certification  in  a 
securities  action  for  violation  of  Section  10(b)  of  the 
Securities  and  Exchange  Act  of  1934  and  Rule  10b-5.   The 
Ninth  Circuit  Court  of  Appeals  reviewed  the  elements  of 
reliance  and  measure  of  damages  involved  in  a  10b-5  claim  in 
determining  whether  common  questions  predominated  and  whether 
conflicts  between  class  members  precluded  a  class  determination. 

(c)   Review  of  Discretionary  Rulings. 

Courts  of  appeals  have  undertaken  review 
of  two  types  of  discretionary  rulings  by  district  courts  in 
making  class  action  determinations:   (1)  whether  a  class 
action  is  an  appropriate  vehicle  for  litigating  certain 
types  of  claims;  and  (2)  whether  a  class  action  is  superior 
to  other  available  methods  for  adjudicating  the  controversy. 

The  appropriateness  of  the  class  action 
device  in  litigating  specific  types  of  claims  was  reviewed 
by  courts  of  appeals  in  several  cases. 
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In  Kline  v.  Coldwell,  Banker  &  Co.,  508 
F.2d  226,  234  (9th  Cir.  1974),  an  antitrust  action  on  behalf 
of  real  estate  sellers  in  the  Los  Angeles  area  against  the 
Los  Angeles  Realty  Board  and  32  named  real  estate  brokers, 
the  Ninth  Circuit  Court  of  Appeals  created  a  doctrine  that  a 
class  action  should  not  be  certified  when  the  potential 
liability  of  a  defendant  class  to  a  plaintiff  class  was  so 
great  that  it  "would  shock  the  conscience."  In  this  case, 
an  added  reason  was  given  that  class  actions  should  not  be 
certified  in  civil  treble  damage  claims  for  relief  under  the 
Sherman  and  Clayton  Acts.   508  F.2d,  at  235.   In  the  Kline 
case,  quoting  from  the  opinion  of  Judge  Frankel  in  Ratner  v. 
Chemical  Bank  New  York  Trust  Co.  (S.D.N.Y.  1972)  54  F.R.D. 
412  (a  Truth  in  Lending  Act  case),  the  Ninth  Circuit  Court 
of  Appeals  went  beyond  the  Ratner  decision  to  state  categori- 
cally that,  since  the  treble  damage  actions  were  punitive, 
class  actions  in  such  cases  were  inappropriate.   Judge 
Frankel  had  expressly  refrained  from  enunciating  such 
general  rule  in  the  Ratner  case. 

In  Wilcox  v.  Commerce  Bank  of  Kansas 
City,  474  F.2d  336  (10th  Cir.  1973),  the  Tenth  Circuit  Court 
of  Appeals  affirmed  the  district  court's  determination  that 
an  action  on  behalf  of  all  Bankamericard  holders  under  the 
Truth  in  Lending  Act  should  not  proceed  as  a  class  action. 
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In  the  Wilcox  case,  the  Tenth  Circuit  Court  of  Appeals  held 
that  nothing  in  the  Truth  in  Lending  Act  expressly  precluded 
cr  required  class  treatment  of  claims  under  the  Act;  that 
the  appropriateness  of  a  class  action  under  the  Act  must  be 
decided  on  a  case-by-case  basis  in  the  discretion  of  the 
district  court;  and  that  denial  of  a  class  determination 
when  the  defendant's  potential  liability  to  the  class  could 
exceed  one  billion  dollars  was  not  an  abuse  of  discretion. 

In  Johnson  v.  Georgia  Highway  Express, 
Inc.,  417  F.2d  1122  (5th  Cir.  1969),  the  Fifth  Circuit  Court 
of  Appeals  reversed  the  district  court's  narrowing  of  the 
requested  class  in  an  employment  discrimination  action  under 
Title  VII  on  the  grounds  that  the  action  was  an  "across  the 
board"  attack  on  all  unequal  employment  practices  by  defendant, 
and  thus  it  was  error  to  limit  the  class  to  only  employees 
who  had  been  discharged  because  of  race. 

In  Hohmann  v.  Packard  Instrument  Co., 
399  F.2d  711  (7th  Cir.  1968),  the  Seventh  Circuit  Court  of 
Appeals  reversed  a  district  court  denial  of  the  class  certifi- 
cation in  a  suit  by  a  purchaser  of  defendant's  securities 
alleging  violations  of  federal  securities  laws,  finding  the 
case  to  present  the  "classic  type  of  situation"  in  which  a 
class  action  is  appropriate. 
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On  appeal  from  a  final  judgment  of  dis- 
missal in  Ballard  v.  Blue  Shield  of  So.W.Va. ,    F.2d    , 
22  F.R.Serv.2d  46  (4th  Cir.  1976),  a  general  discretionary 
denial  of  determination  of  a  45  member  class  for  lack  of 
numerosity  was  reversed  and  remanded  for  findings  of  specific 
reasons  for  the  denial.   In  a  similar  case  the  Ninth  Circuit 
Court  of  Appeals  directed  the  district  court  to  certify  the 
class  in  an  EEOC  action.   Gibson  v.  Local  40  Etc.,    F.2d    , 
22  F.R.Serv.2d  461  (9th  Cir.  1976). 

In  three  cases,  courts  of  appeals  have 
reviewed  the  district  court's  ruling  that  a  class  action 
either  was,  or  was  not,  a  superior  method  of  adjudication. 

In  Kamm  v.  California  City  Development 
Company,  509  F.2d  205  (9th  Cir.  1975),  an  action  on  behalf 
of  59,000  investors  in  a  desert  land  promotion  scheme  under 
the  securities  acts  and  the  Interstate  Land  Sales  Act,  the 
Ninth  Circuit  Court  of  Appeals  affirmed  the  district  court's 
denial  of  a  class  determination  on  the  grounds  that  proceedings 
instituted  by  the  Attorney  General  of  California  and  the 
Real  Estate  Commissioner  of  California  was  a  superior  alternative 
method  of  resolving  the  controversy. 

In  contrast,  in  Cameron  v.  E.  M.  Adams  &  Co. 
(9th  Cir.  1976)  in  an  appeal  from  a  final  judgment,  the  Ninth 
Circuit  Court  of  Appeals  reversed  the  decertification  of  a 
class  in  a  securities  action,  holding  that  individual  proof 
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of  reliance  was  not  required  and  that  individual  statute  of 
limitations  issues  did  not  predominate  over  common  issues. 

In  Katz  v.  Carte  Blanche  Corporation, 
496  F.2d  474  (3rd  Cir.  1974),  cert,  denied,  419  U.S.  885,  95 
S.Ct.  152,  42  L.Ed. 2d  125  (1974),  the  district  court  deter- 
mined that  an  action  by  a  Carte  Blanche  credit  card  holder 
under  the  Truth  in  Lending  Act  could  proceed  as  a  class 
action.   Holding  that  discretionary  aspects  of  class  action 
orders  are  reviewable  in  a  discretionary  appeal  under  Section 
1292(b),  the  Third  Circuit  Court  of  Appeals  reversed  the 
class  action  certification  on  the  grounds  that  the  district 
court  failed  to  consider  whether  a  test  case  was  a  superior 
alternative  to  a  class  action  and  noted  the  problems  of 
manageability  presented  by  the  lower  court's  class  certifi- 
cation.  It  is  doubtful  the  test  case  issue  was  fairly  pre- 
sented to  the  district  court. 

And  in  In  re  Hotel  Telephone  Charges, 
500  F.2d  86  (9th  Cir.  1974),  the  Ninth  Circuit  Court  of 
Appeals  reversed  a  district  court  determination  that  an 
antitrust  and  fraud  action  alleging  a  nationwide  conspiracy 
among  forty-seven  hotel  chains  and  approximately  six  hundred 
individual  hotels  to  increase  room  rates  by  adding  fictitious 
telephone  charges  could  proceed  as  a  class  action.   It  found 
that  both  the  antitrust  and  fraud  issues  raised  individual 
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issues  which  precluded  a  finding  that  common  issues  predominated; 
that  the  action  was  unmanageable  in  terms  of  time,  administrative 
costs,  and  complexity;  that  the  potential  recovery  to  individual 
class  members  was  minimal;  that  the  principal  beneficiaries 
were  plaintiffs'  counsel;  and  accordingly  that  a  class 
action  was  not  a  superior  method  of  adjudication.  (In  the 
multidistrict  litigation  of  which  this  litigation  was  a 
minor  part,  no  problems  of  manageability  were  encountered  in 
implementation  of  the  settlement  of  the  major  part  of  the 
litigation. ) 

(4)   Section  1651:   Mandamus. 

The  extraordinary  writ  of  mandamus  has  tradi- 
tionally been  used  in  federal  appellate  courts  only  in 
exceptional  circumstances  amounting  to  a  judicial  "usurpation 
of  power"  to  confine  an  inferior  court  "to  a  lawful  exercise 
of  its  prescribed  jurisdiction,  or  to  compel  it  to  exercise 
its  authority  when  it  is  its  duty  to  do  so."  Will  v.  United 
States,  389  U.S.  90,  19  L.Ed. 2d  305,  88  S.Ct.  269  (1967). 
In  most  cases,  courts  of  appeals  have  declined  to  review 
district  court  class  action  orders  through  mandamus  on  a 
finding  that  the  trial  judge  acted  within  his  discretion. 
In  re  Cessna  Aircraft  Distributorship  Antitrust  Litigation. 
518  F.2d  213  (8th  Cir.  1975),  cert,  denied,  423  U.S.  947, 
46  L.Ed. 2d  282,  96   S.Ct.  363   (1975);  General  Motors  Corporation 
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v.  City  of  New  York,  501  F.2d  639  (2nd  Cir.  1974);  Interpace 
Corporation  v.  City  of  Philadelphia,  438  F.2d  401  (3rd  Cir. 
1971);  Hackett  v.  General  Host  Corporation,  455  F.2d  618 
(3rd  Cir.  1972).   See  also :   Weight  Watchers  of  Philadelphia 
v.  Weight  Watchers  International,  455  F.2d  770  (2nd  Cir. 
1972);  Rodgers  v.  United  States  Steel  Corporation,  508  F.2d 
152  (3rd  Cir.  1975).   However,  in  several  cases,  review  of 
district  court  discretionary  class  action  determinations 
has  been  obtained  through  mandamus. 

A  limited  review  of  the  merits  of  a  district 
court  class  action  determination  was  conducted  by  the  Tenth 
Circuit  Court  of  Appeals  in  denying  a  writ  of  mandamus  in 
Gold  Strike  Stamp  Company  v.  Christensen,  436  F.2d  791 
(10th  Cir.  1970). 

In  McDonnell  Douglas  Corp.  v.  U.S.  District 
Court,  Central  District  of  California,  523  F.2d  1083  (9th 
Cir.  1975),  however,  the  Ninth  Circuit  Court  of  Appeals 
granted  a  writ  of  mandamus  to  vacate  a  district  court  determination 
that  a  wrongful  death  action  arising  out  of  an  airline  crash 
could  proceed  as  a  class  action.   The  district  court  had 
determined  that  the  actions  could  be  maintained  as  class 
actions  under  subdivisions  (b)(1)(A),  (b)(1)(B),  and  (b)(2) 
of  rule  23.   The  Ninth  Circuit  Court  of  Appeals  held  that 
!'[n]one  of  these  subdivisions  permit  certifications  of  a 
class  whose  members  have  independent  tort  claims  arising  out 
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of  the  same  occurrence  and  whose  representatives  assert  only 
liability  for  damages,"  523  F.2d,  at  1085;  and  further  that 
the  error  was  of  such  magnitude  that  it  constituted  a  clear 
abuse  of  discretion  sufficient  to  invoke  mandamus. 

In  Green  v.  Occidental  Petroleum  Corporation 
(and  consolidated  cases),  541  F.2d  1335  (9th  Cir.  1976),  the 
Ninth  Circuit  Court  of  Appeals  vacated  the  certification 
under  Rule  23(b)(1)  of  a  class  of  plaintiffs  in  actions  for 
damages  under  Section  10(b)  of  the  Securities  Exchange  Act. 
In  the  same  opinion  the  Court  of  Appeals  refused  to  issue 
mandamus  to  vacate  a  contemporaneous  certification  under 
rule  23(b)(3)  of  the  same  class  of  plaintiffs.   This  may  be 
evidence  of  a  greater  respect  by  the  Ninth  Circuit  Court  of 
Appeals  in  damage  actions  for  certifications  under  paragraph 
(b)(3)  than  that  shown  for  certifications  under  paragraphs 
(b)(1)  or  (b)(2). 

A  writ  of  mandamus  was  granted  to  vacate 
a  protective  order  forbidding  communication  with  members  of 
a  certified  class  because  of  a  First  Amendment  violation  in 
Rodgers  v.  United  States  Steel  Corp.,  536  F.2d  1001,  22  F.R. 
Serv.2d  326  (3rd  Cir.  1976).   Attention  is  invited  to 
Sample  Pretrial  Order  No.  15  in  Appendix  of  Materials,  Part 
II  Manual  for  Complex  Litigation,  at  pages  146  and  147, 
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which  is  recommended  to  avoid  the  First  Amendment  problem. 

The  Third  Circuit  Court  of  Appeals,  in  a  Title  VII 
discrimination  action,  Western  Electric  Company,  Inc.  v. 
Stern,    F.2d    ,  (3rd  Cir.  1976),  denied  mandamus  to 
vacate  certification  of  a  class  by  a  district  court,  holding 
that  no  abuse  of  discretion  was  shown.   At  the  same  time,  the 

court  of  appeals  granted  mandamus  to  vacate  an  order 
limiting  discovery  by  the  defendant. 

In  Schmidt  v.  Fuller  Brush  Co. ,  527  F.2d  532  (8th 
Cir.  1975),  the  Eighth  Circuit  Court  of  Appeals  granted  a 
writ  of  mandamus  to  vacate  a  district  court  determination 
that  an  employee  action  seeking  compensation  allegedly  due 
under  the  Fair  Labor  Standards  Act  could  proceed  as  a  rule 
23  class  action,  on  the  grounds  that  the  order  violated  the 
express  terms  of  Section  16(b),  of  the  Fair  Labor  Standards 
Act,  Section  216(b),  Title  29,  United  States  Code.   This 
ruling,  based  on  lack  of  jurisdiction,  is  well  within  the 
traditional  use  of  the  extraordinary  writs  of  mandamus  and 
prohibition. 

Thus,  although  prior  to  McDonnell  Douglas  Corp.  , 
Green  and  Schmidt,  the  availability  of  mandamus  to  obtain 
interlocutory  review  of  discretionary  class  actions  o*ders 
was  at  best  questionable,  those  decisions  have  opened  an 
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avenue  for  interlocutory  relief  theretofore  apparently 

13 
closed. 

(G)   Propriety  of  Class  Action  In  "Mass 
Tort"  Litigation. 

Some  district  courts  have  achieved  efficiency,  speed, 

and  justice  by  certifying  classes  of  large  numbers  of  claimants 

in  "mass  tort"  and  air  disaster  litigation.   Petition  of 

Gabel,  350  F.Supp.  624  (C.D.Cal.  1972),  over  100  air  disaster 

claims;  American  Trading  and  Production  Co.  v.  Fischbach 

and  Moore,  47  F.R.D.  155  (N.D.I11.  1969),  1,200  tort  claims 

from  single  fire;  Hernandez  v.  The  Motor  Vessel  Skyward,  61 

F.R.D.  558  (S.D.Fla.  1973),  655  personal  injury  claims  of 

passengers  resulting  from  contamination  of  ship's  water 

supply.   Other  district  courts  have  denied  class  action 

certification  in  similar  circumstances.   Causey  v.  Pan 

American  World  Airways,  66  F.R.D.  392  (E.D.Va.  1975),  100 

air  disaster  claims;  Dave  v.  Commonwealth  of  Pennsylvania, 


13.   Courts  of  appeals  have  not  only  intervened  at  the 

pretrial  stages.   In  several  cases,  courts  of  appeals 
have  "intervened"  at  the  post  trial  stage  by  making  the 
class  action  determination  in  the  first  instance  on 
appeal  when  the  district  court  failed  to  make  a  class 
action  determination  below.   Johnson  v.  Mathews , 

F.2d     ,  Nos.  75-1297  and  75-1345  (8th  Cir.  June 
15,  1976);  Loche  v.  Board  of  Public  Instruction  of 
Palm  Beach  County,  499  F.2d  359,  365  (5th  Cir.  1974); 
Caldwell  v.  Craighead,  432  F.2d  213,  216  (6th  Cir. 
1970),  cert,  denied,  420  U.S.  953  (1971). 
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344  F.Supp.  1337  (E.D.Pa.  1972),  54  tort  claims  from  school 
bus  accident;  Hobbs  v.  Northeast  Airlines,  Inc.,  50  F.R.D. 
76  (E.D.Pa.  1970),  42  air  disaster  claims;  Marchesi  v. 
Eastern  Airlines,  Inc.,  68  F.R.D.  500  (E.D.N.Y.  1975),  over 
100  air  disaster  claims;  McDonnell  Douglas  Corp.  v.  U.S. 
District  Court  (9th  Cir.)  supra. 

The  opinion  of  Judge  Atkins  in  Hernandez  v.  The  Motor 
Vessel  Skyward,  supra,  contains  a  scholarly  exposition  of 
the  competing  considerations  and  the  applicable  authorities 
supporting  the  decision  to  certify  a  class  in  "mass  tort" 
litigation  under  paragraph  (b)(1)  of  rule  23. 

Suddenly,  while  the  district  courts  were  developing  the 
class  action  jurisprudence  in  the  mass  tort  field  on  a  case- 
by-case  basis,  a  panel  of  the  Ninth  Circuit  Court  of  Appeals 
issued  a  peremptory  writ  of  mandamus  ordering  an  interlocutory 
class  action  certification  in  air  disaster  litigation  vacated. 
McDonnell  Douglas  Corp.  v.  U.S.  District  Court,  Central 
District  of  California,  523  F.2d  1083  (9th  Cir.  1975), 
holding,  as  noted  above,  that  as  a  matter  of  law,  paragraphs 
(b)(1)  and  (b)(2)  of  rule  23,  F.R.Civ.P.,  do  not  permit 
certification  in  mass  tort  litigation.   It  remains  to  be 
determined  whether  this  sweeping  ruling  is  correct  and 
whether  it  extends  to  certifications  under  paragraph  (b)(3) 
of  rule  23. 
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(H)   The  "opt-in"  or  "opt-out"  dilemma. 

A  third  problem  inherent  in  class  actions  under  sub- 
paragraph (b)  (3)  of  rule  23  is  the  "opt-in"  and  "opt-out" 
dilemma.   It  has  been  persuasively  contended  by  many  author- 
ities that  a  class  for  settlement,  rather  than  for  litiga- 
tion, should  not  be  formed  and  that  the  members  thereof 
should  not  be  required  to  elect  to  settle  or  to  submit 
transactional  data  in  order  to  remain  in  the  class.   The 
same  problem  exists  in  class  actions  in  which  no  settlement 
is  proposed.   There  is  no  controlling  judicial  authority  on 
this  questionable  practice,  but  the  wording  of  the  rule  does 
not  expressly  authorize  it,  and  may  forbid  it. 

(I)   The  intra-mural  competition  between 
parties  and  counsel  to  represent 
the  class. 

Another  difficulty,  that  of  selecting  a  formal  party 
and  counsel  to  represent  a  class  or  subclass,  arises  when- 
ever two  or  more  parties  in  separate  actions  compete  to 
represent  the  class.   Because  the  compensation  of  successful 
counsel  for  the  class  is  often  high,  much  of  the  competition 
is  for  the  right  to  represent  the  class  as  counsel.   Nevertheless, 
only  the  ability  of  counsel  and  parties  to  represent  the 
class  effectively,  diligently,  and  in  the  interests  of 
justice  should  be  considered  in  selecting  representative 
parties. 
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(J)  The  problem  of  determining  and 

distributing  unliquidated  individual 
damages  for  each  class  member. 

A  more  difficult  problem  is  that  of  determining  the 
individual  damages  of  class  members  in  a  case  in  which 
liability  has  been  established.   Settlements  or  dismissals 
have  been  the  rule  in  most  class  actions.   In  settlements,  a 
formula  for  individual  compensation  agreed  upon  by  the 
parties,  approved  by  the  court,  and  accompanied  by  extra- 
judicial administration,  has  usually  eliminated  the  need  for 
determining  individual  damages  or  awards.   In  unsettled 
class  actions  under  subparagraph  (b)(3),  however,  the  prob- 
lem of  determining  damages  of  individual  class  members 
causes  difficulties  that  could  make  the  class  action  process 
impractical.   If  subparagraph  (b)(2)  or  b(3)  is  employed  and 
a  declaratory  judgment  of  the  separate  issue  of  liability  is 
secured,  the  problem  becomes  more  manageable  by  leaving  the 
question  of  damages  to  individual  settlement  or  to  subsequent 
separate  actions  by  the  class  members.   In  this  event, 
however,  many  individual  actions  for  damages  may  ensue  and 
thus  lessen  the  basic  value  of  the  class  action  device. 

The  problem  encountered  by  the  judiciary  in  awarding 
individual  damages  to  a  mass  of  practically  unidentifiable 
claimants  is  especially  perplexing.   To  avoid  the  exorbitant 
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expense  of  identifying  numerous  class  members  and  distrib- 
uting small  sums,  some  courts  have  undertaken  to  do  sub- 
stantial justice  by  adopting  the  concept  of  a  "fluid  class" 
recovery,  thus  rewarding  an  injured  class  of  consumers  by  reducing 
future  rates  or  prices,  or  by  employing  the  proceeds  of 
settlement  or  recovery  under  the  cy  pres  doctrine.   The 
parens  patriae  doctrine  may  also  have  some  special  utility 
in  this  area,  despite  the  recent  Supreme  Court  holding  in 

Hawaii  v.  Standard  Oil  Company  of  California  restricting  the 

14 
use  of  such  actions. 

(K)   Suggested  solutions  to  the 

difficult  problem  of  variable 
amounts  of  individual 
damages  of  class  members. 

The  problem  of  variable  amounts  of  individual  damages 
of  class  members  occurs  frequently  whether  the  damage  claims 
are  large  or  small.   If  the  class  embraces  a  large  number  of 
members,  the  problem  presented  is  whether  the  court  has  the 
capacity  to  determine  the  amount  of  individual  damages  for 
each  class  member  if  liability  is  established.   This  problem 
is  further  complicated  if  a  jury  trial  is  required. 

The  first  obvious  step  to  make  the  class  action  manageable 
is  to  separate  the  common  issue  of  liability  for  trial 
before  the  determination  of  individual  damages.   This  is 


14.   405  U.S.  251,  92  S.Ct.  885,  31  L.Ed. 2d  184  (1972) 
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permissible  under  subparagraph  (c)(4)  of  Rule  23  of  the 
Federal  Rules  of  Civil  Procedure. 

If  the  issue  of  liability  is  separated  and  the  defend- 
ant prevails  on  that  issue,  individual  damages  will  not  be 
determinable,  and  therefore  will  not  be  a  problem. 

If  liability  to  the  class  is  established,  individual 
damages  must  be  determined  in  the  absence  of  settlements. 

In  jury-waived  massive  antitrust  actions,  Judge  Zirpoli 
of  the  Northern  District  of  California  successfully  tried 
and  determined  the  individual  damages.   Wall  Products  Co.  v. 
National  Gypsum  Co. ,  326  F.Supp.  295  (N.D.Cal.  1971)  and  357 
F.Supp.  832  (N.D.Cal.  1973).   This  was  not  a  class  action, 
but  the  damage  problems  in  this  litigation  were  substan- 
tially the  same  found  in  similar  antitrust  class  action 
litigation. 

But,  if  a  jury  is  required,  separation  of  the  issue  of 
liability  is  complicated  by  the  fact  that  there  is  questionable 
authority  that  the  same  jury  must  try  individual  damages. 
Gasoline  Products  Co.  v.  Champlin  Refining  Co.,  283  U.S. 
494,  51  S.Ct.  518,  75  L.Ed.  1188  (1931).   This  is  not  an 
insuperable  difficulty,  but  creates  complex  problems  if  the 
amount  of  evidence  on  each  claim  for  damages  is  great.   An 
untried,  but  apparently  lawful,  procedure  would  permit  the 
jury  to  be  excused  temporarily,  to  appoint  a  Master  to 
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report  his  findings  on  all  individual  damages,  and  to  recall 

the  jury  to  hear  the  Master's  report  and  any  other  evidence 

offered  before  reaching  separate  verdicts  on  the  damages  of 

each  class  member,  under  the  doctrine  of  Ex  Parte  Peterson, 

252  U.S.  300,  40  S.Ct.  543,  64  L.Ed.  919  (1920).   In  this 

connection  it  should  be  remembered  that  there  is  no  reported 

class  action  in  which  the  issues  of  liability  and  damages 

have  been  litigated  to  a  conclusion  before  a  jury.   This 

does  not  mean  that  it  cannot  be  done.  It  results  in  part 

from  the  fact  that  most  litigable  class  actions  are  settled. 

(L)   Suggested  solutions  to  the 

problem  of  securing  names  and 
addresses  of  individual  class 
members  and  delivery  of  small 
damage  awards  to  each. 

This  problem  is  presented  whether  the  damage  awards 
result  from  settlement  or  trial. 

One  of  the  most  often  suggested  solutions  is  the 
employment  of  "fluid  recovery"  technique.   While  this  tech- 
nique avoids  identification  of  the  name  and  address  of  each 
class  member  and  requires  the  wrongdoer  to  give  up  the 
fruits  of  his  wrong  to  a  similar  class  by  future  credits,  or 
payments  to  a  "class  as  a  whole,"  it  has  been  found  to  be 
unauthorized  in  three  reported  cases.   In  re  Hotel  Telephone 
Charges,  500  F.2d  86,  18  F.R.Serv.2d  1313  (9th  Cir.  1974); 
City  of  Philadelphia  v.  American  Oil  Co. ,  53  F.R.D.  45 
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(D.N.J.  1971);  Eisen  v.  Carlisle  &  Jacguelin,  479  F.2d  1005 

(2nd  Cir.  1973),  reh.  and  reh.  en  banc  denied,  479  F.2d  1020 

(2nd  Cir.  1973),  judgment  vacated,  417  U.S.  156,  94  S.Ct. 

2140,  40  L.Ed. 2d  732  (1974). 

In  the  Eisen  case,  supra,  the  Supreme  Court  did  not 

pass  on  the  disapproval  of  the  fluid  concept  technique 

because  a  ruling  on  the  issue  was  not  necessary  to  its 

decision. 

(M)   The  abuse  of  settlements  of 
proposed  class  actions  on 
file  without  judicial  approval 
and  required  procedures  for 
judicial  hearings  on  proposed 
settlements. 

The  procedural  problem  of  settling  class  actions 

without  court  approval  arises  in  various  circumstances. 

After  filing  a  class  action,  the  formal  parties  may  undertake 

a  settlement  designed  to  reward  the  named  plaintiff  to 

the  detriment  of  the  rest  of  the  class.   Only  vigilance  by 

the  court  will  remedy  this  abuse.   Settlements  unfair  to  the 

class  generally,  or  to  subclasses  within  the  class,  may  also 

be  attempted.   Notice  and  judicial  hearing  on  the  fairness 

of  settlements  should  be  required  to  prevent  consummation  of 

unfair  settlements.   Unfair  allocation  of  settlement  proceeds 

within  classes  or  subclasses  may  occur  unless  provision  is 

made  for  adequate  hearing  as  to  the  propriety  of  the  proposed 


92-523  O  -  77  -  10 
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settlements,  and  for  independent  appraisal  of  such  settlements 

by  the  court,  and  by  court-appointed  experts  in  exceptional 

circumstances. 

Required  Procedures  for 
Settlement  Hearings 

The  Ninth  Circuit  Court  of  Appeals  holds  that  not  only 
must  there  be  a  judicial  hearing  on  the  propriety  of  a  pro- 
posed settlement  for  Title  VII  23(b)(2)  class  action,  but 
there  must  also  be  carefully  given  notice  of  the  terms  of 
the  proposed  settlement  to  all  class  members,  and  full 
opportunity  for  each  class  member  to  object  to  the  class 
definition  and  terms  of  the  settlement  with  assistance  of 
separate  counsel,  followed  by  a  record  of  hearing,  findings 
of  fact,  and  conclusions  of  law  that  support  the  settlement. 
In  the  absence  of  full  compliance  with  these  requirements, 
the  judicial  approval  of  a  settlement  by  the  district  court 
was  reversed  on  appeal.   Manduj ano  v.  Basic  Vegetable 
Products,  Inc.,  541  F.2d  832  (9th  Cir.  1976). 

(N)  The  problem  of  excessive 
attorneys'  fees. 

Finally,  the  fixing  of  fees  for  attorneys  representing 

classes  and  subclasses,  on  the  same  standards  applied  in 

conventional  individual  actions,  may  produce  improper  and 

astonishing  results.   The  award  of  attorneys'  fees  to  counsel 

for  a  class  on  a  special  contract  or  contingent  fee  basis  may 
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generate  consequences  that  cannot  be  justified  and  that 

provoke  severe  and  warranted  public  criticism.   The  excessive 

award  of  counsel  fees  of  this  character  may  stimulate  efforts 

to  repeal  or  restrict  the  salutary  aspects  of  rule  23,  as 

well  as  other  actions  to  curb  its  abuses.   Standards  for 

judicial  approval  of  attorneys'  fees  which  are  designed  to 

avoid  questionable  awards,  are  contained  in  Section  1.47, 

15 
Part  I  of  the  Manual  for  Complex  Litigation.    Comprehensive 

discussions  of  the  authorities  and  of  appropriate  standards 

in  fixing  attorneys  fees  in  class  actions  can  be  found  in 

the  Lindy  Bros.  Builders,  Inc.  of  Phila.  v.  American  Radiator 

&  Standard  Sanitary  Corp.  cases,  487  F.2d  161.  (3rd  Cir. 

1973)  ["Lindy  I"],  and  540  F.2d  102  (3rd  Cir.  1976)  ["Lindy 

II"] .   See  also:   Merola  v.  Atlantic  Richfield  Company,  493 

F.2d  292  (3rd  Cir.  1974),  appeal  following  remand  540  F.2d  102 

(3rd  Cir.  1975);  Grunin  v.  International  House  of  Pancakes,  513 

F.2d  114  (8th  Cir.  1975);  City  of  Detroit  v.  Grinnell,  495  F.2d 

448  (2nd  Cir.  1974). 

Restrictive  Judicial  Decisions 
Cause  Congress  To  Take  Action 

The  construction  and  interpretation  of  the  Federal 

Rules  of  Civil  Procedure  and  the  jurisdictional  .statutes 

have  stimulated  a  renewed  congressional  interest  in  class 

action  consumer  legislation.   This  interest  is  expressed  in 

new  bills  reflecting  the  disappointment  of  some  members  of 

the  legislative  branch  with  the  continued  judicial  rejection 


15.   Manual  for  Complex  Litigation  pt.  I,  §  1.47,  at  28-30 
(rev.  ed.to  Jan.  1973). 
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class  actions  under  amended  rule  23  in  specific  cases. 

A  serious  and  scholarly  "Class  Action  Study,"  prepared 

at  the  direction  of  Senator  Magnuson,  Chairman  of  the 

Senate  Committee  on  Commerce,  concludes  with  the  following 

sections  (omitting  footnotes) : 

"Legislative  Ramifications 

"The  results  of  the  Class  Action  Study 
suggest  that  most  class  actions  proceed 
with  reasonable  smoothness  in  the  federal 
courts.   However,  the  study  also  showed  a 
group  of  cases  in  which  management  of  notice 
and  damage  methods  under  the  present  federal 
rule  23  became  difficult  or  impossible. 
Those  cases  usually  involved  both  very 
large  classes  and  small  individual  claims — 
a  problem  not  .uncharacteristic  of  some  con- 
sumer class  action  litigation.   This  find- 
ing should  be  a  matter  of  serious  concern 
to  legislators  and  consumer  advocates  who 
are  trying  to  devise  legislation  to  protect 
consumers  in  such  instances,  and  any  bill 
proposing  class  remedies  for  damages  to 
consumers  should  provide  specific  mechanisms 
to  appropriately  modify  the  ordinary  treat- 
ment of  representative  suits.  (Emphasis  added.) 

"Goals  of  a  Consumer 
Class  Action  Statute 

"A  consumer  class  action  statute  would 
establish  consumer  claims  for  which  relief 
can  be  granted  and  allow  appropriate  class 
action  suits  to  be  brought  under  the  statute. 
The  framers  of  this  type  of  legislation 
generally  have  four  main  purposes  in  mind: 
compensation  of  named  plaintiffs;  compensa- 
tion of  unnamed  plaintiffs;  prevention  of 
unjust  enrichment;  and  deterrence.   Both  the 
national  and  District  of  Columbia  studies 
indicated  that  in  many  class  suits  all  four 
goals  can  be  accomplished  under  present  rule 
23  procedures.   Ideally,  where  the  plaintiff 
class  obtains  judgment,  the  entire  class  is 
given  notice  so  that  all  members  can  receive 
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compensation,  the  defendant  is  deprived  of 
his  ill-gotten  gain,  and  the  defendant  is 
deterred  from  further  illegality. 

"Present  rule  23  procedures  such  as  those 
for  notice  and  subsequent  damage  distribution 
are  better  suited,  however,  to  effect  some  of 
the  above  four  goals  than  others.   The  strong 
notice  requirement  of  rule  23(c)(2)  as 
interpreted  by  the  Supreme  Court  is  aimed 
mainly  at  guarding  the  interests  of  individual 
class  members.   Unfortunately,  this  position 
means  that  cases  involving  large  classes  and 
consequently  great  notice  costs  are  likely 
to  be  dismisssed  by  courts  thereby  forfeiting 
the  possible  attainment  of  the  other  valid 
goals  of  class  action  litigation. 

"Similarly,  the  primary  purpose  behind 
requiring  aggressive  judgment  money  distribu- 
tion is  compensation  of  individuals.   The 
court  together  with  the  drafters  of  the  Federal 
Rules  of  Civil  Procedure  have  placed  emphasis  on 
the  need  to  effect  class  notice  and  damage 
distribution  procedures  strongly  oriented  toward 
compensation  of  unnamed  class  members.   Yet 
most  large  classes  with  small  individual  claims 
are  particularly  apt  to  be  unmanageable  if  the 
chief  purpose  is  viewed  as  individual  compensa- 
tion. 

"Thus  it  is  not  necessarily  the  mechanics 
of  administration  which  are  in  need  of  modifica- 
tion; it  is  the  legislative  goals  which  must  be 
reexamined.   Congress  thus  is  faced  with  a 
policy  choice  in  enacting  a  consumer  protection 
statute  with  class  action  enforcement  potential. 
It  may  retain  individual  compensation  as  the 
primary  purpose  of  class  actions,  secure  in 
the  knowledge  that  in  a  large  number  of  cases 
the  resulting  litigation  will  fully  accomplish 
that  statutory  purpose  under  present  rule  23. 
Or  Congress  may  accept  the  fact  that  individual 
relief  is  not  feasible  in  all  class  suits,  and 
mandate  that  other  legitimate  goals  such  as 
prevention  of  unjust  enrichment  and  deterrence 
be  effected  even  when  significant  individual 
recovery  is  not  possible.   If  Congress  makes 
such  a  determination  it  must  design  carefully 
the  enabling  procedures  included  in  any  con- 
sumer class  action  bill. 
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"Suggested  Procedures 

"Once  a  judge  has  determined  that  an 
action  under  a  consumer  statute  can  not 
proceed  as  a  rule  23(b)(3)  action  because 
of  problems  of  class  size  and  manageability 
problems,  procedures  specified  in  the 
statute  should  allow  the  case  to  proceed; 
notice  and  damage  distribution  would  then 
be  carried  out  under  the  special  provisions 
of  the  consumer  legislation.   Notice  could 
be  made  waivable  in  the  court's  discretion 
once  it  determined  that  the  representation 
of  the  class  is  adequate,  or  funds  could  be 
provided  for  in  order  to  pay  notice  costs. 
In  appropriate  cases  the  court  might  divide 
the  plaintiff  class  into  subclasses,  and 
direct  notice  by  publication,  individual 
notice,  or  require  no  notice  at  all  to  the 
various  subclasses.   For  example,  if  40 
percent  of  a  large  class  whose  members  were 
not  identifiable  was  believed  to  reside  in 
the  District  of  Columbia,  and  the  remainder 
of  the  class  was  geographically  scattered 
outside  of  Washington,  the  court  might  decide 
that  notice  by  publication  would  protect  the 
Washington  residents,  and  that  notice  to 
class  representatives  would  protect  adequately 
the  subclass  outside  of  Washington. 

"Similarly,  if  the  court  found  that 
proof  of  all  individual  damages  and  compen- 
sation of  all  the  class  were  not  feasible,  it 
should  have  discretion  to  dispense  with 
traditional  notice  procedures  to  class  mem- 
bers for  such  purposes.   Alternatively,  some 
provision  should  be  made  to  pay  for  notice 
in  appropriate  cases.   Actual  damages  then 
could  be  set  by  a  determination  of  the  gross 
amount  of  damages  caused  by  defendant,  using 
defendants'  business  records  and  available 
statistics  rather  than  by  compiling  in- 
dividual claims.   Although  precise 
gross-sum  determination  may  not  be  possible 
in  some  instances,  reasonable  estimates 
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should  be  acceptable,  even  if  not  accurate 
to  the  last  penny. 

"Although  in  present  practice  the 
courts  typically  assess  against  the 
defendant  only  those  damages  actually 
proved  by  plaintiff,  Congress  should  con- 
sider some  other  procedure  when,  compensa- 
tion of  all  class  members,  because  of  un- 
manageability ,  is  superseded  by  the  other 
purposes  of  consumer  class  action  legisla- 
tion.  The  statute  might  provide  for  the 
defendant  to  pay  not  only  the  claims  submitted 
and  verified  by  the  plaintiffs  as  well  as 
legal  costs,  but  also  a  deterrent  fund  con- 
sisting of  a  given  percentage  of  the  estimated 
gross  damages.   Unlike  a  fixed  fine,  the 
percentage  deterrent  fund  would  be  directly 
related  to  the  actual  harm  caused  by  the 
defendant.   In  addition,  Congress  might 
also  authorize  the  assessment  of  punitive 
damages  to  further  enhance  the  consumer 
class  actions'  deterrent  value. 

"If  not  all  assessed  damages  are  dis- 
tributed to  class  members  then  shortly  after 
judgment  a  hearing  could  be  held  to  deter- 
mine an  appropriate  disposition  of  the 
damage  fund  using  a  ' cy  pres'  concept.   This 
approach  has  been  analyzed  frequently  in 
current  literature,  and  proponents  have  been 
urging  judicial  acceptance  even  without 
specific  legislative  sanction.   An  immediate 
cy  pres  disposition  has  appeal  when  either 
it  is  not  reasonable  to  expect  claims  against 
the  judgment  to  be  made,  or  there  is  not  in- 
tent to  compensate  unnamed  class  plaintiffs. 
Such  an  immediate  decision  to  employ  cy 
pres  in  disposing  the  remaining  judgment 
monies  to  a  large  extent  would  foreclose 
compensation  of  unnamed  class  plaintiffs. 
Even  if  the  emphasis  of  a  consumer  class 
action  is  on  deterrence  and  prevention  of 
unjust  enrichment,  such  compensation  to 
unnamed  class  members  should  not  be  fore- 
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closed  more  than  is  necessary.   To  this  end, 
the  damage  fund  could  be  held  open  for  a 
specified  period  of  time  to  allow  claims 
against  it,  after  which  the  disposition  of 
the  remaining  sum  could  be  made.   However, 
if  as  proposed  for  cases  with  large  classes 
and  relatively  small  individual  claims,  no 
notice  of  judgment  is  given,  claimants  would 
be  unlikely,  and  simply  holding  the  fund 
open  would  serve  no  useful  purpose.   The 
deterrent  fund  might  could  also  be  used  for 
any  claimants  that  do  appear.   Since  the 
likelihood  of  unnamed  class  members  coming 
forward  to  claim  their  share  of  the  recovery 
should  not  depend  entirely  on  publicity 
attending  the  suit,  a  central  office  should 
be  created  to  monitor  actions  under  the  con- 
sumer statute.   Through  this  device,  persons 
considering  an  action  under  the  statute 
might  be  encouraged  to  inquire  if  a  similar 
case  is  pending  or  already  has  been  decided. 
Under  such  a  scheme  the  period  to  hold  open 
the  fund  might  be  determined  by  the  legisla- 
ture by  adding  a  grace  filing  period  to  the 
statute  of  limitations  for  the  particular 
offense.   Thus  a  potential  claimant,  were 
he  to  avail  himself  at  all  of  the  statutory 
remedy,  would  have  sufficient  time  to  dis- 
cover the  existence  of  the  fund  and  file  a 
claim.   After  expiration  of  the  designated 
filing  period  the  fund  could  be  closed  and 
a  cy  pres  disposition  would  then  be  appro- 
priate.  Additionally,  because  the  potential 
time  gap  between  judgment  and  class  closing 
may  make  it  impractical  to  assemble  judge 
and  parties  to  argue  the  manner  of  final 
disposition,  this  could  be  done  at  the 
termination  of  the  suit,  or  the  statute 
might  provide  for  alternative  disposition 
through  escheat  to  the  state. 

"In  conclusion,  both  the  national  and 
the  District  of  Columbia  studies  indicated 
that  some  rule  23(b)(3)  class  actions  are 
unmanageable  because  of  problems  of  admin- 
istering notice  and  damages.   Since  rule  23 
is  designed  to  protect  the  interests  of 
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individual  class  members ,  it  hinders  class 
actions  on  behalf  of  large  numbers  of  con- 
sumers with  meritorious  claims  too  small  to 
support  individual  suits,  thus  frustrating 
other  valid  ends  of  consumer  class  actions 
such  as  prevention  of  unjust  enrichment  and 
deterrence.   Congress  should  modify  class 
action  procedure  to  authorize  federal  courts 
to  allow  these  suits  to  be  litigated. 
Specifically,  the  legislation  should  approve 
notice  of  the  pendency  of  suit  and  notice  of 
judgment  limited  to  class  representatives, 
allow  a  gross-sum  approach  to  the  determina- 
tion of  damages,  and  permit  judgment  sums 
not  distributed  to  individual  class  members 
to  be  expended  in  a  cy  pres  disposition 
or  through  escheat  to  the  state." 

Parens  Patriae  Legislation. 

In  1976  the  94th  Congress  undertook  to  provide  by  new 

legislation  a  remedy  for  "the  inequities  and  inconsistencies 
of  restrictive  interpretations  of  the  notice  and  manageability 
provisions  of  Rule  23,"  by  enacting  the  Title  III,  Parens 
Patriae  Amendments  of  the  Omnibus  Antitrust  Bill.   The  House 
of  Representatives  passed  its  version  of  the  Act  in  H.R. 
8532.   After  protracted  debate  and  proceedings  the  Senate 
passed  its  version,  S.  1284.   In  the  closing  days  of  the 
Second  Session  of  the  94th  Congress  an  agreed  bill  was 
passed,  in  which  state  attorneys  general  are  authorized  by 
Title  III  to  bring  parens  patriae  civil  actions  to  recover 
damages  to  residents  of  the  states  caused  by  violations  of 
federal  antitrust  laws.   The  agreed  bill  also  expressly 
permitted  "aggregation  of  damages"  in  price  fixing  cases 
eliminating  the  need  for  proof  of  individual  damages  in  the 
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parens  patriae  action. 

Parens  patriae  actions  "may  in  theory  be  related  to 
class  actions"  as  noted  in  Hawaii  v.  Standard  Oil  Company 
of  California,  405  U.S.  251,  92  S.Ct.  885,  31  L.Ed. 2d  184, 
195  (1972),  the  leading  case  on  the  application  of  the 
parens  patriae  concept  in  federal  civil  antitrust  actions. 

The  Parens  Patriae  Amendments  of  Title  III,  within 

their  limits,  have  rendered  null  and  void  unduly  restrictive 

judicial  construction  of  rule  23.   A  reading  of  the  debates 

and  proceedings  preceding  the  passage  of  Title  III  leads  to 

the  conclusion  that  similar  legislation  in  the  future  may 

further  reject  much  more  restrictive  judicial  gloss  on  rule 

23.   3ecause  a  filibuster  had  prevented  a  conference  committee 

report,  Senator  Hart  of  Michigan  explained  the  agreed  bill 

passed  on  the  motion  of  Senator  Byrd  of  West  Virginia  in  the 

following  authoritative  language: 

"Title  III — Parens  Patriae  Amendments 

"1.  Separate  Cause  of  Action 

"The  original  House-passed  bill  purported 
to  be  entirely  procedural  in  nature.   Except 
for  authorizing  the  State  attorney  general 
to  sue  for  damages  on  behalf  of  consumers 
and  aggregation  of  damages,  the  House  bill 
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was  interpreted  by  some  as  adopting  all  the 
case  law  underlying  section  4  of  the  Clayton 
Act. 

"The  original  Senate-passed  bill  cre- 
ated a  separate  cause  of  action  in  the  State. 
In  this  regard,  the  bill  was  more  than 
merely  procedural  because  it  deliberately 
by-passed  some  of  the  language  of  section 
4  which  seme  courts  have  interpreted  so  as  to 
limit  or  deny  consumers  a  meaningful  right 
of  recovery. 

"The  Byrd  motion  adopts  the  basic  Senate 
approach,  but  contains  some  changes  in  the 
language  in  order  to  satisfy  some  of  the 
concerns  of  the  House  sponsors.   The  effect 
and  intention  of  the  provision  is  the  same 
as  contained  in  S.  Rep.  No.  94-803.   State 
attorneys  general  are  authorized  to  bring 
suits  for  violations  of  the  Sherman  Act,  in 
the  name  of  the  State  as  parens  patriae,  in 
effect  as  trustees  for  the  residents  of  the 
State.   A  direct  cause  of  action  is  granted 
the  States  to  avoid  the  inequities  and  in- 
consistencies of  restrictive  judicial  inter- 
pretations of  the  notice  and  manageability 
provisions  of  Rule  23  of  the  FRCP,  and  the 
rights  of  consumers  to  recover  damages  under 
section  4  of  the  Clayton  Act.   The  State 
still  must  prove,  however,  that  defendants 
violated  the  antitrust  laws,  that  consumers 
were  injured  because  of  such  violation,  and 
the  approximate  amount  of  the  total  con- 
sumer damage.   The  Byrd  motion,  just  as  the 
original  Senate  bill,  rejects  the  use  of  such 
labels  as  'standing',  'manageability' , 
'privity',  'target  area',  or  'remoteness'  by 
the  courts  to  frustrate  the  intent  of  the 
legislation.   Under  the  substitute  bill,  con- 
sumers who  paid  too  much,  were  denied  an 
economic  opportunity,  were  subject  to  an 
illegal  restraint  that  is  in  or  affects 
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commerce,  or  otherwise  were  denied  the  bene- 
fits of  a  free  and  open  market — are  intended 
to  be  able  to  recover  damages  through  the 
distribution  procedures  resulting  from  the 
State  attorneys  general  cause  of  action  in 
the  name  of  the  State.  (Emphasis  added.) 

"2.  Aggregation  of  Damages 

"The  original  Senate-passed  bill  specifi- 
cally authorized  aggregation  of  damages  in 
cases  of  price-fixing  and  patent  fraud,  while 
the  original  House-passed  bill  specifically 
authorized  aggregation  in  cases  of  price- 
fixing  agreements  in  willful  violation  of 
the  antitrust  laws.   The  substitute  bill 
reflects  a  compromise  under  which  aggrega- 
tion is  expressly  authorized  for  cases  of 
price-fixing.   This  compromise  represents 
a  narrowing  of  the  Senate's  provisions,  and 
a  slight  broadening  of  the  House's  provisions. 

"It  is  the  purpose  of  this  provision  to 
assure  that  potential  violators  be  deterred 
from  fixing  prices  as  that  practice  has  been 
determined  by  the  courts  under  existing  case 
law.   See  United  States  v.  Socony-Vacuum  Oil 
Co.,  310  U.S.  150  (1940);  United  States  v. 
Container  Corp.  of  America,  393  U.S.  355  (1969) 
As  was  pointed  out  in  the  Senate  Report 
94-803,  the  use  of  aggregate  damages  is 
critical  to  protection  of  the  public  welfare, 
because  of  the  impracticability  and  impossi- 
bility of  bringing  before  a  court  a  great 
number  of  consumers  to  prove,  individually 
and  separately,  the  fact  of  his  or  her  injury 
and  the  amount  of  his  or  her  damage. 

"At  the  present  time  there  is  a  division 
of  opinion  as  to  whether  the  courts  have  the 
inherent  power  to  use  aggregation  as  to  tech- 
nique for  measuring  damages  in  other  types 
of  cases.   The  substitute  bill  does  not 
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address  or  resolve  that  issue,  which  is  one 
for  the  courts  themselves  to  decide.   If,  in 
the  future,  the  courts  conclude  that  they 
have  the  inherent  power  to  use  the  aggrega- 
tion technique,  then  that  technique  would  of 
course  also  be  available  for  all  parens 
patriae  damage  suits.   In  this  regard,  pro- 
posed section  4D  should  be  read  as  an  author- 
ization, not  as  a  limitation. 

"3.  Notice 

"Section  4C(b)(l)'s  notice  provisions 
are  essentially  the  same  as  the  original 
Senate  provision,  and  it  is  to  be  inter- 
preted as  set  forth  in  the  Senate  report. 
The  reference  to  the  phrase  'due  process 
of  law1  is  of  a  clarifying  nature  to  make 
clear  that  the  provision  is  not  intended 
as  a  directive  to  the  judical  branch  to 
direct  a  notice  that  would  violate  due 
process  of  law. 

"4.  Equitable  Relief 

"The  original  Senate-passed  'bill  provided 
that  a  State  attorney  general  could  obtain 
monetary  and  other  relief  to  remedy  any 
damage  to  natural  persons  by  reason  of  a 
per  se  violation  of  the  antitrust  laws  or 
patent  fraud. 

"The  original  House-passed  bill  provided 
for  only  damages,  i.e.,  monetary  relief.   The 
House  supported  the  concept  of  State  attor- 
neys general  being  able  to  get  injunctions 
to  halt  antitrust  violations  which  were 
injuring  their  consumers,  but  the  House 
felt  that  the  Supreme  Court's  decision  in 
Georgia  v.  Pennsylvania  R.R. ,  324  U.S.  439 
(1945)  clearly  authorized  parens  patriae 
suits  for  injunctive  relief  under  section 
16  of  the  Clayton  Act. 
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"The  Byrd  motion  drops  any  mention  of 
relief  other  than  monetary  relief  because 
of  the  Senate  concurrence  with  the  House 
with  respect  to  the  right  of  the  States  to 
obtain  appropriate  relief  under  section  16 
pursuant  to  the  Georgia  decision.   It  is  in- 
tended that  the  States  be  able  to  continue 
using  section  16  to  obtain  appropriate  injunc- 
tive relief.   Nothing  in  the  Byrd  motion  is 
intended  to  deny  the  States  the  right  to  seek, 
and  obtain  such  relief. 

"5.  Contingency  Fees 

"Section  4G(1)(A)  prohibits  the  use 
of  percentage  contingency  fees  in  parens 
patriae  cases  filed  under  Section  4C.   This 
prohibition  is  to  be  imposed  by  the  court  in 
awarding  attorney's  fees  under  subsection 
4C(d)(l)  and  in  approving  dismissals  and 
compromises  under  subsection  4C(c). 

"Section  4G(1)(B)  makes  explicit  the 
prohibition  of  other  contingency  fees  unless 
such  fees  are  determined  by  the  court  after 
a  litigated  judgment  under  subsection  4C(d)(l) 
or,  if  a  case  is  settled,  by  the  court  under 
subsection  4C(d)(l)  and  4C(c). 

"The  standards  to  be  used  by  the  Court 
in  determining  a  reasonable  attorney's  fees 
are  set  forth  in  the  Senate  Report  No. 
94-803.   These  provisions  are  included  to 
assure  both  the  reasonableness  of  the  fees 
and  that  the  bulk  of  the  State  recovery 
would  be  distributed  to  consumers — not 
lawyers. 

"6.  Properly  Allocable 

''Section  4C(a)(l)  provides,  in  its 
last  sentence,  that  a  court  should  exclude 
from  the  amount  of  monetary  relief  awarded, 
any  amount  (A)  which  has  already  been 
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awarded  for  the  same  injury,  or  (B)  which 
is  properly  allocable,  as  of  the  time  the 
court  is  to  make  its  detenuination  of  the 
case  filed  under  section  4C,  to  natural 
persons  who  have  excluded  their  claims  pur- 
suant to  section  40(b)(2),  and  to  any  busi- 
ness entity.   The  plaintiff  will  have  to 
establish  the  amount  of  damage  properly 
allocable  to  consumers.   Depending  on 
the  nature  of  the  business,  and  the  economic 
activities  involved,  however,  the  burden 
of  going  forward  may  shift  back  and  forth 
depending  on  who  most  readily,  and  with  the 
best  reliability,  can  establish  the  compet- 
ing claims  within  a  chain  of  distribution. 
The  Senate  intention  with  respect  to  burden 
of  proof,  as  set  forth  in  report  no.  94-803, 
is  carried  forward  in  this  provision. 

"7.  Effective  Date 

"The  effective  date  (section  304)  in 
the  Byrd  motion  is  the  same  in  all  essentials 
as  the  Senate  passed  bill.   If  a  price  fixing 
conspiracy  terminated  prior  to  the  date  of 
enactment,  no  parens  patriae  action  may  be 
filed  under  section  4C.   If  a  price  fixing 
conspiracy  continued  after  the  date  of  en- 
actment, a  parens  patriae  action  under  Section 
4C  would  lie  with  respect  to  injury  sustained 
subsequent — but  not  prior — to  the  date  of  en- 
actment.  In  such  case,  evidence  of  the  price 
fixing  conspiracy  that  occurred  prior  to  the 
date  of  enactment  would  be  admissible  to  es- 
tablish liability  for  the  injury  sustained 
through  continuation  of  the  conspiracy  sub- 
sequent to  the  date  of  enactment." 

New  Class  Action  to  Vacate  or 
Annul  Judgments  of  Conviction 

On  December  15,  1976,  the  Third  Circuit  Court  of 

Appeals  reversed  a  final  judgment  of  dismissal  of  a  class 
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action  Co  annul  judgments  of  conviction  and  for  recovery  of 

fines  and  costs  paid  at  the  time  of  conviction  for  failure 

to  pay  wagering  tax.   Neely  v.  United  States,    F.2d 

(3rd  Cir.  1976),  45  LW  2305. 

In  this  novel  application  of  Rule  23,  F.R.Civ.P. 

the  Court  of  appeals  said: 

"The  Government  claims  that  the  attempted 
class  action  must  fail  ab  initio  because  civil 
procedures  are  not  available  to  remedy  criminal 
conviction  and  their  consequences.   It  characterizes 
the  complaint  as  seeking  a  "writ  of  coram  nobis" 
and  states  that  this  writ  survives  only  as  a 
criminal  remedy,  having  been  abolished  by  Fed. R. Civ. P. 
60(b)  for  civil  cases.   As  a  criminal  remedy,  the 
argument  continues,  civil  rules  are,  by  definition 
inapplicable  and  this  includes  class  action  procedures. 

"This  kind  of  tautological  reasoning  is  not 
helpful.   There  is  neither  authority  for,  nor 
substance  in,  the  argument  and,  accordingly,  it  is 
rejected  in  toto. 

"The  brute  fact  is  that  civil  procedures  are 
available  to  remedy  criminal  convictions  and 
their  consequences,  especially  where,  as  here, 
constitutional  deprivations  are  involved.   A 
federal  prisoner  may  move  to  vacate,  set  aside,  or 
correct  his  sentence  under  28  U.S. C.  §  2255;  a 
state  prisoner  may  obtain  similar  relief  by  a 
petition  for  habeas  corpus.   A  motion  under 
section  2255,  like  a  petition  for  habeas,  is  not 
a  proceeding  in  the  original  criminal  prosecution, 
but  an  independent  civil  suit.   Alternatively,  the 
facts  might  justify  a  Bivens-type  action  or  a  claim 
under  28  U.S. C.  §  1361.   These  two  are  civil  proceedings. 
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"In  making  its  determination  of  whether  the  action 
meets  stated  criteria  for  class  certification,  the 
district  court  must  not  be  unmindful  of  the  unique 
factual  context  in  which  the  case  arises.  The  statute 
of  limitations  has  now  run  on  future  individual  filings 
under  the  Tucker  Act;  if  a  class  certification  is 
denied  in  these  proceedings,  only  the  named  plaintiff 
and  possibly  some  intervenors  will  have  the  benefit  of 
the  relief  requested." 


Conclusion 
All  the  judicial  problems  of  the  new  class  action 
device  cannot  be  discussed  in  the  space  available.   It  can 
be  noted,  however,  that  amended  rule  23  provided  simulta- 
neously a  greater  inherent  potential  for  good  and  a  greater 
inherent  potential  for  evil  in  the  administration  of  justice 
than  has  any  other  civil  judicial  procedure  yet  adopted. 
The  intended  salutary  uses  of  amended  rule  23  should  be 
encouraged.   The  unintended  abuses  of  the  rule  must  be 
promptly  curbed  if  the  class  action  is  to  survive  as  a 
valuable  and  viable  procedural  device. 

William  H.  Becker 
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Prepared  Statement  of  Hon.  Charles  B.  Renfrew 

I  am  delighted  to  have  the  opportunity  to  share  with  the  Subcommittee  on 
Antitrust  and  Monopoly  my  views  concerning  the  oversight  of  autitrust  en- 
forcement. My  comments  address  two  broad  issues.  How  can  we  better  deter 
price  fixing  activity?  How  can  we  expedite  the  adjudication  of  antitrust 
actions? 

My  comments  derive  from  my  experience  on  the  bench  as  a  U.S.  District 
Judge  and  before  the  bench  as  a  private  practitioner.  I  have  been  a  Federal 
district  judge  for  only  5  years  and  thus  cannot  legitimately  refer  to  my  long 
tenure  to  prove  my  expertise.  However,  given  the  volume  of  antitrust  filings 
in  the  Northern  District  of  California,1  a  district  judge  sitting  there  is  quickly 
and  repeatedly  exposed  to  tbe  rigors  of  trying  antitrust  cases.  In  my  career 
on  the  bench,  I  have  disposed  of  at  least  ten  such  cases,  which  presented  a 
myriad  of  unfair  trade  practice  issues,  in  both  civil  and  criminal  contexts. 
Before  I  was  appointed  to  the  bench,  my  practice  as  a  private  attorney  with 
a  major  law  firm  centered  on  antitrust  litigation.  Having  grappled  with  anti- 
trust matters  from  both  of  these  perspectives,  I  have  reflected  on  the  problems 
of  antitrust  enforcement.  The  views  which  I  share  with  you  today  are  my 
personal  views  and,  as  will  become  clear  when  you  bear  from  other  members 
of  the  panel,  do  not  represent  a  consensus  of  opinion  among  the  Federal 
judiciary. 

What  steps  can  we  take  to  deter  most  effectively  antitrust  violations,  par- 
ticularly price  fixing  violations?  Congress's  recent  enactment  of  the  Anti- 
trust Procedures  and  Penalties  Act,"  and  the  Justice  Department's  subsequent 
decision  to  seek  a  base  18-month  prison  sentence  for  certain  antitrust  vio- 
lations,3 may  suggest  that  many  of  our  legislators  and  administration  of- 
ficials believe  that  the  answer  to  this  question  lies  in  the  severity  of  the  pen- 
alties imposed  upon  violators. 

I  am  inclined  to  take  a  broader  view.  To  the  extent  that  corporate  crime 
is  based  upon  a  rational  calculus.4  I  would  expect  that  its  deterrence  de- 
pends upon  a  series  of  interrelated  predictions.  What  is  the  likelihood  of 
detection?  If  detectiou  seems  probable,  what  is  the  likelihood  of  prosecution? 
If  legal  action  appears  probable,  what  is  the  likelihood  of  conviction?  If  con- 
viction seems  probable,  how  prohibitive  is  the  resultant  sentence  likely  to 
be?  I  would  like  to  focus  primarily  upon  the  first  and  last  of  these  four 
questions. 

As  I  have  formulated  this  set  of  inquiries,  the  probability  of  detection  is 
the  first  consideration.  This  ordering  makes  sense  not  only  from  a  chronolog- 
ical perspective  but  from  a  psychological  one.  My  intuition  tells  me  that  the 
fear  of  being  caught  in  the  wrong  may  be  the  most  powerful  of  deterrents.  Its 
power  proceeds  directly  from  the  intimidating  prospect  of  standing  guilty  and 
exposed  before  the  tremendous  power  of  the  state,  and  only  indirectly  from 
the  nature  of  the  collateral  consequences.  For  example,  I  daresay  that  many 
motorists  who  observe  speed  limits  would  gladly  pay  several  times  the  pro- 
spective fine  for  a  license  to  speed,  if  only  they  knew  they  would  not  hear  the 
police  siren  and  suffer  the  humiliation  of  being  ushered  to  the  side  of  the  road. 

Almost  all  persons  who  engage  in  prohibited  conduct  do,  to  some  degree, 
fear  detection.   The  possibility   of  detection  may  be  a  less   significant   deter- 


'E.g.,  in  1976.  more  private  antitrust  actions  were  commenced  in  the  Northern 
District  of  California  than  in  any  other  single  district  in  the  countrv.  Of  the  1504  such 
cases  filed  in  Federal  district  court  that  year.  Ifi4  were  filed  in  my  district.  >S'?e.  Admin- 
istrative Office  of  the  United  States  Courts.  Annual  Report  of  the  Director.  1976.  table 
C— 3.  In  1075.  more  private  antitrust  actions  were  commenced  in  the  Northern  District 
of  California  than  in  any  other  district  except  the  Southern  District  of  New  York.  Of 
the  1875  such  cases  filed  in  Federal  district  court  that  year.  109  were  filed  in  the 
Southern  District  of  New  York  and  94  in  the  Northern  District  of  California.  See, 
Administrative  Office  of  the  United  States  Courts.  Animal  Report  of  the  Director,  1975, 
table  C-3. 

=  15  V.Z.C.  1  (Sunn.  V.  1975). 

a  stro.  Memorandum  from  Donald  I.  Baker.  .Assistant  Attornev  General.  Antitrust 
Division.  "Guidelines  for  Sentencina  Recommendations  in  Felony  Cases  Under  the 
Sherman  Art."  dated  February  24.  1977. 

4  Corporate  crime,  like  individual  crime,  does  not  always  proceed  from  a  favorable 
cost-benefit  analysis.  See.  note  "Decisionmaking  Models  and  the  Control  of  Corporate 
Crime,"  85  Tale  L.J.  1091  (197R)  (arguing  that  perception  of  corporate  crime  as 
rational  action  is  inadequate  and  discussing  legal  implications  of  other  corporate 
decisionmaking  models). 
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rent  for  those  whose  crime  stems  from  need  or  a  perceived  inability  to  ad- 
vance in  socially  acceptable  ways.  However,  a  firm  belief  that  the  state  is 
likely  to  uncover  illicit  activity  should  have  a  strong  deterrent  effect  on 
those  who  exploit  the  public  from  comfortable  positions,  prompted  only  by 
greed. 

For  this  reason,  I  believe  that  we  should  devote  substantial  resources  to 
strengthening  the  Government's  ability  to  detect  violations.  There  is  no  doubt 
that  our  private  attorneys — particularly  our  young  practitioners — are  capable 
of  increasing  the  probability  of  detectiou  of  antitrust  violations  and  thus  serv- 
ing the  public  interest  through  their  efforts  in  treble  damage  actions.  In  my 
district,  in  recent  years,  private  treble  damage  actions  twice  preceded  grand 
jury  investigations  and  criminal  indictments."  Thus,  the  activities  of  the  so- 
called  private  attorneys  general  paved  the  way  for  Government  attorneys  to 
enforce  the  antitrust  laws.  Certainly  the  availability  of  attorneys*  fees  pro- 
vides ample  incentive  to  private  attorneys  to  bring  such  actions. 

Yet,  we  neither  can  nor  should  rely  primarly  upon  private  treble  damage 
actions  to  increase  significantly  the  risk  of  detection.  Congress  has  consistently 
rcognized  the  difference  between.  Government  enforcement  actions  which 
should  l»e  brought  only  when  doing  so  serves  the  public  interest  and  private 
treble  damage  actions  which  are  primarily  motivated  by  the  economic  self 
interest  of  the  plaintiff.0  To  reach  the  goal  of  increased  compliance  with  tbe 
antitrust  laws,  I  believe  we  need  to  strengthen  and  publicize  the  investigatory 
potential  of  the  Antitrust  Division  of  the  Department  of  Justice  and  the  Fed- 
eral Trade  Commission.  Although  it  is  clear  that  these  bodies  cannot  monitor 
all  business  activity,  public  knowledge  that  investigation  is  pervasive  and  con- 
tinual should  have  a  strong  inhibitory  effect.  Individuals  need  not  believe 
that  detection  is  certain,  but  only  reasonably  probable,  that  is,  likely  enough 
to  make  the  planned  conduct  risky. 

The  fear  of  detection  is  increased  by  the  frightening  prospect  of  setting  the 
criminal  justice  process  into  motion.  The  belief  that  the  discovery  of  cor- 
porate crime  will  likely  be  followed  by  a  criminal  prosecution  which  dissi- 
pates personal  and  familial  well-being  and  a  conviction  which  publicly  brands 
the  individual  a  lawbreaker  decreases  markedly  the  attractiveness  of  illegal 
activity.  Then,  the  question  which  commands  so  much  of  the  attention  of 
Government  officials,  legal  theorists  and  the  media  becomes  relevant :  To  what 
degree  will  the  individual's  calculation  of  the  feasibility  of  illegal  business 
activity  be  affected  by  the  sentence  wbieh  be  believes  he  would  likely  receive? 

The  Antitrust  Division's  current  position  on  sentencing  in  antitrust  felony 
cases,  as  set  forth  in  Mr.  Baker's  memorandum  of  February  24,  1977,  suggests 
the  Division's  present  belief  that  (1)  harsher  sentencing,  specifically  prison 
sentences  of  a  norm  of  IS  months,  will  best  deter  violations  of  section  1  of  the 
Sherman  Act,  and  (2)  uniformity  in  sentencing,  along  the  lines  proposed,  is 
just.  I  have  some  doubt  that  either  of  these  propositions  can  withstand  rigorous 
analysis. 

Deterrence,  both  specific  and  general,  bas  long  been  recognized  as  one  of  the 
primary  purposes  of  sentencing.  Given  its  long  theoretical  recognition,  it  is 
surprising  how  little  we  really  know  about  its  operation.  It  is  simply  enough 
to  state  the  requirements  of  deterrent  sentencing :  To  inhibit  both  repeat  vio- 


5  The  civil  liability  of  three  major  manufacturers  of  gypsum  wallboard  for  con- 
spiracy to  establish  and  maintain  the  prices  of  such  wallboard  in  violation  of  section  1 
of  the  Sherman  Act.  15  TJ.S.C.  1  (Supp.  V  197.").  was  tried  and  determined  nearly  2 
years  before  a  criminal  indictment  was  filed  against  the  companies.  Compare  Wall 
Products  Co.  vs.  National  States  vs.  United  States  Gvpsum  Co..  32G  F.Supp.  295  (N.D. 
Cal.  1971).  with  indictment.  United  States  vs.  United  States  Gypsum  Co.,  No.  C.R-73- 
347  (W.D.Pa..  filed  December  27,  1973). 

Similarly,  a  food  processing  and  packaging  company  filed  a  class  action  against  a 
group  of  paper  label  and  box  manufacturers  in  March  1972,  seeking  damages  resulting 
from  the  defendants'  alleged  conspiracy  to  fix  and  maintain  prices  and  divide  the  market 
for  their  products  in  violation  of  section  1  of  the  Sherman  Act.  Complaint,  Sun  Garden 
Packing  Co.  vs.  International  Paper  Co..  No.  C-72-592-[CFP]  (N.D.Cal..  filed  March 
31.  1972).  Four  major  defendants  settled  with  the  plaintiffs  and  were  dismissed  from 
the  action  fourteen  months  later.  Judgment  of  Dismissal,  Sun  Garden  Packinq  Co.  vs. 
International  Paper  Co..  supra  f filed  May  10.  1973).  The  action  continues  against  five 
other  defendants.  Two  years  after  the  civil  suit  was  brought,  the  Government  filed  a 
criminal  indictment  arising  from  the  same  activities.  Indictment.  TTnited  States  vs.  H.  /?. 
Crocker    Co..    No.    CR-74-1S2-CBR    (N.D.Cal..    filed   March    12.    1974). 

6 -S'ee,  note,  "'Section  5(a)  of  the  Clavton  Act  and  Offensive  Collateral  Estoppel  in 
Antitrust  Damage  Actions,  85  Yale  L.J.  541.  555-55S  (1976). 
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lations  by  past  offenders  and  future  violations  by  those  not  before  court,  it  is 
necessary  to  impose  an  unpleasant  sanction  upon  wrongdoers  and  to  afford 
the  public  a  relatively  high  degree  of  knowledge  about  activities  proscribed  by 
law  and  the  sentences  imposed  for  its  violation.  Yet,  it  is  extremely  difficult 
to  discern  whether  a  particular  sentence  satisfies  these  criteria. 

The  argument  that  white  collar  offenders  most  fear  imprisonment  has  great 
intuitive  appeal.  Yet,  even  if  we  accept  that  hypothesis  as  fact,  it  does  not 
necessarily  follow  that  the  threat  of  imprisonment  would  have  a  significantly 
greater  deterrent  impact  than  the  threat  of  various  forms  of  alternative 
sentencing.  We  simply  do  not  know  enough  about  the  sociological  reverbera- 
tions of  sentencing  to  make  an  informed  judgment  on  that  issue.  Nor,  even 
if  we  had  a  reasonable  basis  for  believing  that  prison  sentences  are  a  more 
effective  deterrent  than  for  example,  substantial  fines  and  mandatory  com- 
munity service,  do  we  have  facts  which  justify  the  conclusion  that  an  18- 
month  sentence  would  lead  to  substantially  greater  compliance  than  a  30-day 
sentence.  I  am  aware  of  no  reliable  data  which  shows  that  the  length  of  a 
prison  sentence,  as  compared  to  the  speed  and  certainty  with  which  it  is  im- 
posed, is  the  greater  deterrent.  I  am  deeply  troubled  by  our  collective  ignor- 
ance about  these  issues,  and  I  firmly  believe  that  we  need  to  enlist  the  aid 
of  social  scientists  to  help  us  to  evaluate  the  viability  of  our  sentencing 
practices.7 

Recognizing  that  a  conclusion  about  the  deterrent  impact  of  any  given 
sentence  is,  at  best,  educated  guesswork,  we  need  to  consider  whether  the 
other  traditional  sentencing  rationale — isolation,  rehabilitation  and  punish- 
ment— can  inform  the  sentencing  decision. 

In  my  view,  because  most  antitrust  violators  do  not  present  a  threat  of  con- 
tinued violations  if  left  at  large  in  society,  the  concept  of  isolation  is  largely 
irrelevant  in  this  context.  Moreover,  because  the  antitrust  violator  ordinarily 
requires  neither  psychological  counseling  nor  vocational  training,  no  rehabili- 
tative considerations  militate  for  incarceration.8 

Thus,  in  addition  to  deterrence,  the  only  other  meaningful  consideration  in 
shaping  sentences  for  these  violators  is  the  concept  of  punishment.  Our  society 
has  long  believed  that  the  harshness  of  a  sentence  must  bear  a  direct  rela- 
tionship to  the  seriousness  of  the  offense,  that  an  individual  must  in  some 
gross  measure  deserve  the  penalty  imposed.  Emphasizing  the  importance  of 
the  antitrust  laws  to  a  competitive  economy,  Congress  has  determined  that 
individuals  who  violate  section  1  of  the  Sherman  Act  deserve  to  pay  fines  up 
tc  $100,000  and/or  to  serve  prison  terms  up  to  3  years.  Within  these  bound- 
aries, the  lawmakers  have  left  the  decision  as  to  the  specific  sentences  which 
individual  offenders  merit  to  the  Federal  district  judges. 

Although  I  know  that  the  Antitrust  Division's  position  is  the  well-inten- 
tioned product  of  much  thought  by  many  greatly  absorbed  with  and  knowl- 
edgable  about  antitrust  policy,  I  am  not  convinced  that  it  advances  the  con- 
cept of  just  punishment  as  deserved  punishment.  While  the  memorandum  pains- 
takingly details  factors  which  the  Division  believes  aggravate  or  mitigate  an 
offense,  the  basic  premise  that  18  months  should  be  the  normative  sentence 
in  section  1  cases  in  fully  abritrary.  I  appreciate  the  Division's  quest  for 
greater  uniformity  in  sentencing.  Certainly  the  perceived  disparity  in  sen- 
tences meted  out  for  the  same  variety  of  crimes  by  different  courts  across 
the  country,  the  apparent  variation  in  sentences  imposed  for  types  of  white 
collar  crime  which  some  believe  comparable  in  notoriety,  and  the  seeming 
disparity  in  sentences  pronounced  upon  "white  collar"  and  "blue  collar"  of- 
fenders have  created  considerable  controversy  in  the  legal  literature.  Yet,  I  fear 
that  uniformity  which  stems  from  a  dogged  adherence  to  arbitrary  equations 
ultimately  promises  less  justice  than  the  disparity  in  sentencing  which  we 
presently  endure. 


7  My  views  on  the  subject  of  fashioning  sentences  to  serve  general  deterrence  in  anti- 
trust cases  are  more  fully  set  forth  in  an  article  which  will  appear  in  the  March  issue 
of  the  Tale  Law  Journal. 

8 1  do  not  mean  to  suggest  that  I  generally  place  faith  in  the  rehabilitative  ideal. 
The  coals  which  motivated  the  reformers  of  the  progressive  era  are  unrealized,  and 
unrealizable,  in  the  seventies.  Most  lecal  thinkers  concede  that  a  orison  sentence  of  anv 
substantial  duration  is  much  more  likely  to  have  a  destructive  than  a  constructive 
impact  on  the  individual  who  serves  it.  There  appears  to  be  an  increasing  awareness 
that  imprisonment  for  purposes  of  rehabilitation  alone  is  not  only  unworkable  but 
inhumane. 
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I  favor  the  development  of  relevant  criteria  to  assist  judges  in  making 
sentencing  determinations  and  to  assure  that  judges  uniformly  consider  factors 
which  we  can  generally  agree  are  relevant  to  the  decision.  But  I  resist  the 
attitude  that  these  considerations  can  or  should  be  translated  to  mandate  the 
imposition  of  one  additional  month  or  three  fewer  months  prison  time.  The 
process  of  sentencing  is  simply  not  that  automatic. 

The  word  "sentence"  derives  from  the  Latin  verb  sentire,  to  feel.  The  deri- 
vation is  apt,  for  in  fashioning  a  criminal  sentence  the  judge,  more  than  in 
any  other  judicial  task,  must  draw  upon  his  own  values,  insight,  and  intuition, 
respond  to  the  dimension  of  the  situation  and  the  character  of  the  individual 
before  him,  and  strive  to  achieve  what  he  can  only  sense  will  be  a  just  and 
fair  disposition.  When  I  first  took  the  bench,  I  felt  certain  that  after  I  be- 
came accustomed  to  the  responsibility,  I  would  not  be  so  troubled,  so  intro- 
spective, each  time  I  sentenced  a  criminal  defendant.  That  has  not  happened, 
and  I  have  since  come  to  believe  that  a  judge  who  is  not  continually  aware 
of  and  frequently  plagued  by  the  gravity  of  this  duty  ought  not  be  on  the 
trial  bench.  Candidly,  I  do  not  know  that  my  sentences  are  always  appro- 
priate. I  do  know  that  they  are  imposed  only  after  the  most  careful  reflec- 
tion upon  the  values  which  they  are  designed  to  serve  and  the  availability  of 
alternatives  suitable  to  the  individual  and  society.  Moreover,  to  assure  that 
I  reconsider  the  logic  of  every  sentence  which  I  impose,  I  automatically  re- 
view each  one  of  them  pursuant  to  rule  35  of  the  Federal  Rules  of  Criminal 
Procedure  100  days  after  their  entry.9 

Incarceration  is  a  highly  intrusive,  highly  coercive  governmental  response, 
which  I  view  as  a  last  resort  rather  than  a  routine  disposition.  I  am  un- 
prepared, as  long  as  the  decision  remains  in  my  hands  and  our  knowledge 
about  effective  sentencing  remains  so  limited,  to  assume  until  a  de- 
fendant proves  otherwise  that  a  convicted  price  fixer  merits  a  minimum  18- 
month  prison  sentence.  My  stance  does  not  depend — overtly  or  covertly — upon 
a  belief  that  corporate  price  fixers  are  somehow  culpable  generally  than  other 
white  or  blue  collar  defendants,  or  that  antitrust  activities  are  less  "criminal" 
than  other  forms  of  prohibited  conduct.  It  does  stem  from  my  firm  conviction 
that  property  crimes  are  generally  less  destructive  of  a  cohesive  society  tnan 
are  violent  crimes,  and  that  the  best  sentencing  decision  is  the  one  which 
entails  the  least  restrictive  sanction  without  deprecating  the  seriousness  of 
the  offense  or  endangering  the  public.10 

I  do  not  mean  to  suggest  that  I  disagree  with  the  reclassification  of  sec- 
tion 1  violations  as  felonies.  Rather,  I  believe  that  the  enactment  of  the  Anti- 
trust Procedures  and  Penalties  Act  of  1974  was  a  significant  step,  both  prac- 
tically and  symbolically,  toward  educating  the  business  community  to  the 
seriousness  of  antitrust  crimes.  Yet,  despite  the  seriousness  of  these  offenses, 
I  find  a  blanket  comparison  between  these  crimes  and  other  felonies  inap- 
propriate. I  believe  that  crimes  of  violence  are,  in  general,  much  more  de- 
structive of  the  fabric  of  society  than  are  nonviolent  commercial  crimes.  The 
butcher  who  routinely  charges  his  customers  an  extra  quarter  for  the  weight 
of  his  thumb  on  the  scale  surely  abuses  his  position.  Over  time,  his  activities 
may  result  in  an  economic  loss  to  his  customers  far  exceeding  the  "take"  of 
an  average  bank  robbery,  and,  if  discovered,  his  dishonesty  would  undoubt- 
edly create  mistrust  and  anger  among  his  customers.  Yet  however  reprehensible 
the  butcher's  conduct  may  be,  I  feel  certain  that  it  entails  a  smaller  social 
cost  than  would  result  if  each  of  his  customers  were  stopped  at  gunpoint  and 
robbed  of  a  quarter  several  times  a  week  for  the  same  period  of  time.  Violent 
crime  massively  disrupts  and  distorts  the  daily  social  intercourse  among 
human  beings  upon  which  any  viable  society  depends.  While  the  two  kinds  of 
crime  may  have  a  similar  economic  impact,  and  may  both  instill  some  appre- 
hension in  the  public,  the  psychological  effect  of  violent  crime  is  clearly  more 
pernicious.  Given  my  feelings  on  this  subject,  it  is  simply  not  my  unfailing 
practice  to  sentence  first-time  offenders  involved  in  commercial  crime  to 
prison  terms. 


9  For  a  full  discussion  of  the  rationale  which  underlies  the  practice  and  suggestions 
for  revising  Rule  35.  see  Renfrew.  "Sentence  Review  hv  the  Trial  Court :  A  Proposal 
to  Amend  Rule  35,"  51  Tnd.L.J.  355  (1976). 

10  See  American  Law  Institute.  Model  Penal  Code,  §7.01(1)  (1962).  See  alto  American 
Bar  Association  Project  on  Standards  for  Criminal  Justice,  Standards  Relating  to 
Sentencing  Alternatives  and  Procedures  §2.2  (1968). 
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I  do  not  mean  to  indicate  that  I  would  not  sentence,  and  do  not  presently 
consider  sentencing  price  fixers — even  first  offenders — to  prison  terms  along 
the  lines  the  division  recommends.  I  believe  that  there  are  cases  in  which  the 
conduct  of  the  defendants  is  so  destructive  of  the  competitive  market  system, 
the  effect  of  their  activities  so  harmful  to  the  public,  and  their  attitudes  so 
arrogant,  that  periods  of  incarceration  are  warranted.  I  realize  that  many 
antitrust  defendants  have  exploited  their  social  and  professional  positions 
through  means  available  only  to  the  most  advantaged  of  our  society,  and  find 
that  abuse  of  position  reprehensible.  But  I  do  feel  that  if  we  conclude  that 
prison  terms  are  the  only  way  to  inhibit  anticompetitive  conduct,  we  are  ad- 
mitting failure. 

Although  I  realize  that  the  suggestion  is  not  popular,  and  have  withstoood 
a  barrage  of  criticism  for  vocalizing  and  acting  upon  it,  I  am  not  convinced 
that  we  have  fully  explored  the  possibilities  of  requiring  defendants  to  do 
community  service  work  as  a  condition  of  probation  as  an  alternative  to 
serving  time  in  prison.  The  practice  of  requiring  doctors  convicted  of  tax  or 
insurance  fraud  to  contribute  their  services  to  low-income  communities  re- 
ceives considerable  approval.  Why  then  is  it  irrational  to  consider  how  other 
individuals  who  appear  before  the  courts  might  be  used  in  socially  productive 
ways  rather  than  wasting  their  talents  and  society's  resources  in  prison  cells? 
While  I  am  neither  unaware  of  nor  insensitive  to  the  class  disparity  which 
this  approach  suggests,  I  do  wish  to  note  that  community  service  is  not  an 
option  available  only  to  professional  or  executive  classes.  For  example,  I  have 
sentenced  skilled  blue  collar  workers  with  expertise  and  training  in  metal 
work  and  tool  and  die  work  to  work  with  underprivileged  youth  as  a  condi- 
tion of  probation.  Certainly  such  a  use  of  their  talents  is  to  the  clear  benefit 
of  the  public.  We  are  a  society  of  limited  resources  and  must  use  all  those 
at  our  disposal  to  maximum  advantage.  The  potential  benefits  of  the  approach 
merits  serious  thought. 

Perhaps  the  Antitrust  Division  of  the  Justice  Department  has  reflected  upon 
these  considerations  and  resolved  nonetheless  that  imprisonment  is  the  only 
viable  response.  If  so,  I  envy  them  the  certainty  of  their  conviction.  I  do  not 
know  that  the  Division's  conclusions  are  wrong.  But,  as  it  is  not  apparent  to 
me  that  they  are  correct,  I  remain  unconverted. 

The  subcommittee's  second  major  area  of  inquiry  concerns  methods  we 
might  adopt  to  expedite  the  adjudication  of  major  antitrust  actions.  In  gen- 
eral, I  believe  that  much  of  the  problem  of  protracted  antitrust  litigation  lies 
not  in  the  forum  in  which  the  actions  are  currently  heard,  but  in  the  present 
approach  and  expectations  of  those  who  try  these  actions. 

Given  the  mounting  caseload  of  the  Federal  district  courts,  my  next  com- 
ment may  well  be  said  to  run  against  my  self  interest.  But  I  feel  that  even 
the  most  complex  antitrust  litigation  should  be  pursued  in  the  Federal  courts. 
I  am  familiar  with  the  range  of  proposals  for  transferring  the  responsibility 
for  trying  these  actions  to  another  governmental  body — a  special  business  court 
or  newly  created  agency,  or,  as  one  highly  placed  administration  official  re- 
cently suggested,  Congress. 

While  each  of  these  proposals  has  some  merit,  I  cannot  believe  that  either 
would  prove  wise  in  the  long  run.  With  all  due  respect  to  its  proponent,  the 
notion  that  Congress  should  hear  and  decide  these  cases  strikes  me  as  ab- 
solutely impracticable.  Surely  the  question  of  monopolization  and  the  breaking 
up  of  an  industry  in  components — such  as  exploration,  refining,  and  market- 
ing— have  as  great  political  overtones  as  economic  bases.  Politics  is  grist  for 
the  mill  of  Congress.  But  the  entire  Congress  clearly  does  not  have  time  to 
hear  the  evidence  necessary  to  decide  such  cases,  and  the  delegation  of  such 
responsibilities  to  a  committee  might  raise  the  spectre  of  due  process  and 
other  questions  of  constitutional  magnitude.  In  addition,  given  the  vast  array 
of  concerns  which  Congress  already  addresses,  it  seems  fanciftil  to  argue  that 
transferring  major  antitrust  litigation  to  Congress  would  speed  up  the  deci- 
sionmaking process. 

Placing  the  responsibility  for  trying  such  cases  in  a  specialized  entity  de- 
signed for  that  purpose  admittedly  offers  some  advantages.  Because  the  con- 
cerns of  such  a  body  would  be  limited  to  one  area  of  the  law — albeit  a  very 
complex  one.  we  could  expect  a  ereat  deal  of  expertise  and  perhaps  greater 
consistency  from  it.  Moreover,  because  the  entity's  docket  would  by  definition 
be  limited,  we  could  reasonably  expect  cases  to  be  resolved  much  more  quickly. 
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However,  in  considering  what  we  might  gain  from  such  an  innovation,  we 
must  pause  to  reflect  upon  what  we  might  lose.  At  base,  the  antitrust  laws 
are  designed  to  protect  an  economy,  indeed  a  nation,  which  never  was  and 
never  will  be.  They  reflect  the  ideally  competitive  society  to  which  we  aspire 
and  yet  know  is  not  achievable.  They  combine  folklore  and  economic  theory, 
populism  and  political  realities,  mythology  and  the  corporate  industrial  so- 
ciety. As  Attorney  General  Bell  recently  noted  in  an  address  to  the  Harvard 
Law  Review,  the  statutory  language  is  simple  and  to  the  point,  and  thus,  much 
like  the  Constitution,  capable  of  adapting  to  changing  economic  and  social 
conditions.  As  is  also  true  of  the  Constitution,  the  interpretation  of  the  anti- 
trust laws  is  largely  impressionistic  and  experiential :  The  full  definition  of 
an  "unreasonable  restraint  of  trade"  is  no  more  easily  fixed  than  that  of 
an  "unreasonable  search  and  seizure"  or  of  "due  process." 

These  special  characteristics  of  the  antitrust  laws  suggest  to  me  the  de- 
sirability of,  and  in  fact  the  need  for,  having  major  antitrust  litigation  tried 
to  Federal  judges.  The  highly  political  nature  of  these  cases  recommends 
decisionmaking  by  life-tenured  judges  who  function  apart  from  the  political 
process.  The  broad  array  of  social  questions  inherent  in  the  litigation  warrants 
the  reflection  and  judgment  of  a  generalist.  Although  economists  argue  that 
antitrust  doctrine  has  paid  too  little  attention  to  economic  realities  and  theory, 
antitrust  law  is  not  in  origin  and  should  not  be  in  practice  the  province  of 
economists.  I  fear  that  the  concentration  of  decisionmaking  authority  in  a 
single  entity  might  result  in  overconcentration  upon  a  single  approach,  to  the 
neglect  of  other  relevant  concerns. 

I  do  not  mean  to  suggest  that  the  Federal  district  bench  is  the  repository 
of  our  collective  social  wisdom.  My  confidence  in  the  forum  does  not  originate 
in  my  respect  for  the  many  thoughtful  individuals  who  serve  as  Federal  dis- 
trict judges.  My  confidence  stems  instead  from  the  structure  of  the  institu- 
tion of  the  Federal  judiciary  as  a  whole.  The  Federal  judiciary  is  designed  to 
solicit  the  thinking  of  many  different  individuals  on  very  similar  problems, 
and  to  distill  these  thoughts  through  the  appellate  process.  The  systemic 
safeguards  offer  reason  to  believe  that  Federal  judges  will  tread  carefully 
in  interpreting  the  law.  The  system  is  conductive  to  the  flexible,  creative  and 
evolutionary   development   which   the  formulation  of  antitrust  law   warrants. 

The  fact  that  I  believe  we  presently  utilize  the  appropriate  forum  does  not 
mean  that  I  am  satisfied  with  the  adjudicatory  process  as  we  know  it.  Gen- 
erally, I  feel  that  both  the  bar  and  the  bench  have  deferred  too  much  to  the 
mystique  of  antitrust  cases.  The  cases  are  indeed  important  and  should  be 
placed  in  the  public  arena  through  legal  action.  But,  at  the  same  time,  there 
are  many  other  significant  strains  of  cases,  e.g.,  environmental  suits,  civil 
rights  cases,  and  securities  actions. 

We  are  the  products  of  a  materialistic  society  which  frequently  confuses 
quality  with  quantity.  Because  the  major  antitrust  cases  often  involve  large 
sums  of  money,  powerful  parties  and  eminent  practitioners,  both  lawyers  and 
judges  sometimes  lose  a  perspective  on  their  relative  significance.  The  at- 
torneys involved  in  these  actions — both  private  practitioners  and  United  States 
attorneys — exhibit  a  particular  esprit  de  corps  and  entertain,  I  sense,  the 
attitude  that  they  are  engaged  in  the  most  select  of  legal  work.  I  admire 
rather  belittle  the  efforts  of  the  bar  in  trying  these  thought-provoking,  time- 
consuming,  and  strenuous  cases.  I  would  not  ask  that  fewer  of  them  be  brought, 
or  that  counsel  research  and  present  them  less  adequately.  I  ask  only  that 
antitrust  practitioners  exercise  some  self  discipline  in  pursuing  these  cases, 
and  that  judges  take  steps  to  assure  more  disciplined  conduct  from  those 
attorneys  who  seem  unwilling  to  take  the  lead. 

The  telltale  signs  of  professional  indulgence  are  most  evident  in  the  dis- 
covery process.  The  problem  of  abusive  discovery  has  recently  claimed  the 
attention  of  a  number  of  legal  organizations :  the  American  College  of  Trial 
Lawyers,  the  Lirigation  Section  of  the  American  Bar  Association,  and  the 
Federal  .Tndici.nl  Center  have  all  organized  committers  to  investigate  potential 
abuse  of  the  discovery  process  and  to  suggest  possible  reform  measures.  Pre- 
liminary research  by  the  committee  on  discovery  of  the  Federal  Judicial  Cen- 
ter, of  which  I  am  a  member  rind  which  is  coordinating1  its  effort*  with  those 
of  the  other  groups  studying  this  subject,  suggests  that  overly  broad  discovery 
may  be  peculiar  to  protracted  cases  such  as  the  variety  of  antitrust  litigation 
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with  which  this  subcommittee  is  concerned.  The  discovery  committee  has 
reached  no  conclusion  on  the  most  appropriate  methods  to  curb  such  abuses, 
but  it  is  presently  entertaining  a  number  of  suggestions.  In  order  to  delimit 
the  relevant  issues  from  the  outset,  parties  could  be  required  not  simply  to 
satisfy  the  notice  pleading  requirement  of  rule  8  of  the  Federal  Rules  of  Civil 
Procedure  but  to  plead  the  material  facts  at  issue.  In  order  to  restrict  the 
time,  expense,  and  harassment  of  broad  discovery  concerning  the  most  tan- 
gential of  issues,  parties  might  be  required  to  narrow  their  discovery  to  the 
issues,  rather  than  the  subject  matter,  of  the  controversy.  To  assure  that  the 
Court  and  counsel  agree  on  the  reasonableness  of  projected  discovery,  pre- 
discovery  conferences  could  be  mandatory  in  all  major  cases. 

Judge  Becker,  I  know,  will  speak  of  the  Manual  for  Complex  Litigation, 
which  offers  a  guide  to  the  conduct  of  such  cases.  However,  blind  adherence 
to  the  Manual,  without  adapting  it  to  the  needs  of  the  case  at  hand,  may 
compound  rather  than  resolve  discovery  problems. 

Antitrust  cases  often  are  and  will  remain  complex  and  intricate  cases.  I 
believe,  however,  that  the  key  to  simplifying  their  adjudication  may  lie  largely 
in  streamlining  the  focus  of  the  parties  and  the  Court  from  their  inception. 
Thus,  I  wholeheartedly  support  the  attention  this  subcommittee  is  devoting 
to  this  important  subject. 

DIALOG    OX    OLIGOPOLY    PROBLEMS 

Senator  Kennedy.  Our  next  witnesses  are  economists  who  will  talk 
about  oligopoly  problems  in  our  society.  The  layman's  definition  of 
oligopoly  suggests  market  power  in  the  hands  of  a  few.  It  is  our 
task  today  to  use  this  issue  as  a  point  of  focus  in  setting  antitrust 
enforcement  policies.  We  have  two  economists,  Dr.  Walter  Adams 
and  Dr.  Betty  Bock  who  have  agreed  to  join  in  a  dialogue  on  oli- 
gopoly problems. 

Dr.  Adams  is  a  distinguished  university  professor  of  economics  at 
Michigan  State  University.  His  book,  "The  Structure  of  American 
Industry,"  is  now  in  its  fifth  edition. 

Dr.  Bock  is  the  Director  of  Antitrust  Research  for  The  Conference 
Board,  an  independent  nonprofit  business  research  organization.  Her 
latest  publication  is  "Oil  Company  Divestiture  and  Alternatives  for 
U.S.  Energy  Policy." 

We  welcome  you  both. 

Senator  Kennedy.  Dr.  Bock  I 

STATEMENT    OF    DR.    BETTY    BOCK,    DIRECTOR    OF    ANTITRUST 
RESEARCH,   THE  CONFERENCE   BOARD 

Dr.  Bock.  I  find  myself  in  an  embarrassing  position  today,  because 
unlike  Dr.  Adams,  I  do  not  really  know  what  oligopoly  and  con- 
centration mean  in  any  profound  sense.  I  can,  of  course,  generate 
definitions,  but  that  doesn't  really  help  because  the  changing  forms 
and  methods  of  competition  of  individual  companies  create  changing 
boundaries  for  markets.  The  changing  boundaries,  in  turn,  determine 
the  companies  whose  forms  and  methods  of  competition  require 
study  when  examining  oligopoly  or  concentration  problems.  The 
boundaries  of  markets,  and  the  behavior  of  companies,  are  therefore 
circularly  related  and  must  be  studied  together,  since  neither  can  be 
deduced  from  the  other  alone. 

There  are  twro  views  of  oligopoly  and  each  is  designed  to  answer 
a  deceptively  simple  question:  Does  the  bare  label  of  oligopoly  or 
high  concentration  equate  with  the  failure  of  competition? 
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Dr.  Adams  says  that  it  does.  He  and  other  economists  state  un- 
equivocally that  there  is  a  one-to-one  correspondence  between  market 
structure  and  behavior.  If  there  are  few  companies  in  a  market,  or 
a  small  number  account  for  a  large  percent  of  the  transactions,  prices 
and  profits  will  be  greater  than  if  there  had  been  more  companies 
or  less  concentration.  Such  economists,  therefore,  infer  a  failure  of 
competition  from  the  fact  of  oligopoly.  Other  economists  disagree, 
of  course,  and  find  that  there  is  no  such  one-to-one  correspondence 
between  fewness  of  companies  and  a  failure  of  competition,  or  a 
necessity  for  a  live  and  let-live  policy. 

High  concentration  or  oligopoly  may  be,  and  frequently  is,  asso- 
ciated with  high  levels  of  efficiency  and  inventive  competitive  prac- 
tices. High  concentration  can  occur  when  a  market  is  new  and 
vigorous  or  when  it  is  approaching  senility  or  when  its  technology', 
capital  requirements,  distribution  patterns  or  other  characteristics 
require  large-scale  production  or  distribution  units  in  relation  to 
the  demand  served.  The  broad  differences  here  can  be  explained  but 
not  reconciled  by  the  fact  that  for  the  structuralist  there  is  no  clear 
distinction  between  individual  company  and  market  behavior.  Once 
you  know  one,  you  know  the  other.  For  those  who  don't  agree  with 
this,  market  behavior  results  from  the  differing  practices  of  different 
companies  seeking  to  meet  diverse  industrial  and  consumer  needs. 

These  differences  are  real  and  serious  and  can't  simply  be  assumed 
away.  Despite  this  fact,  however,  Attorney  General  Griffin  Bell  has 
suggested  that  if  cases  under  section  2  of  the  Sherman  Act,  and 
presumably  equivalent  cases  under  section  5  of  the  FTC  Act,  are 
too  long  or  too  costly,  they  should  be  tried  in  the  Congress. 

At  least  two  questions  should,  however,  be  faced  before  shifting 
responsibility  for  solving  complex  company  and  market  issues  in  a 
legislative  rather  than  a  judicial  forum :  Will  the  concept  of  equality 
of  opportunity  before  the  law  be  replaced  by  a  concept  of  voter  or 
pollster  power?  And  will  strongly  articulated  political  positions  take 
precedence  over  careful  attempts  to  understand  the  interrelated  mov- 
ing parts  of  a  complex  economy? 

In  sum,  will  Congress  perceived  commitment  to  its  constituencies 
take  precedence  over  detailed,  independent  consideration  of  complex 
economic  feasibilities  and  tradeoffs?  If  we  move  big  cases  from  a 
judicial  to  a  legislative  forum,  we  will,  in  effect,  be  saying  that 
we  need  simple  and  fast  solutions  to  problems  of  corporate  size  and 
fewness,  which  are  not  available  through  the  courts.  But  if  the 
solution  were  simple  or  obvious,  the  cases  would  not  have  been  long 
or  big. 

In  my  paper,  I  present  a  handful  of  figures  taken  from  census 
data  on  concentration.  I  won't  go  through  them  here,  but  they  tend 
to  show  that  perceived  increases  in  concentration  occur  when  you 
look  only  at  industries  which  haven't  changed.  If  you  look  at  all 
industries,  then,  on  the  average  concentration  doesn't  appear  to 
have  been  increasing. 

Furthermore,  it  looks  as  though  there  were,  on  balance,  more  com- 
panies among  the  top  four  in  the  narrow  product  classes  than  there 
were  a  number  of  years  ago.  The  proof  here  is  a  little  complex  but 
not  very  difficult  and  you  will  find  it  in  my  paper.  This  doesn't  mean 
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that  concentration  is  not  increasing  in  some  industries  or  decreasing 
in  others.  But  it  suggests  that  any  solutions  based  on  across-the- 
board  perceptions  may  very  well  have  whiplash  effects. 

Given  the  circularity  of  the  concepts  of  markets  and  oligopolies 
and  the  complexities  of  competitive  mechanisms  in  a  high  technology 
society,  and  what  I  think  may  well  be  the  inappropriateness  of  a 
constituency-oriented  process  for  the  resolution  of  what  are  essen- 
tially research  problems  concerning  individual  companies  and  mar- 
kets, what  should  Congress — or  this  subcommittee — be  doing  about 
oligopoly  ? 

I  recommend  against  new  laws  or  congressional  trial  of  oligopoly 
cases,  since  what  is  perceived  as  oligopoly,  may  result  from  either 
the  categories  in  which  our  statistics  come  or  from  economic  neces- 
sities which  cannot  be  simply  presented  or  argued.  With  due  defer- 
ence, I  believe  that  Congress  should  not  divert  its  unique  strength 
and  functions  into  fields  which  require  continuing  and  searching 
examination  in  a  research  sense, 

I  would  recommend,  instead,  detailed  study  of  what  fewness  is  in 
economic  terms.  I  would  accomplish  this  by  examining  a  set  of 
companies  and  a  set  of  product  service  areas  in  order  to  learn  more 
about  how  companies  and  markets  adapt  to  what  is  essentially  a 
very  real  and  changing  socio-economic  environment.  The  product 
service  analyses  should  not  be  standard  industry  studies.  They  should 
focus  on  the  ways  that  different  markets  relate  to  each  other,  and 
how  individual  companies  seek  to  obtain,  retain,  or  shift  suppliers 
and  customers:  How  customers  exercise  their  options,  and  how  the 
companies  doing  business  in  an  area  view  the  constraints  and  oppor- 
tunities they  see  ahead. 

Political  democrac}'  and  social  equity  cannot  be  achieved  without 
economic  realism.  Economic  democracy,  or  any  attempt  to  move 
toward  equality  of  size  among  companies,  is  not,  in  my  view,  com- 
patible with  such  realism.  It  is  the  scale  of  our  goals — and  this  in- 
cludes our  environmental  goals,  our  product  safety  goals,  our  role 
in  the  world  as  a  whole — that  should  determine  the  varying  scales  of 
the  enterprises  we  rely  on  to  meet  the  economic  components  of  these 
goals. 

Now  I  want  to  answer  the  questions  that  you  put  to  me  more 
directly. 

One :  The  antitrust  agencies  are,  and  should  be  concerned,  with 
competition  and  failure  of  competition.  They  should  not  be  using 
abstract  labels  as  surrogates  for  hard  investigation  and  factual  de- 
termination of  whether  specific  companies  are  contributing  to  or 
impeding  competition. 

Two :  Although  it  is  much  more  difficult  to  study  companies  and 
their  markets  than  to  apply  labels,  I  believe  that  if  the  present 
antitrust  laws  are  administered  with  an  understanding  that  com- 
panies and  markets  differ,  and  if  cases  are  tried  by  senior  counsel 
under  carefully  drawn  theories  to  which  evidence  clearly  relates,  the 
present  antitrust  laws  are  well-designed  to  distinguish  between  real- 
ity and  failure  of  competition  in  markets. 

Three.  I  believe,  as  I  have  said  earlier,  that  Congress  is  not  the 
appropriate  forum  for  the  study  of  complicated  economic  research 
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problems,  especially  problems  of  change  in  a  high  technology  and 
high  consumer  demand  society.  Individual  companies  should,  how- 
ever, be  cooperating  with  your  subcommittee  and  with  other  groups 
seeking  valid  understanding  of  their  operations.  But  such  under- 
standing is  not  easy  to  come  by.  Just  as  the  individual  often  does 
not  have  any  full  understanding  of  his  motives  and  behavior,  com- 
pany representatives  in  many  cases  are  unable  to  see  or  to  formulate 
the  precise  reasons  for,  or  the  effects  of.  their  decisions.  Both  types 
of  problems  in  understanding  represent  normal  human  blindspots. 

We  should,  of  course,  seek  to  probe  them,  but  we  should  also 
remember  that  the  psychology  of  corporate  action  and  reaction  is 
perhaps  even  more  difficult  to  understand,  and  its  effects  more  dif- 
ficult to  gage,  than  the  psychology  of  the  individual. 

Senator  Kexxedt.  Thank  you  very  much  for  a  very  thoughtful 
and  provocative  commentary. 

Dr.  Adams,  did  Dr.  Bock  state  your  position  with  a  degree  of 
accuracy  do  you  feel,  or  do  you  find  parts  of  her  testimony  that 
you  would  like  to  comment  on? 

STATEMENT  OF  DR.  WALTER  ADAMS,  PROFESSOR  OF  ECONOMICS, 
MICHIGAN   STATE   UNIVERSITY 

Dr.  Adams.  As  I  look  at  the  real  world.  Mr.  Chairman.  I  think 
in  concrete  terms.  I  look  at  an  industry  like  the  automobile  industry, 
which  is  close  to  my  heart  in  the  State  of  Michigan.  If  the  anti- 
trust agencies  were  to  file  suit  against  the  automobile  companies, 
essentially  what  they  would  be  asked  to  do — the  burden  of  proof 
they  would  have — would  be  to  show  some  sort  of  overt  conspiracy 
between  the  automobile  companies.  In  other  words,  they  would  be 
in  search  of  the  smoking  gun. 

As  I  look  at  the  structure  of  the  automobile  industry,  essentially 
consisting  of  only  three  companies,  even  if  they  never  conspired  and 
never  discussed  common  problems  and  so  on,  the  simple  recognition 
of  their  mutual  interdependence  would  lead  them  to  follow  a  course 
of  action  which  can  best  be  described  as  tacit  collusion — which  gives 
you  the  same  results  as  if  they  had  conspired  in  a  cocktail  lounge 
or  around  the  9th  hole  of  the  golf  course.  In  other  words,  the  very 
structure  of  that  industry  militates  toward  effectively  collusive  be- 
havior, without  necessitating  any  meeting  between  them. 

What  is  the  performance  effect  of  that  kind  of  operation?  As  I 
look  at  the  automobile  companies.  I  find  that  they  have  not  been 
competitive  on  the  price  front,  obviously.  The  argument  always  is 
there  are  other  dimensions  of  competition.  I  look  at  technology,  and 
I  find  that  over  the  years  they've  lagged  in  the  battle  to  develop 
cleaner,  safer,  and  more  fuel-efficient  cars.  They  have  chosen  to  ,react 
to  change  rather  than  to  initiate  it  and  to  adapt  reluctantly  to  two 
exogenous  forces:  namely.  Government  regulation  and  the  competi- 
tion to  which  they  are  subjected,  that  is,  foreign  competition. 

They  did  not  introduce  a  compact  car  until  the  import  wave  of 
the  late  fifties.  They  did  not  come  up  with  a  subcompact  car  until 
the  second  import  wave  hit. 

Now.  in  the  most  recent  recession,  when  imports,  I  think,  had 
gained  about  20  percent  of  the  domestic  market,  what  was  the  solu- 
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tion  of  this  finely-tuned  oligopoly  that  we  don't  want  to  disturb 
before  further  study  2  They  want  to  the  Government  and  said :  Keep 
out  the  competition  of  low-priced  foreign  cars.  1  submit  that  that 
isn't  good  enough  from  the  point  of  view  of  the  public  interest. 

Senator  Kennedy.  Let's  take  that  example.  Dr.  Bock.  Would  you 
be  willing,  on  that  particular  industry,  to  accept  those  observations? 

Dr.  Bock.  I  have  a  curious  problem.  Unlike  Walter,  I  don't  have 
an  understanding  of  an  industry  until  I've  studied  it.  I  haven't 
studied  this  one.  I  have  two  general  observations,  however,  to  make. 

First,  we  don't  actually  know  whether  cars  would  be  more  or  less 
expensive  if  we  had  more  companies. 

Secondly,  I  think  that  the  response  of  the  automobile  industry  to 
foreign  imports  is  precisely  like  the  response  of  every  other  industry 
facing  the  same  kind  of  foreign  imports.  It  is  not  necessarily  a 
result  of  the  number  of  companies. 

Senator  Kennedy.  Dr.  Adams? 

Dr.  Adams.  Obviously,  the  automobile  companies  have  much  more 
power  when  they  come  before  the  Congress  of  the  United  States  or 
before  any  administrative  agency  in  prevailing  successfully  with 
their  views  than  an  association  of  hotdog  dispensers  or  hamburger 
joints.  We  have  to  recognize  that  with  great  economic  power  goes 
some  measure  of  political  power.  This  is  a  problem  in  political 
economy. 

I  find  the  great  tendency  now,  Mr.  Chairman,  and  again  this  is 
an  empirical  observation,  is  that  an  industry  like  the  auto  industry 
today  is  vertically  integrated  with  another  very  powerful  political 
powerblock,  namely  the  United  Automobile  Workers.  They  seem 
to  be  taking  the  same  position. 

In  the  airline  industry,  I'm  sure  you  found,  Mr.  Chairman,  that 
the  views  of  the  Air  Transport  Association  were1  quite  similar  to 
the  views  of  the  Airline  Pilots  Association. 

Senator  Kennedy.  The  Auto  Workers,  however,  are  strong  sup- 
porters of  mass  transit.  The  head  of  their  union  testified  to  that 
effect. 

Dr.  Adams.  Mr.  Chairman,  some  of  my  best  friends,  as  the  saying 
goes,  are  members  of  the  UAW.  I  love  them  dearly.  But  the  fact 
of  the  matter  is  that  it  Avas  Leonard  Woodcock  who  came  down  to 
Washington  and  asked  for  the  enactment  of  measures  which  would 
keep  out  the  competition  of  low-priced  foreign  cars. 

Now  my  feeling  is  that  a  competitive  industry  would  respond  quite 
differently.  It  would  try  to  respond  in  the  marketplace. 

What  we  are  getting  now  is  oligopolies  playing  the  price  escala- 
tion game  in  times  of  recession.  When  demand  goes  down,  instead 
of  cutting  prices  they  increase  prices.  If  that  then  leads  to  disaster 
in  the  form  of  greater  foreign  competition,  they  come  to  the  Govern- 
ment— which  in  other  forums  they  denounce  as  socialistic — and  ask 
the  Government  to  bail  them  out  from  their  difficulties  by  embracing 
protectionist  measures.  That  is  the  road  we  are  traveling.  I  am  an 
empiricist  and  not  a  theorist. 
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Senator  Kennedy.  Dr.  Bock,  what  about  the  influence,  pervasive- 
ness, and  political  implications  of  this  concentration  of  power.  A 
concentration  that  is  shown  to  be  increasing,  for  example,  by  the 
fact  that  200  of  the  major  firms  shared  the  same  percentage  of 
control  of  assets  25  years  aero  and  that  it  is  now  controlled  by  100 
firms.  Most  indications  are  that  this  concentration  has  increased 
particularly  in  terms  of  the  individuals  who  are  wielding  the  in- 
struments of  power.  Are  you  concerned  about  it  ?  Should  we  be 
concerned  about  it  I  How  do  you  see  the  economic  concentration 
affecting  political,  social,  and  economic  life? 

Dr.  Bock.  Let  me  take  that  question  in  three  parts. 

First,  as  to  political  impact :  I  don't  really  know  who  is  influencing 
Congress  the  most.  If  I  read  the  New  York  Times  and  the  Wall 
Street  Journal.  I  don't  find  any  strong  representation  of  what  I 
would  call  company  views.  I  know  that  many  companies  feel  that 
their  influence  is  not  that  great. 

Second,  as  to  what  is  perceived  as  the  increasing  share  of  the 
largest  companies :  This  is  a  curious  problem.  First  of  all,  we  have 
an  inflationary  economy  and  the  largest  companies  are  growing 
larger,  just  as  my  income  is  growing  larger — not  at  so  fast  a  rate, 
however. 

In  any  case,  what  we  are  really  perceiving  in  the  figures  is  that 
the  universe — say  all  manufacturing — is  declining  and  the  companies, 
all  of  whose  transactions  are  measured  against  this  universe,  appear 
to  be  growing  because  their  nonmanufacturing  and  foreign  transac- 
tions are  included  in  the  numerator  of  the  concentration  fraction, 
but  not  in  the  denominator. 

Furthermore,  if  you  split  those  100  or  200  largest  companies  down 
into  component  sets,  as  Ave  have  done,  you  find  that  the  companies 
that  were  in  the  largest  set  both  in  an  early  period  and  then  again 
in  a  later  period,  have  grown  relatively  little  compared  to  manu- 
facturing as  a  whole. 

The  reason  the  share  of  the  200  largest  set  has  grown  is  that  the 
new  companies  coming  into  it  have,  as  a  group,  been  growing  at 
a  faster  rate  than  the  older  companies,  as  a  group. 

These  new  companies  also  sometimes  create  illusions.  Because,  al- 
though they  are  real  as  companies,  in  the  concentration  figures, 
many  are  statistical  anomalies.  That  is.  some  always  were  big  com- 
panies, but  many  have  come  in.  not  from  below — although  some 
have — but  from  the  side  because  of  reclassification.  You  have  com- 
panies that  have  become  registered  during  the  period  that  you're 
looking  at,  like  Ford.  You  have  companies  whose  product  mix  has 
changed  enough  so  that  they  were  classified  as  utilities,  or  some- 
thing else  other  than  industrials  at  the  beginning  of  the  period  and 
have  been  classified  as  industrials  at  the  end,  and  so  on. 

So  I'm  not  sure  whether  the  statement  that  there  is  an  increase 
in  concentration  in  the  aggregate — in  the  sense  of  the  largest  com- 
panies accounting  for  more  of  all  industrial  output  now  than  in  the 
forties  is  actually  correct.  If  the  figures  show  an  increase  I'm  not 
sure  what  thev  mean. 
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Third,  what  is  the  relation  of  oligopoly  to  the  size  of  major  com- 
panies? It  is  very  difficult  to  tell.  I  personally  have  done  no  work 
in  this  area,  but  I  think  there  are  two  things  I  could  stand  behind. 
There  are  some  markets  which,  if  we  want  high  technology  and  or 
mass  distribution,  will  not  suport  a  great  many  companies. 

Second,  I  am  sure  that  more  different  companies  arc  going  into 
man}*  product  areas.  1  said  that  earlier. 

Senator  Kennedy.  What  about  conglomerates?  Would  you  use  the 
same  analysis  for  them? 

Dr.  Bock.  I'm  not  willing  to  take  an  end  position  on  conglomer- 
ates. But  I  would  not  be  willing  to  confine  companies  to  the  original 
markets  in  which  they  happened  to  be  if  those  markets  turned  out 
to  be  ones  with  low  rates  of  return  or  great  uncertainty.  We  have 
always  permitted  companies  and  individuals  to  try  to  change.  That's, 
of  course,  what  the  conglomerates  are  trying  to  do.  Whether  in  the 
end  we  want  to  set  a  limit  to  that  is  a  different  question,  and  I  can't 
give  you  a  thoughtful  answer  on  that. 

Senator  Kennedy.  Dr.  Adams,  what  about  the  last  point?  Would 
you  set  limits? 

Dr.  Adams.  Yes,  I  certainly  would.  The  Chairman  of  the  FTC 
earlier  this  morning  cited  the  example  of  the  merger  between  Mobil 
and  Marcor-Montgomery  Ward.  Under  the  antitrust  laws,  very 
little  could  be  done  to  attack  that  merger  because  the  test  that  the 
statute  imposes  is  a  substantial  potential  lessening  of  competition 
or  a  tendency  to  create  a  monopoly. 

That  diverts  us  into  the  area  of  looking  for  a  lessening  of  compe- 
tition, or  a  tendency  to  create  a  monopoly  in  particular  markets.  So 
where  there  is  no  overlap  we  say  that  under  antitrust  we  can't  do 
anything.  Yet  this  is  a  substantial  aggregation  of  economic  power. 
I  would  argue  that  it  has  no  demonstrable  economic  justification. 
I  would  argue  that  if  Mobil,  as  a  matter  of  public  policy,  wants  to 
go  into  the  mailorder  business,  it  is  large  enough  and  powerful 
enough  to  do  so  on  its  own  without  resorting  to  mergers  in  order 
to  accomplish  its  objective. 

From  a  public  policy  point  of  view,  it  makes  a  difference  it  seems 
to  me  as  to  whether  you  permit  that  kind  of  growth  by  merger  or 
you  say  to  a  company:  If  you  are  going  to  do  it,  do  it  by  internal 
expansion  or  at  the  very  least  by  gaining  a  toehold  in  the  new 
industry.  Certainly,  where  there  is  no  economic  justification  for  a 
merger,  I  would  say:  Stop  it  if  it  is  perpetrated  by,  say,  one  of  the 
Fortune  500  largest. 

Dr.  Bock.  It  seems  to  me  that  what  analysis  we  have  carried  out 
suggests  that  companies  constantly  seek  to  restructure  themselves. 
In  the  process,  they  often  sell  off'  parts  of  themselves.  This  results 
on  the  acquisition  side,  in  partial  acquisitions  of  other  companies. 

I  don't  think  that  we  should  be  stopping  companies  from  getting 
out  of  businesses  that  they  want  to  get  out  of.  I  don't  think  we 
should  be  facing  them  with  the  alternative-  of  bankruptcy  or  rinding 
some  small  company  which  may  not  be  able  to  run  a  diversified  unit 
well,  as  th<>  only  alternatives. 
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On  the  other  hand,  I  think  that  Walter's  suggestion  that  toehold 
acquisitions  be  made,  perhaps  would  make  sense  if  we  had  a  static 
environment,  but  we  don't.  Companies  go  in;  they  pick  up  others. 
Sometimes  they  are  successful;  sometimes  they  aren't.  If  we  watch, 
we  will  find  that  there  is  a  great  deal  more  disacquisition  going  on 
today  than  there  was  in  the  past.  "We  just  aren't  looking  at  it. 

Dr.  Adams.  On  the  Mobil-Mareor  merger,  there  is  one  other  thing: 
In  much  of  the  public  debate  on  the  energy  issue,  we  have  heard 
that  the  major  oil  companies  are  the  ones  who  have  the  economic 
potential  to  lead  in  a  breakthrough  toward  the  solution  of  the 
energy  problem.  What  do  we  find?  Instead  of  searching  for  more 
oil,  Mobil  gets  into  the  mail  order  business.  Gulf  Oil.  I  think,  wanted 
to  acquire  the  Xew  York  Knickerbockers  and  the  Ringling  Brothers 
Barnum  and  Bailey  circus.  That  just  doesn't  make  any  economic 
sense.  There  is  a  big  job  to  be  done  in  the  energy  field.  Why  doesn't 
Mobil  devote  itself  to  that  job  instead  of  building  industrial  empires 
which  are.  as  the  Chairman  of  the  FTC  described  it  this  morning, 
an  entrepreneurial  ego  trip. 

Senator  Kennedy.  With  that  happy  note,  I  want  to  thank  both 
of  you.  We  will  recess  until  1 :45  p.m..  when  we  will  hear  a  panel 
of  small  business  representatives.  Thank  you  very  much. 

[Whereupon,  at  12  :50  p.m.,  the  hearing  recessed  to  reconvene  at 
1 :45  p.m.] 

[The  prepared  statements  of  Dr.  Adams  and  Dr.  Bock  follow :] 

Prepared  Statement  of  Dr.  Betty  Bock 

Mr.  Chairman,  members  of  the  Senate  Committee  on  Antitrust  and  Monopoly, 
I  am  pleased  to  have  been  invited  to  present  my  views  on  oligopoly  and  con- 
centration in  a  complex  society.  As  you  know,  I  am  speaking'  as  an  economist, 
not  as  a  member  of  the  Bar. 

I  have  an  embarrassing  problem  in  this  assignment,  because  I  do  not  know 
in  any  profound  or  abstract  sense  what  oligopoly  or  concentration  is.  I  can 
easily  generate  definitions,  but  they  do  not  necessarily  help  to  identify  sig- 
nificant sets  of  facts — or  the  relations  of  such  facts  to  each  other.1 

The  antitrust  statutes  do  not  include  the  terms  oligopoly  or  concentration ; 
the  conscious  parallelism  cases  of  earlier  decades  come  close  to  the  concepts, 
but  not  the  terminology ;  the  legislative  history  of  the  merger  act  and  the 
cases  under  it  refer  constantly  to  concentration  ;  textbooks  on  economics  regu- 
larly refer  both  to  oligopoly  and  concentration ;  and  the  Federal  Trade  Com- 
mission's "cereal"  case  addresses  oligopoly  in  the  guise  of  what  the  complaint 
calls  'shared  monopoly." 

As  the  most  steady  producers  and  consumers  of  the  concepts,  economists 
identify  oligopoly  with  fewness  of  companies  and  therefore  with  high  concen- 
tration :  the  lower  the  number  of  companies  in  a  market,  the  higher  their 
combined  shares.  The  question  I  plan  to  discuss  today  is  whether  a  bare  label 
of  oligopoly  or  concentration  is  synonymous  with  specific  and  significant  anti- 
competitive consequences. 

TWO  views 

The  structuralist  economists,  who  are  responsible  for  the  use  of  the  labels 
in  antitrust,  posit  and  then  find  a  one-to-one  correspondence  between  market 
structure  and  behavior.  They  theorize  that  if  there  are  few  companies  in  a 
market — or  if  a  small  number  of  companies  account  for  a  high  proportion  of 
the  transactions— prices  and  profits  will  be  greater  than  if  there  had  been 
more  companies  and/or  less  concentration.   They  therefore  infer  a  failure  of 


1  bee,  for  example,  Betty  Bock,  "Dialogue  on  Concentration,  Oligopoly  and  Profit: 
Concepts  vs.  Data/'  Conference  Board  Report  No.  55G,  The  Conference  Board,  Inc.,  New 
York,  1972,  p.  29. 
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competition  from  the  fact  of  oligopoly — without  seeking  further  information 
about  the  specifics  of  the  market  or  the  companies  operating  in  it.3 

Meanwhile,  other  economists  disagree,  pointing  out  that  there  is  no  one-to- 
one  correspondence  between  fewness  of  companies  and  failure  of  competition. 
High  concentration  or  oligopoly  may  be,  and  frequently  is,  associated  with 
strong  and  innovative  competitive  practices.  These  economists  note  that  high 
concentration  can  occur  when  a  market  is  new  and  vigorous — or  when  it  is 
approaching  senility — or  when  its  technology,  its  capital  needs,  its  distribution 
patterns,  or  other  characteristics  require  large-scale  production  or  distribution 
units  in  relation  to  the  demand  served.  Given  a  production  or  distribution 
technology  that  makes  it  economical  for  relatively  few  sellers  to  meet  a  given 
demand,  the  number  of  sellers  supplying  that  demand  may  be  small  and  yet 
compete  actively.  If  their  products  are  identical,  they  will  try  to  compete  in 
ways  that  will  increase  their  volume,  decrease  their  costs  and  increase  their 
profits.  If,  on  the  other  hand,  their  product-mixes  and/or  their  specific  products 
and  services  differ — as  they  often  do — such  companies  will  not  only  try  to 
compete  in  specifications,  appearance,  and  service-life  of  the  product,  but  also 
in  price — as  well  as  in  advertising  and  promotion  and  in  long-run  capital 
investment  and  R&D.3 

The  broad  differences  between  the  structuralists  and  non-structuralists  can 
be  explained  but  not  reconciled  by  the  fact  that  they  hold  different  views  on 
the  relations  between  a  market  and  the  variables  that  make  market  behavior 
what  it  is.  For  the  structuralists,  there  is  no  clear  distinction  between  indiv- 
idual company  and  market  behavior,  since  each  is  identical.  But,  for  the  non- 


2  For  economists  representing  structuralist  views,  see,  for  example  : 

National  Resources  Committee,  "The  Structure  of  the  American  Economy,"  Part  I, 
U.S.  Government  Printing   Office,   Washington,   D.C.,   June  1939,    pp.   138-145. 

Walter  Adams,  "The  Case  for  Structural  Tests,"  in  J.  Fred  Weston  and  Sam  Peltz- 
man,   eds.,  Public  Policy   Toward  Mergers,  Goodyear   Publishing  Company,   Inc.,    1969. 

Joe  S.  Bain,  "The  Relation  of  Profit  Rate  to  Industry  Concentration :  American 
Manufacturing,  1936-1940,"  Quarterly  Journal  of  Economics,  August  1951,  pp.  293-324  ; 
Barriers  to  New  Competition,  Harvard  University  Press,  1956 ;  and  Industrial  Orga- 
nization, revised  edition,  John  Wiley  &  Sons,  Inc.,  1968,  Chapter  11. 

John  M.  Blair,  Economic  Concentration:  Structure,  Behavior  and  Public  Policy, 
Harcourt  Brace  Jovanovich,  1972. 

Norman  R.  Collins  and  Lee  E.  Preston,  Concentration  and  Price-Cost  Margins  in 
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Analysis,  Harvard  University  Press,  1959. 
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Thirty  Industries,  1950-1960,"  Review  of  Economic  and  Statistics,  August  1966,  pp. 
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and  Directions  for  Public  Policy,"  in  Harvey  J.  Goldschmid,  H.  Michael  Mann  and  J. 
Fred  Weston,  eds.,  Industrial  Concentration:  The  New  Learning,  Little,  Brown  and 
Company  1974,  pp.  137-156. 

Willard  F.  Mueller,  A  Primer  on  Monopoly  and  Competition,  Random  House,  1970, 
Chapters  2-4,  6  and  11;  and  "Industrial  Concentration:  An  Important  Inflationary 
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trial Concentration:  The  New  Learning,  op.  cit.,  pp.  280-306. 
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Industrial  Concentration:   The  New   Learning,   op.   cit.,  pp.    16-54. 
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structuralist,  market  behavior  is  the  result  of  the  differing  operations  of  dif- 
ferent companies — which  is  not  the  same  thing,  at  all. 

(TRCl'LAR    REASONING 

I  personally  sec  the  forms  and  methods  of  competition  of  companies  as 
creating  markets  and  the  boundaries,  in  turn,  as  determining  the  companies 
whose  methods  of  competition  are  to  be  examined.  The  boundaries  of  markets 
and  the  behavior  of  companies  are  therefore  circularly  related  variables  which 
must  be  studied  together — since  neither  can  be  deduced  directly  from  evidence 
that  does  not  include  the  other. 

RATIONALE  FOR  AN  ACCELERATED  BREAKUP  POLICY 

This  view  contrasts  sharply  with  the  implicit  structuralist  assumption  that 
markets  are  clear-cut ;  that  numbers  of  companies  are  directly  identifiable ; 
and  that  when  the  number  of  companies  is  few,  there  has  been  a  failure  of 
competition  which  should  be  remedied  by  breakup  of  the  companies  into  smaller 
units.  The  goal  here  is  to  create  markets  in  which  each  company  is  small  and 
produces  a  single  product  exactly  like  those  of  similar  small  companies. 

Such  a  concept  of  competition,  however,  requires  heroic  additional  assump- 
tions :  that  capital  is  so  fluid  that  sums  invested  in  plants  and  equipment 
move  instantaneously  from  where  they  are  less  to  where  they  are  more  valued; 
that  individual  employees  also  move  without  friction  from  where  they  are  less 
highly  valued  to  where  they  are  more  highly  valued ;  that  there  is  instantan- 
eous communication  among  all  sellers,  buyers,  and  workers  concerning  the 
prices  at  which  all  transactions  take  place ;  and  that  profits  are  always  zero — 
except  for  the  infinitesimal  periods  of  time  necessary  to  draw  prices,  invest- 
ments and  workers  into  positions  of  equilibrium  from  which  they  have  briefly 
strayed. 

In  this  perfectly  competitive  market,  there  are  no  changes  in  technology  or 
consumer  wants  and  no  economies  of  scale  and  therefore  no  reason  for  adver- 
tising, research  and  development,  or  capital  investment,  since  no  company  can 
draw  ahead  of  any  other. 

Lest  this  outline  of  the  requirements  of  perfect  competition  seem  a  carica- 
ture, let  me  assure  you  that  the  inexplicit  concept  behind  the  often  expressed 
desire  to  break  up  oligopolistic,  or  concentrated,  industries  has  precisely  this 
meaning. 

Proposals  for  new  broad  gauge  divestiture  legislation,  as  distinct  from 
judicially  ordered  divestiture  under  present  law,  have  gone  through  varying 
forms  in  recent  years,  but  all  are  based  on  the  concept  that  cases  involving 
charges  of  monopoly,  duopoly  or  oligopoly  move  too  slowly  and  should  virtually 
always  be  resolved  in  favor  of  the  Government. 

Current  •'no-fault"  divestiture  proposals  and  other  calls  for  sweeping  de- 
concentration  would,  for  example,  require  the  breakup  of  monopoly,  usually 
defined  to  include  oligopoly,  except  under  two  conditions :  where  the  monopoly 
or  oligopoly  is  supported  by  economies  of  scale  or  by  valid  patents,  validly 
used.  But  the  belief  that  a  divestiture  sword  and  an  economies  of  scale  or 
patent  will  make  antitrust  sanctions  more  effective  is  delusory. 

Leaving  aside  the  patent  justification,  which  comes  from  another  tradition 
in  microeconomic  thinking,  the  economies  of  scale  justification  is  unquestionably 
necessary  but  will  not  necessarily  expedite  solutions  to  competitive  problems. 
Current  justifications  for  monopolization  include  the  existence  of  markets  that 
can  support  only  a  few  companies,  changes  in  tastes  or  costs,  or  an  individual 
company's  superior  skills,  foresight  and  industry  (or  the  existence  of  a  superior 
product,  business  acument  or  historic  accident).4 

If  economies  of  scale  are  substituted  for  these  defenses,  the  discarded  de- 
fenses will  find  their  way  back  into  the  evidence  because  one  or  more  of  them 
will  always  be  germane  to  a  proof  that  breakup  of  a  company  will  raise  its 
unit  costs.  This  is  so  because  economies  of  scale  must  be  economies  in  relation 
to  something,  such  as  to  the  size  of  expected  sales  as  determined  by  precisely 
the  facts  a  ••no-fault"  divestiture  rule  would  seek  to  read  out  of  the  law. 


-  See,  Aluminum  Co.  <>f  America,  et  al.,  vs.  U.S.  (CCA-2  1945,  rev-?.  D.C. )  1044-1945 
Trade  Cases,  paragraph  57,342,  p.  57,684  and  Grinnell  Cor]).,  vs.  U.S.  (U.S.  Sup.  Ct. 
1966,    aff'g.   D.C.)    1966   Trade   Cases,    paragraph    71,789,    p.    S2.648. 
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But  to  cancel  out  the  economies  of  scale  justification  would  be  more  dan- 
gerous than  to  keep  it  since,  to  seek  to  breakup  oligopolistic  markets  on  a  per 
se  basis — with  virtually  no  opportunity  for  a  showing  concerning  whether 
breakup  could  be  expected  to  achieve  better  consumer  alternatives  at  lower 
prices— would  be  economically  self-destructive. 

THE    POLITICAL    ECONOMICS    OF    THE    NEW    ATTACKS 

Despite  these  facts,  on  April  14,  1977,  Attorney  General  Griffin  B.  Bell  sug- 
gested that  if  cases  under  section  2  of  the  Sherman  Act — and  presumably  re- 
lated cases  under  section  5  of  the  Federal  Trade  Commission  Act — were  be- 
coming too  costly  and  too  lengthy  for  the  courts  to  handle,  they  might  be 
tried  before  Congress.  Attorney  General  Bell  noted  expressly  that  such  trials 
would  necessarily  be  political  but  implied  that,  since  the  issues  are  basic  to 
a  restructuring  of  American  industry    they  might  require  a  political  forum. 

The  unexpressed  assumption  behind  tins  proposal  is  that  monopoly,  shared 
monopoly,  and  oligopoly  are  selfidentifying,  and  bad.  And  this  assumption,  in 
turn,  rests  on  simple  structuralist  beliefs  about  the  nature  of  competition. 
Such  an  approach  does  not  take  account  of  nonstructuraiist  thought,  or  the 
real  world  where  there  is  no  one-to-one  correspondence  between  the  structure 
of  a  market  and  the  practices  of  companies. 

If  a  company's  management  believes  that  it  can  obtain  greater  returns  by 
making  new  capital  investments,  using  advanced  technologies,  differentiating 
and  proliferating  product  lines,  or  shifting  distribution  methods,  prices  or 
services  to  meet  the  needs  of  di'/erse  customers — and  acts  on  this  belief — it 
is.  in  fact,  competing  to  the  benefit  of  the  consumer  and  the  economy. 

The  strongest  contrasts  between  a  structuralist  and  a  realist  approach  there- 
fore have  to  do  with  the  different  weights  given  to  price  as  distinct  from  other 
forms  of  competition  and  to  the  significance  accorded  to  fewness  of  companies. 
The  fact  is,  however,  that  during  an  extended  period  of  inflation  it  is  not 
difficult  for  structuralists  to  note  that  prices  are  rising.  And  during  a  period 
when  new  technologies  and  techniques  permit  companies  to  turn  out  high 
volumes  and  differing  ranges  of  output  at  falling  unit  costs,  it  is  not  unusual 
to  find  that  the  number  of  companies  offering  specific  product  lines  is  falling. 

But  such  facts  do  not  prove  the  structuralists  are  right.  They  merely  sug- 
gest that  a  sweeping  restructuralization  theory  may  be  an  oversimplified  one 
in  a  complex,  high-technology,  high-population  and  high-consumer  demand 
economy.  And  if  Congress  were  to  seek  to  replace  the  judicial  with  a  legis- 
lative process  for  resolving  oligopoly  issues,  it  would,  in  my  view,  be  setting 
out  on  a  safari  into  a  territory  that  could  become  a  desert  as  the  journey 
continues. 

Furthermore,  to  seek  to  try  complex  microeconomic  issues  before  Congress, 
in  any  literal  sense,  is  to  raise  fundamental  questions  concerning  our  form 
of  government.  And  this  is  true  regardless  of  whether  we  focus  on  cases  already 
in  trial  or  issues  that  might  be  of  concern  in  writing  new  law.  There  are 
fundamental  differences  between  judicial  and  legislative  validation  of  evidence 
and  development  of  inferences;  there  are  also  significant  differences  between 
an  independent  judiciary  and  a  legislative  body  whose  members  are  responsible 
to  specific  constituencies. 

At  least  two  questions  should,  I  think,  be  faced  before  shifting  responsibility 
for  solving  complex  company  and  market  issues  from  a  judicial  to  a  legislative 
forum :  1.  will  the  concept  of  equality  of  opportunity  before  the  law  be  re- 
placed by  a  concept  of  voter  (or  pollster)  power  and  2.  will  strongly  articu- 
lated political  pressures  take  precedence  over  careful  attempts  to  understand 
the  interrelated  moving  parts  of  the  economy? 

In  sum,  will  Congress'  commitment  to  represent  its  constituencies  take 
precedence  over  detailed  independent  consideration  of  complex  economic  feasi- 
bilities and  tradeoffs.  If  we  move  "big  cases"  from  judicial  to  a  legislative 
forum,  we  will,  in  effect,  be  saying  that  we  need  simple  and  fast  solutions  to 
problems  of  corporate  size  and  fewness  which  are  not  available  through  the 
courts.  But,  if  the  solutions  were  simple  or  obvious,  the  cases  would  not  have 
been  big  or  long. 

In  a  major  inuustrial  society,  we  do  not,  or  should  not,  expect  that  all 
competitive  problems  will  have  simple  solutions  or  that  all  units  of  our 
production   and   delivery   systems   can  be   small.    The  fact   is   that   no  matter 
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where  cue  begins,  with  social  or  political  goals,  one  cannot  assume  away 
economic  constraints;  one  can  only  try  to  determine  the  costs  of  changing 
them. 

My  major  point  is  that  before  looking  for  means  of  breaking  up  oligopolies, 
we  should  undertake  careful  studies  in  economic  terms  of  what  fewness  truly 
is,  and  what  it  means  in  specific  segments  of  the  economy.  Is  the  term  syn- 
onymous with  excessive  power,  or  does  it.  often  or  sometimes  represent  a 
realistic  enterprise  adjustment  to  supply,  production  and/or  demand  constraints 
and  opportunities? 

A  HANDFUL  OF  CONCENTRATION  FIGVKES 

So  much  for  the  broad  issues.  What  do  current  data  on  concentration  tell 
us?  I  do  not  plan  to  discuss  the  problems  of  using  standard  data.  I  have 
written  about  them  many  times."'  But,  taking  the  data  as  they  are.  here  are 
a  few  facts  condensed  from  a  study  of  Bureau  of  the  Census  figures  on  con- 
centration in  manufacturing  now  being  made  by  the  antitrust  research  staff 
of  the  Conference  Board.  (Sources  are  shown  in  the  attached  tables  and  the 
note  that  follows  them.) 

First,  high  concentration  industries  tend  to  have  small,  and  low  concentra- 
tion industries  large,  numbers  of  companies. 

For  example.  89  percent  of  the  industries  in  the  top  quarter  of  all  industries 
in  concentration  in  value  added  by  manufacture  in  1972  are  among  the  top 
half  of  all  industries  in  fewness  of  companies.  Conversely,  94  percent  of  the 
industries  in  the  bottom  quarter  of  all  industries  in  concentration  in  value 
added  rank  among  the  50  percent  of  industries  with  the  most  companies 
(table  1). 

Of  the  38  industries  ranking  highest  in  concentration  in  value  added  in 
1972,  ten  have  less  than  20  companies.  24  have  less  than  50  companies — only 
six  have  more  than  100  companies  (table  2a).  By  contrast,  of  the  37  industries 
ranking  lowest  in  concentration  in  value  added  in  1972,  22  have  more  than 
1,000  companies  (table  2b).  The  median  number  of  companies  for  the  highest 
concentration  industries  is  34 ;  for  the  lowest  concentration  industries,  1,431 
(tables  2a  and  b). 

Second,  industries  ranking  high  in  concentration  tend  to  rank  high  in  value 
added  per  employee  and  low  in  payroll  as  a  percent  of  value  added — which, 
taken  together,  constitute  a  rough  measure  of  economies  of  scale. 

For  example,  75  percent  of  the  industries  in  the  top  quarter  of  all  industries 
in  concentration  in  value  added  in  1972  are  among  the  top  half  of  all  industries 
in  value  added  per  employee.  Conversely,  77  percent  of  the  industries  in  the 
bottom  quarter  of  all  industries  in  concentration  in  value  added  are  in  the 
bottom  half  of  all  industries  in  terms  of  value  added  per  employee   (table  3). 

For  the  38  industries  ranking  highest  in  concentration  in  value  added  in 
1972.  the  median  value  added  per  employee  is  approximately  §26  thousand 
and  the  median  payroll  as  a  percent  of  value  added  is  over  38  percent  (table 
2a).  By  contrast,  the  37  industries  which  rank  lowest  in  concentration  in  value 
added  in  1972  have  a  median  value  added  per  employee  of  about  $15  thousand 
and  a  median  payroll  as  ;i  percent  of  value  added  of  55  percent   (table  2b). 

Third,  so  far  we  have  considered  only  industry  concentration.  But  industry 
figures  are  almost  always  overstated  or  understated — or  both — because  indi- 
vidual company  value  of  shipments  and  other  data  for  multi  industry  plants 
are  reported  in  only  one  industry.  Despite  this  problem,  industry  data  are 
widely  used  because  they  cover  a  broad  range  of  items  which  may  be  com- 
pared and  analyzed. 

It  is  possible,  however,  ro  focus  on  concentration  data  from  which  over- 
statement and  understatement  have  been  removed.  These  data,  available  for 
value  of  shipments  only,  are  for  product  group  and  product  class  categories. 
Product  groups  are  identical  in  definition  with  industries;  classes  are  com- 
ponents of  groups. 

On  the  average,  product  group  concentration  figures  run  lower  than  the 
corresponding  industry  concentration  figures.  For  example.  28  percent  of  all 
the  industries,  but  only  24  percent  of  all  product  groups,  had  value  of  ship- 
ments concentration  ratios  of  50  percent  or  more  in  1972    (table  4). 


6  SeQ,    Betty   Bock,    ,:Dia)c£ue    on    Concentration,    Oligopoly   and    Profit:    Concepts   vs. 
Data,"  op,  cit. 
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Fourth,  one  finds  an  increase  in  industry  concentration  over  the  last  25 
years  only  if  one  looks  at  the  data  from  a  curious  angle.  It  should  he  noted 
here  that  there  is  always  a  choice  hetween  considering  data  for  industries 
that  are  identical  for  the  period  under  study — or  data  for  all  industries. 
Thus,  if  one  asks  whether  industry  concentration  has,  on  the  average,  been 
rising  or  falling  over  the  1947-72  period,  one  can  get  two  answers:  a.  Of  the 
136  industries  that  were  identical.  20  percent  had  value  of  shipments  concen- 
tration ratios  of  50  percent  or  more  in  1947,  while  31  percent  had  concentra- 
tion ratios  in  this  range  in  1072  producing  what  appears  as  an  average  in- 
crease in  concentration  (table  5a)  ;  b.  But,  of  the  3S6  industries  for  which 
concentration  data  were  available  in  1047  and  the  367  for  which  data  were 
available  in  1972,  34  percent  had  concentration  ratios  of  50  percent  or  more 
in  1947,  while  31  percent  had  concentration  ratios  in  this  range  in  1972  pro- 
ducing an  apparent   decline   in  industry   concentration    (table   5b). 

Note,  here,  that  when  one  examines  only  identical  industries,  the  focus  is 
on  the  least  dynamic  sectors  of  manufacturing — and  excludes  sectors  where 
changes  have  been  significant  enough  to  produce  new  classifications  or  dis- 
tributions of  data. 

Fifth,  we  have  also  studied  changes  in  the  diversification  of  the  largest 
companies  in  the  product  classes  in  each  product  group.  We  begin  with  the 
fact  that  in  any  one  year  the  number  of  companies  among  the  first  four  in 
a  product  group  and  in  the  classes  in  it  can  run  from  four  to  four  plus  four 
times  the  number  of  classes. 

If  the  first  four  companies  in  each  of  the  classes  in  a  group  are  identical, 
the  same  companies  will  also  be  the  first  four  in  the  group  and  the  weighted 
average  concentration  ratio  for  the  classes  will  be  identical  with  the  ratio 
for  the  group.  But  the  greater  the  number  of  different  companies  among 
the  first  four  in  the  classes  in  a  group,  the  greater  will  be  the  difference 
between  the  weighted  average  concentration  ratio  for  the  classes  and  the 
ratio  for  the  group. 

We  have  measured  changes  in  the  differences  between  these  ratios  and  find 
that  the  size  of  the  gap  has  increased  markedly  over  the  1954-1972  period 
(table  6).  This  suggests  that  there  are,  on  the  average,  more  different  com- 
panies among  the  first  four  in  the  product  classes  in  given  product  groups 
in  1972  than  there  were  in  10.14. 

The  fact  that  concentration  does  not  appear  to  be  rising  on  an  across-the- 
board  basis  does  not,  however,  mean  that  there  have  not  been  increases  in 
some  categories  and  decreases  in  others,  but  that  perceived  changes  in  con- 
centration are  more  closely  related  to  changes  in  definitions  of  categories  and 
to  specific  competitive  factors  than  to  abstract  numbers.  Indeed,  what  we  tend 
to  think  of  as  high  concentration  or  oligopoly  is  often  a  statistical  construct. 

The  country  is  growing;  dollar  figures  for  virtually  everything  are  growing; 
and,  if  we  misperceive  what  is  happening  when  we  hold  classifications  con- 
stant, we  can  well  find  ourselves  performing  surgery  for  purposes  for  which 
the  scalpel  is  not  an  appropriate  instrument. 

WHERK    THE   EVIDENCE   LIES 

Granted  the  circularity  of  the  concepts  of  markets  and  competition,  the 
complexities  of  competitive  mechanisms  in  a  high-technology  society,  the  in- 
appropriateness  of  the  Congressional  process  for  the  resolution  of  difficult 
case  issues,  and  the  fact  that  concentration  in  manufacturing  is  not  increasing 
in  any  over-all  sense,  what  should  Congress — and  this  subcommittee,  in  par- 
ticular— be  doing  about  oligopoly  and  concentration? 

I  would  recommend  against  new  law  or  congressional  trial  of  cases  of  per- 
ceived oligopolization,  since  such  perceptions  may  result  from  economic  neces- 
sities which  cannot  be  simply  presented  or  argued  about.  With  due  deference, 
I  believe  that  Congress  should  not  divert  its  unique  strengths  and  functions 
into  fields  which  require  continuing  and  searching  examination  in  a  research 
sense. 

As  I  noted  earlier,  I  would  recommend  detailed  study  of  what  fewness  is, 
in  economic  terms.  I  would  accomplish  this  by  examining  a  set  of  companies 
and  a  set  of  product/service  areas  in  order  to  learn  more  about  how  com- 
panies and  markets  adapt  to  a  changing  economic  environment. 
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Study  of  individual  companies  might  be  addressed  to  a  small  number  of 
companies  perceived  as  presenting  contrasting  issues  under  present  rubrics, 
e.g..  companies  operating  in  what  appear  to  be  oligopolistic  patterns  and 
companies  operating  in  other  patterns:  companies  with  high  and  with  low 
technology  orientations  ;  companies  which  are  primarily  industrial  and  others 
which  are  primarily  consumer  oriented;  companies  operating  at  high  and 
at  low  levels  of  value  added  per  employee  or  payroll  per  employee :  companies 
operating  primarily  in  declining  and  in  expanding  markets.  Since  the  criteria 
are  not  mutually  exclusive.  I  suggest  that  they  can  be  met  by  studying  rela- 
tively few  companies  which  might  be  asked  to  present  not  only  numbers  but 
papers  and  invited  oral  statements  on  how  they  operate,  what  their  major 
problems  are.  and  what  forms  of  competition  they  face. 

Study  of  product  /service  areas  might  be  addressed  to  a  small  number  of 
areas  perceived  as  presenting  contrasting  issues  under  present  rubrics,  e.g., 
areas  of  apparent  high  and  low  concentration:  of  increasing  and  declining 
concentration;  of  expanding  and  declining  sales;  of  high  and  low  capital 
investment  per  dollar  of  output :  of  low  and  high  payroll  costs  per  dollar  of 
output:  areas  served  primarily  by  domestic  production  and  areas  where 
domestic  production  must  face  competition  from  abroad ;  and  areas  where 
U.S.  companies  depend  heavily  on  exports  and  areas  where  they  do  not. 
Since  the  criteria  are.  again,  not  mutually  exclusive,  they  can  be  met  by 
examining  relatively  few  areas. 

The  product/service  analyses  should  not  be  standard  industry  or  market 
studies,  but  should  focus  on  the  ways  that  different  markets  fit  into  each 
other  and  on  how  individual  companies  seek  to  obtain,  retain,  or  shift  sup- 
pliers and  customers ;  how  customers  exercise  their  options ;  and  how  the 
companies  doing  business  in  an  area  view  the  constraints  and  opportunities 
they  see  ahead. 

Both  the  individual  company  and  the  product/service  area  studies  should, 
I  suggest,  be  undertaken  with  a  sense  that  we  need  to  understand  more  than 
we  do  about  the  mechanisms  of  change  in  individual  company  and  product/ 
service  systems — as  companies  seek  to  meet  existing  and  future  public  and 
private  needs. 

Such  studies  should  be  undertaken  with  the  knowledge  that,  although  we 
are  not  without  information,  we  are  encumbered  with  burdens  of  faulty 
understanding  and  ill-defined  ignorance.  Hostility  toward  bigness  is  real,  but 
it  is  not  necessarily  rational  in  an  economic  world  that  is  growing  larger 
and  more  complex. 

Political  democracy  and  social  equity  cannot  be  achieved  without  economic 
realism.  And  economic  democracy — or  equality  in  size  among  companies — is 
not  today  compatible  with  such  realism.  We  must  feed,  clothe,  house  and  be 
able  to  transport  our  population:  we  must  be  able  to  teach  and  learn;  we 
must  be  able  to  provide  for  meaningful  leisure:  we  must  meet  our  obligations 
in  the  shifting  world  order — and  we  must  do  all  this  on  a  scale  never  before 
attempted.  It  is  the  scale  of  our  goals  that  should  determine  the  varying 
scales  of  the  enterprises  we  rely  on  to  meet  the  economic  components  of 
these  goals. 
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Table  1 

Comparison  of  Industry  Concentration  in  Value  Added  and  Company 
Populations  in  Industries,  by  Quartiles,  1972* 


Industries  in  Each 
Quartile,  First-4  Company 
Value  Added  Concentration 

(Ranked  from  Highest  to 
Lowest  Ratio) 


Top  25% 
Second  25% 

Third  25% 
Bottom  25% 


Industries  in  Each  Quartile,  Number 
of  Companies  (Ranked  from  Lowest 
to  Highest  Number  of  Companies) 


Top   Second   Third   Bottom 


25% 
(1) 


25% 
(2) 


25% 
(3) 


_25%_ 
(4) 


Number  of  Industries 


Total- 
(5) 


1/ 


62 

25 

7 

4 

98 

30 

34 

21 

13 

98 

2 

30 

35 

19 

86 



5 

31 

57 

93 

Total 


94 


94 


94 


93 


375 


Top  25% 
Second  25% 
Third  25% 
Bottom  25% 


Percent  of  Industries 

63      26  7        4  100 

31      35  21       13  100 

2      35  41       22  100 

5  33       61  100 


Total 


25 


25 


25 


25 


100 


Rank  correlation  coefficient,  .75 

*See  "Notes  on  Categories  Used  for  Study.' 


1/ 


Percent  total  may  not  add  to  100  because  of  rounding. 


Source:   U.S.  Bureau  of  the  Census,  Census  of  Manufactures,  1972, 
"Special  Report  Series:  Concentration  Ratios  in  >f,inu- 
facturing,"  MC72  (SR)-2,  U.S.  Government  Printing  Office, 
Washington,  D.C.,  197  5,  Table  8. 
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Table  2a 
Selected  Data  for  38  Industries  Ranking  Highest  in  Value  Added  Concentration,  1972* 


Value  Added 


receiving  type 
components 


3671  Electron  tubes, 
3795  Tanks  and  tank 
3332  Primary  lead 

3996  Hard  surface  floor  coverings 

3211  Flat  glass 

3711  Motor  vehicles  and  car  bodies 

2043  Cereal  breakfast  foods 

3511  Turbines  and  turbine  generator  sets 

3641  Electric  lamps 

3692  Primary  batteries,  dry  and  vet 

2067  Chewing  gum 

3482  Small  arms  ammunition 

3632  Household  refrigerators  and  freezers 
3636  Sewing  machines 

3633  Household  laundry  equipment 
2™*i  Tire  cord  and  fabric 

Cigarettes 

2Uo6  Chocolate  and  cocoa  products 

3334  Primary  aluminum 

3672  Cathode  ray  television  picture  tubes 
3273  Gypsum  products 

3313  Electrometallurgical  products 

3861  Photographic  equipment  and  supplies 

2271  Woven  carpets  and  rugs 

2824  Organic  fibers,  noncellulosic 

3635  Household  vacuum  cleaners 

3647  Vehicular  lighting  equipment 

3031  Reclaimed  rubber 

3296  Mineral  wool 

3624  Carbon  and  graphite  products 

2045  Blended  and  prepared  flour 

2131  Chewing  and  smoking  tobacco 

2646  Pressed  and  molded  pulp  goods 

3262  Vitreous  china  food  utensils 

2895  Carbon  black 

3011  Tires  and  innt*  tubes 

3574  Calculating  and  accounting  machines 

3724  Aircraft  engines  and  engine  parts 

Medians 


Concentration 

Value  Added 

Payroll  as  a 

Ratio,  First-4 

Number  of 

per  Employee 

Percent  of 

Companies 

Cocoar.ies 
(2) 

fS  thousands) 
(3) 

Value  Added 

(i) 

(4) 

94 

21 

15.2 

50.5 

94 

18 

18.9 

58.2 

93 

12 

46.0 

20.6 

93 

13 

36.6 

28.0 

92 

11 

31.7 

36.5 

92 

165 

34.7 

36.5 

91 

34 

53.4 

20.5 

91 

59 

26.5 

44.8 

91 

103 

23.0 

33.1 

91 

30 

26.4 

29.2 

89 

15 

33.1 

23.5 

89 

57 

16.4 

56.6 

89 

30 

23.2 

38.6 

89 

72 

23.5 

43.8 

86 

20 

29.0 

32.6 

85 

9 

14.6 

48.0 

84 

13 

57.4 

15.8 

83 

39 

28.3 

29.5 

83 

12 

31.9 

36.3 

32 

69 

22  .  7 

42.5 

ai 

44 

29.0 

35.5 

79 

27 

22.9 

43.3 

79 

555 

..2.6 

27.4 

78 

64 

14.3 

47.7 

78 

36 

26.1 

37.2 

78 

34 

26.7 

33.0 

78 

46 

22.0 

47.4 

77 

19 

17.3 

58.3 

77 

66 

24.5 

39.0 

77 

58 

19.2 

45.8 

76 

115 

38.8 

24.4 

76 

28 

31.3 

22.3 

75 

32 

16.5 

51.5 

75 

32 

11.4 

61.1 

74 

11 

47.4 

23.2 

74 

136 

28.6 

39.5 

74 

74 

18.0 

50.9 

74 

189 

19.0 

63.1 

83 


34 


*See  "Notes  on  Categories  Used  for  Study." 

Source :   U.S.  Bureau  of  the  Census,  Census  of  Manufactures,  1972, 
in  Manufacturing,"  MC72  (SR)-2,  U.S.  Government  Printing 


"Special  Report  Series:  Cone  en tr 
Office,  Washington,  D.C.,  1975, 


ition  Ratios 
rable  8. 
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Table  2b 
Selected  Data  for  37  Industries  Ranking  Lowes C  in  Value  Added  Concentration,  1972* 


Value  Added 


2086  3ottled  and  canned  soft  drinks 

2411  Logging  camps  and  logging  contractors 

2751  Commercial  printing,  letterpress 
2793  Photoengraving 

3111  Leather  tanning  and  finishing 

3915  Jewelers'  materials  and  lapidary  work 

2511  Wood  household  furniture 

31*1  Women's  handbags  and  purses 

2331  Women's  and  misses'  blouses  and  waists 

2426  Hardwood  dimension  and  flooring 

2514  Metal  household  furniture 

2337  Women's  and  misses'  suits  and  coats 

2434  Wood  kitchen  cabinets 

2951  Paving  mixtures  and  blocks 

3^-2  Metal  doors,  sash  and  trim 

3494  Valves  and  pipe  fittings 

; -- -  Wood  pallets  and  skids 

265  Jet-up  paperboard  boxes 

3398  Metal  heat  treating 

3446  Architectural  mecalwork 

2253  Knit  outer-ear  mills 

2431  t  Millwork 

2739  3ookbmding  and  related  work 

3565  Industrial  patterns 

2335  Women's  and  misses'  dresses 

3544  Special  dies,  tools,  jigs  and  fixtures 

2371  Fur  goods 

3271  Concrete  block  and  brick 

3441  Fabricated  structural  metal 

3444  Sheet  metalwork 

3451  Screw  machine  products 

3993  Signs  and  advertising  displays 

2791  Typesetting 

3273  Ready-mixed  concrete 

3471  Plating  and  polishing 

2752  Commercial  printing,  lithographic 
2541  Wood  partitions  and  fixtures 

Medians 


Concentration 

Val-e  Acded 

Payroll  as  a 

Ratio,  First-- 

Number  of 

per  Iziployee 

Percent  of 

Ccccanies 

Companies 
(2) 

rs  thousands) 
(3) 

Value  Added 

(1) 

(4) 

14 

2,271 

19.3 

42.1 

14 

13,152 

14.5 

45.0 

14 

13,040 

15.4 

56.5 

14 

583 

19.4 

62.2 

14 

468 

1-..3 

54.3 

14 

566 

14.6 

47.8 

13 

2,160 

11.6 

51.8 

13 

431 

9.1 

60.4 

12 

386 

9.4 

35.4 

12 

382 

8.6 

63.9 

12 

426 

13.0 

49.8 

11 

1,547 

11.1 

53.2 

11 

1,769 

12.5 

53.9 

11 

585 

29.0 

36.6 

11 

1,391 

14.2 

51.9 

11 

643 

18.6 

50.2 

10 

444 

9.8 

55.1 

10 

366 

10.8 

57.0 

10- 

885 

18.0 

50.6 

10 

1,431 

14.9 

56.2 

9 

382 

10.7 

53.8 

9 

2,340 

13.6 

34.5 

9 

990 

u. a 

50.4 

9 

1,017 

IS.  3 

64.0 

8 

5,294 

8.9 

57.0 

7 

6,513 

18.3 

62.0 

6 

797 

13.3 

47.8 

6 

1,300 

19.2 

44.7 

6 

2,010 

16.6 

56.4 

6 

2,959 

17.6 

52.2 

6 

1,730 

16.0 

55.1 

6 

3,221 

15.0 

55.6 

5 

1,360 

16.4 

63.3 

3 

3,978 

20.5 

46.1 

5 

3,179 

13.6 

54.4 

4 

8,160 

17.1 

58.2 

3 

1,475 

14.7 

58.5 

10 


14.7 


♦See  "Notes  on  Categories  Csed  for  Study." 
Source:   U.S.  3ureau  of  the  Census,  Census  of 


Manufactures , 


1972, 


Special  Report  Series: 
in  Manufacturing,"  MC72  (SR)-2,  U.S.  GoverT.raent  Printing  Office,  Washington,  D.C 


Concentration  Ratios 

,  1975,  Table  8. 
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Table  3 

Comparison  of  Industry  Concentration  in  Value  Added  and  Value 
Added  per  Employee ,  by  Quartiles,  19/2* 


Industries  In  Each 
Quartile,  First-4  Company 
Value  Added  Concentration 

(Ranked  from  Highest  to 
Lowest  Ratio) 


Industries  in  Each  Quartile,  Value 
Added  per  Employee  (Ranked  from 

Highest  to  Lowest  Ratio) 

Top   Second   Third   Bottom       ,  , 
25%    25%      25%     25%    Total- 
(1)     (2)      (3)     (4)     (5) 


Number  of  Industries 


Top  25% 
Second  25% 
Third  25% 
Bottom  25% 


51 


17 


23 

17 

7 

98 

36 

24 

16 

98 

18 

24 

27 

86 

17 

29 

43 

93 

Total 


94 


94 


94 


375 


Top  25% 
Second  25% 
Third  25% 
Bottom  25% 


Percent  of  Industries 

52     23       17       7  100 

22     37       24      16  100 

20     21       28      31  100 

4     18       31      46  100 


Total 


25 


25 


25 


25 


100 


Rank  correlation  coefficient,  .47 

*See  "Notes  on  Categories  Used  for  Study." 

ii 

— '   Percent  total  may  not  add  to  100  because  of  rounding. 

Source:   U.S.  Bureau  of  the  Census,  Census  of  Manufactures, 
1972,  "Special  Report  Series:  Concentration  Ratios 
in  Manufacturing,"  MC72  (SR)-2,  U.S.  Government 
Printing  Office,  Washington,  D.C.  1975,  Table  3. 
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Table  k 


Cumulative  Percent  of  All  Industries  and  Product  Groups, 
by  Value  of  Shipments  Concentration  Brackets,  1972* 


First-4  Company  Value  of      Cumulative  Percent  of: 

Shipments  Concentration 
Bracket 


Industries 
(1) 

Product 

Groups 

(2) 

2 

1 

4 

4 

10 

7 

16 

14 

28 

24 

90%  or  more 
80%  or  more 
70%  or  more 
60%  or  more 
50%  or  more 

Less  than  50%  70  71 

Subtotal  97  96 

N.A.*  3  4 

Total  100  100 

Total  number  of  categories     451  451 


*See  "Notes  on  Categories  Used  for  Study." 

Source:   U.S.  Bureau  of  the  Census,  Census  of  Manufactures, 
1972,  "Special  Report  Series:  Concentration  Ratios 
in  Manufacturing,"  MC72  (SR)-2,  U.S.  Government 
Printing  Office,  Washington,  D.C.  1975,  Tables  5 
and  6. 
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Table  5a 


Number  and  Percent  of  Def initionally  Comparable  Industries 
by  Value  of  Shipments  Concentration  Brackets,  1947-1972* 


First-4  Company 
Value  of  Shipments 
Concentration  Bracket 


1947 
(1) 


1954 
(2) 


1958 
(3) 


1963 
(4) 


1967 
(5) 


1972 
(6) 


Number  of  Industries 


90%  or  more 
80%  to  89% 
70%  to  79% 
60%  to  69% 
50%  to  59% 

Less  than  50% 

Total 


2 

2 

1 

3 

1 

8 

7 

8 

6 

8 

9 

9 

9 

8 

6 

9 

10 

9 

8 

14 

12 

13 

14 

18 

11 

96 

95 

95 

93 

96 

136 

136 

136 

136 

136 

4 
5 
8 
9 
16 

94 

136 


Cumulative  Percent  of  Industries 


90%  or  more 
80%  or  more 
70%  or  more 
60%  or  more 
50%  or  more 

Less  than  50% 

Total 


1 

1 

1 

2 

1 

7 

7 

7 

7 

7 

14 

13 

13 

12 

11 

21 

21 

20 

18 

21 

29 

30 

30 

32 

29 

71 

70 

70 

68 

71 

100 

100 

100 

100 

100 

3 

7 
12 
19 
31 

69 

100 


*See  "Notes  on  Categories  Used  for  Study." 

Source:   U.S.  Bureau  of  the  Census,  Census  of  Manufactures,  1972, 

"Special  Report  Series:  Concentration  Ratios  in  Manufacturing," 
MC72  (SR)-2,  U.S.  Government  Printing  Office,  Washington,  D.C., 
1975,  Table  5. 
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Table  5b 


Number  and  Percent  of  All  Industries  by  Value  of  Shipments 
Concentration  Brackets,  1947-1972* 


First-4  Company 
Value  of  Shipments 
Concentration  Bracket 


1947 
(1) 


1954 
(2) 


1958 
(3) 


1963 
(4) 


1967 
(5) 


1972 
(6) 


Number  of  Industries 


90%  or  more 

10 

8 

6 

8 

5 

10 

80%  to  89% 

18 

21 

15 

10 

17 

10 

70%  to  79% 

27 

25 

28 

17 

15 

19 

60%  to  69% 

31 

30 

29 

25 

30 

25 

50%  to  59% 

46 

47 

44 

38 

34 

49 

Less  than  50% 

254 

253 

255 

248 

240 

254 

Total 

386 

384 

377 

346 

341 

367 

Cumulative  Percent  of  Industries 


90%  or  more 
80%  or  more 
70%  or  more 
60%  or  more 
50%  or  more 

Less  than  50% 

Total 


2 

2 

2 

2 

1 

3 

7 

8 

6 

5 

6 

5 

14 

14 

13 

10 

11 

11 

22 

22 

21 

17 

20 

17 

34 

34 

32 

28 

30 

31 

66 


100 


66 


100 


68 


100 


72 


100 


70 


100 


69 


100 


*See  "Notes  on  Categories  Used  for  Study." 
Sources:   (Attached) 


176 


Sources:   U.S.  Department  of  Commerce,  Business  Information  Service, 
"Concentration  of  Industry  Report,"  Washington,  D.C., 
December  1949,  Table  I;  "Concentration  in  American  Industry," 
Report  of  the  Subcommittee  on  Antitrust  and  Monopoly  to  the 
Committee  on  the  Judiciary,  United  States  Senate,  U.S.  Govern- 
ment Printing  Office,  Washington,  D.C.,  July  1957,  Table  42; 
"Concentration  Ratios  in  Manufacturing  Industry,  1958,"  Report 
prepared  by  the  Bureau  of  the  Census  for  the  Subcommittee  on 
Antitrust  and  Monopoly  of  the  Committee  on  the  Judiciary, 
United  States  Senate,  Part  1,  U.S.  Government  Printing  Office, 
Washington,  D.C.,  1962,  Table  2;  "Concentration  Ratios  in 
Manufacturing  Industry,  1963,"  Report  prepared  by  the  Bureau 
of  the  Census  for  the  Subcommittee  on  Antitrust  and  Monopoly 
of  the  Committee  on  the  Judiciary,  United  States  Senate,  Part  1, 
U.S.  Government  Printing  Office,  Washington,  D.C.,  1966, 
Table  2;  U.S.  Bureau  of  the  Census,  Census  of  Manufactures,  1967, 
Special  Report,  "Concentration  Ratios  in  Manufacturing,"  Part  1, 
MC67  (S)-2.1,  U.S.  Government  Printing  Office,  Washington.  D.C., 
1970,  Table  5;  U.S.  Bureau  of  the  Census,  Census  of  Manufactures, 
1972 ,  "Special  Report  Series:  Concentration  Ratios  in  Manu- 
facturing," MC72  (SR)-2,  U.S.  Government  Printing  Office, 
Washington,  D.C.,  1975,  Table  5. 
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Notes  on  Categories   Used  for  Study 

I.  Industry  Concentration,  1972 

A.  Tables  1  and  3 

Three  hundred  seventy-five  industries  have  been  used.      From 
the  U51  industries  listed  in  the  1972  Census  report  on  concentration, 
75  have  been  omitted.     Seventy-three  of  these  were  omitted  because  they 
are  listed  as   "not  elsewhere  classified"   (n.e.c.)  or  "miscellaneous" 
industries  and  are,  therefore,    "catch-all"  categories.     Two  industries 
were  omitted  because  value  added  concentration  data  are  not  published 
for  them  due  to  the  Census  disclosure  requirements.     Finally,  one 
industry  was  excluded  because  its  data  are  combined  with  the  data 
for  an  n.e.c.   industry  to  avoid  disclosure  of  individual  company 
operations . 

B.  Tables  2a  and  2b 

The  industries  listed    represent    the  38  industries  ranking  in 
the  top  decile  and  the  37  industries  ranking  in  the  bottom  decile  of  the 
first-4  company  value  added  concentration  ratio  range. 

II.  Industry  vs.  Product  Group  Concentration,  1972 

Includes  all  of  the  categories  listed  in  the  1972  Census  report 
on  concentration. 

The   "Not  Available"    (N.A.)  heading  includes  11  industry  and 
16  product  group  categories  for  which  no  value  of  shipments  concentration 
data  are  published  because : 
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1)  there  are  large  but  unknown  amounts  of  duplication  in  the 
value  of  shipments  figures; 

2)  categories  are  combined  to  avoid  disclosure  of  individual 
company  operations; 

3)  data  are  withheld  to  avoid  disclosure  of  individual  company- 
data  (D); 

k)     the  shipments  figure  chiefly  represents  receipts  tor  work 
done  on  materials  owned  lay  others;  or 

5)     the  product  group  is  composed  of  product  classes  which  are 
primary  to  more  than  one  industry  and  data  cannot  be  shown  separately. 

III.     Trends  in  Industry  Concentration,   19^7-1972 

A.  Table  5a 

Includes  only  those  industry  categories  which  are  de f initionally 
comparable  in  the  years  19^7,  195^,  1958,  I963,  1967,  and  1972  and  for  which 
value  of  shipments  concentration  data  are  available  in  all  years.   Five 
categories  were  omitted  because  they  are  listed  as  n.e.c.  or  miscellaneous. 

B.  Table  5b 

Includes  all  industry  categories  for  19^7,  1951*,  1958,  I963, 
1967  and  1972,  respectively,  except: 

1)  industries  for  which  value  of  shipments  concentration  data 
are  not  available  due  to  large  but  unknown  amounts  of  duplication  in  ship- 
ments figures; 

2)  industries  for  which  no  concentration  data  are  provided  due 
to  Census  disclosure  rules  (D); 
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3)      industries  which  are  combined  to  avoid  disclosure  of  individual 
company  operations;    and 

h)     industries  listed  as  n.e.c.   or  miscellaneous. 

IV.     Trends  in  Composition  of  Top  Companies  in  Froduct  Categories,   195<+-1972 

For  each  year,   a  weighted  average  product  class  concentration  ratio 
was  computed  for  each  of  a  specified  set  of  product  groups.     The  weighted 
average  ratios  were  obtained  by  weighting  the   first-1*  company  value  of  ship- 
ments ratio  of  each  product  class  within  a  product  group  by  its  value  of 
shipments. 

For  195^,   352  product  groups  were  used.     Of  the  total  of  V*Q 
categories,  the  75  n.e.c,  miscellaneous  and  N.A.   categories  were  omitted. 
Further,   12  categories  were  excluded  because  they  contain  at  least  one 
product  class  for  which  concentration  data  are  not  available. 

Of  the  Ul7  product  groups  in  1963,  the  60  listed  as   n.e.c.   and 
miscellaneous  and  the  22  without  published  concentration  data  were  omitted. 
The  21  categories  containing  at  least  one  product  class  for  which  concen- 
tration data  are  not  available  were  also  excluded. 

Of  the  k-51  product  groups  in  1972,  the  °h  n.e.c,  miscellaneous 
and  N.A.   categories  were  writted.     In  addition,   26  product  groups  were  not 
us^d  because   they  cor.tain  at  least  one  product  class  for  which  concentration 
data  wt-rs  not  available. 
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Prepared  Statement  of  DR.  Walter  Adams 

I  am  pleased  to  respond  to  the  subcommittee's  invitation  to  discuss  1.)  the 
nature  of  the  oligopoly  problem,  2.)  the  effectiveness  of  the  antitrust  authori- 
ties in  dealing  with  it,  and  .3.)  the  changes,  if  any,  which  might  strengthen 
antitrust  action  on  the  oligopoly  front.  Time  constraints  preclude  anything 
but  a  general,  summary  response. 

I.    THE    NATURE    OF    THE    OLIGOPOLY    PROBLEM 

In  a  democracy,  the  public  interest  requires  us  to  ask  a  central  question : 
Who  makes  what  decisions  on  whose  behalf  at  what  cost  and  for  whose  bene- 
fit? In  the  United  States,  we  have  traditionally  relied  on  the  competitive  mar- 
ket to  make  social  decisions,  to  function  as  a  regulatory  mechanism  in  the 
economy,  and  to  serve  as  a  trustworthy  safeguard  for  the  public  interest.  It 
goes  without  saying,  of  course,  that  competition  can  protect  the  public  only 
if  it  exists  and  only  if  it  is  allowed  to  perform  its  appointed  task. 

Oligopoly  is  inherently  incompatible  with  effective  competition.  Its  non- 
competitive structure  militates  toward  noncompetitive  behavior  and  ultimately 
to  noncompetitive  performance.  Where  market  power  is  concentrated  in  the 
hands  of  a  few  and  entry  barriers  are  substantial,  firms  quite  naturally — and 
without  malicious  intent — recognize  their  mutual  interdependence.  They  under- 
stand that  aggressive,  independent,  competitive,  behavior  inevitably  results 
in  retaliation.  They  know  that  battle  among  giants  pan  lead  only  to  lower 
prices  and  eroded  profits  which  may  be  in  the  public  interest  but  not  the  col- 
lective self-interest  of  the  group.  Hence,  the  central  objective  of  the  oligopoly 
game  is  to  get  ahead  by  getting  along — to  enjoy  the  quiet  life  without  making 
competitive  waves.  The  reward  of  oligopoly  is  the  power  it  confers  upon  in- 
dustrial giants  to  insulate  themselves  from  the  social  control  mechanism  of  the 
competitive  market  or  Government  or  both. 

The  congenital  maladies  of  oligopoly,  and  the  consequences  to  society,  are 
illustrated  by  our  experience  with  the  automobile  and  steel  industries.  Entry 
has  been  minimal,  or  nonexistent.  Innovation  has  been  lethargic,  hampered  by 
the  bureaucratic  dry  rot  which  tends  to  accompany  monopoloid  giantism.  Price 
policy  has  been  directed  at  uniformity  and  inflexibility,  except  in  an  upward 
direction;  and,  while  the  leadership  role  may  have  rotated  among  the  oli- 
gopolists, the  level  of  product  prices  has  been  anvthing  but  market  determined. 
Moreover,  until  foreign  competition  began  to  disturb  an  otherwise  quiescent 
equilibrium,  the  oligopolists  felt  secure  in  their  confraternal,  close-knit  group; 
they  felt  it  safe  to  follow  their  traditional,  concerted,  tacitly  collusive,  and 
consciously  parallel  price  and  product  policies.  Occasional  mavericks  might 
appear  from  time  to  time  to  disrupt  temporarily  the  industry's  quiet  life  but, 
like  others  before  them,  they  eventually  became  members  of  the  club. 

In  addition  to  these  microeconomic  consequences  of  oligopoly,  its  perverse 
price  behavior  during  various  phases  of  the  business  cycle  tends  to  undermine 
the  efficacy  of  the  Government's  prime  stabilization  instruments,  i.e.  monetary 
and/or  fiscal  policy.  It  thus  exacerbates  the  problem  of  inflation-in-the-midst- 
of-recession  which  currently  bedevils  the  economies  of  both  the  United  States 
and  Western  Europe. 

The  late  Dr.  John  Blair  illustrated  how  the  oligopolistic  tendency  to  raise 
prices  in  the  face  of  falling  demand  undermines  the  impact  of  monetary /fiscal 
stabilization  efforts : 

Beginning  in  1969  the  administration  began  to  attempt  to  bring  infla- 
tion "under  control"  by  a  combination  of  fiscal  and  monetary  restraints. 
Tax  concessions  (e.g.,  the  investment  credit)  were  ended;  a  whole  series 
of  congressional  enactments  calling  for  greater  government  spending 
were  vetoed  by  the  President ;  a  drastic  slowdown  of  the  growth  of  money 
supply  was  imposed;  interest  rates  climbed  to  alltime  highs.  Insofar  as 
the  rate  of  economic  activity  is  concerned,  these  measures  had  their 
planned  effect,  producing  what  by  December  1970,  had  been  officially  desig- 
nated by  the  National  Bureau  of  Economic  Research  as  a  "recession."  As 
compared  to  a  year  earlier,  industrial  production  in  manufacturing  had  by 
that  time  fallen  5.8  percent :  capacity  utilization  in  manufacturing  had 
dropped  from  81.7  percent  to  72.4  percent:  and  the  unemployment  rate 
had  risen  from  3.6  percent  to  6.2  percent.  But,  insteard  of  slowing  down 
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the  rate  of  inflation  actually  accelerated.  For  the  year  1970  the  increase 
in  the  wholesale  price  level  was  3.7  percent,  as  compared  to  2.5  percent  in 
1968.  When  it  continued  to  rise  at  an  annual  rate  of  5.9  percent  in  the 
3flrst  6  months  of  1971  (with  no  reduction  in  the  unemployment  rate),  the 
attempt  to  restrain  inflation  by  macroeconomic  policies  was  finally  jetti- 
soned  by   President   Nixon's   action  on  August   15,   1971,  in  imposing   a 
mandatory  freeze  on  prices  and  wages. 
I  need  not  remind  the  subcommittee  that  the  most  recent  recession  repli- 
cated the  foregoing  scenario.  A  precipitous  decline  in  aggregate  demand  was 
again  accompanied  by  oligopolistic  price  escalation,  with  the  unhappy  result 
that,   for  a    time,    we   lived    with   the   spectre   of   double-digit   inflation   and 
double-digit  unemployment. 

One  final  aspect  of  oligopoly  deserves  mention  in  passing.  Great  economic 
power  has  political  consequences.  It  enables  those  who  possess  it  to  exert  a 
disproportionate  influence  on  the  making  of  laws,  their  administration,  and 
their  interpretation.  It  makes  possible  the  manipulation  of  the  state,  the  sub- 
version of  the  public  interest  and,  in  extreme  cases,  the  corruption  of  demo- 
cratic institutions.  Unlike  some  of  the  economic  aspects  of  oligopoly,  this 
dimension  cannot  be  quantified  with  scientific  elegance.  Yet,  as  Adam  Smith 
taught  us,  it  can  hardly  be  ignored  as  a  problem  in  political  economy. 

II.   THE   ANTITRUST   RECORD   AGAINST   OLIGOPOLY 

The  record  of  the  antitrust  agencies  in  the  battle  against  oligopoly  is  less 
than  reassuring.  Aside  from  the  fact  that  an  endemic  inadequacy  of  annual 
appropriations  and  an  occasional  proclivity  not  to  enforce  the  law  have  ham- 
pered enforcement,  the  agencies  have  been  incapable  of  overcoming  two  seem- 
ingly unsurmountable  obstacles.  First,  while  giving  obeisance  to  the  antitrust 
ideal,  Congress,  the  executive  branch,  and  the  regulatory  commissions,  have 
often  worked  at  cross-purposes  with  that  ideal — embracing  (what  Justice 
Brandeis)  called  unwise,  discriminatory,  privilege  creating  measures  which 
throttle  competition,  promote  concentration,  and  restrict  opportunity.  In  other 
words,  the  Government  itself  has  often  created  and  buttressed  the  very  power 
concentrations  which  the  antitrust  authorities  were  supposed  to  combat.  Second, 
the  arsenal  of  antitrust  statutes  is  simply  inadequate  to  achieve  a  compre- 
hensive restructuring  of  major  oligopolies.  Absent  outright  collusion,  overt  con- 
spiracy, or  predatory  practices,  the  enforcement  agencies  have  lacked  the 
needed  ammunition  to  neutralize  oligopoly  power  and  to  protect  society  from 
the  consequences  of  its  exercise.  Even  where  the  agencies  have  scored  spec- 
tacular legal  victories,  their  failure  to  obtain  timely  and  adequate  structural 
relief  has  transformed  these  legal  victories  into  economic  defeats. 

III.    PUBLIC   POLICY   RECOMMENDATIONS 

What,  then,  can  be  done?  If  it  is  our  objective  to  control  the  behavior  and 
performance  of  oligopoly  giants  through  a  system  of  competitive  markets  and 
a  decentralized  power  structure,  our  agenda  for  action  should  include  the  fol- 
lowing public  policies : 

First,  and  probably  most  important,  the  Government  must  refrain  from 
intervening  in  markets  which,  in  the  absence  of  such  interference,  would  be 
workably  competitive.  In  the  words  of  Adam  Smith,  it  may  be  difficult  to 
"prevent  people  of  the  same  trade  from  sometimes  assembling  together,"  but 
Government  "ought  to  do  nothing  to  facilitate  such  assemblies :  much  less  to 
render  them  necessary."  Government  should  abjure  the  role  of  the  mercantilist 
state  in  sanctioning  and  legitimizing  private  privilege. 

An  initial  step  would  be  to  reexamine  the  role  of  the  so-called  independent 
regulatory  commissions,  which  probably  represent  the  least  felicitous  experi- 
ment in  American  economic  statecraft.  The  history  of  these  commissions 
show*  that  what  starts  as  regulation  almost  inevitably  winds  up  as  protection. 
The  power  to  license  becomes  the  power  to  exclude;  the  regulation  of  rates, 
a  system  of  price  supports ;  the  surveillance  of  mergers,  an  instrument  of  con- 
centration;  and  the  supervision  of  business  practices,  a  pretext  for  harassing 
the   weak,   unorganized,   and   politically   underprivileged. 
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In  some  industries  which  are  inherently  competitive  and  where  there  are 
no  subs  ant  al  economies  of  scale  (e.g.,  trucking),  gradual  but  total  deregula- 
Son  is  both  feasible  and  desirable.  In  other  industries  (e*.  airhnes   tdensum. 

communications)  where  competition  cannot  be  allowed  full  sv>ay  or  where 
Government  cannot  avoid  active  participation  in  the  economic  game  the  ba.ic 
guidelines  should  militate  toward  maximum  possible  decentralization  In  most 
cases  the  technological  constraints  are  so  broad  as  to  permit  infinitely  more 
competition  than  the  regulatory  bureaucracies  have  shown  a  wi  "^  ° 
tolerate  Congress  should  compel  them  by  legislative  mandate  to  utilize  com- 
petition and  diversification,  whenever  possible,  as  the  paranumnt  instrument 
for  promoting  the  public  interest,  and  the  Antitrust  Division  P^ould  continue 
to  wage  its  unceasing  battle  against  the  neomercantilist  restrictions  *  Inch- 
is  the  hallmark  of  these  commissions.  ,  „„.„ 
Another  step  forward  would  be  the  repeal  of  tariffs,  import  quotas  (manda- 
tory and  "voluntary"),  '-antidumping"  statutes,  "Buy  American  regulation,, 
and  similar  devices  to  exclude  foreign  competition  from  oligopolistic  markets. 
Not  onlv  are  thev  a  tax  on  domestic  consumers  and  a  subsidy  to  the  sheltered 
industries,  but  tlie  capstone  of  any  policy  to  protect  entrenched  economic  power 
It  is  time  to  recognize  the  wisdom  of  Gottfried  Haberler's  observation  that 
"free  international  trade  is  probably  the  best  antimonopoly  policy." 

These  examples  are  merely  suggestive  of  the  many  areas  in  which  a  re- 
orientation in  the  role  of  Government  can  contribute  mightily  to  a  decentrali- 
zation of  economic  power.  They  illustrate  how  a  Government  can  govern  best 
by  governing  least.  . 

Second,  the  Congress  should  enact  legislation  which  would  provide  for  basic 
structural  reform  along  the  lines  of  The  Concentrated  Industries  Act  (sug- 
gested in  the  report  of  the  White  House  Task  Force  on  Antitrust  Policy, 
July  196S)  or  Senator  Philip  A.  Hart's  Industrial  Organization  Act.  Our  ex- 
perience with  the  Public  Utility  Holding  Company  Act  of  1935  proves,  as 
Attorney  General  Bell  recently  observed,  "that  Congress  can  require  corporate 
reorganization  in  accordance  with  stated  guidelines  and  leave  enforcement 
of  the  statute  either  to  an  expert  administrative  agency  or  to  a  special  court 
constituted  for  the  purpose." 

A  variation  on  this  approach  would  be  to  bring  the  very  largest  antitrust 
eases — those  involving  entrenched  oligopoly  power  in  major  industries — to  Con- 
gress, so  that  they  can  be  disposed  of  by  legislation  rather  than  litigation. 
As  Attorney  Bell  notes 

Congress  could  hear  the  evidence  and  find  the  facts  as  to  the  existence 
of  monopoly  or  the  need  for  a   remedy  in  a  monopolistic  situation.   The 
process  would  necessarily  be  more  political,   but   the   questions   at   hand 
involve  the  basic   restructuring  of  American   industry   and   the   shape   of 
the  American   economy.  These   are   questions  that   are  perhaps   most   ap- 
propriately answered  by  the  legislature,  and  not  by  the  courts. 
There  are  obvious  risks  in  this  approach,  but  the  potential  results  seem  more 
promising  than  the  present  system  of  interminable  litigation  which  typically 
ends  in  Pyrrhic  victories  at  best. 

CONCLUSION 

Needless  to  say,  the  antitrust  authorities  must  continue  au  unremitting  drive 
against  collusion,  predation,  mergers,  and  all  the  practices  which  stifle  com- 
petition and  promote  market  power.  They  must  continue  a  vigilant  and  aggres- 
sive oversight  of  the  regulatory  agencies  which  suffer  from  a  congenital  temp- 
tation to  embrace  anticompetitive,  privilege-creating,  protectionist  solutions. 

But  above  all,  we  must  be  mindful  of  the  fact  that  concentration  of  economic 
power  undermines  the  competitive  market  which  is  supposed  to  be  the  central 
regulatory  mechanism  in  our  economy.  We  must  be  true  to  the  Jeffersonian 
principle  that  "It  is  not  by  the  consolidation  or  concentration  of  powers,  but 
by  their  distribution,  that  good  Government  is  effected." 
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[  AFTERNOON    SESSION  ] 

PANEL  OF  SMALL  BUSINESS  REPRESENTATIVES 

Senator  Metzenbaum  [presiding].  The  Senate  Antitrust  and  Mo- 
nopoly Subcommittee  will  reconvene. 

Dean  Walcutt.  who  is  president  of  Certified  Oil  Company,  is  with 
us.  He  is  a  constituent  of  mine.  Mr.  Walcutt,  we  are  pleased  to  have 
you  with  us  this  afternoon. 

STATEMENT    OF   DEAN    WALCUTT,    PRESIDENT,    CERTIFIED    OIL 

COMPANY 

Mr.  Walcutt.  My  name  is  Dean  Walcutt,  and  I  am  president  of 
the  Certified  Oil  Company.  Columbus,  Ohio.  Certified  is  a  non- 
branded  independent  marketer  which  operates  270  gasoline  stations 
through  franchised  dealers  in  Ohio  and  the  surrounding  states.  When 
I  describe  Certified  as  independent,  I  mean  it.  We  do  not  own  crude 
oil  reserves,  refineries,  or  distribution  systems.  We  buy  gasoline 
wholesale  and  sell  it  retail.  We  believe  in  a  low-overhead,  high- 
volume  operation,  and  we  attract  business  by  keeping  prices  low. 

Surviving  as  a  genuine  independent  in  the  oil  business  is  not  easy. 
We  must  buy  our  supplies  from  refiners,  many  of  them  integrated 
and  most  of  them  direct  competitors  in  the  retail  business.  We  find 
ourselves  paying  almost  as  much  at  wholesale  for  gasoline  as  our 
competitors  charge  at  retail.  Competing  on  the  street  with  your 
supplier,  to  put  it  mildly,  is  tough.  We  believe  that  if  the  antitrust 
laws  of  the  United  States  had  been  properly  enforced  over  the  years, 
we  and  other  nonbranded  independents  would  not  be  in  our  present 
difficult  position.  As  far  as  we  are  concerned,  the  story  of  the  oil 
industry  is  the  story  of  the  failure  of  antitrust  enforcement  for 
the  past  40  years. 

There  are  reasons  and  excuses  for  the  failure  to  apply  the  anti- 
trust laws  to  the  oil  industry.  But  the  result  is  an  industry  that  is 
vertically  integrated,  bound  together  by  joint  ventures,  noncompeti- 
tive and  nonresponsive,  and  soon  to  become  another  regulated  in- 
dustry as  a  result.  Permit  me  to  outline  briefly  the  history  of  non- 
enforcement  of  antitrust  laws  in  the  oil  industry. 

The  trouble  began  with  the  Government's  failure  to  proceed  with 
the  criminal  aspects  of  the  Petroleum  Cartel  case  in  the  early  fifties. 
That  case,  as  you  all  know,  resulted  from  the  discovery  that  the 
major  oil  companies  had  a  series  of  agreements  dividing  world 
markets  and  allocating  newly  discovered  reserves  and  limiting  pro- 
duction. The  criminal  case  was  abandoned  on  the  orders  from  the 
National  Security  Council. 

For  the  record,  it  should  be  said  that  there  is  no  authority  in 
either  the  antitrust  laws  or  in  the  legislation  which  created  the  Na- 
tional Security  Council  which  authorizes  waiving  of  antitrust  en- 
forcement for  reasons  of  national  security.  The  civil  aspects  of  the 
cartel  case  were  then  watered  down  through  amendments  to  the 
complaint.  Ultimately,  in  the  late  fifties  and  early  sixties  a  series 
of  consent  decrees  ended  the  case.  The  next  major  failure  was  the 
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granting  of  permission  by  the  U.S.  Government  in  1958  for  the 
major  oil  companies  to  set  up  a  production  limiting  arrangement 
among  themselves  in  Iran.  The  agreement  on  its  face  violated  the 
antitrust  laws.  The  U.S.  Government  was  never  given  an  actual 
copy  of  the  signed  agreement  among  the  companies  and,  for  reasons 
of  national  security,  never  challenged  the  continued  use  of  the  agree- 
ments. 

One  might  discuss  these  two  situations  as  anomalous  but  for  the 
fact  they  have  placed  control  of  the  production  of  better  than  30 
percent  of  the  world's  proven  oil  reserves  in  the  hands  of  a  joint 
venture  composed  of  America's  largest  oil  companies.  When  ques- 
tions were  raised  in  the  early  sixties  about  the  various  arrangements 
the  companies  had  reached  with  respect  to  their  international  opera- 
tions, the  oil  companies  dispatched  as  their  emissary,  John  McCloy 
of  the  New  York  law  firm  of  Millbank,  Tweed,  Hadley  and  McCloy 
to  discuss  the  situation  with  the  then  Attorney  General.  Mr.  McCloy 
explained  the  national  security  implications  of  applying  the  anti- 
trust laws  to  his  clients,  and  an  arrangement  was  worked  out  whereby 
the  Justice  Department  officially  agreed  not  to  prosecute  the  major 
Middle  East  joint  ventures.  That  arrangement  between  Mr.  McCloy 
and  the  various  Attorneys  General  continued  secretly  through  the 
term  of  John  Mitchell, 

We  independent  marketers  did  not  discover  these  arrangements 
until  the  work  of  the  Senate  Foreign  Relations  Committee  in  its 
investigation  of  the  international  oil  industry  brought  them  to  light. 

Why,  you  may  ask,  do  these  international  matters  concern  us  as 
domestic  marketers?  We  believe  that  the  domestic  consequences  of 
these  decisions  were  never  properly  considered.  Their  advantages 
of  monopoly  profits  in  the  Middle  East  have  been  used  to  squeeze 
us  in  the  United  States.  In  effect,  a  number  of  large  and  influential 
companies  conned  Government  officials  into  giving  them  extra  legis- 
lative protection  for  their  anticompetitive  arrangements  and  then 
used  the  profits  coming  from  them  to  control  the  U.S.  market.  The 
failure  of  antitrust  enforcement  continued  in  the  sixties  with  the 
complete  unwillingness  of  the  Justice  Department  to  prosecute  a 
series  of  large  oil  industry  mergers.  For  example,  the  Atlantic 
Richfield  Company  is  the  result  of  a  merger  between  Atlantic  and 
Richfield.  Sun  Oil  Company  is  the  result  of  a  merger  between  Sun 
and  Sunray-DX.  Amerada  Hess  is  the  result  of  a  merger  between 
Amerada  and  Hess.  None  of  these  mergers  were  conglomerates;  all 
of  them  decreased  competition  in  the  industry  sharply;  and  none 
of  them  were  challenged.  As  a  result,  we  as  independent  marketers 
face  an  ever-decreasing  number  of  independent  suppliers  who  charge 
us  noncompetitive  wholesale  prices. 

The  Justice  Department  also  completely  overlooked  dozens  of 
joint  venture  operations  by  major  oil  companies.  These  included 
joint  bids  for  leases,  joint  pipelines,  and  joint  transportation  ven- 
tures. The  typical  oil  company  joint  venture  is  designed  so  that 
each  of  the  participants  is  able  to  limit  the  activities  of  this  com- 
petitor. That  is  because  if  one  participant  wants  more  than  his 
equity  share,  he  must  pay  the  penalty  to  his  competitors.  When  there 
are  enough  joint  venture  arrangements,  the  competitors  look  at  each 
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other  as  partners.  The  prime  example  of  the  failure  of  antitrust 
enforcement  against  joint  ventures  is  the  Colonial  Pipeline  which 
is  a  joint  venture  of  major  oil  companies.  It  is  my  understanding 
that  there  were  repeated  recommendations  at  the  staff  level  of  the 
antitrust  division  that  this  joint  venture  be  attacked,  and  just  as 
frequently  the  senior  officials  of  the  antitrust  division  have  rejected 
the  suggestions.  The  most  recent  failure  of  will  in  enforcement  is 
demonstrated  by  the  willingness  of  the  Department  of  Justice  to 
allow  the  Alaskan  reserves,  which  constitute  25  percent  of  our  do- 
mestic reserves,  to  be  bid  on  through  joint  ventures  and  transported 
by  another  joint  venture  pipeline. 

Whenever  antitrust  enforcement  in  oil  comes  up,  arguments  not  in 
the  law  and  extraneous  economic  theories  have  been  accepted  by  the 
Justice  Department  as  valid.  For  example,  major  oil  companies  have 
argued  that  joint  ventures  are  needed  because  they  lack  capital.  That 
a  corporation  with  a  cashflow  of  somewhere  between  $16  and  $40 
billion  lacks  capital  is  preposterous.  Major  oil  companies  float  on 
a  river  of  money.  But  the  real  issue  is  that  there  is  not  antitrust 
exemption  in  law  which  says,  "This  law  shall  not  apply  if  the 
defendant  lacks  capital." 

We  and  other  independents  have  repeatedly  talked  to  the  Federal 
Trade  Commission  and  the  Justice  Department.  We  asked  them  to 
do  something  about  our  specific  problem  which  is  competitors  who 
subsidize  their  retail  gasoline  operations  with  profits  from  refining 
and  crude  production.  As  we  see  it,  our  competitors  are  using  the 
subsidized  retail  operations  to  drive  us  out  of  business.  The  Federal 
Trade  Commission  agreed  with  us  and  told  us  that  was  the  theory 
of  the  Exxon  case  and  when  the  case  is  completed  25  years  from 
now,  our  problem  would  be  solved.  I  do  not  expect  to  be  president 
of  Certified  Oil  Company  25  years  from  now  and,  unless  somebody 
finds  a  way  of  accelerating  the  timetable,  there  might  not  be  a 
Certified  Oil  Company  either.  Meanwhile,  the  Federal  Trade  Com- 
mission flatly  refuses  to  take  on  other  oil  cases  or  tackle  specific  com- 
plaints because  it  claims  resources  are  lacking.  The  entire  antitrust 
staff  is  working  on  the  Exxon  case. 

The  Justice  Department,  having  waived  the  antitrust  laws  for  the 
majors  on  every  critical  structural  issue,  has  now  determined  that 
they  will  come  doAvn  hard  on  price  fixing.  Apparently  the  more 
penny  ante,  the  better.  So  when  we  come  to  complain  about  structure, 
they  say  nothing  can  be  done. 

In  our  judgment  there  must  be  radical  changes  in  the  way  the 
Justice  Department  approaches  its  job  if  antitrust  is  to  be  taken 
seriously.  First  of  all,  they  should  be  made  to  understand  that  anti- 
trust enforcement  is  not  optional.  That  there  is  prosecutorial  dis- 
cretion does  not  and  should  not  mean  that  the  law  can  be  waived. 
The  Department  should  not  wait  until  a  team  of  economists  agrees 
that  prosecution  makes  sense  according  to  their  economic  theories 
before  it  proceeds.  If  the  law  needs  to  be  changed,  then  it  should 
be  changed  by  Congress  after  public  debate.  One  main  reason  the 
Department  has  such  an  elaborate  internal  revieAV  process  is  that 
it  has  given  up  on  the  notion  of  being  a  prosecutor  that  enforces 
the  law  and  has  concentrated  on  its  own  ideas  and  economic  theories. 
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More  than  once,  we  believe,  the  elaborate  decisionmaking  process 
has  masked  the  political  nature  of  the  enforcement  decision. 

To  be  effective  antitrust  cannot  ignore  the  structural  problems  of 
an  industry.  Unfortunately,  because  we  have  been  through  a  period 
of  35  years  of  minimal  antitrust  enforcement  in  the  oil  industry,  the 
structural  problems  are  massive  and  the  big  case  is  inevitable.  But 
if  the  law  is  to  be  taken  seriously,  structure  cannot  be  ignored. 

Enforcing  antitrust  legislation  is  complicated.  People  who  do  it 
must  understand  not  only  the  legal  issues  but  must  also  know  the 
industry.  When  an  industry  is  complicated,  as  the  oil  industry  is, 
years  of  study  and  understanding  are  necessary.  A  major  reason 
for  the  long  delay  in  antitrust  cases  is  that  the  discovery  process  is 
really  the  period  in  which  the  junior  Justice  Department  staff  learns 
the  industry.  In  a  complicated  industry,  that  process  takes  years. 
It  is  our  belief  that  great  efforts  should  be  made  to  keep  inhouse 
expertise  on  major  industries  in  the  Justice  Department  so  that 
the  wheel  need  not  be  continuously  reinvented.  As  a  businessman,  I 
cannot  tell  you  what  else  needs  to  be  done  to  revamp  the  Antitrust 
Division  and  make  it  do  its  job.  I  can  tell  you  that  if  someone  does 
not  start  working  on  our  problem,  and  quickly,  we  and  hundreds  of 
other  nonbranded  independent  marketers  of  motor  gasoline  will  not 
be  around  to  complain.  Consumers  will  pay  more  as  soon  as  we 
disappear  as  competitors. 

The  major  oil  companies  have  made  a  tactical  decision  to  move 
downstream  by  buying  out  and  squeezing  out  the  independents.  I 
want  the  Antitrust  Division  to  act  and  act  rapidly.  They  should  not 
ask  me  to  provide  them  with  a  legal  theory  and  the  evidence  neces- 
sary to  make  their  case,  as  they  do  now. 

Thank  you  for  your  attention.  If  you  have  questions,  I  will  be 
glad  to  try  to  answer  them. 

Senator  Metzexbaum.  Mr.  Walcutt.  that  was  a  fine  statement.  We 
appreciate  your  coming  from  Columbus  to  make  your  statement.  I 
would  like  to  inquire  of  you  with  respect  to  some  of  the  specifics, 
if  I  may.  How  many  different  suppliers  do  you  buy  from  on  the 
average,  would  you  say? 

Mr.  Walcutt.  We  have  about  eight,  four  of  which  would  comprise 
about  90  percent  of  our  volume. 

Senator  METZEXBArM.  Of  those  four,  are  they  all  in  the  majors? 

Mr.  Walcutt.  Depending  on  your  classification  of  "majors,"  they 
are  all  in  the  top  21. 

Senator  Metzexbatjm.  OK.  Is  there  any  competition  in  the  price 
at  which  you  make  your  purchases? 

Mr.  Walcutt.  No  competition  whatsoever.  It  is  zero. 

Senator  Metzexbatjm.  May  I  ask  the  name  of  your  four  suppliers? 

/Mr.  Waecutt.  We  have  Ashland,  City  Service,  Phillips,  and  then 
we  have  two  or  three  smaller  Texas  refiners,  including  Triangle,  la 
Gloria,  and  others.  You  get  different  treatment  from  each  of  those 
people. 

Senator  Metzexbaum.  By  "different  treatment,"  what  do  you 
mean  ? 

Mr.  Walcutt.  Some  of  them  have  more  domestic  crude  and  some 
have  more  foreign.  Some  are  refiners.  Some  are  only  in  effect  large 
brokers. 
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Senator  Metzenbaum.  Do  you  get  the  same  price  from  all  of  them  ? 

Mr.  Walcutt.  We  do  not  get  the  same  price.  You  pay  about  all 
the  traffic  will  bear  and  all  that  their  ceiling  prices  will  allow  them 
to  charge.  If  you  do  not  take  their  product,  you  do  not  have  a 
product. 

Senator  Metzenbaum.  Let  us  assume  that  Sohio,  which  has  the 
largest  share  of  the  market  in  Ohio,  goes  up  2  cents  a  gallon  at 
retail.  Does  the  wholesale  price  then  go  up  from  your  suppliers  as 
well  at  that  point? 

Mr.  Walcutt.  That  would  be  a  natural  action.  Yes,  that  happens. 
I  could  not  say  that  it  happens  because  Sohio  goes  up.  There  is 
a  strengthening  of  either  a  shortage  of  product  or  a  strengthening 
in  crude  price  or  there  is  something  that  causes  the  wholesale  price 
of  gasoline  to  go  up.  At  that  point  there  would  normally  be  possibly 
a  retail  move  but,  yes,  there  would  be  almost  a  blanket  wholesale 
move  at  various  times  but  they  would  all  be  up. 

Senator  Metzenbaum.  Does  the  situation  ever  occur  when  you 
can  buy  from  Ashland  at  one  price  and  Phillips  at  a  different  price 
or  any  of  the  others? 

Mr.  Walcutt.  They  are  all  different  prices.  The  wholesale  price  of 
gasoline  in  Ohio  now  would  vary  about  3  cents  a  gallon  from  the 
highest  to  the  lowest  wholesale  supplier. 

Senator  Metzenbaum.  Would  Certified  be  considered  an  off  brand 
in  Ohio? 

Mr.  Walcutt.  We  are  the  largest  independent  in  Ohio.  We  have 
no  affiliation  with  any  company.  We  are  the  largest. 

Senator  Metzenbaum.  But  there  are  a  number  of  other  operations 
in  Ohio  that  do  not  operate  under  the  parent  company  name  but 
use  such  names  as  Marathon  and  Gas  Town  and  so  on? 

Mr.  Walcutt.  I  think  I  would  be  off  only  very  slightly.  I  would 
say  that  75  percent  of  the  so-called  independent  or  cutrate  stations 
in  Ohio  now  are  major  owned  and  directly  operated.  Three-fourths 
or  more  of  my  competition  in  the  price-sign  type  station  is  major 
owned  and  major  operated. 

Senator  Metzenbaum.  "What  percentages  of  the  operations  that 
you  have  are  owned  and  what  percentages  are  franchised? 

Mr.  Walcutt.  We  dealer  operate  about  85  percent. 

Senator  Metzenbaum.  How  close  does  the  retail  price  of  some  of 
the  majors  come  to  the  price  that  you  pay  at  wholesale? 

Mr.  Walcutt.  As  of  two  weeks  ago,  I  could  have  loaded  my 
transport  at  least  two  other  major  stations  as  cheaply  or  cheaper 
than  I  could  buy  it  wholesale  from  some  of  my  suppliers.  In  other 
words,  their  retail  was  equivalent  to  my  higher  wholesale  cost. 

Senator  Metzenbaum.  How  do  you  explain  that? 

Mr.  Walcutt.  The  secondary  brands  or  these  that  are  operating 
their  own  stations  under  a  different  flag  have  gone  after  a  larger 
percentage  of  the  market.  They  will  meet  whatever  competition 
there  is.  They  have  taken  the  attitude  they  can  meet  any  competition. 
The  fact  that  they  are  majors  flying  a  different  name  does  not  mean 
anything.  The  lowest  price  on  the  street  is  what  commands  their 
attention.  In  fact,  they  are  under  the  lowest  price  on  the  street  in 
many  cases  in  order  to  get  higher  volume. 
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Senator  Metzexbaum.  Is  that  through  their  off-brand  names  or 
is  that  through  the  parent  company  name? 

Mr.  Walcutt.  That  is  through  their  off-brand  names  in  most  cases. 
Of  course,  those  low  prices  come  about  by  the  fact  that  they  have 
crude  and  they  are  using  the  profits  from  crude  to  subsidize  these 
inroads  into  the  market  with  secondary  brands. 

Senator  Metzexbaum.  I  notice  in  a  number  of  places  in  my  owir 
home  community  around  Cleveland  that  the  same  company  brand 
will  sell  gasoline  at  one  side  of  town  at  56  cents,  57  cents,  or  58  cents- 
a  gallon  and  on  the  other  side  of  town  it  is  62  cents  or  64  cents.. 
It  is  the  same  gasoline.  It  is  the  same  parent  company  operated. 
How  do  you  explain  that? 

Mr.  Walcutt.  They  will  use  reasoning  like  this.  They  can  use 
the  reasoning  of  being  competitive  with  some  other  possibly  major 
company  which  has  a  dealer  who  is  cutting  the  price  maybe.  Then 
that  same  company  that  you  are  referring  to  can  then  have  one 
dealer  operate  his  station  on  one  side  of  town  and  a  company-oper- 
ated station  across  the  street  or  across  town.  You  might  find  the 
dealer  at,  let's  say,  58  cents  or  59  cents  and  the  company  operated 
at  56.9  cents.  The  company-operated  can  meet  some  other  com- 
petitive situation  while  the  dealer  is  not  able  to  afford  to  meet 
that  other  situation. 

Senator  Metzexbatjm.  Does  the  lower  price  always  result  from 
a  company  attempting  to  meet  some  competitive  situation  or  does 
it  oftentimes  result  from You  tell  me. 

Mr.  Walcutt.  It  results  from  them  wanting  more  volume.  They 
can  use  a  competitive  situation  to  say  that  that  is  why  they  went 
down,  Or  they  could  encourage  the  dealer  operation  to  be  very  com- 
petitive to  get  increases  in  volume.  Or  they  could  take  their  own 
company  operation.  Generally  speaking,  they  convert  it  to  a  sec- 
ondary name.  By  using  a  lower  price,  they  gain  volumes  from,  as 
it  turns  out  more  recently  in  the  past  6  or  8  months,  the  independents. 

Senator  Metzexbaum.  Is  the  lower  price  used  at  times  to  drive 
out  competition? 

Mr.  Walcutt.  I  feel  that  is  the  main  reason  it  is  used.  To  say 
a  station  with  one  lower  price  could  drive  any  small  independent 
with  one  or  two  stations  out  of  business — we  have  270 — so  one  station 
or  one  little  area  is  not  going  to  put  us  out.  However,  when  that 
is  the  prevalent  situation  and  when  75  percent  or  more  of  the 
cutrate,  if  you  will,  stations  in  Ohio  are  major  owned  and  salary 
operated  under  some  other  flag,  then  that  is  when  we  really  have 
a  problem.  They  have  all  of  the  wherewithal  and  the  crude  profits 
and  the  volumes  of  money  with  which  to  depress  the  market  and 
cut  the  prices  whereas  our  suppliers,  the  smaller  refineries  in  most 
cases,  have  higher  wholesales.  The  crude-rich  secondary  brands  are 
low.  The  first  thing  you  know  they  are  selling  equal  with  or  under 
our  absolute  minimum  sale  price  for  any  kind  of  return  at  all. 

Senator  Metzexbaum.  If  there  had  not  been  mandatory  allocation 
during  the  period  of  the  shortage,  would  you  have  been  forced  to 
close  ? 

Mr.  Walcutt.  We  closed  60  stations  even  with  mandatory  alloca- 
tions. We  would  have  closed  two-thirds  of  them  probably  without 
that,  yes. 
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Senator  Metzenbaum.  Do  you  think  that  restoring  some  free  com- 
petitive aspects  to  the  industry,  such  as  that  which  would  be  brought 
about  by  vertical  divestiture,  would  help  to  alleviate  your  problem? 

Mr.  Walcutt.  Without  a  doubt,  Congress  or  the  antitrust  division 
needs  to  take  a  better  look  at  the  majors  in  order  to  get  it  to  where 
if  the  independent  marketer  is  ever  going  to  survive,  he  has  to  have 
a  reasonable  call  on  product  at  a  similar  price  to  what  the  major 
companies  charges  their  own  outlets.  I  do  not  know  what  method 
needs  to  be  used.  Divestiture  is  one  that  would  obviously  break  up 
and  put  into  perspective  that  the  profits  either  come  from  crude, 
-refining,  transportation,  or  marketing. 

Senator  Metzenbaum.   Would  you   support  divestiture? 

Mr.  Walcutt.  I  would  support  divestiture.  Yes,  I  would. 

I  think  one  of  our  problems,  Senator  Metzenbaum,  is  that  our 
biggest  supplier  is  Ashland  Oil.  Ashland  Oil's  wholesale  price  now 
is  by  far  the  highest  of  our  wholesale  suppliers.  Yet  their  retail 
pricing  right  now  is  the  lowest  of  the  retail.  The  most  aggressive 
retail  marketer  in  Ohio  is  Ashland.  Two  weeks  ago  I  could  have 
idled  up  my  transport  at  their  pumps  as  cheaply  as  I  could  have 
bought  it  from  their  rack  into  my  transport.  Now  that  includes 
marketing  costs.  They  are  very  aggressive  in  retail.  Their  volume 
has  grown  phenomenally.  Their  profits  are  up  45  percent.  Their 
wholesale  sales  are  the  highest  in  the  State  of  Ohio. 

Senator  Metzenbaum)  Could  you  give  me  the  numbers  on  that  if 
you  remember?  I  am  intrigued  by  that.  Their  price  to  you,  tank- 
wagon  price,  was  higher  than  that  which  they  were  selling 

Mr.  Walcutt.  The  tankwagon  cost  to  us  now  is  39.75  cents  at 
the  dock.  It  is  11  cents  tax,  which  would  make  it  50.75  cents.  Freight, 
meaning  the  cost  of  your  own  truck  or  common  carrier,  would  be 
1.25  cents  to  get  it  from  the  dock  to  your  station.  So  you  are  up  to 
52.2  cents  or  something  comparable.  Their  retail  in  cases  was  51.9 
cents. 

Senator  Metzenbaum.  What  is  that? 

Mr.  Walcutt.  The  retail  price  at  their  stations. 

Senator  Metzenbaum.  I  thought  you  said  "in  cases." 

Mr.  Walcutt.  I  do  not  mean  they  had  the  whole  state  down.  I 
say  that  in  particular  instances  I  could  have  filled  my  transport  as 
cheaply  there  as  I  could  have,  in  other  words,  their  retail  was  about 
my  actual  cost  into  my  tank. 

Senator  Metzenbaum.  Mr.  Walcutt,  you  probably  do  not  have  the 
specific  locations  as  to  where  they  were  selling  at  51.9  cents,  do  you? 

Mr.  Walcutt.  I  can  get  them  in  Columbus,  Ohio. 

Senator  Metzenbaum.  One  of  the  members  of  my  staff  will  call 
you  within  the  next  several  days.  I  would  like  to  know  the  specific 
locations. 

Mr.  Walcutt.  That  will  be  fine. 

I  might  also  add  that  there  are  situations  like  that.  For  example, 
the  marketing  of  gasoline.  A  major  company  used  to  have  10  cents  or 
12  cents  a  gallon  between  the  wholesale  and  the  customer  cost  for  the 
jobber  and  the  dealer.  The  independent  always  operated  on  8  cents 
a  gallon  because  he  did  more  volume.  A  matter  of  a  month  ago  we  were 
operating  on  5.5  cents  a  gallon  average.  That  is  average.  Now  when 
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you  get  down  to  the  low  as  I  illustrated  just  now  where  yon  have  a  zero- 
margin,  vou  also  had  other  stations  where  you  had  6.5  cent  margin. 

The  point  is  this.  The  whole  structure  is  squeezing  the  independent 
from  the  8  cent  or  9  cent  margin  that  he  needs  to  operate  properly 
and  maintain  his  property  and  make  money  down  to,  let's  say,  6.5 
cent  or  7  cent,  which  would  be  minimum,  and  now  we  are  down  to ■ 
5.5  cent,  which  means  you  turn  the  lights  out  a  little  earlier.  You 
really  tighten  your  operation  in  order  to  keep  from  showing  a 
net  loss.  Our  own  company  in  the  operating  area  in  the  first  quarter- 
lost  $14  million  in  the  operating  area  of  the  stations.  I  do  not  think 
it  is  quite  as  bad  this  month.  Prices  are  a  little  different  structure. 

However,  the  point  is  that  the  retails  of  the  secondary  brands  are 
being  forced  down  in  order  to  gain  volume  and  the  wholesales  of 
our  suppliers,  which  are  frequently  the  same  ones,  are  being  held 
tip  so  that  the  end  result  will  be  the  elimination  of  the  competitive 
group  in  this  industry.  That  is  the  independent  marketer.  It  is  not 
the  secondary  brands  which  the  public  thinks,  "Oh.  so  and  so  is 
low."'  but  they  do  not  realize  that  so  and  so  is  owned  by  Ashland, 
Marathon,  or' those  with  which  you  are  familiar.  The  independent 
that  makes  those  prices  exist  or  makes  the  need  for  them  to  be 
competitive  is  the  certifieds  and  we  are  the  ones  that  are  being 
squeezed  out  by  the  theory  I  just  gave  you. 

Senator  Metzexbaum.  When  the  majors  have  offbrand  names  that 
they  use.  it  is  same  gasoline,  identical  to  that  which  they  are 
selling 

Mr.  Walcutt.  It  is  the  same  gasoline  that  I  buy  that  goes  out  of 
my  station. 

"Senator  Metzexbaum.  Have  you  ever  discussed  this  with  anybody 
at  Ashland  as  to  why  their  retail  price  is  lower  than  the  tank  price? 

Mr.  Walcutt.  Every  time  I  see  them. 

Senator  Metzexbaum.  With  what  level  official  have  vou  discussed 
it? 

Mr.  Walcltt.  Everyone  from  the  chairman  of  the  board,  and  the 
president,  and  the  president's  assistants,  and  the  president's  assist- 
ants' assistants. 

Senator  Metzexbaum.  What  have  they  responded? 

Mr.  Walcutt.  I  do  not  know  the  specific  wording,  but  the  structure- 
is  like  this:  "Dean,  maybe  we  had  better  take  a  look  at  It"  or  "I  just 
do  not  know  how  that  happened"  or  "It  is  just  that  our  crude  costs 
are  so  high."  I  buy  all  that  except  when  their  profits  are  up  45' 
percent  and  I  lost  a  $1/4  million  in  one  month.  It  does  not  look  as 
though  everything  is  exactly  right  in  that. 

Senator  Metzenbatjm.  Is  the  situation  the  same  with  companies 
other  than  Ashland  that  you  know  about  ? 

Mr.  Walcutt.  In  general  this  policy  would  apply.  In  Ohio  some 
of  the  independent  secondary  brands  are  not  also  wholesale  suppliers 
in  that  area.  Do  you  follow  I 

Senator  Metzexbaum.  I  understand. 

Mr.  Walcutt.  In  other  words,  they  just  operate  their  own,  either 
branded  or  nonbranded.  Then  you  have  Ashland  and  Marathon 
which  would  be  the  heaviest  wholesale  suppliers.  I  am  not  a  Mara- 
thon wholesale  customer  but  I  know  something  about  their  strue- 
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tore.  I  would  say  the  general  trend  would  be  similar  but  I  do  not 
think  it  is  quite  as  severe  as  it  is  with  Ashland,  that  is,  the  squeeze 
between  retail  and  wholesale. 

Senator  Metzenbaum.  If  you  could  provide  me  with  additional 
information  along  the  same  lines  or  any  other  specific  information 
with  respect  to  the  same  oil  company  selling  gasoline  at  a  different 
price  in  two  different  locations  within  the  relatively  same  geographic 
area,  I  would  be  very  interested  in  seeing  that.  I  must  confess  that 
I  am  having  some  difficulty  understanding  why  prices  change  as 
radically  as  they  do  around  here. 

Mr.  Walcutt.  You  could  have  one  of  your  people,  if  they  are  in 
Columbus,  stop  by  our  office  or  we  can  get  together. 

Senator  Metzenbaum.  We  will  call  you  and  work  out  something. 

Mr.  TValctjtt.  I  would  be  happy  to  do  that. 

Senator  Metzenbaum.  Without  objection,  that  will  be  made  a  part 
of  the  record. 

Thank  you  very  much.  Your  testimony  has  been  extremely  helpful 
to  the  subcommittee. 

Mr.  Walcutt.  I  appreciate  the  opportunity  to  be  here. 

Senator  Metzenbaum.  Mr.  Walcutt,  excuse  me,  I  have  one  more 
question.  You  indicated  in  your  statement  that  you  have  talked  to 
officials  at  both  the  antitrust  division  and  the  Federal  Trade  Com- 
mission. Could  you  detail  for  us  what  their  response  was  to  your 
complaints?  Did  officials  at  the  antitrust  division  ever  tell  you  that 
they  could  not  begin  an  investigation  because  this  area  was  the 
responsibility  of  the  FTC? 

Mr.  Walcutt.  If  you  do  not  mine  Jack  Blum  is  my  counsel.  He 
can  fill  you  in  a  lot  better.  I  was  there  but  he  knows  the  legal  terms. 

Senator  Metzenbaum.  Welcome. 

Mr.  Blum.  Thank  you.  Senator. 

He  went  in  to  see  both  the  antitrust  division  and  the  Federal 
Trade  Commission,  not  only  Mr.  Walcutt  but  also  other  nonbranded 
independent  marketers,  including  a  few  from  California.  In  Cal- 
ifornia there  is  a  market  situation  where  two  majors,  Standard  of 
California  and  Atlantic  Richfield,  are  scrambling  to  dominate  the 
California  market  anticipating  that  there  will  be  a  lot  of  petroleum 
products  because  of  the  Alaska  pipeline. 

In  the  process  their  competition  back  and  forth  has  put  the  non- 
branded  and  branded  independents  out  of  business  by  the  thousands. 
It  is  probably  the  place  where  you  find  the  most  carnage  among 
small  businessmen  in  the  oil  industry.  What  has  happened  is  that 
Arco  has  gone  in  to  its  dealers  and  said,  ''Lower  your  street  price 
to  increase  volume  even  though  you  do  not  make  money  at  the  low 
price.  If  you  do  not,  we  are  going  to  cancel  your  lease  and  put 
yon  out  of  business." 

I  argued  to  the  Department  of  Justice,  to  the  people  there,  that 
this  was  price  fixing  in  reverse  and  that  is  specifically  forbidden 
under  the  Herrold  case.  A  wholesale  supplier  cannot  dictate  too  low 
of  a  price  to  his  customers.  They  said  that  was  interesting  but  they 
were  basically  interested  in  the  routine  kind  of  price  fixing.  There 
fore,  they  were  not  about  to  proceed  on  it.  We  also  had  discussions 
about  this  business  of  my  supplier  and  competitor  across  the  street. 
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They  asked  me  to  provide  both  legal  theories.  I  suggested  section  2. 
They  said  that  was  not  enough.  They  also  wanted  us  to  get  evidence. 
T  said,  "That  is  not  appropriate  for  me.  Any  time  you  want  evi- 
dence, all  you  have  to  do  is  issue  a  CID  or  a  subpena."  We  do  not 
have  that  power.  We  cannot  go  in  and  ask  a  major  oil  company 
what  it  costs  to  supply  a  product  or  what  the  costs  are  at  each  level 
of  their  operation. 

The  Federal  Trade  Commission  has  enormous  sympathy,  but 
again  they  said  that  they  could  not  look  at  any  of  the  specific  situ- 
ations. There  was  enormous  sympathy,  but  they  said  they  could  not 
look  at  the  situation  in  Ohio  or  the  situation  in  California  because 
they  are  suing  Exxon.  They  said  that  they  were  trying  to  breakup 
the  entire  process  of  vertical  integration  in  the  entire  system  of 
refining.  They  said  that  all  of  their  resources  were  devoted  to  that 
particular  case.  So  they  said  they  could  not  take  the  time  and  effort 
to  look  at  these.  I  said,  "But  this  is  a  matter  of  survival.  Mr.  Walcutt 
can  only  go  so  many  months  before,  losing  at  the  rate  of  $14  million 
a  quarter,  he  has  nothing  left  to  lose.  You  are  not  going  to  win  that 
Exxon  case  in  the  meantime." 

They  said,  "Well,  you  will  just  have  to  wait.  We  cannot  do 
anything  now."  So  that  is  our  situation.  That  is  why  we  are  here. 
We  are  saying  these  two  antitrust  enforcement  agencies  had  better 
wake  up  and  pay  attention  to  the  remaining  surviving  small  busi- 
nessmen in  the  oil  industry  before  they  are  put  out  of  business. 

Senator  Metzexbaum.  Have  you  considered  filing  a  civil  antitrust 
case  i 

Mr.  JEkiUM.  Yes,  we  have.  The  problems  with  that  are  such  things 
as  cost.  None  of  the  members  of  this  industry  have  enough  money 
to  see  one  through  from  beginning  to  end.  We  talk  in  terms  of  a 
minimum  cost  of  a  quarter  of  a  million  or  more  in  terms  of  legal 
expenses.  I  am  not  now  talking  about  exorbitant  legal  fees,  but  years 
of  discovery.  We  do  not  have  time  for  the  years  of  discovery.  We 
are  talking  about  problems  of,  frankly,  what  happens  when  you 
file  suit  and  then  your  supplier  becomes  very,  very  difficult.  It  is 
awfully  hard  to  advise  your  client  to  go  ahead  and  sue  his  major 
supplier  and  then  pray  that  somebody  in  the  industry  will  give 
him  supplies.  There  are  many  inhibitions  to  the  private  remedy. 

Senator  Metzexbaum.  Mr.  Walcutt,  Mr.  Blum  talks  about  the 
question  of  supply.  Do  you  have  any  concern  that  Certified  would 
havp  difficulty  in  obtaining  supply  in  the  event  there  are  some  un- 
happiness  with  your  own  testimony  today  \ 

Mr.  Walcutt.  To  be  honest,  I  do  not  think  that  any  of  the  com- 
panies would.  They  will  all  take  a  dim  A-iew  of  my  being  here. 
However,  regulations  presently  say  that  they  have  to  sell  me  a  certain 
amount  of  volume  and  they  cannot  overcharge  me.  They  are  over- 
charging me,  but  what  I  mean  is  any  more  than  they  are.  They 
cannot  cut  me  off  because  of  the  FEA  regulations  now.  They  cannot 
change  my  price  because  of  FEA  regulations  now.  but  I  have  al- 
ready received  letters  from  virtually  every  supplier  that  I  have 
canceling  contracts  that  were  in  existence  at  the  time  EPA  was 
enacted.  Within  90  days  of  that  time  I  was  canceled.  Every  contract 
I  had  was  canceled.  However,  the  FEA  has  kept  me  in  business, 
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but  the  contracts  are  gone.  Now  they  are  talking  about  decontrolling 
or  deallocating.  When  they  do,  they  say,  "Well,  there  will  be  a 
year's  grace  period.  Decontrol  is  a  year  down  the  road."  A  year 
is  not  very  long.  So  at  that  point,  yes,  I  would  be  quite  concerned. 
It  is  partially  because  I  am  here  and  partially  because  I  am  an 
independent. 

Senator  Metzenbaum.  If  there  were  any  kind  of  repercussions  or 
comments,  I  think  the  subcommittee  would  be  particularly  interested 
in  hearing  from  you  about  them. 

Mr.  Walcutt.  I  appreciate  that. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Walcutt. 

Mr.  Cronin? 

Mr.  Walcutt,  if  you  feel  you  have  to  leave  to  catch  a  plane,  do 
not  hesitate. 

Mr.  Walcutt.  I  noticed  some  of  this  stuff  up  on  the  wall.  It  relates 
to  the  big  and  little,  so  I  thought  I  might  stay  for  15  minutes  but 
I  will  leave  the  table,  if  you  do  not  mind. 

Senator  Metzexbaum.  Thank  you. 

[The  prepared  statement  of  Dean  Walcutt  follows:] 

Prepared  Statement  of  Dean  Walcutt 

My  name  is  Dean  Walcutt,  and  I  am  president  of  the  Certified  Oil  Com- 
pany of  Columbus,  Ohio.  Certified  is  a  nonbranded  independent  marketer 
which  operates  270  gasoline  stations  through  franchised  dealers  in  Ohio  and 
the  surrounding  states. 

When  I  describe  Certified  as  independent,  I  mean  it.  We  do  not  own  crude 
oil  reserves,  refineries  or  distribution  systems.  We  buy  gasoline  wholesale  and 
sell  it  at  retail.  We  believe  in  low  overhead,  high  volume  operation  and  we 
attract  business  by  keeping  prices  low.  Surviving  as  a  genuine  independent 
in  the  oil  business  is  not  easy.  We  must  buy  our  supplies  from  refiners,  many 
of  them  integrated  and  most  of  them  direct  competitors  in  the  retail  business. 
We  find  ourselves  paying  almost  as  much  at  wholesale  for  gasoline  as  our 
competitors  charge  at  retail.  Competing  on  the  street  with  your  supplier,  to 
put  it  mildly,  is  tough. 

We  believe  that  if  the  antitrust  laws  of  the  United  States  had  been  prop- 
erly enforced  over  the  years,  we  and  other  nonbranded  independents  would 
not  be  in  our  present  difficult  position.  As  far  as  we  are  concerned,  the  story 
of  the  oil  industry  is  the  story  of  the  failure  of  antitrust  enforcement  for  the 
past  40  years. 

There  are  reasons  and  excuses  for  the  failure  to  apply  the  antitrust  laws  to 
the  oil  industry.  But  the  result  is  an  industry  that  is  vertically  integrated, 
bound  together  by  joint  ventures,  noncompetitive  and  nonresponsive,  and  soon 
to  become  another  regulated  industry  as  a  result. 

Permit  me  to  outline  briefly  the  history  of  nonenforcement  of  antitrust  laws 
in  the  oil  industry.  The  trouble  began  with  the  Government's  failue  to  proceed 
with  the  criminal  aspects  of  the  Petroleum  Cartel  case  in  the  early  fifties. 
That  case,  as  you  all  know,  resulted  from  the  discovery  that  the  major  oil 
companies  had  a  series  of  agreements  dividing  world  markets  and  allocating 
newly  discovered  reserves  and  limiting  production.  The  criminal  case  was 
abandoned  on  the  orders  from  the  National  Security  Council.  For  the  record, 
it  should  be  said  that  there  is  no  authority  in  either  the  antitrust  laws  or  in 
the  legislation  which  created  the  National  Security  Council  which  authorizes 
waving  of  antitrust  enforcement  for   reasons   of   "national  security." 

The  civil  aspects  of  the  cartel  case  were  then  watered  down  through  amend- 
ments to  the  complaint.  Ultimately,  in  the  late  fifties  and  early  sixties,  a  series 
of  consent  decrees  ended  the  case.  The  next  major  failure  was  the  granting 
of  permission  by  the  U.S.  Government  in  1958  for  the  major  oil  companies 
to  set  up  a  production  limiting  arrangement  among  themselves  in  Iran.  The 
agreement  on  its  face  violated  the  antitrust  laws.  The  U.S.  Government  was 
never  given  an  actual  copy  of  the  signed  agreement  among  the  companies  and, 
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for  reasons  of  national  security,  never  challenged  the  continued  use  of  the 
agreements. 

One  might  discuss  these  two  situations  as  anomalous  but  for  the  fact  they 
have  placed  control  of  the  production  of  better  than  30  percent  of  the  world's 
proven  oil  reserves  in  the  hands  of  a  joint  venture  composed  of  America's 
largest  oil  companies.  When  questions  were  raised  in  the  early  sixties  about 
the  various  arrangements  the  companies  had  reached  with  respect  to  their 
international  operations,  the  oil  companies  dispatched  as  their  emissary,  John 
McCloy  of  the  New  York  law  firm  of  Millbank,  Tweed,  Hadley  &  McCloy  to 
discuss  the  situation  with  the  then  Attorney  General.  Mr.  McCloy  explained 
the  national  security  implications  of  applying  the  antitrust  laws  to  his  clients 
and  an  arrangement  was  worked  out  whereby  the  Justice  Department  officially 
agreed  not  to  prosecute  the  major  Middle  East  joint  ventures.  That  arrange- 
ment between  Mr.  McCloy  and  the  various  Attorneys  General  continued 
secretly  through  the  term  of  John  Mitchell. 

We  independent  marketers  did  not  discover  these  arrangements  until  the 
work  of  the  Senate  Foreign  Relations  Committee  in  its  investigation  of  the 
international  oid  industry  brought  them  to  light. 

Why,  you  may  ask,  do  these  international  matters  concern  us  as  domestic 
marketers?  We  believe  that  the  domestic  consequences  of  these  decisions 
were  never  properly  considered.  Their  advantages  of  monopoly  profits  in  the 
Middle  East  have  been  used  to  squeeze  us  in  the  United  States.  In  effect,  a 
number  of  large  and  influential  companies  conned  government  officials  into 
giving  them  extralegislative  protection  for  their  anticompetitive  arrangements 
and  then  used  the  profits  coming  from  them  to  control  the  U.S.  market. 

The  failure  of  the  antitrust  enforcement  continued  in  the  sixties  with  the 
complete  unwillingness  of  the  Justice  Department  to  prosecute  a  series  of 
large  oil  industry  mergers.  For  example,  the  Atlantic  Richfield  Company  is 
the  result  of  a  merger  between  Atlantic  and  Richfield.  Sun  Oil  Company  is 
the  result  of  a  merger  between  Sun  and  Sunray-DX.  Amerada  Hess  is  the 
result  of  a  merger  between  Amerada  and  Hess.  None  of  these  mergers  were 
conglomerate,  all  of  them  decreased  competition  in  the  industry  sharply,  and 
none  of  them  were  challenged.  As  a  result  we  as  independent  marketers  face 
an  ever  decreasing  number  of  independent  suppliers  who  charge  up  noncom- 
petitive wholesale  prices. 

The  Justice  Department  also  completely  overlooked  dozens  of  joint  venture 
operations  by  major  oil  companies.  These  included  joint  bids  for  leases,  joint 
pipelines  and  joint  transportation  ventures.  The  typical  oil  company  joint  ven- 
ture is  designed  so  that  each  of  the  participants  is  able  to  limit  the  activities 
of  his  competitor.  That  is  because  if  one  participant  wants  more  than  his 
"equity  share,"  he  must  pay  a  penalty  to  his  competitors.  When  there  are 
enough  joint  venture  arrangements  the  competitors  look  at  each  other  as 
partners. 

The  prime  example  of  the  failure  of  antitrust  enforcement  against  joint 
ventures  is  the  Colonial  Pipeline,  which  is  a  joint  venture  of  major  oil  com- 
panies. It  is  my  understanding  that  there  were  repeated  recommendations  at 
the  staff  level  of  the  antitrust  division  that  this  joint  venture  be  attacked,  and 
just  as  frequently  the  senior  officials  of  the  antitrust  division  have  rejected 
the  suggestions.  The  most  recent  failure  of  will  in  enforcement  is  demonstrated 
by  the  willingness  of  the  Department  of  Justice  to  allow  the  Alaskan  reserves, 
which  constitute  25  percent  of  our  domestic  reserves,  to  be  bid  on  through 
joint  ventures  and  transported  by  another  joint  venture  pipeline. 

Whenever  antitrust  enforcement  in  oil  comes  up,  arguments  not  in  the  law 
and  extraneous  economic  theories  have  been  accepted  by  the  Justice  Depart- 
ment as  valid.  For  example,  major  oil  companies  have  argued  that  joint  ven- 
tures are  needed  because  they  lack  capital.  That  a  corporation  with  a  cash 
flow  of  somewhere  between  $16  and  $40  billion  lacks  capital  is  preposterous. 
Major  oil  companies  float  on  a  river  of  money.  But,  the  real  issue  is  that 
there  is  not  antitrust  exemption  in  law  which  says,  "This  law  shall  not  apply 
if  the  defendant  needs  capital." 

We  and  other  independents  have  repeatedly  talked  to  the  Federal  Trade 
Commission  and  the  Justice  Department.  We  asked  them  to  do  something 
about  our  specific  problem  which  is — competitors  who  subsidize  tbeir  retail 
gasoline  operations  with  profits  from  refining  and  crude  production.  As  we 
see  it,  our  competitors  are  using  subsidized  retail  operations  to  drive  us  out 
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of  business.  The  Federal  Trade  Commission  agreed  with  us  and  told  us  that 
was  the  theory  of  the  Exxon  case  and  when  the  case  is  completed  25  years 
from  now,  our  problem  would  be  solved. 

I  don't  expect  to  be  president  of  Certified  Oil  Company  25  years  from  now 
and  unless  somebody  finds  a  way  of  accelerating  the  timetable,  there  might 
not  be  a  Certified  Oil  Company  either. 

Meanwhile,  the  Federal  Trade  Commission  flatly  refuses  to  take  on  other 
oil  cases  or  tackle  specific  complaints,  because  it  claims  resources  are  lacking. 
The  entire  antitrust  staff  is  working  on  the  Exxon  case. 

The  Justice  Department,  having  waived  the  antitrust  laws  for  the  majors 
on  every  critical  structural  issue,  has  now  determined  that  they  will  come 
down  hard  on  price  fixing.  Apparently  the  more  penny  ante  the  better.  So 
when  we  come  to  complain  about  structure  they  say  nothing  can  be  done. 

In  our  judgment  there  must  be  radical  changes  in  the  way  the  Justice 
Department  approaches  its  job  if  antitrust  is  to  be  taken  seriously.  First  of 
all,  they  should  be  made  to  understand  that  antitrust  enforcement  is  not 
optional.  That  there  is  prosecutorial  discretion  does  not  and  should  not  mean 
that  the  law  can  be  waived. 

The  Department  should  not  wait  until  a  team  of  economists  agrees  that 
prosecution  makes  sense  according  to  their  economic  theories  before  it  pro- 
ceeds. If  the  law  needs  to  be  changed  then  it  should  be  changed  by  Congress 
after  public  debate.  One  main  reason  the  Department  has  such  an  elaborate 
internal  review  process  is  that  it  has  given  up  on  the  notion  of  being  a  prose- 
cutor that  enforces  the  law  and  has  concentrated  on  its  own  ideas  and  eco- 
nomic theories.  More  than  once,  we  believe,  the  elaborate  decisionmaking 
process  has  masked  the  political  nature  of  the  enforcement  decision. 

To  be  effective  antitrust  cannot  ignore  the  structural  problems  of  an  in- 
dustry. Unfortunately,  because  we  have  been  through  a  period  of  35  years  of 
minimal  antitrust  enforcement  in  the  oil  industry,  the  structural  problems 
are  massive  and  the  big  case  is  inevitable.  But  if  the  law  is  to  be  taken 
seriously,  structure  cannot  be  ignored.  Enforcing  antitrust  legislation  is  com- 
plicated. People  who  do  it  must  understand  not  only  the  legal  issues  but  must 
also  know  the  industry.  When  an  industry  is  complicated,  as  the  oil  industry 
is,  years  of  study  and  understanding  are  necessary. 

A  major  reason  for  the  long  delay  in  antitrust  cases  is  that  the  discovery 
process  is  really  the  period  in  which  the  junior  Justice  Department  staff 
learns  the  industry.  In  a  complicated  industry,  that  process  takes  years.  It  is 
our  belief  that  great  efforts  should  be  made  to  keep  in-house  expertise  on 
major  industries  in  the  Justice  Department  so  that  the  wheel  need  not  be  con- 
tinuously reinvented. 

As  a  businessman,  I  cannot  tell  you  what  else  needs  to  be  done  to  revamp 
the  antitrust  division  and  make  it  do  its  job.  I  can  tell  you  that  if  someone 
doesn't  start  working  on  our  problem — and  quickly — we  and  hundreds  of 
other  nonbranded  independent  marketers  of  motor  gasoline  won't  be  around 
to  complain.  Consumers  will  pay  more  as  soon  as  we  disappear  as  competitors. 

The  major  oil  companies  have  made  a  tactical  decision  to  move  "down- 
stream" by  buying  out  and  squeezing  out  the  independents.  I  want  the  anti- 
trust division  to  act  and  act  rapidly.  They  shouldn't  ask  me  to  provide  them 
with  a  legal  theory  and  the  evidence  necessary  to  make  their  case,  as  they 
do  now. 

Thank  you  for  your  attention  and  if  you  have  questions,  I'll  be  glad  to  try 
to  answer  them. 

STATEMENT  OF  TIMOTHY  C.  CRONIN,  CHAIRMAN  OF  THE  BOARD 
AND  CHIEF  EXECUTIVE  OFFICER,  INFOREX,  INC..  ACCOMPANIED 
BY  A.  G.  W.  BIDDLE,  PRESIDENT,  COMPUTER  AND  COMMUNICA- 
TIONS INDUSTRY  ASSOCIATION 

Mr.  Cronin.  I  appreciate  very  much  being  able  to  testify.  I  would 
like  to  introduce  on  my  left  Mr.  Jack  Biddle,  the  president  of  the 
Computer  and  Communications  Industry  Association.   Mr.   Biddle 
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lias  intimate  knowledge  of  some  of  the  details  bearing  on  this  sub- 
ject. I  appreciate  his  help.  This  is  my  first  appearance  before  this 
subcommittee  and  so,  if  I  may,  I  would  like  to  take  a  few  moments 
to  describe  Inforex,  the  company  which  I  represent,  and  my  reasons 
for  appearing  before  you  today. 

Inforex  was  founded  in  1968  to  serve  the  burgeoning  data  entry 
business  which  had  resulted  from  an  increased  user  awareness  of 
the  tremendous  business  potential  of  computers  and  data  processing. 
Today  Inforex  has  grown  to  become  an  international  company  that 
boasts  over  S63  million  in  annual  revenues  from  2,300  worldwide 
accounts.  We  employ  1400  men  and  women,  principally  in 
Massachusetts. 

Many  of  our  customers  are  of  Fortune  1000  caliber,  and  their  data 
processing  operations  are  usually  at  the  leading  edge  of  technological 
t  rends  in  the  industry.  We  have  supplied  such  diverse  accounts  as  air- 
lines, insurance  companies,  the  Department  of  the  Army,  and  even 
the  Administrative  Office  of  U.S.  Courts  to  assist  them  in  complying 
with  the  requirements  of  the  Speed}7  Trial  Act  of  1974 — legislation 
with  which  many  members  of  this  subcommittee  are  undoubtedly 
familiar. 

Our  principal  business  is  the  manufacture  of  data  entry  systems 
of  which  over  4.500,  together  with  38,800  terminals,  are  now  in  use 
in  33  different  countries.  In  addition  to  the  data  entry  systems, 
Inforex  also  produces  file  management  systems  and  has  recently 
introduced  an  innovative  product  known  as  the  System  7000  to 
compete  in  the  large  relatively  new  market  commonly  known  as 
distributive  data  processing.  In  short,  we  provide  hardware  and 
software  products  and  services  which  compete  in  both  the  computer 
and  communications  industries.  As  Inforex  competes  directly  and 
indirectly  with  both  IBM  and  A.T.  &  T..  I  am  sure  you  understand 
that  my  interest  in  effective  antitrust  enforcement  is  more  than  just 
passive.  We  have  by  necessity  learned  the  importance  of  remaining 
on  top  of  all  new  developments — legislative  or  judicial — which  affect 
our  Nation's  antitrust  laws  and  their  enforcement. 

The  free  enterprise  system  has  been  good  to  me.  and  I  would  like 
to  see  it  preserved  for  our  children  and  our  children's  children. 
Unless  there  are  sweeping  reforms,  however,  our  society  will  be 
dominated  by  some  50  or  so  giant  corporations  two  to  three  genera- 
tions from  now.  If  we  are  to  preserve  any  semblance  of  a  competi- 
tive marketplace,  our  antitrust  laws  must  be  overhauled  both  pro- 
cedurally and  substantively.  To  put  it  bluntly,  the  antitrust  laws 
simply  do  not  work  against  the  giant  corporation.  Consequently, 
small — and  even  medium-sized — businesses  cannot  exist  in  many  in- 
dustries, and  our  Xation  continues  to  drift  towards  increasing  regu- 
latory requirements  which  accelerate  the  demise  of  small  and  medium- 
sized  business  in  the  United  States.  In  my  statement  today  I  would 
like  to  describe  briefly  the  problems  which  I  perceive  in  the  area  of 
antitrust  enforcement— particularly  in  the  area  of  section  2  monopo- 
lization cases — from  the  viewpoint  of  someone  who  is  both  business- 
man and  consumer.  It  is  my  hope  that  these  insights  will  assist 
this  subcommittee  in  its  understanding  of  the  elements  which  con- 
tribute to  the  inability  of  the  antitrust  laws,  of  the  judiciary,  and 
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of  the  antitrust  division  to  cope  with  section  2  structure  cases.  I  am 
also  prepared  to  propose  some  solutions  to  this  subcommittee  for  its, 
consideration — measures  which  must  be  taken  if  we  are  once  again 
to  realize  a  judicial  system  capable  of  delivering  efficient  and  effective 
antitrust  justice. 

Finally,  I  would  like  to  recount  some  factual  material  from  the 
United  States  vs.  IBM  antitrust  case  to  demonstrate  both  the  frus- 
trations of  small  businessmen  trying  to  compete  while  the  case  enters 
its  9th  year,  and  the  reasons  that  existing  law  is  inadequate.  I  will 
be  happy  to  honor  the  request  of  subcommittee  counsel  not  to  discuss 
the  merits  of  the  Government  case  against  IBM,  but  to  discuss  the 
case  as  a  study  of  antitrust  enforcement  at  its  worst. 

As  the  chief  executive  of  Inforex,  I  am  fully  cognizant  of  the 
realities  of  competing  in  an  extremely  competitive  marketplace.  In 
rapidly  developing  high  technology  industries  such  as  data  process- 
ing and  communications,  past  successes  are  quickly  forgotten.  It  is 
the  customer  service  and  performance  of  today  which  determines 
our  success  or  failure  tomorrow.  As  in  any  business,  our  day-to-day 
decisions  are  affected  by  a  variety  of  pressures.  We  must  compete 
effectively  and  we  must  compete  within  the  strictures  of  established 
law.  At  the  same  time,  we  must  maximize  both  our  corporate  growth 
and  profitability  if,  in  turn,  we  are  to  have  reasonable  access  to  the 
capital  that  is  essential  to  sustain  further  groAvth.  This  is  especially 
true  in  the  computer  industry  since  the  dominant  company  within 
our  industry  has  established  rental  of  equipment  as  the  prevalent 
means  of  doing  business — resulting  in  ours  being  an  extremely  cap- 
ital intensive  field. 

Our  company  views  antitrust  reform  as  a  necessary  step  in  our 
Nation's  efforts  to  seek  solutions  to  the  basic  conflicts  that  now  exist 
between  the  objectives  of  the  capitalist  system  as  perceived  by  busi- 
ness management  and  views  held  by  others  within  our  society  as  to 
what  is  the  common  good.  "We  seek  a  balanced  economic  structure 
where  industry  can  provide  the  consumer  with  goods  and  services 
at  the  lowest  price  consistent  with  a  fair  and  equitable  return  to 
management,  labor,  and  shareholders.  We  believe  that  American 
industry  is  capable  of  providing  a  continuing  stream  of  new  products, 
goods,  and  services  through  innovation  and  the  exploitation  of' 
American  technological  skills. 

We  believe  along  witli  many  members  of  this  subcommittee  that 
unhealthy  concentrations  of  economic  power  serve  to  undermine  the 
workings  of  free  markets  and  thereby  needlessly  misallocate  our 
Nation's  basic  resources,  capital,  labor,  and  inventiveness.  Such  mis- 
allocations  of  these  essential  ingredients  lead,  in  turn,  to  undue 
concentration  of  political  power  and  become,  therefore,  almost  self 
perpetuating.  Concentrations  of  economic  power  serve,  in  effect,  to 
undermine  the  workings  of  the  free  enterprise  system  and  to  erode 
our  free  democratic  society. 

In  light  of  this  background,  it  is  easy  to  understand  why  our 
company  has  been  a  strong  proponent  of  improvement  and  mod- 
ernization of  our  Nation's  antitrust  laws  and  of  their  vigilant  en- 
forcement. Through  our  membership  in  the  Computer  and  Com- 
munications Industiy  Association,  we  have  been  vocal  advocates  of' 
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passage  of  several  of  the  antitrust  bills  which  have  come  before  this 
subcommittee. 

Because  we  have  seen  the  price  that  an  industry  and  its  consumers 
are  forced  to  pay  through  inadequate  enforcement  and  soft  consent 
settlements  that  do  not  consider  the  public  interest,  we  have  sup- 
ported the  Antitrust  Procedures  and  Penalties  Act  of  1974,  the 
Antitrust  Improvements  Act  of  1976,  and  other  proposals  which 
would  increase  the  ability  of  the  Antitrust  Division  and  the  State 
Attorneys  General  to  enforce  our  antitrust  laws  more  effectively. 

You  might  well  wonder,  "Isn't  it  unusual  for  a  businessman  to 
support  tougher  antitrust  laws?"  The  answer,  unfortunately,  is  "Yes, 
it  appears  to  be."  But  our  company  has  looked  at  the  choices  facing 
our  Nation  as  a  result  of  the  growing  concentration  of  economic 
and  political  power  in  the  hands  of  a  relatively  few  giant  companies 
and  have  decided  that,  as  citizens  and  as  businessmen,  we  must 
speak  out.  We  sincerely  believe  that  the  honest  businessman  has 
little  to  fear  from  strong  antitrust  enforcement — that  an  open,  com- 
petitive economic  structure  offers  both  opportunity  and  challenge. 
We  believe  also  that  our  economic  structure  has  become  extremely 
unbalanced  and  that  significant  change  must  occur  now,  before  it  is 
too  late  to  reverse  the  trend. 

The  principal  reason,  it  seems,  for  this  dangerous  imbalance  in 
our  economic  structure  is  that  societal  conditions  have  changed 
quite  drastically  since  the  enactment  of  our  basic  antitrust  statutes. 
First,  the  development  of  the  multiproduct-multiindustry  corpora- 
tion has  effectively  moved  most  of  the  giant  corporations  beyond  the 
reach  of  existing  law  and  established  legal  precedent.  Little  hard 
data  is  available  about  the  actual  size  and  structure  of  a  number  of 
the  major  sectors  of  our  overall  economy.  Why?  In  part,  because 
the  Bureau  of  Census  still  collects  industry  data  as  it  did  at  the  be- 
ginning of  the  century :  in  part,  because  the  Securities  and  Exchange 
Commission  does  not  enforce  its  own  reporting  requirements — in 
part,  because  the  giant  corporations  have  blocked  Pederal  Trade 
Commission  line  of  business  reporting  programs — and,  in  part,  be- 
cause a  dominant  firm  in  an  industry  typically  refuses  to  participate 
in  an  industry-sponsored  marketing  statistics  program.  Lacking  hard 
data,  defendants'  attorneys  in  both  private  and  public  antitrust  liti- 
gation can  and  do  define  and  redefine  the  relevant  market  to  suit  the 
situation. 

Xext.  using  the  supply  substitutability  criteria  of  existing  case 
law,  the  monopolist  can  contend  that  any  other  giant  corporation 
could,  if  it  wished,  enter  the  monopolist's  market  and  compete.  For  a 
variety  of  real  world  reasons,  however — not  the  least  of  which  is 
fear  that  the  other  company  might  respond  by  entering  its  own 
market — this  is  seldom  the  case. 

Finally,  in  multiproduct,  multiline  industry  companies  the  oppor- 
tunity for  concealed  cross-subsidization  are  rampant.  A.T.  &  T.,  for 
example,  has  virtually  destroyed  the  fledgling  specialized  common 
carrier  industry  and  has  attempted  to  destroy  the  interconnect  in- 
dustry by  lowering  prices  where  it  faced  competition  from  new  en- 
trants and  offsetting  the  loss  by  raising  prices  in  its  monopoly  serv- 
ices where  it  is  immune  from  competition. 
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Similarly,  IBM  has  determined  that  the  best  way  to  prevent  the 
development  of  new  competition  in  the  computer  industry  is  to  raise 
or  lower  the  price  of  various  components  of  the  total  computer 
system  dependent  upon  where  they  face  competition.  The  loAvered 
prices  are  made  up  by  raised  prices  in  areas  where  little  or  no  com- 
petition exists.  As  a  result  of  recent  technological  advances  in  dis- 
tributed data  processing,  which  crosses  the  traditional  boundaries 
between  communications  and  data  processing,  companies  such  as 
Inforex  are  now  caught  in  the  squeeze  between  two  giants — A.T.  &  T. 
and  IBM — and  there  appears  to  be  no  relief  in  sight  under  our 
antitrust  laws. 

The  framers  of  our  antitrust  laws  sought  to  prevent  undue  con- 
centration of  economic  and  political  power  to  giant  corporations  of 
a  different  era.  These  laws  sought  to  restrain  the  power  of  firms 
which  dealt  generally  in  a  basic  single  commodity,  for  example, 
steel,  tobacco,  oil,  railroads,  et  cetera.  Today's  multiproduct  multi- 
market  giants  are  able  to  circumvent  the  intent  of  the  antitrust  laws 
by  hiding  their  anticompetitive  strategies  and  predatory  practices 
behind  the  guise  of  technological  necessity.  An  example  of  this  was 
brought  out  in  the  Telex  vs.  IBM  case  where  it  was  shown  that  IBM 
moved  the  controller — the  electronics  that  tell  a  peripheral  device 
what  to  do  and  when  to  do  it — into  their  central  computer  so  that 
the  IBM  mainframe  user  had  to  take  the  IBM  controller  whether 
he  wanted  it  or  not.  If  the  user  wished  to  avail  himself  of  a  more 
efficient  competitive  product,  he  was  thus  forced  to  pay  for  both 
the  IBM  electronics  and  those  included  in  the  competitive  device. 
While  all  this  is  going  on,  the  Department  of  Justice  concentrates 
its  efforts  on  cases  of  little  consequence.  Attorneys  General  have 
found  it  impolitic  to  enforce  antitrust  law  in  the  mistaken  belief 
that  they  were  "helping"  business  by  ignoring  the  growing  concentra- 
tion in  the  economy. 

The  ITT  conglomerate  mergers  were  settled  to  avoid  a  Supreme 
Court  decision.  Billion  dollar  mergers,  unchallenged,  are  now  com- 
monplace because  of  a  lack  of  will  within  the  Department  and 
because  of  a  serious  question  as  to  whether  the  antitrust  laws  reach 
to  nonsynergistic  mergers.  So  Montgomery  Ward  merges  with  Con- 
tainer Corporation  of  America.  Marcor  then  merges  with  Mobil. 
General  Electric  merges  with  Utah  International.  Giant  oil  com- 
panies merge  to  become  Arco,  Amerada-Hess,  Pennzoil-United,  and 
so  on. 

Xow,  flush  with  cash,  the  energy  companies  are  becoming  con- 
glomerates and  are  purchasing  or  contemplating  the  purchase  of 
major  newspapers  throughout  the  world.  A  very  frightening  pros- 
pect, indeed.  Perhaps  it  is  now  clear  why  we,  as  businessmen,  are 
concerned  both  about  the  determination  of  those  charged  with  anti- 
trust enforcement  and  the  underlying  effectiveness  of  the  antitrust 
laws  themselves.  We  sincerely  believe  that  they  fail  to  reach  the 
true  concentrations  of  monopoly  and  oligolopy  power  within  our 
economy. 

IBM,  A.T.  &  T.,  GE,  and  Westinghouse  have  each  been  marched 
before  the  courts  every  20  years  since  the  thirties  for  antitrust  viola- 
tions, and  our  Department  of  Justice  is  so  helpless  or  unwilling  to 
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do  anything  about  these  giants  that  Assistant  Attorney  General 
Donald  Baker  has  recently  likened  the  efforts  of  the  Antitrust  Divi- 
sion to  watching  the  old  Humphrey  Bogart  movie  "Casablanca" 
where  Bogart  would  time  and  again  motion  to  the  piano  player  and 
sav.  "Play  it  again,   Sam." 

Recent  court  decisions  have  strayed  far  afield  from  the  original 
congressional  mandate  which  called  for  the  perpetuation  of  a  truly 
competitive  economic  structure.  It  would  appear  that  corporate  suc- 
cess is  now  a  function  of  becoming  so  large  that  the  corporation 
becomes  effectively  immune  not  only  from  the  rigors  of  competi- 
tion, but  from  the  enforcement  of  the  laws  that  were  intended  to 
maintain  it  as  well.  The  modern  clay  monopolist  can  redefine  mar- 
kets, cross-subsidize  products,  create  artificial  technological  barriers 
to  entry,  discourage  "Wall  Street  investment  in  competitive  new 
venture's,  and,  if  challenged,  overwhelm  the  Government  or  private 
plaintiff  witli  legions  of  antitrust  attorneys  well-schooled  in  the 
tactics  of  delay.  The  small  businesses  competing  in  these  monopo- 
lized industries  are  left  no  real  option  but  to  watch  it  all  patiently 
until  it  is  their  turn  to  be  forced  under.  Now  that  you  have  heard 
how  we  as  businessmen  view  the  antitrust  situation.  I  would  like  to 
briefly  describe  how  we  view  the  problem  as  consumers.  As  citizens 
we  are  alarmed  to  see  the  growing  number  of  giant  institutions — 
manufacturing  concerns,  labor  unions,  financial  institutions,  as  well 
as  state  and  Federal  bureaucracies — that  have  become  unresponsive 
to  the  public's  needs.  Far  from  serving  the  interests  of  the  people, 
this  concentration  of  economic,  market,  and  political  power  has 
allowed  many  of  these  entities  to  become  selfserving  and  autocratic. 

According  to  a  recent  study,  there  are  some  8.4  million  business 
firms  in  the  United  States.  Of  these,  45,000  are  considered  to  be 
large.  At  the  very  top  of  this  pyramid  Ave  have  several  dozen  giant 
transnational  corporations  that  dominate  their  respective  industries. 
As  consumers,  we  see  our  individual  and  collective  destinies  being 
dictated  and  manipulated  by  an  ever  smaller  handful  of  companies 
at  the  very  top  of  our  economic  structure. 

Today  the  giant  corporation  is  a  self -perpetuating  fiefdom.  an- 
swerable to  no  one.  The  bulk  of  its  shares  are  held  by  institutional 
investors  who  measure  performance  solely  by  numbers.  They  prefer 
monopolies  for  monopolies  can  control  prices,  profits,  and  markets, 
allowing  few  risks.  Individual  sharehilders  have  only  a  limited 
voice  in  the  affairs  of  the  corporation  they  own.  The  board  of  di- 
rectors has  only  minimal  involvement  or  participation  in  the  daily 
running  of  the  business.  Top  management  chooses  and  nominates 
its  own  line  of  succession,  perpetuating  almost  indefinitely  the  phi- 
losophies and  policies  of  its  own  corporate  royalty. 

Recent  polls  have  shown  that  63  percent  of  the  American  public 
now  believes  that  the  power  of  the  giant  corporations  has  become 
excessive,  while  55  percent  believe  that  the  giant  corporations  should 
be  broken  up.  I  doubt  that  such  a  strong  sentiment  for  an  overhaul 
of  the  structure  of  our  economy  has  existed  since  the  passage  of 
the  Sherman  Act  in  1890.  The  question  that  we  as  consumers  should 
all  be  asking  ourselves  is  what  have  the  antitrust  laws  really  done 
for  us.  They  have  served  to  frighten  a  few  price  fixers  and  conspira- 
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tors,  but  not  very  badly.  The  cases  that  have  been  won  have  been 
won  because  section  1  of  the  Sherman  Act  dealing  with  price  fixing 
and  conspiracy  are  reasonably  clear-cut  and  make  these  per  se  viola- 
tions. Oftentimes  these  violations  are  prosecuted  only  because  one  of 
the  participants  in  the  conspiracy  makes  a  deal  and  pleads  nolo 
contendere.  Even  when  the  defendant  is  found  guilty,  he  walks 
away  with  a  minor  fine,  since  our  courts  have  been  reluctant  to  treat 
the  executive  criminal  as  they  would  the  ordinary  citizen  guilty  of 
a  far  lesser  crime.  Recently,  in  the  folding  carton  price  fixing  case 
in  Chicago,  considered  by  many  to  be  one  of  the  most  egregious  of 
any  in  the  history  of  the  Sherman  Act,  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust  Division  appeared  personally 
before  the  court  requesting  jail  sentences  for  the  42  executives  found 
guilty  of  conspiring.  After  initially  sentencing  15  of  the  officers  to 
serve  jail  terms  for  having  fixed  prices  for  14  years,  the  judge  later 
reduced  all  of  the  sentences  and  fines,  and  thus  far,  has  approved  an 
alternative  service  program  for  six  of  the  defendants. 

Why  do  price  fixers  and  monopolists  get  away  with  these  viola- 
tions time  and  again?  Because  our  courts  have  no  clear-cut  congres- 
sional mandate  relative  to  our  commitment  to  the  recreation  and 
perpetuation  of  the  competitive  free  enterprise  system. 

Mr.  Chairman,  businessmen  understand  certainty  and  the  bottom 
line.  Mandatory  minimum  jail  sentences  coupled  with  a  fine  pegged 
at  a  multiple  of  earnings  involved  would  go  a  long  way  toward 
deterring  illegal  business  conduct.  Let  me  use  the  IBM  case  as  an 
example  of  what  is  wrong  in  antitrust  enforcement. 

In  1958.  before  a  Stanford  Law  School  audience,  a  well-known 
antitrust  lawyer  remarked,  "I  was  born,  I  think,  to  be  a  procras- 
tinator.  I  quickly  realized  in  my  early  days  at  the  bar  that  I  could 
take  the  simplest  antitrust  case  .  .  .  and  protract  it  for  the  defense 
almost  to  infinity."  That  lawyer  from  the  firm  of  Cravath,  Swaine, 
&  Moore  was  Bruce  Bromely,  IBM's  lead  attorney  for  antitrust. 

With  an  attitude  such  as  Bromley's,  it  is  no  wonder  that  the  cur- 
rent IBM  litigation  is  over  8  years  old  and  moving  into  its  3rd 
year  of  trial.  What  is  worse  is  that  after  two  years  of  trial  the 
Government  has  not  even  completed  its  case  in  chief.  It  would  be 
unfair  for  me  to  lay  all  of  the  blame  for  such  delay  on  IBM,  how- 
ever, because  the  Department  of  Justice  and  Judge  Edelstein  are 
also  at  fault.  Perhaps  the  best  way  to  recount  the  tragedies  in  this 
case  is  to  proceed  through  it  from  beginning  to  date,  noting  only 
some  of  the  most  flagrant  abuses  by  all  parties.  I  refer  to  the  chart 
which  has  been  prepared  and  which  is  on  the  subcommittee's  right. 

In  1956,  the  Government  settled  a  pending  antitrust  suit  against 
IBM  by  an  inadequate  consent  decree.  That  case,  similarly,  lan- 
guished for  an  inordinate  period  of  time.  Accordingly,  the  relief  was 
geared  toward  ameliorating  IBM's  monopoly  in  an  already  techno- 
logically outmoded  segment  of  the  industry — punchcards — while 
leaving  IBM  free  to  monopolize  the  then  emergent  computer  in- 
dustry. Consequently,  in  1966,  the  Government  again  began  investi- 
gating IBM.  Three  years  later,  in  1969,  suit  was  filed.  Three  years 
later,  in  1972,  Judge  Edelstein,  Chief  Judge  of  the  Southern  Dis- 
trict of  New  York,  assigned  himself  to  the  case.  Without  a  judge 
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even  being  assigned  to  this  ease  for  3  years,  I  am  sure  the  members 
of  this  subcommittee  can  imagine  how  much  must  have  transpired 
during  that  period.  In  1972,  when  Edelstein  finally  took  over,  he 
took  one  look  at  the  docket  and  remarked  that,  "IBM  could  very 
well  have  .  .  .  [moved]  to  dismiss  for  failure  to  prosecute."  Why 
did  a  case  of  this  magnitude  languish  for  such  a  period  of  time? 
Because  the  Antitrust  Division  policymakers  took  no  interest  in 
moving  the  case  forward.  Trial  staff  was  minimal  with  neither 
direction  nor  guidance  from  division  policy  staff.  IBM,  of  course, 
had  everything  to  gain  from  the  Department's  inaction  and  did 
nothing  to  prod  the  case  forward.  As  for  the  judiciary,  I  have 
already  noted  that  no  judge  was  assigned  to  the  case  until  1972. 
Discovery  was  a  truly  incredible  ordeal  since  it  commenced.  The 
inexperienced  attorneys  at  Justice  overdiscovered  IBM  to  the  extent 
that  in  response  to  the  Government's  first  document  request  IBM 
turned  over  17  million  pages  of  material,  approximately  18  tons  of 
paper  or  enough  to  fill  a  file  cabinet  two  miles  long.  In  response  to 
the  Government's  second  request,  IBM  turned  over  10  million  more 
2?ages.  This  discovery  overkill  stems  from  the  Government  trial  law- 
yen's  desire  to  be  safe  and  to  amass  all  the  evidence,  regardless  of 
whether  all  such  evidence  is  necessary  to  win  the  case  and  regardless 
of  the  delay  inherent  in  reviewing  and  dealing  with  such  a  mass  of 
documents.  It  stems  from  a  lack  of  internal  strategy  regarding  what 
the  objectives  of  the  litigation  are,  what  relief  is  necessary  and  what 
trial  strategy  should  be  pursued  to  accomplish  the  purpose  of  filing 
the  case  in  the  first  place. 

IBM,  in  what  many  observers  stated  was  a  deliberate  attempt  to 
delay  the  case,  asked  for  discovery  of  the  Federal  Government's 
most  security  sensitive  agencies:  the  FBI.  CIA,  National  Security 
Agency,  DOD,  and  Commerce.  The  ensuing  battle  between  IBM 
and  Justice  over  the  Government's  statutory  privilege  against  dis- 
closure of  these  documents  completely  clouded  over  the  simple  fact 
that  these  materials  had  virtually  nothing  whatsoever  to  do  with 
the  issues  at  bar.  At  any  rate,  IBM  was  successful  in  stalling  the 
litigation  in  this  manner  for  2  years.  Discovery  by  the  defendant 
has  also  had  the  effect  of  harassing  and  intimidating  third  parties 
who  cooperated  with  the  Government  and  agreed  to  testify  on  behalf 
of  the  Government.  Small  firms  in  the  industry  were  forced  to  expend 
a  great  deal  of  precious  resources  in  the  IBM  dragnet.  It  has  been 
so  oppressive  on  some  of  the  smaller  companies  that  today,  years 
later,  they  are  still  feeling  the  effects. 

The  defendant's  tactic  was  to  seek  confidential  and  trade  secret 
information  from  these  firms,  thus  forcing  them  either  to  harm 
their  business  through  disclosure  or  to  proceed  to  court  for  a  pro- 
tective order.  The  umbrella  protective  order  which  Justice  and 
IBM  drafted  was  of  little  help  to  these  companies  because  it  pro- 
vided IBM's  enormous  legal  staff  and  their  assistants  unlimited 
access  to  all  protected  materials.  Moreover,  the  Government  lawyers 
did  so  little  to  protect  these  companies  that  they  had  to  hire  their 
own  lawyers  and  spend  enormous  sums  of  mone}*  and  management 
time  in  order  to  protect  themselves. 

IBM's  overdiscovery  of  small  firms  severely  disrupted  their  busi- 
ness operations.  In  one  instance,  for  example,  IBM  sent  a  discovery 
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team  to  the  Computer  and  Communications  Industry  Association. 
The  team,  consisting  of  13  attorneys  and  paralegals — the  Association 
had  at  that  time  a  6-person  staff,  two  IBM  copiers,  and  a  microfilm 
crew — copied  virtually  every  piece  of  paper  on  the  premises.  It  dis- 
rupted the  Association's  operation  for  3  weeks.  IBM  expended  more 
In  its  discovery  than  the  Association  spends  in  a  year.  During  dis- 
covery, documents  were  also  purposely  and  needlessly  destroyed. 
In  1972,  after  being  buried  under  27  million  sheets  of  paper,  Justice 
realized  that  it  was  years  behind  achieving  any  meaningful  organiza- 
tion of  the  IBM  documents.  Hence,  Justice  made  plans  to  use  a 
computerized  data  base  which  Control  Data  Corporation  had  de- 
veloped in  preparation  of  its  private  antitrust  suit  against  IBM. 
Judge  Edelstein,  fully  aware  of  the  costs  involved  in  the  discovery 
of  a  large  antitrust  case,  had  the  foresight  to  issue  a  court  order 
specifically  forbidding  the  destruction  of  any  evidence.  Notwith- 
standing Judge  Edelstein's  order,  on  January  12,  1973,  pursuant  to 
a  settlement  agreement,  IBM  destroyed  the  entire  CDC  data  base. 
This  set  the  case  back  substantially  and  is  shocking  not  only  because 
of  the  destruction,  but  because  the  Government  found  it  necessary 
to  rely  on  a  private  party  to  sift  through  the  evidence  in  such  an 
important  case  and  took  no  independent  steps  to  assure  the  con- 
tinued availability  of  the  data  base  and  retrieval  system. 

In  another  instance  of  document  destruction,  a  Department  of 
Justice  attorney  deliberately  destroyed  evidence  in  contempt  of 
court,  hoping  to  stimulate  a  public  discussion  of  the  evils  of  bureauc- 
racy. It  did  not  work  and  he  was  removed  from  the  case. 

I  would  like,  at  this  point,  to  direct  the  subcommittee's  attention 
to  the  chart  I  have  had  prepared  on  the  progress  of  the  United  States 
vs.  IBM  litigation.  [Chart  on  wall.]  You  will  note  that  two  "privi- 
leged document  impasses"  are  indicated  which  graphically  illustrate 
the  utter  waste  of  time  involved  in  this  phase  of  discovery.  One 
is  in  1972  and  it  finishes  in  1974,  and  the  second  one  begins.  The 
several  flaps  over  privileged  documents  have  been  a  cause  of  both 
delay  and  frustration  for  the  Government.  In  1972,  Judge  Edelstein 
ordered  IBM  to  produce  documents  that  it  had  surrendered  in  a 
previous  antitrust  case.  IBM's  attorneys  refused  claiming  that  their 
documents  were  protected  by  the  attorney-client  privilege.  Judge 
Edelstein  levied  a  fine  of  $150,000  a  day  until  the  documents  were 
turned  over.  After  several  appeals,  the  matter  finally  reached  the 
Supreme  Court  which,  in  May  1974,  ruled  that  the  judge's  order 
must  stand.  So  almost  2  years  after  the  judge's  original  order,  IBM 
surrendered  the  documents  without  paying  any  fine,  of  course. 

In  1973,  in  the  other  case  involving  privileged  documents  which 
is  represented  on  this  chart,  special  masters  reviewed  26,000  IBM 
documents  and  determined  that  most  of  them  were  not  privileged. 
In  May  1974,  Judge  Edelstein  ordered  some  20,000  of  these  docu- 
ments to  be  turned  over  to  Justice.  IBM  again  appealed  the  judge's 
orders,  and  the  appeals  court  again  refused  IBM's  claims.  Finally, 
in  August  1976,  IBM's  lead  counsel  admitted  that  80  percent  of  the 
documents  were  not  privileged  after  all.  The  cost  of  all  this?  Nearly 
3  years  of  court  time,  untold  attorneys'  fees,  and  a  waste  of  Justice's 
limited  resources.  Pretrial  discovery  finally  concluded  6  years  and 
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4  months  after  it  began.  IBM  had  discovered  more  than  2.000  cor- 
porations and  Government  agencies,  compiled  a  witness  list  of  403 
names,  filed  over  500  depositions  representing  over  100,000  pages  of 
transcript,  and  submitted  some  60,000  exhibits.  The  volume  of  paper 
in  this  case  is  such  that  I  seriously  doubt  whether  any  court  can 
come  to  grips  with  the  record.  It  is  instructive,  in  this  regard,  to 
note  that  if  you  were  to  begin  reading  the  record  of  the  case  today, 
and  read  one  page  per  minute,  40  hours  a  week,  it  would  take  you 
approximately  125  weeks,  or  2y2  years,  to  read  the  record  compiled 
to  date,  and  only  about  one  third  of  the  case  has  been  completed. 

This  in  itself  is  almost  mind-boggling,  but  more  significant  is  the 
fact  that  since  this  evidence  is  limited  to  the  pre-1972  era,  the  relief 
portion  of  the  case — sometime  in  the  eighties — will  be  predicated 
upon  an  industry  and  technology  that  has  been  superseded  by  the 
passage  of  time.  It  sounds  like  the  1956  consent  decree  again, 
doesn't  it? 

As  I  have  previously  stated,  the  trial  is  about  to  move  into  its 
third  year.  IBM  is  currently  taking  in  $6.5  million  per  day  in  after- 
tax earnings  derived  from  its  monopoly  position  in  the  market  for 
each  day  the  trial  drags  on.  Current  estimates  are  that  IBM  has 
spent  over  $200  million  defending  antitrust  allegations.  The  Depart- 
ment of  Justice  has  spent  considerably  less  than  5  percent  of  that 
amount. 

In  passing,  I  would  note  that  Control  Data  expended  $12  million 
in  its  private  case  against  IBM  before  it  was  settled.  IBM  is  making 
so  much  money  while  this  litigation  is  dragging  on  that  it  is  no 
wonder  that  an  end  is  not  yet  in  sight.  In  fact,  the  precise  amount 
in  after-tax  profits  which  IBM  has  reported  from  the  time  the  suit 
was  filed  in  1969  to  the  end  of  1976  is  $12,088,492,110. 

During  the  first  12  months  of  trial,  the  Government  called  onlv 
29  of  its  over  100  witnesses.  That  is  an  average  of  2.4  witnesses  a 
month  with  71  still  left  to  go.  IBM  has  scheduled  403  witnesses  to 
be  called  in  its  defense.  If  IBM  moved  at  the  same  rate  as  the  Gov- 
ernment with  its  first  29  witnesses,  the  remaining  474  witnesses 
would  take  approximatelv  197  months;  the  trial  should  conclude 
about  1993. 

Much  of  the  blame  for  the  delays  at  trial  can  be  laid  on  the  court 
itself.  For  the  first  14  months  of  trial  Judge  Edelstein  had  instituted 
the  very  wasteful,  indeed  the  incredible  practice,  of  having  deposi- 
tions read  into  the  record  by  the  attorneys.  It  is  not  clear  how  a 
judge  could  order  this,  but  it  served  no  purpose  other  than  to  grind 
the  already  prolonged  litigation  to  a  virtual  standstill.  Another  rea- 
son for  the  dilatorious  nature  of  this  litigation  comes  from  the  court's 
schedule.  Sitting  only  4  days  a  week  and  then  for  only  5  hours  each 
day.  Judge  Edelstein  has  unnecessarily  protracted  the  trial.  Court 
recesses  have  been  liberally  permitted  comprising  several  months  of 
each  year  and  holiday  vacations  have  been  unusually  long. 

This  problem  is  not  uncommon  in  monopoly  structure  cases.  As 
Attorney  General  Bell  recently  noted: 

Our  procedural  framework  inevitably  seems  to  produce  long 
pretrial  delays  and  extended  trials.  TVliether  delay  is  produced 
by  the  crowded  dockets  in  the  appellate  courts  or  not.  in  these 
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types  of  cases  we  think  in  terms  of  years,  sometimes  even  dec- 
ades. Trying  a  monopoly  case,  the  Department  has  to  be  con- 
cerned about  fashioning  remedies  for  an  industry  situation  which 
may  no  longer  exist  when  you  finally  get  around  to  fashioning 
the  remedy. 

As  a  former  judge.  I  would  be  the  first  to  agree  that  one  of 
the  causes  of  this  sad  state  of  affairs  is  that  many  Judges  do 
not  attempt  to  control  large  cases  before  them.  It  takes  a  vig- 
orous judge,  one  whose  imagination  is  not  particularly  inno- 
vative, but  who  at  least  has  some  imagination,  who  will  take 
charge  of  a  case,  program  it,  and  know  when  you  are  going  to 
finish  discovery,  when  3-011  are  going  to  finish  the  pretrial,  when 
you  are  going  to  go  to  trial.  He  just  stays  on  top  of  the  case. 
That's  the  difference  between  getting  the  case  tried  in  a  reason- 
able length  of  time  and  not  getting  it  tried  .  .  . 

Lawyers  will  take  advantage  of  the  discovery  process  which 
is  very  complex  in  a  monopoly  case.  I  don't  know  where  we're 
going  to  end  up  in  this  country  on  discovery  ...  it  can  be  abused 
very  easily.  There  are  a  number  of  groups  studying  the  abuses 
of  the  discovery  system.  But,  there  again,  a  strong  trial  judge 
can  stay  on  top  of  even  the  discovery  situation  and  prevent 
abuse  in  discovery.  I  used  to  think  it  would  be  well  just  to  ask 
the  lawyers  not  to  abuse  the  system,  but  I  think  that's  almost 
hopeless.  Lawyers  want  to  know  everything,  practically;  every- 
thing you  can  find  out.  You  get  paid  fees  for  discovery.  There's 
an  advantage  for  the  defendant  in  never  finishing  the  case.  So 
there  is  a  great  abuse  of  discovery. 

When  I  left  law  practice  to  go  on  the  court,  trial  lawyers 
would  refer  to  their  schedules  saying,  "I  can't  do  that  next  week, 
I'll  be  on  trial."  When  I  came  back  to  the  law  practice,  nobody 
was  saying  anything  about  being  on  trial.  There  was  a  new 
language  I  had  not  heard  before.  "I  won't  be  able  to  do  that 
next  week,  I'll  be  on  discovery." 
Standing  alone  none  of  the  foregoing  instances  of  wasted  time  and 
inexcusable   delay  may   appear  to  contribute  much  to  the   overall 
length  of  the  litigation.  When  taken  together,  however,  this  tragi- 
comic charade  that  we  are  witnessing  in  the  IBM  case  serves  as  a 
sad  commentary  on  our  country's  ability  to  enforce  its  laws.  When 
the  Department  of  Justice  pays  its  top  attorneys  less  than  one-fifth 
what  IBM  pays  its  top  attorneys,  and  when  the  Justice  attorneys 
must  survive  on  a  $30  per  diem  in  New  York  City,  while  the  IBM 
attorneys  can  afford  to  open  two  new  offices  just  to  defend  this  liti- 
gation, something  is  seriously  wrong  with  our  antitrust  system. 

Now  that  you  have  heard  me  describe  my  perceptions  of  the  ob- 
vious problems  in  antitrust  enforcement  as  both  a  businessman  and 
a  consumer,  and  the  problems  in  the  IBM  case  as  examples,  I  would 
like  to  address  my  remarks  to  several  factors  which  often  go  unno- 
ticed by  the  uninitiated  businessmen  and  consumers  but  which  are 
very  clearly  at  the  root  of  our  antitrust  enforcement  problems. 

Let  me  begin  by  saying,  frankly,  that  executives  in  our  industry 
question  whether  the  Department  of  Justice  has  the  willingness  or 
the  ability  to  cope  with  the  "big  section   2  case."  Moreover,   we 
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believe  that  existing  antitrust  law  itself  needs  substantive  modifica- 
tion before  Government  monopolization  and  attempt  to  monopolize 
cases  can  be  commenced  and  concluded  within  a  trial  lawyer's  life- 
time. There  is  apparently  neither  respect  for,  nor  equal  justice  under, 
the  antitrust  laws.  Each  year  the  Government  files  and  accepts  mean- 
ingless nolo  pleas  in  scores  of  price-fixing  cases,  usually  against  small, 
local  companies.  Antitrust  performance  thus  looks  impressive.  In 
reality,  however,  the  important  case,  the  monopoly  case,  the  case 
with  the  significant  impact  on  industry  structure  and  the  economy, 
is  either  not  filed  at  all  or  is  filed,  then  neglected  for  a  decade  or 
more.  If  this  present  course  of  action  continues,  industry  after  in- 
dustry will  become  monopolized.  If  the  Government  cannot  sustain 
a  monopolization  case,  it  is  ludicrous  to  expect  the  smaller  com- 
petitiors  of  the  monopolist  to  sustain  such  an  action.  Witness  the 
costs  and  results  of  the  Control  Data,  Telex,  and  Cal  Comp  vs. 
IBM  cases. 

Consequently,  there  will  soon  be  an  end  to  even  minimal  private 
antitrust  enforcement  by  business.  Moreover,  the  Government  will 
be  unable  to  obtain  assistance  and  expert  testimony  from  businessmen 
because  of  the  retaliation  and  intimidation  against  them  and  the 
undue  costs  of  cooperating. 

It  is  my  firm  belief  in  the  wake  of  the  abusive  practices  in  the 
current  IBM  litigation,  in  the  absence  of  sweeping,  definitive  changes 
of  procedure,  the  Department  of  Justice  will  never  again  find  busi- 
nessmen willing  to  testify  or  assist  in  the  prosecution  of  a  major 
antitrust  case.  I  would  now  like  to  set  forth  some  of  the  problems 
which  I  believe  can  be  rectified  through  legislative  initiative  and  to 
offer  some  suggested  solutions.  I  hope  that  these  may  prove  helpful 
to  the  subcommittee's  efforts  to  upgrade  our  Nation's  antitrust  en- 
forcement machinery. 

Why  does  the  judicial  process  break  down?  I  would  like  to  enu- 
merate some  of  the  causes.  The  first  has  to  do  with  the  Department 
of  Justice's  internal  bureaucracy.  The  bureaucratic  impediments  to 
speedy  enforcement  of  the  antitrust  laws,  according  to  antitrust 
lawyers  and  observers  I  have  talked  to,  include,  among  other  things, 
excessive  layers  of  internal  review,  failure  on  the  part  of  Antitrust 
Division  policy  personnel  to  delegate  sufficient  authority,  lack  of 
accountability  for  successes  and  failures,  inadequate  conferred  upon 
section  chiefs,  front  office  and  operations  bottlenecks,  and  the  undue 
delay  between  action  recommendations  and  decisions.  This  bureau- 
cratic morass  is  a  diversely  impacting  staff  morale  and  contributing 
to  excessive  staff  turnover. 

Secondly,  I  think  there  are  inadequate  resources  at  the  Depart- 
ment of  Justice.  Certain  to  slow  down  any  antitrust  enforcement 
attempt  is  the  lack  of  adequate  resources.  The  Antitrust  Division 
has  an  inadequate  number  of  trial  attorneys,  makes  inadequate  use 
of  its  paralegals,  fails  to  employ  modern  computer  retrieval  capa- 
bilities, and  is  generally  constricted  by  an  inadequate  budget.  These 
are  just  some  of  the  hurdles  which  Justice  must  overcome  if  it  is 
to  successfully  prosecute  the  big  antitrust  cases. 

Third  is  inexperienced  Government  lawyers.  Talking  to  observers 
of  Division  antitrust  litigation,  I  have  been  told  that  the  Govern- 
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ment  attorneys  are  bright  but  that  they  lack  sophistication  and  ex- 
perience. A  good  trial  lawyer,  to  receive  a  pay  raise  at  Justice,  must 
become  an  administrator.  Hence,  the  very  best  people  move  away 
from  the  positions  in  Justice  where  they  are  most  needed. 

Inexperienced  Government  lawyers  lack  an  internal  trial  strategy, 
display  an  apparent  misunderstanding  of  trial  objectives  and  the 
necessary  proof,  and  often  overdiscover  and  overtry  their  cases  in 
the  interest  of  safety — regardless  of  costs  measured  both  in  monetary 
and  time  terms.  In  the  large  antitrust  cases  the  Department  attor- 
neys are  often  seen  playing  catchup  to  the  strategies  set  by  defense 
counsel.  In  addition  to*  this,  there  appears  to  be  a  lack  of  interest, 
supervision,  and  personal  backing  by  the  Attorney  General.  Judges 
witness  an  inexperienced  trial  lawyer,  without  policy  responsibilities, 
and  seriously  question  whether  to  breakup  a  viable  and  important 
bedrock  of  the  economy  on  his  say-so. 

Fourth,  it  has  been  very  evident  that  there  are  substantial  incen- 
tives and  rewards  for  delay.  What  many  of  us  consider  to  be  the 
most  inexcusable  of  the  problems  surrounding  antitrust  enforcement 
in  large  cases  are  built-in  incentives  to  delay.  Defendants  benefit 
from  protracted  litigation  by  preserving  the  status  quo  and  by  pre- 
venting relief.  There  is  no  countervailing  marketplace  disincentive 
to  delay.  IBM  makes  another  $6.5  million  each  day  the  case  drags  on. 
Hundreds  of  millions  of  dollars  at  stake  make  it  feasible  for  de- 
fendants to  pay  million-dollar-plus  legal  fees,  thereby  attracting 
literally  an  army  of  top-flight,  experienced,  sophisticated  antitrust 
lawyers. 

As  a  consequence  of  all  this.  Government  lawyers  succumb  to  the 
strategics  and  delaying  tactics  of  defense  attorneys.  Thev  are  power- 
less to  react,  and  judges  fear  to  control  their  courtroom  in  this  type 
of  a  c&ste.  In  a  fast-moving  high-technology-oriented  industry  such 
as  computers  and  communications,  this  unnecessary  delay  results  in 
the  compilation  of  a  record  of  an  industry  which  literally  no  longer 
exists  when  the  case  is  finally  decided. 

Fifth,  there  is  a  question  about  judicial  ability  to  cope  with  the 
mass  nnd  complexity  of  such  a  trial.  Large  antitrust  cases  are  by 
definition  very  complex.  As  a  result,  oftentimes  judges  do  not  fully 
understand  the  issues  involved  and  are  afraid  of  the  economic  im- 
plications of  a  ruling  adverse  to  the  defendant,  Judges  are  conse- 
quently often  content  to  let  cases  drag  on  for  years  to  avoid  making 
tough  stock-market-affecting  decisions.  Because  of  the  enormity _  of 
the  large  antitrust  case,  judges  find  that  they  have  insufficient  assist- 
ance or  ability  to  grapple  with  the  resultant  massive  record  con- 
sisting of  complex  technical,  engineering,  economic,  and  financial 
data.  Courts  make  inadequate  use  of  special  masters  and  other  tech- 
pica''  assistants  even  when  thev  are  provided,  which  is  not  often. 
Furthermore,  it  is  often  realized  that  the  necessary  market  data, 
market  share,  and  market  definition  information  in  a  particular 
industry  is  simply  unavailable. 

I  would  like  to  dwell  on  the  sixth  point,  and  that  has  to  do  with 
the  basic  antitrust  statutes.  A  fundamental  problem  which  I  have 
touched  on  earlier  deals  with  the  substantive  nature  of  our  antitrust 
laws.  Proof  of  monopolization  under  section  2  of  the  Sherman  Act 
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requires  a  showing  of  an  element  of  deliberateness,_  and  thus,  it  is 
necessary  to  prove  intentional  conduct  before  a  violation  can  be 
established.  An  extensive  discovery  process  is  thereby  necessitated 
to  establish  the  indicia  of  intent  which  is  a  prerequisite  to  a  viola- 
tion. This  requirement,  in  my  judgment,  causes  many  of  the  other 
problems. 

Another  factor  is  inadequate  penalties.  Despite  the  attempt  of 
the  Tunncy  bill  to  increase  penalties  for  antitrust  violators,  there 
is  still  no  personal  risk  to  directors  and  officers  of  a  company  in 
violation  of  the  antitrust  laws.  Jail  sentences  are  rarely  imposed, 
fines  are  inadequate,  and  management  expenses  are  reimbursed  by 
the  defending  company.  There  is  no  mechanism  for  corporate 
accountability. 

As  you  see,  we  have  little  faith  that  the  Government  can  bring 
and  win  a  major  case  in  sufficient  time  to  restore  true  competition 
to  a  monopoly  industry.  "We  had,  at  one  time,  thought  that  the  pri- 
vate plaintiff  might  succeed  where  the  Government  has  failed,  but 
here,  too.  we  have  been  disillusioned.  In  our  industry  anyway,  the 
response  to  a  private  action  has  been  the  filing  of  a  defensive  counter- 
claim which  hangs  as  a  sword  of  Damocles  over  the  head  of  the 
plaintiff.  It  serves  to  divert  his  limited  resources  and  as  in  the  Telex 
case,  forces  him  to  settle  to  avoid  bankruptcy  rather  than  pursue 
liis  claim  to  a  just  conclusion.  Further,  in  a  monopolized  industry 
the  smaller  competitors  lack  the  resources  to  pursue  an  antitrust 
remedy  while  the  larger  competitors  fear  a  change  in  the  oligopoly 
structure  of  the  industry.  With  regard  to  proposed  solutions.  I 
would  now  like  to  offer  some  suggested  solutions  to  these  problems. 

The  Department  of  Justice  must  come  to  grips  with  the  problems 
which  are  caused  by  its  own  bureaucratic  procedures.  I  recommend 
that  an  experienced  trial  lawyer  be  appointed  to  head  the  Antitrust 
Division,  that  salaries  for  trial  staff  be  increased,  and  that  authority 
be  delegated  to  responsible  personnel.  The  Division  must  also  seek 
to  attain  accountability  by  focusing  its  decisionmaking  authority  in 
competent  individuals  and  must  press  for  increased  resources  in 
the  way  of  funds,  attorneys,  and  paralegals.  Further,  the  Depart- 
ment should  pursue  a  program  of  hiring  outside  trial  lawyers  for 
various  phases  of  complex  litigation. 

A  second  area  of  solution  has  to  do  with  the  leadership  of  the 
Attorney  General.  Because  the  Attorney  General  is  of  Cabinet  rank, 
it  is  important  that  the  holder  of  this  office  openly  demonstrate  his 
or  her  support  for  the  structural  antitrust  cases  brought  by  the 
Antitrust  Division.  This  can  be  accomplished  by  the  Attorney  Gen- 
eral appearing  in  protracted  litigation  to  ^et  them  moving,  by 
(aking  measures  to  protect  witnesses  and  their  employers  from  a 
defendant's  harassment,  and  by  requiring  a  tight  timetable  for  the 
Department's  trial  staff. 

A  third  area  of  solution  is  in  the  area  of  penalties  and  dis- 
incentives to  delay.  Mandatory  minimum  jail  sentences  for  directors 
as  well  as  officers  for  price  fixing  and  other  clear  violations  of  sec- 
tion 1  of  the  Sherman  Act  would  go  a  long  way  toward  achieving 
antitrust  compliance.  Fines  based  on  a  multiple  of  the  profit  earned 
during  the  period  of  violation,  if  the  court  finds  that  the  defendant 
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delayed  the  proceeding,  clearly  would  expedite  monopoly  cases.  The 
tax  laws  should  be  amended  as  to  deny  all  deductions  for  damage 
awards  and  costs  of  defending  a  suit  where  the  defendant  is  found 
guilty  in  the  suit. 

The  fourth  recommendation  is  basic  legislative  overhaul.  In  my 
judgment  this  is  most  important.  It  is  clear  from  what  I  have  said 
thus  far  that  new  legislation  is  needed  to  accomplish  structural  relief 
in  certain  vital  industries  without  undue  delay.  This  can  come  in 
the  form  of  major  legislation  such  as  an  Industrial  Reorganization 
Act  or  it  could  come  in  the  form  of  adapting  the  Public  Utility 
Holding  Company  Act  of  1935  to  applicable  antitrust  structure 
cases.  Legislation  to  remove  intent  as  an  element  of  the  offense, 
in  my  judgment,  is  the  single  most  critical  factor  in  expediting 
monopoly  cases.  After  all,  the  effect  upon  the  public  is  the  same 
whether  a  company  intended  to  become  a  monopolist  or  not.  Other 
relief  could  come  in  the  form  of  a  graduated  corporate  income  tax 
or  a  shifting  in  the  burden  of  proof  with  regard  to  monopolization 
cases. 

Some  of  the  other  changes  which  might  help  to  improve  our 
Nation's  antitrust  enforcement  machinery  can  also  be  accomplished 
through  legislation,  to  wit,  legislation  mandating  expedition  of  large 
cases,  legislation  facilitating  use  of  special  masters,  legislation  per- 
mitting private  enforcement  of  antitrust  judgments  and  creating 
civil  penalties  for  violations  of  such  judgments,  legislation  enabling 
the  Department  of  Justice  to  emplo}'  outside  counsel  and  providing 
government  funding  for  such  use,  and  legislation  requiring  severance 
of  counterclaims  in  private  Sherman  Act  section  2  cases.  A  further 
means  of  assistance  would  be  to  allow  plaintiffs  access  to  a  defend- 
ant's grand  jury  documents  and  transcripts  in  nolo  cases  upon  com- 
pletion of  the  Government's  case. 

Many  of  the  solutions  which  I  have  just  proposed  are  normally 
difficult  ones  for  a  businessman  to  suggest,  though  such  solutions 
come  easily  to  a  consumer.  Because  Inforex  competes  in  two  of  the 
most  heavily-concentrated  and  monopolized  industries,  however,  I 
make  them  as  both  businessman  and  consumer.  The  recommenda- 
tions that  I  make  today  may  some  day  determine  whether  our  coun- 
try's small  and  medium-sized  business  will  ultimately  survive  or 
fail.  Faced  with  this  realization,  the  choice  for  Inforex  is  simple — 
we  need  antitrust  reform. 

I  have  attempted  in  my  statement  before  you  today  to  identify 
some  of  the  more  glaring  problems  which  a  small  businessman  faces 
as  he  tries  to  compete  in  this  world  of  giant  corporations  impervious 
to  our  antitrust  laws.  I  hope  that  I  have  also  succeeded  in  identifying 
many  of  the  obstacles  which  block  the  avenues  of  swift  and  effective 
antitrust  relief  and  I  hope  that  my  suggested  solutions  may  be 
helpful  to  this  subcommittee  in  its  search  for  the  answer  to  what 
has  gone  wrong  with  our  Nation's  antitrust  enforcement. 

In  conclusion,  I  must  stress  to  you  that  the  small  and  medium- 
sized  companies  in  America  need  help  not  in  the  form  of  protection 
from  the  rigors  of  fair  and  open  competition,  but  in  the  form  of 
protection  from  the  anticompetitive  conduct  and  predatory  practices 
of  the  giant  companies  who  want  it  all.  Not  until  our  hopes  of  a 
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just  and  expeditious  system  of  antitrust  enforcement  are  transformed 
into  everyday  realities  will  America's  small  and  medium-sized  busi- 
nessmen be  able  to  put  their  faith  into  the  Government's  ability  to 
enforce  its  antitrust  laws. 

Mr.  Chairman,  I  appreciate  very  much  the  opportunity  to  offer 
this  testimony  bearing  upon  the  capabilities  of  the  Department  of 
Justice,  the  disincentives  for  a  speedy  trial,  and  the  need  for  further 
legislation. 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Cronin. 

I  apologize  for  being  delayed  in  hearing  the  opening  part  of  your 
testimony,  but  it  is  very  comprehensive  and  it  will  be  of  great  value 
to  the  members  of  the  subcommittee.  I  think,  as  you  probably  heard 
during  the  course  of  the  morning,  these  same  matters  are  of  great 
interest  to  members  of  our  subcommittee  and  relate  to  the  whole 
functioning  of  the  antitrust  laws,  both  in  the  Justice  Department 
and  the  Federal  Trade  Commission. 

"We  are  very  glad  to  have  your  comprehensive  testimony.  I  just 
have  a  few  areas  that  I  would  like  some  elaboration  on. 

Can  you  tell  us  a  little  bit  about  what  you  think  your  company 
could  really  offer  to  the  American  consumer  that  A.T.  &  T.  or 
IBM  could  not?  What  sort  of  things  can  you  provide  for  the 
American  consumer  ? 

Mr.  Ceoxix.  Interestingly  enough,  Mr.  Chairman,  our  company 
was  founded  by  people,  some  of  whom  were  from  IBM,  who  were 
motivated  by  their  knowledge  that  IBM  was  withholding  some 
products  from  the  market.  They  saw  an  opportunity  to  meet  the 
needs  which  IBM,  for  its  own  internal  reasons  and  economic  rea- 
sons, did  not  choose  to  meet. 

Furthermore,  we  have  offered  products 

Senator  Kennedy,  Has  that  been  the  case  in  fact  ?  Have  you  been 
able  to  develop  lines  of  business  which  put  you,  from  a  technological 
point  of  view,  ahead  of  IBM  ? 

Mr.  Croxix.  Yes,  realty.  IBM  for  many  years  found  much  of  its 
profitability  in  the  punchcard  business  and  in  key  punches  as  a 
means  of  preparing  data  for  computers.  They  found  these  older 
depreciated  items  of  equipment  so  profitable  that  they  were  not  in- 
duced to  bring  out  new  technology.  Our  company  by  using  many 
computer  techniques  greatly  speeded  up  the  flow  and  improved  the 
economies  and  the  flexibility  for  the  consumer.  Further,  our  com- 
pany has  traditionally  tried  to  bend  computer  technology  around  the 
way  people  behave  in  the  office  place  rather  than  try  to  force  people 
to  behave  differently  in  order  to  use  the  computer.  This  has  been 
very  advantageous  to  the  consumer. 

Senator  Kennedy,  What  does  that  mean? 

Mr.  Croxix.  I  can  give  you  a  very  specific  case,  that  is,  in  the 
U.Si  court  system.  The  judiciary  was  faced  with  the  requirement  to 
keep  track  of  the  trials  in  progress  in  order  to  conform  with  the 
right  to  a  speedy  trial.  They  had  a  shortage  of  systems  engineers 
and  computer  programmers.  Our  equipment  was  designed  so  that 
people  who  understood  their  business  did  not  have  to  understand 
computers  to  satisfy  their  data  processing  and  data  handling  needs. 
The  equipment  we  provided  for  the  Speedy  Trial  Act  is  very  ef- 
fective in  doing  that  with  nonprofessional  personnel. 
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We  further  have  introduced  products  which  greatly  alleviate  the 
burden  of  maintaining  computer  programs  after  they  have  been 
written.  This  is  a  very  substantial  cost  for  most  consumers.  All  of 
these  are  products  which  IBM  has  not  introduced.  Most  of  fhe  in- 
novations in  our  industry  have  come  from  companies  such  as  Info  rex 
and  not  from  the  very  large  companies. 

Senator  Kennedy.  Is  the  thrust  of  your  argument  that  just  be- 
cause of  the  all  pervasive  nature  of  IBM,  that  this  just  in  and  of  itself 
has  an  adverse  impact  on  competition  ? 

Mr.  Cronin.  Yes.  I  reluctantly  have  concluded  that.  I  have  been 
a  strong  advocate  of  a  minimum  of  control.  I  have  been  a  strong 
believer  for  many  years  in  the  merits  of  competition.  I  have  actually 
encountered  enough  instances  in  my  owm  experience  to  see  that,  a*ide 
from  intent,  the  inherent  size,  strength,  and  economic  power  is 
harmful  to  competition. 

Senator  Kennedy.  Even  though  you  cannot  show  direct  relation- 
ships, you  think  it  is  just  inherently  harmful? 

Mr.  Cronin.  Yes,  I  believe  that.  I  would  set  aside  the  argument 
of  intent  and.  for  the  course  of  argument,  acknowledge  that  IBM 
executives  are  interested  in  statesmanlike  conduct  and  try  to  be  very 
responsible.  However.  I  believe  that  approaching  the  marketplace 
just  as  vigorously  as  they  have  approached  the  legal  case,  doing  all 
that  they  can  within  the  law.  has  the  consequence  of  overpowering 
and  harming  the  innovative  component  of  the  business. 

Senator  Kennedy.  Do  you  think  that  will  be  true  when  your  com- 
panv  is  as  big  as  IBM? 

Mr.  Cronin.  I  do  not  think  so.  I  do  not  think  we  are  going  to 
have  that  opportunity.  Senator. 

Senator  Kennedy.  Has  the  fact  that  IBM  has  been  in  litigation 
had  any  implication  in  terms  of  your  own  ability  to  develop  new 
capita]  formation  and  your  own  ability  to  compete  and  develop  mar- 
kets? Does  it  have  any  spillover  effect  on  you? 

Mr.  Cronin.  The  fact  that  IBM  has  been  in  litigation  has  not 
had  a  substantial  spillover  effect  on  our  ability  to  attract  capital. 
However,  the  other  practices  that  either  primarily  or  secondarily 
have  emerged  from  IBM's  orderly  pursuit  of  its  business  have  greatly 
restricted  our  ability  to  obtain  capital,  and  I  wTould  like  to  comment 
on  that. 

The  first  point  is  this.  The  equipment  that  we  produce  is  substan- 
tially rented  or  leased  to  customers.  There  is  no  technological  con- 
sumer or  operational  reason  why  it  needs  to  be  a  rental  or  lease 
business.  It  has  been  a  tradition  in  the  business.  It  is  a  case  where 
you  follow  the  leader.  IBM  has  always  held  that  policy  that  it  should 
be  a  lease  or  rental  business  for  two  reasons.  It  maximizes  return 
as  the  equipment  became  depreciated.  Secondly,  it  raised  the  thresh- 
old for  new  competitors  to  come  in.  So  the  business  is  artificially 
cash  intensive. 

A  second  point  is  that  IBM  has  a  large  warehouse  of  cash  of  its 
own,  something  between  $5-$6  billion.  The  rest  of  us  have  to  borrow 
money.  It  does  not  reflect  in  the  IBM  income  statements  as  a  cost 
of  doing  business  as  a  cost  of  interest. 
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Senator  Kennedy.  Is  that  not  true  about  an  awful  lot  of  other 
businesses,  too,  like  the  major  oil  companies  vis-a-vis  the  smaller 
independents?  Is  that  not  a  common  kind  of  theme? 

Mr.  Croxix.  I  think  it  is. 

Senator  Kexxedy.  Is  it  more  relevant  to  your  business  ? 

Mr.  Croxix.  Yes.  it  is  much  more  relevant  for  reasons  I  will 
develop.  The  first  is  that  it  is  unnecessarily  cash  intensive.  The  second 
is  that  it  is  a  substantial  cash  advantage,  and  the  rest  of  us  are 
dependent  upon  the  capital  structure  to  grow  and  to  introduce  new 
products.  The  third  is  that  there  hangs  over  the  industry  the,  risk 
of  what  will  IBM  do  next. 

The  most  frequent  question  I  am  asked  by  security  analysts  is, 
'"What  do  ycu  think  IBM  is  likely  to  do  to  you?''  The  uncertainty, 
the  cash  intensivity.  the  fact  that  we  need  large  amounts  of  cash 
force  us  to  be  perennial  borrowers.  I  have  had  the  personal  experi- 
ence of  going  to  the  senior  vice  president  of  a  large  bank  and  being 
told.  "We  don't  loan  monev  to  companies  that  compete  against 
IBM." 

It  is  a  combination  of  these  factors  that  builds  an  attitude  which, 
irrespective  of  the  intent  of  IBM  management,  creates  a  restraint 
on  competition. 

Senator  Kexxedt.  That  is  very  helpful  testimony.  I  am  glad  to 
welcome  you  here. 

You  are  from  Burlington,  Mass.  ? 

Mr.  Croxix.  Yes. 

Senator  Kexxedy.  It  has  been  very  helpful  testimony  and  a  very 
helpful  statement.  We  appreciate  very  much  your  presence  here 
and  your  comments.  We  will  value  them  highly,  and  I  will  get  a 
chance  to  study  them  closely.  I  want  to  thank  you  very  much  for 
taking  the  time  to  join  with  us. 

[The  prepared  statement  of  Timothy  Cronin  follows:] 

Prepared  Statement  of  Timothy  C.  Cronin 

I  appreciate  your  invitation  to  present  testimony  on  an  issue  of  critical 
importance  to  our  industry  and,  I  believe,  to  our  Nation.  This  is  my  first  ap- 
pearance before  this  subcommittee  and  so,  if  I  may,  I  would  like  to  take  a 
few  moments  to  describe  Inforex,  the  company  which  I  represent,  and  my 
reasons  for  appearing  before  you  today. 

Inforex  was  founded  in  1968  to  serve  the  burgeoning  data  entry  business 
which  had  resulted  from  an  increased  user  awareness  of  the  tremendous  busi- 
ness potential  of  computers  and  data  processing.  Today,  Inforex  has  grown 
to  become  an  international  company  that  boasts  over  $63  million  in  annual 
revenues  from  2,300  worldwide  accounts.  We  employ  1,400  men  and  women, 
principally  in  Massachusetts. 

Many  of  our  customers  are  of  Fortune  1,000  caliber,  and  their  data  process- 
ing operations  are  usually  at  the  leading  edge  of  technological  trends  in  the 
industry.  We  have  supplied  such  diverse  accounts  as  airlines,  insurance  com- 
panies, the  Department  of  the  Army,  and  even  the  Administrative  Office  of 
U.S.  Courts  to  assist  them  in  complying  with  requirements  of  the  Speedy 
Trial  Act  of  1974 — legislation  with  which  many  members  of  this  subcommittee 
are  undoubtedly  familiar. 

Our  principal  business  is  the  manufacture  of  data  entry  systems  of  which 
over  4,000,  together  with  38,800  terminals,  are  now  in  use  in  33  different 
countries.  In  addition  to  the  data  entry  systems,  Inforex  also  produces  file 
management  systems  and  has  recently  introduced  an  innovative  product  known 
as  the  System  7000  to  compete  in  the  large  relatively  new  market  commonly 
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known  as  distributive  data  processing.  In  short,  we  provide  hardware  and 
software  products  and  services  which  compete  in  both  the  computer  and  com- 
munications industries.  As  Inforex  competes  directly  and  indirectly  with  both 
IBM  and  A.T.  &  T.,  I  am  sure  you  understand  that  my  interest  in  effective 
antitrust  enforcement  is  more  than  just  passive.  We  have  by  necessity  learned 
the  importance  of  remaining  on  top  of  all  new  developments — legislative  or 
judicial — which  affect  our  Nation's  antitrust  laws  and  tbeir  enforcement. 

Tbe  free  enterprise  system  has  been  good  to  me,  and  I  would  like  to  see  it 
preserved  for  our  children  and  our  children's  children.  Unless  there  are  sweep- 
ing reforms,  however,  our  society  will  be  dominated  by  some  50  or  so  giant 
corporations  two  to  three  generations  from  now.  If  we  are  to  preserve  any 
semblance  of  a  competitive  marketplace,  our  antitrust  laws  must  be  overhauled 
both  procedurally  and  substantively.  To  put  it  bluntly,  the  antitrust  laws 
simply  do  not  work  against  the  giant  corporation.  Consequently,  small — and 
even  medium-sized — businesses  cannot  exist  in  many  industries ;  and  our  Na- 
tion continues  to  drift  towards  increasing  regulatory  requirements  which 
further  accelerate  the  demise  of  small  and  medium  sized  business  in  the 
United  States. 

In  my  statement  today,  I  would  like  to  describe  briefly  the  problems  I  per- 
ceive in  the  area  of  antitrust  enforcement — particularly  in  the  area  of  section 
2  monopolization  cases — from  the  viewpoint  of  someone  who  is  both  business- 
man and  consumer.  It  is  my  hope  that  these  insights  will  assist  this  subcom- 
mittee in  its  understanding  of  the  elements  which  contribute  to  the  inability  of 
the  antitrust  laws,  of  the  judiciary,  and  of  the  Antitrust  Division  to  cope 
with  section  2  structure  cases.  I  am  also  prepared  to  propose  some  solutions 
t»>  this  subcommittee  for  its  consideration — measures  which  must  be  taken 
if  we  are  once  again  to  realize  a  judicial  system  capable  of  delivering  effi- 
cient and  effective  antitrust  justice.  Finally,  I  would  like  to  recount  some 
factual  material  from  the  U.S.  v.  IBM  antitrust  case  to  demonstrate  both  the 
frustrations  of  small  businessmen  trying  to  compete  while  the  case  enters  its 
ninth  year,  and  the  reasons  that  existing  law  is  inadequate.  I  will  be  happy 
to  honor  the  request  of  subcommittee  counsel  not  to  discuss  the  merits  of  the 
Government  case  against  IBM ;  but  I  will  discuss  the  case  as  a  study  of  anti- 
trust enforcement  at  its  worst. 

ANTITRUST  :  A  BUSINESSMAN'S  PERSPECTIVE 

As  the  chief  executive  of  Inforex,  I  am  fully  cognizant  of  the  realities  of 
competing  in  an  extremely  competitive  marketplace.  In  rapidly  developing 
high  technology  industries  such  as  data  processing  and  communications,  past 
successes  are  quickly  forgotten.  It  is  the  customer  service  and  performance 
of  today  which  determines  our  success  or  failure  tomorrow.  As  in  any  busi- 
ness, our  day-to-day  decisions  are  affected  by  a  variety  of  pressures.  We  must 
compete  effectively  and  we  must  compete  within  the  strictures  of  established 
law.  As  the  same  time,  we  must  maximize  both  our  corporate  growth  and 
profitability  if,  in  turn,  we  are  to  have  reasonable  access  to  the  capital  that 
is  essential  to  sustain  further  growth.  This  is  especially  true  in  the  computer 
industry  since  the  dominant  company  within  our  industry  has  established 
rental  of  equipment  as  the  prevalent  means  of  doing  business — resulting  in 
ours  being  an  extremely  capital  intensive  field. 

Our  company  views  antitrust  reform  as  a  necessary  step  in  our  Nation's 
efforts  to  seek  solutions  to  the  basic  conflicts  that  now  exist  between  the  ob- 
jectives of  the  capitalist  system  as  perceived  by  business  management  and 
views  held  by  others  within  our  society  as  to  what  is  the  common  good.  We 
seek  a  balanced  economic  structure  where  industry  can  provide  the  consumer 
with  goods  and  services  at  the  lowest  price  consistent  with  a  fair  and  equitable 
return  to  management,  labor,  and  shareholders.  We  believe  that  American  in- 
dustry is  capable  of  providing  a  continuing  stream  of  new  products,  goods, 
and  services  through  innovation  and  the  exploitation  of  American  technolog- 
ical skills. 

We  believe  along  with  many  members  of  this  Subcommittee  that  unhealthy 
concentrations  of  economic  power  serve  to  undermine  the  workings  of  free 
markets  and  thereby  needlessly  misallocate  our  nation's  basic  resources, 
capital,   labor  and   inventiveness.    Such   misallocations   of  these   essential   in- 
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gredients  lead,  in  turn,  to  undue  concentration  of  political  power  and  become, 
therefore,  almost  self-perpetuating.  Concentrations  of  economic  power  serve, 
in  effect,  to  undermine  the  workings  of  the  free  enterprise  system  and  to 
erode  our  free  democratic  society. 

In  light  of  this  background,  it  is  easy  to  understand  why  our  company  has 
been  a  strong  proponent  of  improvement  and  modernization  of  our  nation's 
antitrust  laws  and  of  their  vigilant  enforcement.  Through  our  membership 
in  the  Computer  &  Communications  Industry  Association,  we  have  been  vocal 
advocates  in  support  of  several  of  the  antitrust  bills  which  have  come  before 
this  Subcommittee.  Because  we  have  seen  the  price  that  an  industry  and  its 
consumers  are  forced  to  pay  through  inadequate  enforcement  and  "soft"  con- 
sent settlements  that  do  not  consider  the  public  interest,  we  have  supported 
the  Antitrust  Procedures  and  Penalties  Act  of  1974,  the  Antitrust  Improve- 
ments Act  of  1976  and  other  proposals  which  would  increase  the  ability  of 
the  Antitrust  Division  and  the  State  Attorneys  General  to  enforce  our  anti- 
trust laws  more  effectively. 

You  might  well  wonder,  "Isn't  it  unusual  for  a  businessman  to  support 
tougher  antitrust  laws?"  The  answer,  unfortunately,  is  "Yes,  it  appears  to  be." 
But  our  company  has  looked  at  the  choices  facing  our  Nation  as  a  result  of 
the  growing  concentration  of  economic  and  political  power  in  the  hands  of  a 
relatively  few  giant  companies  and  have  decided  that,  as  citizens  and  as  busi- 
nessmen, we  must  speak  out.  We  sincerely  believe  that  the  honest  businessman 
has  little  to  fear  from  strong  antitrust  enforcement — that  an  open,  competi- 
tive economic  structure  offers  both  opportunity  and  challenge.  We  believe 
also  that  our  economic  structure  has  become  extremely  unbalanced  and  that 
significant  change  must  occur  now,  before  it  is  too  late  to  reverse  the  trend. 
The  principal  reason,  it  seems,  for  this  dangerous  imbalance  in  our  economic 
structure  is  that  societal  conditions  have  changed  quite  drastically  since  the 
enactment  of  our  basic  antitrust  statutes.  First,  the  development  of  the  multi- 
product  multiindustry  corporation  has  effectively  moved  most  of  the  giant 
corporations  beyond  the  reach  of  existing  law  and  established  legal  precedent. 
Little  hard  data  is  available  about  the  actual  size  and  structure  of  a  number 
of  the  major  sectors  of  our  overall  economy.  Why?  In  part,  because  the 
Bureau  of  Census  still  collects  industry  data  as  it  did  at  the  beginning  of  the 
century — in  part,  because  the  Securities  and  Exchange  Commission  does  not 
enforce  its  own  reporting  requirements — in  part,  because  the  giant  corpora- 
tions have  blocked  Federal  Trade  Commission  line  of  business  reporting  pro- 
grams, and  in  part,  because  a  dominant  firm  in  an  industry  typically  refuses 
to  participate  in  an  industry-sponsored  marketing  statistics  programs.  Lack- 
ing hard  data,  defendants'  atterneys  in  both  private  and  public  antitrust  liti- 
gation can  and  do  define  and  redefine  the  relevant  market  to  suit  the  situation. 
Next,  using  the  supply  substitutability  criteria  of  existing  case  law,  the 
monopolist  can  contend  that  any  other  giant  corporation  could,  if  it  wished, 
enter  the  monopolist's  market  and  compete.  For  a  variety  of  real  world  rea- 
sons, not  the  least  of  which  is  fear  that  the  other  company  might  respond 
by  entering  its  own  markets,  this  is  seldom  the  case. 

Finally,  in  multiproduct,  multiline  industry  companies  the  opportunities  for 
concealed  cross-snbsidation  are  rampant.  A.T.  &  T..  for  example,  has  virtually 
destroyed  the  fledgling  specialized  common  carrier  industry  and  has  attempted 
to  destroy  the  interconnect  industry  by  lowering  prices  were  it  faced  compe- 
tition from  new  entrants  and  offsetting  the  loss  by  raising  prices  in  its  monop- 
oly services  where  it  is  immune  from  competition.  Similarly,  IBM  has  deter- 
mined that  the  best  way  to  prevent  the  development  of  new  competition  in  the 
computer  industry  is  to  raise  or  lower  the  price  of  various  components  of  the 
total  computer  system  dependent  upon  where  it  faces  competition.  The  lowered 
prices  are  made  up  by  increased  prices  in  areas  where  little  or  no  competition 
exists.  As  a  result  of  recent  technological  advances  in  distributed  data  process- 
ing, which  crosses  the  traditional  boundaries  between  communications  and 
data  processing,  companies  such  as  Inforex  are  now  caught  in  the  squeeze 
between  two  giants— A.T.  &  T.  and  IBM— and  there  appears  to  be  no  relief 
in  sight  under  our  antitrust  laws. 

The  framers  of  our  antitrust  laws  sought  to  prevent  undue  concentration 
of  economic  and  political  power  of  giant  corporations  of  a  different  era.  These 
laws  sought  to  restrain  the  power  of  firms  which  dealt  generally  in  a  basie 
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single  commodity,  for  example,  steel,  tobacco,  oil,  railroads.  Today's  rnulti- 
produet  multimarket  giants  are  unable  to  circumvent  the  intent  of  the  anti- 
trust laws  by  hiding  their  anticompetitive  strategies  and  predatory  practices 
behind  the  guise  of  technological  necessity.  An  example  of  this  was  brought  out 
in  the  Telex  v.  IBM  case  where  it  was  shown  that  IBM  moved  the  controller 
(the  electronics  that  tell  a  peripheral  device  what  to  do  and  when  to  do  it) 
into  its  central  computer  so  that  the  IBM  mainframe  user  had  to  take  the 
IBM  controller  whether  he  wanted  it  or  not.  If  the  user  wished  to  avail  him- 
self of  a  more  efficient  competitive  product,  he  was  thus  forced  to  pay  for 
both  the  IBM  electronics  and  those  included  in  the  competitive  device. 

While  all  this  is  going  on,  the  Department  of  Justice  concentrates  its  efforts 
on  cases  of  little  consequence.  Attorneys  General  have  found  it  impolitic  to 
enforce  antitrust  law  in  the  mistaken  belief  that  they  were  "helping"  business 
by  ignoring  the  growing  concentration  in  the  economy.  The  ITT  conglomerate 
mergers  were  settled  to  avoid  a  Supreme  Court  decision.  Billion  dollar  mer- 
gers— unchallenged — are  now  commonplace  because  of  a  lack  of  will  within 
the  Department  and  because  of  a  serious  question  as  to  whether  the  anti- 
trust laws  reach  nonsynergistic  mergers.  So,  Montgomery  Ward  merges  with 
Container  Corporation  of  America.  Marcor  then  merges  with  Mobil.  General 
Electric  merges  with  Utah  International.  Giant  oil  companies  merge  to  become 
An-  \  Amerada-Hess,  Pennzoil-United  and  so  on.  Now.  flush  with  cash,  the 
energy  companies  are  becoming  conglomerates  and  are  purchasing  or  contem- 
plating the  purchase  of  major  newspapers  throughout  the  world.  A  very 
frightening  prospect  indeed. 

Perhaps  it  is  now  clear  why  we,  as  businessmen,  are  concerned  both  about 
the  determination  of  those  charged  with  antitrust  enforcement  and  the  under- 
lying effectiveness  of  the  antitrust  laws  themselves.  We  sincerely  believe  that 
they  fail  to  reach  the  true  concentrations  of  monopoly  and  oligopoly  power 
within  our  economy.  IBM,  A.T.  &  T.,  GE,  and  Westinghouse  have  each  been 
marched  before  the  courts  every  20  years  since  the  thirties  for  antitrust  vio- 
lations, and  our  Department  of  Justice  is  so  helpless  or  unwilling  to  do  any- 
thing about  these  giants  that  Assistant  Attorney  General  Donald  Baker  has 
recently  likened  the  efforts  of  the  Antitrust  Division  to  watching  the  old 
Humphrey  Bogart  movie,  "Casablanca."  where  Bogart  would  time  and  again 
motion  to  the  piano  player  and  say  "Play  it  again,  Sam." 

Recent  court  decisions  have  strayed  far  afield  from  the  original  congres- 
sional mandate  which  called  for  the  perpetuation  of  a  truly  competitive  eco- 
nomic structure.  It  would  appear  that  corporate  success  is  now  a  function 
not  only  from  the  rigors  of  competition,  but  from  the  enforcement  of  the 
laws  that  were  intended  to  maintain  it  as  well.  The  modern  day  monopolist 
can  redefine  markets,  cross-subsidize  products,  create  artificial  technological 
barriers  to  entry,  discourage  Wall  Street  investment  in  competitive  new  ven- 
tures, and,  if  challenged,  overwhelm  the  government  or  private  plaintiff  with 
legions  of  antitrust  attorneys  well-schooled  in  the  tactics  of  delay.  The  small 
businesses  competing  in  these  monopolized  industries  are  left  no  real  option 
but  to  watch  it  all  patiently  until  it  is  their  turn  to  be  forced  under. 

ANTITRUST  :  A  CONSUMER  PERSPECTIVE 

Now  that  you  have  heard  how  we  as  businessmen  view  the  antitrust  situa- 
tion, I  would  like  briefly  to  describe  how  we  view  the  problem  as  consumers. 
As  citizens  we  are  alarmed  to  see  the  growing  number  of  giant  institutions — 
manufacturing  concerns,  labor  unions,  financial  institutions,  as  well  as  state 
and  Federal  bureaucracies — that  have  become  unresponsive  to  the  public's 
needs.  Far  from  serving  the  interests  of  the  people,  this  concentration  of  eco- 
nomic, market,  and  political  power  has  allowed  many  of  these  entities  to  be- 
come self-serving  and  autocratic. 

According  to  a  recent  study,  there  are  some  8.4  million  business  firms  in  the 
TTnited  States:  of  these.  45, 000  are  considered  to  be  "large."  At  the  very  top  of 
this  pyramid  we  have  several  dozen  giant  transnational  corporations  that  domi- 
nate their  respective  industries.  As  consumers,  we  see  our  individual  and 
collective  destinies  being  dictated  and  manipulated  by  an  ever  smaller  handful 
of  companies  at  the  very  top  of  our  economic  structure. 

Today  the  giant  corporation  is  a  self-perpetuating  fiefdom — answerable  to 
no  one.  The  bulk  of  its  shares  are  held  by  institutional  investors  who  measure 
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performance  solely  by  numbers.  Tbey  prefer  monopolies  for  monopolies  can 
control  prices,  profits,  and  markets — allowing  few  risks.  Individual  share- 
holders have  only  a  limited  voice  in  the  affairs  of  the  corporation  they  own. 
The  Board  of  Directors  has  only  minimal  involvement  or  participation  in  the 
daily  running  of  the  business.  Top  management  chooses  and  nominates  its 
own  line  of  succession,  perpetuating  almost  indefinitely  the  philosophies  and 
policies  of  its  own  corporate  royalty. 

Recent  polls  have  shown  that  63  percent  of  the  American  public  now  believes 
that  the  power  of  the  giant  corporations  has  become  excessive,  while  55  per- 
cent believe  that  the  giant  corporations  should  be  broken  up.  I  doubt  that  such 
a  strong  sentiment  for  an  overhaul  of  the  structure  of  our  economy  has  existed 
since  the  passage  of  the  Sherman  Act  of  1890. 

The  question  that  we  as  consumers  should  all  be  asking  ourselves  is  what 
have  the  antitrust  laws  really  done  for  us?  They  have  served  to  frighten  a  few 
price  fixers  and  conspirators,  but  not  very  badly.  The  cases  that  have  been 
won  have  been  won  because  Section  1  of  the  Sherman  Act,  dealing  with  price 
fixing  and  conspiracy,  is  reasonably  clear  cut  and  makes  these  per  se  viola- 
tions. Oftentimes  these  violations  are  prosecuted  only  because  one  of  the  par- 
ticipants in  the  conspiracy  makes  a  deal  and  pleads  nolo  contendere.  Even 
when  the  defendant  is  found  guilty,  he  walks  away  with  a  minor  fine,  since 
our  Courts  have  been  reluctant  to  treat  the  executive  criminal  as  they  would 
the  ordinary  citizen  guilty  of  a  far  lesser  crime.  Recently,  in  the  folding 
carton  price  fixing  case  in  Chicago,  considered  by  many  to  be  one  of  the  most 
egregious  of  any  in  the  history  of  the  Sherman  Act,  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust  Division  appeared  personally  before  the 
court  requesting  jail  sentences  for  the  42  executives  found  guilty  of  conspir- 
ing. After  initially  sentencing  15  of  the  officers  to  serve  jail  terms  for  having 
fixed  prices  for  14  years,  the  judge  later  reduced  all  of  the  sentences  and 
fines,  and  thus  far,  has  approved  an  alternative  service  program  for  6  of  the 
defendants.  Why  do  price  fixers  and  monopolists  get  away  with  these  viola- 
tions time  and  again?  Because  our  Courts  have  no  clear-cut  Congressional 
mandate  relative  to  our  commitment  to  the  recreation  and  perpetuation  of  the 
competitive  free  enterprise  system. 

Mr.  Chairman,  businessmen  understand  certainty  and  bottom  line.  Manda- 
tory minimum  jail  sentences  coupled  with  a  fine  pegged  at  a  multiple  of  the 
earnings  involved  would  go  a  long  way  toward  deterring  illegal  business 
conduct. 

THE   IBM   CASE  :   A   DRAMATIC  EXAMPLE  OF   WHAT  IS   WRONG  IN  ANTITRUST  ENFORCE- 
MENT 

In  1958,  before  a  Stanford  Law  School  audience,  a  well  known  antitrust 
lawyer  remarked  "I  was  born,  I  think,  to  be  a  procrastinator.  I  quickly  rea- 
lized in  my  early  days  at  the  bar  that  I  could  take  the  simplest  antitrust 
case  .  .  .  and  protract  it  for  the  defense  almost  to  infinity."  That  lawyer,  from 
the  firm  of  Cravath,  Swaine,  &  Moore  was  Bruce  Bromley,  IBM's  lead  attor- 
ney for  antitrust.  With  an  attitude  such  as  that,  it  is  no  wonder  that  the 
current  IBM  litigation  is  over  8  years  old  and  moving  into  its  third  year  of 
trial.  What  is  worse  is  that  after  2  years  of  trial  the  Government  has  not 
even  completed  its  case  in  chief. 

It  would  be  unfair  for  me  to  lay  all  of  the  blame  for  such  delay  on  IBM, 
however,  because  the  Department  of  Justice  and  Judge  Edelstein  are  also  at 
fault.  Perhaps  the  best  way  to  recount  the  tragedies  in  this  case  is  to  proceed 
through  it  from  beginning  to  date,  noting  only  some  of  the  most  flagrant 
abuses  by  all  parties. 

In  1956,  the  Government  settled  a  pending  antitrust  suit  against  IBM  by  an 
inadequate  consent  decree.  That  case,  similarly,  languished  for  an  inordinate 
period  of  time.  Accordingly,  the  relief  was  geared  toward  ameliorating  IBM's 
monopoly  in  an  already  technologically  outmoded  segment  of  the  industry — 
punch  cards — while  leaving  IBM  free  to  monopolize  the  then  emergent  com- 
puter industry.  Consequently,  in  1966,  the  Government  again  began  investi- 
gating IBM;  three  years  later,  in  1969,  suit  was  filed;  three  years  later  in 
1972.  Judge  Edelstein  (Chief  Judge  of  the  Southern  District  of  New  York) 
assigned  himself  to  the  case.  Without  a  judge  even  being  assigned  to  this 
case  for  3  years,  I  am  sure  the  members  of  this  subcommittee  can  imagine 
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how  much  must  have  transpired  during  that  period.  In  1972,  when  Edelstein 
finally  took  over  he  took  one  look  at  the  docket  and  remarked  that  "IBM 
could  very  well  have  .  .  .  [moved]  to  dismiss  for  failure  to  prosecute." 

Why  did  a  case  of  this  magnitude  languish  for  such  a  period  of  time?  Be- 
cause the  Antitrust  Division  policy  makers  took  no  interest  in  moving  the  case 
forward.  Trial  staff  was  minimal  with  neither  direction  nor  guidance  from 
Division  policy  staff.  IBM,  of  course,  had  everything  to  gain  from  the  Depart- 
ment's inaction  and  did  nothing  to  prod  the  case  forward.  As  for  the  judiciary, 
I  have  already  noted  that  no  judge  was  assigned  to  the  case  until  1972. 

Discovery  was  a  truly  incredible  ordeal  once  it  commenced.  The  inexper- 
ienced attorneys  at  Justice  overdiscovered  IBM  to  the  extent  that  in  response 
to  the  Government's  first  document  request  IBM  turned  over  17  million  pages 
of  material,  approximately  18  tons  of  paper  or  enough  to  fill  a  file  cabinet  2 
miles  long.  In  response  to  the  Government's  second  request  IBM  turned  over 
10  million  more  pages.  This  discovery  overkill  stems  from  the  Government 
trial  lawyer's  desire  to  be  safe  and  to  amass  all  the  evidence,  regardless  of 
whether  all  such  evidence  is  necessary  to  win  the  case  and  regardless  of  the 
delay  inherent  in  reviewing  and  dealing  with  such  a  mass  of  documents.  It 
stems  from  a  lack  of  internal  strategy  regarding  what  the  objectives  of  the 
litigation  are,  what  relief  is  necessary,  and  what  trial  strategy  should  be  pur- 
sued to  accomplish  the  purpose  of  filing  the  case  in  the  first  place.  IBM,  in 
what  many  observers  stated  was  a  deliberate  attempt  to  delay  the  case,  asked 
for  discovery  of  the  Federal  Government's  most  security  sensitive  agencies — 
the  FBI,  CIA,  National  Security  Agency,  DOD,  and  Commerce.  The  ensuing 
battle  between  IBM  and  Justice  over  the  Government's  statutory  privilege 
against  disclosure  of  these  documents  completely  clouded  over  the  simple  fact 
that  these  materials  had  virtually  nothing  whatsoever  to  do  with  the  issues 
at  bar.  At  any  rate,  IBM  was  successful  in  stalling  the  litigation  in  this 
manner  for  2  years. 

Discovery  by  the  defendant  has  also  had  the  effect  of  harassing  and  intimi- 
dating third  parties  who  cooperated  with  the  Government  and  agreed  to  testify 
on  behalf  of  the  Government.  Small  firms  in  the  industry  were  forced  to  ex- 
pend a  great  deal  of  precious  resources  in  the  IBM  dragnet.  It  has  been  so 
oppressive  on  some  of  the  smaller  companies  that  today,  years  later,  they  are 
still  feeling  the  effects.  The  defendant's  tactic  was  to  seek  confidential  and 
trade  secret  information  from  these  firms,  thus  forcing  them  either  to  harm 
their  business  through  disclosure  or  to  proceed  to  court  for  a  protective  order. 
The  umbrella  protective  order  which  Justice  and  IBM  drafted  was  of  little 
help  to  these  companies  because  it  provided  IBM's  enormous  legal  staff  and 
their  assistants  unlimited  access  to  all  protected  materials.  Moreover,  the 
Government  lawyers  did  so  little  to  protect  these  companies  that  they  had  to 
hire  their  own  lawyers  and  spend  enormous  sums  of  money  and  management 
time  in  order  to  protect  themselves.  IBM's  overdiscovery  of  small  firms  severely 
disrupted  their  business  operations.  In  one  instance,  for  example,  IBM  sent  a 
discovery  team  to  the  Computer  &  Communications  Industry  Association 
(CCIA).  The  team  consisting  of  13  attorneys  and  paralegals — the  Associa- 
tion had  at  that  time  a  six  person  staff — two  IBM  copiers,  and  a  microfilm 
crew,  copied  virtually  every  piece  of  paper  on  the  premises.  It  disrupted  the 
Association's  operation  for  3  weeks.  IBM  expended  more  in  its  "discovery"  than 
the  Association  spends  in  a  year. 

During  discovery,  documents  were  also  purposely  and  needlessly  destroyed. 
In  early  1972,  after  being  buried  under  27  million  sheets  of  paper.  Justice 
realized  that  it  was  years  behind  achievins  any  meaningful  organization  of 
the  IBM  documents.  Hence.  Justice  made  plans  to  use  a  computerized  data 
base  which  Control  Data  Corporation  had  developed  in  preparation  of  its  pri- 
vate antitrust  suit  against  IBM.  Judge  Edelstein,  fully  aware  of  the  costs  in- 
volved in  the  discovery  of  a  largre  antitrust  case,  had  the  foresight  to  issue  a 
court  order  specifically  forbidding  the  destruction  of  any  evidence.  Notwith- 
standing Judge  Edelstein's  order,  on  January  12.  1973,  pursuant  to  a  settle- 
ment agreement,  the  entire  CDC  data  base  was  destroyed  in  the  presence  of 
counsel  for  IBM  and  CDC.  This  set  the  case  back  substantially  and  is  shock- 
ing not  only  because  of  the  destruction,  but  because  the  Government  found  it 
necessary  to  rely  on  a  private  party  to  sift  through  the  evidence  in  such  an 
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important  case  without  taking  independent  steps  to  assure  the  continued  avail- 
ability of  the  data  base  and  retrieval  system. 

In  another  instance  of  document  destruction,  a  Department  of  Justice  at- 
torney deliberately  destroyed  evidence  in  contempt  of  court,  hoping  to  stimu- 
late a  public  discussion  of  the  evils  of  bureaucracy.  It  didn't  work  and  he  was 
removed  from  the  case. 

I  would  like,  at  this  point,  to  direct  the  subcommittee's  attention  to  the 
chart  I  have  had  prepared  on  the  progress  of  the  U.8.  v.  IBM  litigation.  You 
will  note  that  two  "privileged  document  impasses"  are  indicated  which  graphi- 
cally illustrate  the  utter  waste  of  time  involved  in  this  phase  of  discovery. 

The  several  flaps  over  privileged  documents  have  been  a  cause  of  both  delay 
and  frustration  for  the  Government.  In  1972,  Judge  Edelstein  ordered  IBM  to 
produce  documents  that  it  had  surrendered  in  a  previous  antitrust  case.  IBM's 
attorneys  refused,  claiming  that  their  documents  were  protected  by  the  at- 
torney-client privilege.  Judge  Edelstein  levied  a  fine  of  $150,000  per  day  until 
the  documents  were  turned  over.  After  several  appeals,  the  matter  finally 
reached  the  Supreme  Court  which,  in  May  1974,  ruled  that  the  judge's  order 
must  stand.  So  almost  2  years  after  the  judge's  original  order,  IBM  surrendered 
the  documents — without,  of  course,  paying  any  fine. 

In  1973,  in  the  other  case  involving  privileged  documents  which  is  repre- 
sented on  the  chart,  special  masters  reviewed  26,000  IBM  documents  and  de- 
termined that  most  of  them  were  not  privileged.  In  May  1974,  Judge  Edel- 
stein ordered  some  20.000  of  these  documents  to  be  turned  over  to  Justice. 
IBM  again  appealed  the  judge's  orders  and  the  appeals  court  agin  refused 
IBM's  claims.  Finally,  in  August  1976,  IBM's  lead  counsel  admitted  that  80 
percent  of  the  documents  were  not  privileged  after  all.  The  cost  of  all  this? 
Nearly  3  years  of  court  time,  untold  attorneys  fees,  and  a  waste  of  Justice's 
limited  resources. 

Pretrial  discovery  finally  concluded  6  years  and  4  months  after  it  began. 
IBM  had  discovered  more  that  2,000  corporations  and  Government  agencies, 
compiled  a  witness  list  of  403  names,  filed  over  500  depositions  representing 
over  100.000  pages  of  transcript,  and  submitted  some  60,000  exhibits.  The 
volume  of  paper  in  this  case  is  such  that  I  seriously  doubt  whether  any  court 
can  come  to  grips  with  the  record.  It  is  instructive,  in  this  regard,  to  note  that 
if  you  were  to  begin  reading  the  record  of  the  case  today,  and  read  at  the 
rate  of  one  page  per  minute,  40  hours  a  week,  it  would  take  you  approximately 
125  weeks — 21/o  years — to  read  the  record  compiled  to  date ;  and  only  about 
one  third  of  the  case  has  been  completed.  This  in  itself  is  almost  mind  boggling, 
but  more  significant  is  the  fact  that  since  this  evidence  is  limited  to  the  pre- 
1972  era,  the  relief  portion  of  the  case — sometime  in  the  eighties — will  be 
predicated  upon  an  industry  and  technology  that  has  been  superseded  by  the 
passage  of  time.  It  sounds  like  the  1956  consent  decree  again,  doesn't  it? 

As  I  have  previously  stated,  the  trial  is  about  to  move  into  its  third  year. 
IBM  is  currently  taking  in  $6.5  million  per  day  in  after  tax  earnings  derived 
from  its  monopoly  position  in  the  market  for  each  day  the  trial  drags  on.  Cur- 
rent estimates  are  that  IBM  has  spent  over  $200  million  defending  antitrust 
allegations — the  Department  of  Justice  has  spent  considerably  less  than  5  per- 
cent of  that  amount.  In  passing,  I  would  note  that  Control  Data  expended 
$12  million  in  its  private  case  against  IBM  before  it  was  settled.  IBM  is  mak- 
ing so  much  money  while  this  litigation  is  dragging  on  that  it  is  no  wonder 
that  an  end  is  not  yet  in  sight — in  fact,  the  precise  amount  in  after  tax  profits 
which  IBM  has  reported,  from  the  time  the  suit  was  filed  in  1969  to  the  end 
of  1976  is  $12,038,492,110. 

During  the  first  12  months  of  trial  the  Government  called  only  29  of  its 
over  100  witnesses.  That's  an  average  of  2.4  witnesses  a  month  with  71  still 
left  to  go.  IBM  has  scheduled  403  witnesses  to  be  called  in  its  defense.  If 
IBM  moves  at  the  same  rate  as  the  Government's  with  its  first  29  witnesses, 
the  remaining  474  witnesses  would  take  approximately  197  months,  and  the 
trial  should  conclude  about  1993. 

Much  of  the  blame  for  the  delays  at  trial  can  be  laid  on  the  court  itself.  For 
the  first  14  months  of  trial  Judge  Edelstein  had  instituted  the  very  wasteful, 
indeed  the  incredible  practice  of  having  depositions  read  into  the  record  by 
the  attorneys.  It  is  not  clear  how  a  judsre  could  order  this,  but  it  served  no 
purpose  other  than  to  grind  the  already  prolonged  litigation  to  a  virtual 
standstill. 
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Another  reason  for  the  dilatorious  nature  of  this  litigation  comes  from  the 
court's  schedule.  Sitting  only  4  days  a  week  and  then  for  only  5  hours  each 
day,  Judge  Edelstein  has  unnecessarily  protracted  the  trial.  Court  recesses  have 
been  liberally  permitted,  comprising  several  months  of  each  year,  and  holiday 
vacations  have  been  unusually  long. 

This  problem  is  not  uncommon  in  monopoly  structure  cases.  As  Attorney 
General  Bell  recently  noted : 

Our  procedural  framework  inevitably  seems  to  produce  long  pretrial 
delays  and  extended  trials.  Whether  delay  is  produced  by  the  crowded 
dockets  in  the  appellate  courts  or  not,  in  these  types  of  cases,  we  think 
in  terms  of  years  sometimes  even  decades.  Trying  a  monopoly  case,  the 
Department  has  to  be  concerned  about  fashioning  remedies  for  an  industry 
situation  which  may  no  longer  exist  when  you  finally  get  around  to 
fashioning  the  remedy. 

As  a  former  judge.  I  would  be  the  first  to  agree  that  one  of  the  causes 
of  this  sad  state  of  affairs  is  that  many  judges  do  not  attempt  to  control 
large  cases  before  them.  It  takes  a  vigorous  judge,  one  whose  imagination 
is  not  particularly  innovative,  but  who  at  least  has  some  imagination,  who 
will  take  charge  of  a  case,  program  it,  and  know  when  you  are  going  to 
finish  discovery,  when  you  are  going  to  finish  the  pretrial,  when  you're 
going  to  go  to  trial.  And  just  stays  on  top  of  the  case.  That's  the  difference 
between  getting  the  case  tried  in  a  reasonable  length  of  time  and  not 
getting  it  tried.  .  .  . 

Lawyers  will  take  advantage  of  the  discovery  process  which  is  very 
complex  in  a  monopoly  case.  I  don't  know  where  we're  going  to  end  up  in 
this  country  on  discovery  ....  it  can  be  abused  very  easily.  There  are 
a  number  of  groups  studying  the  abuses  of  the  discovery  system.  But,  there 
again,  a  strong  trial  judge  can  stay  on  top  of  even  the  discovery  situation 
and  prevent  abuse  in  discovery.  I  used  to  think  it  would  be  well  just  to 
ask  the  lawyers  not  to  abuse  the  system,  but  I  think  that's  almost  hope- 
less. Lawyers  want  to  know  everything,  practically  ;  everything  you  can 
find  out.  You  get  paid  fees  for  discovery.  There's  an  advantage  for  the 
defendant  in  never  finishing  the  case.  So  there  is  a  great  abuse  of  dis- 
covery. 

When  I  left  law  practice  to  go  on  the  court,  trial  lawyers  would  refer 
to  their  schedules  saying.  "I  can't  do  that  next  week,   I'll  be  on  trial." 
When  I  came  back  to  the  law  practice,  nobody  was  saying  anything  about 
being  on  trial.  There  was  a  new  language  I  had  not  heard  before,  "I  won't 
be  able  to  do  that  next  week,  I'll  be  on  discovery. 
Standing  alone,  none  of  the  foregoing  instances  of  wasted  time  and  inex- 
cusable delay  may  appear  to  contribute  much   to  the  overall  length  of   the 
litigation.  When  taken  together,  however,  this  tragicomic  charade  that  we  are 
witnessing  in  the  IBM  case  serves  as  a  sad  commentary  on  our  country's  abil- 
ity to  enforce  its  laws.  When  the  Department  of  Justice  pays  its  top  attorneys 
less  than  1/5  what  IBM  pays  its  top  attorneys,  and  when  the  Justice  attorneys 
must  survive  on  an  inadequate  per  diem  in  New  Tork  City,  while  the  IBM 
attorneys   can   afford  to   open  two  new   offices  just   to  defend   this  litigation, 
something  is  seriously  wrong  with  our  antitrust  system. 

A  SHOPPING  LIST  OF  PROBLEMS 

Now  that  you  have  heard  me  describe  my  perceptions  of  the  obvious  prob- 
lems in  antitrust  enforcement  as  both  a  businessman  and  a  consumer,  and  the 
problems  in  the  IBM  case  as  examples,  I  would  like  to  address  my  remarks  to 
several  factors  which  often  go  unnoticed  by  the  uninitiated  businessman  and 
consumers  but  which  are  very  clearly  at  the  root  of  our  antitrust  enforcement 
problems. 

Let  me  begin  by  saying,  frankly,  that  executives  in  our  industry  question 
whether  the  Department  of  Justice  has  the  willingness  or  the  ability  to  cope 
with  the  "big  section  2  case."  Moreover,  we  believe  that  existing  antitrust 
law  itself  needs  substantive  modification  before  Government  monopolization 
and  attempt  to  monopolize  cases  can  be  commenced  and  concluded  within  a 
trial  lawyer's  lifetime.  There  is  apparently  neither  respect  for.  nor  equal 
justice  under,  the  antitrust  laws.  Each  year  the  Government  files  and  accents 
meaningless  nolo  pleas  in  scores  of  price  fixing  cases,  usually  against  small, 


221 

local  companies.  Antitrust  performance  thus  looks  impressive.  In  reality,  how- 
ever, the  important  case,  the  monopoly  case,  the  case  with  the  significant  im- 
pact on  industry  structure  and  the  economy,  is  either  not  filed  at  all  or  is 
filed  then  neglected  for  a  decade  or  more. 

If  this  present  course  of  action  continues,  industry  after  industry  will  be- 
come monopolized.  If  the  Government  cannot  sustain  a  monopolization  case, 
it  is  ludicrous  to  expect  the  smaller  competitors  of  the  monopolist  to  sustain 
such  an  action.  Witness  the  cost  and  results  of  the  Control  Data,  Teles,  and 
Cal.  Comp.  vs.  IBM  cases.  Consequently,  there  will  soon  be  an  end  to  even 
minimal  private  antitrust  enforcement  by  business.  Moreover,  the  Government 
will  be  unable  to  obtain  assistance  and  expert  testimony  from  businessmen 
because  of  the  retaliation  and  intimidation  against  them  and  the  undue  costs 
of  cooperating.  It  is  my  firm  belief  in  the  wake  of  the  abusive  practices  in  the 
current  IBM  litigation,  in  the  absence  of  sweeping,  definitive  changes  of  pro- 
cedure the  Department  of  Justice  will  never  again  find  businessmen  willing 
to  testify  or  assist  in  the  prosecution  of  a  major  antitrust  case. 

I  would  now  like  to  set  forth  some  of  the  problems  which  I  believe  can  be 
rectified  through  legislative  initiative  and  to  offer  some  suggested  solutions. 
I  hope  that  these  may  prove  helpful  to  the  subcommittee's  efforts  to  upgrade 
our  nation's  antitrust  enforcement  machinery. 

1.  Drpcirtment  of  Justice  internal  bureaucracy 

The  bureaucratic  impediments  to  speedy  enforcement  of  the  antitrust  laws, 
according  to  antitrust  lawyers  and  observers  I  have  talked  to,  include,  among 
other  things,  excessive  layers  of  internal  review,  failure  on  the  part  of  Anti- 
trust Division  policy  personnel  to  delegate  sufficient  authority,  lack  of  account- 
ability for  successes  and  failures,  inadequate  authority  conferred  upon  section 
chiefs,  front-office  and  operations'  bottlenecks,  and  the  undue  delay  between 
action  recommendations  and  decisions.  This  bureaucratic  morass  is  adversely 
impacting  staff  morale  and  contributing  to  excessive  staff  turnover. 

2.  Inadequate  resources 

Certain  to  slow  down  any  antitrust  enforcement  attempt  is  the  lack  of 
adequate  resources.  The  Antitrust  Division  has  an  inadequate  number  of 
trial  attorneys,  makes  inadequate  use  of  its  paralegals,  fails  to  employ  modern 
computer  retrieval  capabilities,  and  is  generally  constricted  by  an  inadequate 
budget.  And  these  are  just  some  of  the  hurdles  which  Justice  must  overcome 
if  it  is  to  successfully  prosecute  the  big  antitrust  cases. 

3.  Inexperienced  Government  lawyers 

Talking  to  observers  of  Division  antitrust  litigation,  I  have  been  told  that 
the  Government  attorneys  are  bright,  but  that  they  lack  sophistication  and 
experience.  A  good  trial  lawyer,  to  receive  a  pay  raise  at  Justice  must  become 
an  administrator.  Hence,  the  very  best  people  move  away  from  the  positions 
in  Justice  where  they  are  most  needed.  Inexperienced  Government  lawyers 
lack  an  internal  trial  strategy,  display  an  apparent  misunderstanding  of  trial 
objectives  and  the  necessary  proof  to  attain  the  desired  result,  and  often 
overdiscovery  and  overt ry  their  cases  in  the  interest  of  safety — regardless  of 
costs  measured  both  in  monetary  and  time  terms.  In  the  large  antitrust  cases 
the  Department  attorneys  are  often  seen  playing  catchup  to  the  strategies  set 
by  defense  counsel.  In  addition  to  all  this,  there  appears  to  be  a  lack  of 
interest,  supervision,  and  personal  backing  by  the  Attorney  General.  Judges 
witness  an  inexperienced  trial  lawyer,  without  policy  responsibilities,  and 
seriously  question  whether  to  break  up  a  viable  and  important  bedrock  of  the 
economy  on  his  say-so. 

4.  Incentive  to  delay 

What  many  of  us  consider  to  be  the  most  inexcusable  of  the  problems 
surrounding  antitrust  enforcement  in  large  cases  are  the  built-in  incentives  to 
delay.  Defendants  benefit  from  protracted  litigation  by  preserving  the  status 
ouo  and  by  preventing  relief:  there  is  no  countervailing  marketplace  disincen- 
tive to  delay.  IBM  makes  another  $6.5  million  each  day  the  case  drags  on. 
Hundreds  of  millions  of  dollars  at  stake  make  it  feasible  for  defendants  to 
pay  million-dollar-plus  legal  fees  thereby  attracting  literally  an  army  of  top- 
flight, experienced,  sophisticated  antitrust  lawyers.  As  a  consequence  of  all 
this,   Government  lawyers  succumb  to  the  strategies   and  delaying  tactics  of 
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defense  attorneys.  They  are  powerless  to  react,  and  judges  fear  to  control 
their  courtroom  in  this  type  of  a  case.  In  a  fast-moving  high-technology- 
oriented  industry  such  as  computers  and  communications,  this  unnecessary 
delay  results  in  the  compilation  of  a  record  of  an  industry  which  literally  no 
longer  exists  when  the  case  is  finally  decided. 

5.  Judicial  inaMlity  to  cope 

Large  antitrust  cases  are  by  definition  very  complex.  As  a  result,  oftentimes, 
judges  do  not  fully  understand  the  issues  involved  and  are  afraid  of  the 
economic  implications  of  a  ruling  adverse  to  the  defendant.  Judges  are  con- 
sequently often  content  to  let  cases  drag  on  for  years  to  avoid  making  tough 
stock-market-affecting  decisions.  Because  of  the  enormity  of  the  large  antitrust 
ease,  judges  find  that  they  have  insufficient  assistance  or  ability  to  grapple 
with  the  resultant  massive  record  consisting  of  complex  technical,  engineering, 
economic  and  financial  data.  Courts  make  inadequate  use  of  special  masters 
and  other  technical  assistants  even  when  they  are  provided  which  is  not  often. 
Furthermore,  it  is  often  realized  that  the  necessary  market  data,  market 
share,  and  market  definition  information  in  a  particular  industry  is  simply 
unavailable. 

6.  Basic  antitrust  statutes 

A  fundamental  problem  which  I  have  touched  on  earlier  deals  with  the 
substantive  nature  of  our  antitrust  laws.  Proof  of  monopolization  under 
section  2  of  the  Sherman  Act  requires  a  showing  of  an  element  of  deliberate- 
ness,  and  thus,  it  is  necessary  to  prove  intentional  conduct  before  a  violation 
can  be  established.  An  extensive  discovery  process  is  thereby  necessitated  to 
establish  the  indicia  of  intent  which  is  a  prerequisite  to  a  violation.  This 
requirement,  in  my  judgement,  causes  many  of  the  other  problems. 

7.  Inadequate  penalties 

Despite  the  attempt  of  the  Tunney  bill  to  increase  penalties  for  antitrust 
violators,  there  is  still  no  personal  risk  to  directors  and  officers  of  a  company 
in  violation  of  the  antitrust  laws.  Jail  sentences  are  rarely  imposed,  fines  are 
inadequate,  and  management  expenses  are  reimbursed  by  the  defending  com- 
pany. There  is  no  mechanism  for  corporate  accountability. 

8.  Private  Attorneys  General 

As  you  see,  we  have  little  faith  that  the  government  can  bring  and  win  a 
major  case  in  sufficient  time  to  restore  true  competition  to  a  monopoly  indus- 
try. We  had,  at  one  time,  thought  that  the  private  plaintiff  might  succeed 
where  the  government  has  failed,  but  here  too  we  have  become  disillusioned. 
In  our  industry  anyway,  the  response  to  a  private  action  has  been  the  filing 
of  a  defense  counterclaim  which  hangs  as  a  sword  of  Damocles  over  the  head 
of  the  plaintiff.  It  serves  to  divert  his  limited  resources  and  as  in  the  Telex 
case,  forces  him  to  settle  to  avoid  bankruptcy  rather  than  pursue  his  claim  to 
a  just  conclusion.  Further,  in  a  monopolized  industry  the  smaller  competitors 
lack  the  resources  to  pursue  an  antitrust  remedy  while  the  larger  competitors 
fear  a  change  in  the  oligopoly  structure  of  the  industry. 

Proposed  solutions 

I  would  now  like  to  offer  some  suggested  solutions  to  these  problems. 

1.  Internal 

The  Department  of  Justice  must  come  to  grips  with  the  problems  which  are 
caused  by  its  own  bureaucratic  procedures.  I  recommend  that  an  experienced 
trial  lawyer  be  appointed  to  head  the  Antitrust  Division,  that  salaries  for 
trial  *taff  bp  increased,  and  that  authority  be  delegated  to  responsible  per- 
sonnel. The  Division  must  also  seek  to  attain  accountability  by  focusing  its 
decisionmaking  authority  in  identified  lower  echelon  individuals  and  must 
press  for  increased  resources  in  the  way  of  funds,  attorneys  and  paralegals. 
Further,  the  Department  should  pursue  a  program  of  hiring  outside  trial 
lawyers  for  various  phases  of  complex  litigation. 

2:  Attorney  General 

Because  the  Attorney  General  is  of  Cabinet  rank,  it  is  important  that  the 
holder  of  this  office  openly  demonstrate  his  or  her  support  for  the  structural 
antitrust  cases  brought  by  the  antitrust  Division.  This  can  be  accomplished 
by  the  Attorney  General  appearing  in  protracted  litigation  to  get  them  moving, 
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iby  taking  measures  to  protect  witnesses  and  their  employers  from  a  de- 
fendant's harassment,  and  by  requiring  a  tight  timetable  for  the  Department's 
trial  staff. 

3.  Penalties  and  disincentives  to  delay 

Mandatory  minimum  jail  sentences  for  directors  as  well  as  officers  for  price 
fixing  and  other  dear  violations  of  section  1  of  the  Sherman  Act  would  go  a 
long  way  toward  achieving  antitrust  compliance.  Fines  based  on  a  multiple  of 
the  profit  earned  during  the  period  of  violation,  if  the  court  finds  that  the 
defendant  delayed  the  proceeding,  clearly  would  expedite  monopoly  cases.  The 
tax  laws  should  be  amended  as  to  deny  all  deductions  for  damage  awards  and 
costs  of  defending  a  suit  where  the  defendant  is  found  guilty  in  the  suit. 

4.  Basic  legislative  overhaul 

It  is  clear  from  what  I  have  said  thus  far  that  new  legislation  is  needed 
to  accomplish  structural  relief  in  certain  vital  industries  without  undue  delay. 
This  can  come  in  the  form  of  major  legislation  such  as  Industrial  Reorganiza- 
tion Act  or  it  could  come  in  the  form  of  adapting  the  Public  Utility  Holding 
Company  Act  of  1935  to  applicable  antitrust  structure  cases.  Legislation  to 
remove  intent  as  an  element  of  the  offense,  in  my  judgment,  is  the  single  most 
critical  factor  in  expediting  monopoly  cases.  After  all,  the  effect  upon  the 
public  is  the  same  whether  a  company  intended  to  become  a  monopolist  or 
not.  Other  relief  could  come  in  the  form  of  a  graduated  corporate  income  tax 
or  a  shifting  in  the  burden  of  proof  with  regard  to  monopolization  cases. 

5.  Other 

Some  of  the  other  changes  which  might  help  to  improve  our  nation's  anti- 
trust enforcement  machinery  can  also  be  accomplished  through  legislation ;  to 
wit :  legislation  mandating  expedition  of  large  cases,  legislation  facilitating 
use  of  special  masters,  legislation  permitting  private  enforcement  of  antitrust 
judgments  and  creating  civil  penalties  for  violations  of  such  judgments, 
legislation  enabling  the  Department  of  Justice  to  employ  outside  counsel  and 
providing  Government  funding  for  such  use,  and  legislation  requiring  sever- 
ance of  counterclaims  in  private  Sherman  Act,  section  2  cases.  A  further 
means  of  assistance  would  be  to  allow  plantiffs  access  to  a  defendant's  grand 
jury  documents  and  transcripts  in  nolo  cases  upon  completion  of  the  Govern- 
ment's case. 

Many  of  the  solutions  which  I  have  just  proposed  are  normally  difficult 
ones  for  a  businessman  to  suggest,  though  such  solutions  come  easily  to  a 
consumer.  Because  Inforex  competes  in  two  of  the  most  heavily-concentrated 
and  monopolized  industries,  however,  I  make  them  as  both  businessman  and 
consumer.  The  recommendations  that  I  make  today  may  some  day  determine 
whether  our  country's  small  and  medium  sized  business  will  ultimately  survive 
or  fail.  Faced  with  this  realization  the  choice  for  Inforex  is  simple — we  need 
antitrust  reform. 

CONCLUSION 

I  have  attempted  in  my  statement  before  you  today  to  identify  some  of  the 
more  glaring  problems  which  a  small  businessman  faces  as  he  tries  to  compete 
in  this  world  of  giant  corporations  impervious  to  our  antitrust  laws.  I  hope 
that  I  have  also  succeeded  in  identifying  many  of  the  obstacles  which  block 
the  avenues  of  swift  and  effective  antitrust  relief  and  that  my  suggested  solu- 
tions may  be  helpful  to  this  subcommittee  in  its  search  for  the  answer  to  what 
has  gone  wrong  with  our  nation's  antitrust  enforcement. 

In  conclusion  I  must  stress  to  you  that  the  small  and  medium  sized  com- 
panies in  America  need  help — not  in  the  form  of  protection  from  the  rigors 
of  fair  and  open  competition,  but  in  the  form  of  protection  from  the  anti- 
competitive conduct  and  predatory  practices  of  the  giant  companies  who  want 
it  all.  Not  until  our  hopes  of  a  just  and  expeditious  system  of  antitrust  en- 
forcement are  transformed  into  everyday  realities  will  America's  small  and 
medium-sized  businessmen  be  able  to  put  their  faith  in  the  Government's 
ability  to  enforce  its  antitrust  laws. 

Thank  you  for  this  opportunity  to  testify  before  you  today. 

Senator  Kennedy  [continuing].  We  will  recess  until  9 :30  tomorrow 
morning. 

[Whereupon,  at  250  p.m.,  the  subcommittee  recessed.] 
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WEDNESDAY,  MAY  4,  1977 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly, 

of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  9:40  a.m.,  pursuant  to  recess  in  room 
2228,  Dirksen  Senate  Office  Building.  Hon.  Edward  M.  Kennedy, 
chairman  of  the  subcommittee,  presiding. 

Present:  Senators  Kennedy,  Metzenbaum,  Thurmond,  and  Laxalt. 

Also  present :  Thomas  Susman,  chief  counsel :  Henry  Banta,  Terry 
Lytle,  and  Robert  Banks,  counsels;  Walter  Measday,  chief  economist; 
Emory  Sneeden,  minority  chief  counsel;  Peter  Chumbris,  minority 
consultant;  and  Garrett  Vaughn,  minority  economist. 

Senator  Kennedy.  The  hearing  will  come  to  order. 

OPENING  STATEMENT  OF  SENATOR  EDWARD  M.  KENNEDY 

The  Antitrust  and  Monopoly  Subcommittee  today  continues  its 
oversight  hearings  on  how  well  the  rules  of  our  competitive  market- 
place are  working,  and  how  well  the  enforcement  agencies  are  doing 
their  job  of  detecting  violators  and  bringing  them  to  iustice.  We  are 
asking  the  courts,  the  bar,  government  officials,  scholars,  and  busi- 
nessmen to  tell  us  what  they  think  is  right  with  antitrust  enforce- 
ment, and  to  su jrcest  what  this  subcommittee  and  the  administration 
and  the  judicial  system  can  do  to  remedy  what  is  wrong. 

Much  of  wThat  this  subcommittee  can  hope  to  accomplish  in  the  next 
few  years  was  begun  under  the  thoughtful  and  steady  leadership  of 
Senator  Philip  Hart.  He  gave  us  volumes  of  economic  and  legal  data 
in  this  highly  complicated  area  called  antitrust.  But,  more  than  that, 
he  brought  public  credibility  to  antitrust  by  relating  the  problems  of 
economic  concentration  to  the  problems  of  daily  life;  the  cost  of 
repairing  an  automobile,  the  lack  of  readily  available  medical  serv- 
ices, the  expense  of  drugs,  and  the  cost  of  gasoline.  These  consumer 
pocketbook  issues  were  antitrust  issues  for  Senator  Hart,  but  he  also 
kept  sight  of  the  impact  of  concentration  on  the  failure  of  our  na- 
tional economy  to  respond  to  the  usual  remedies  for  inflationary  and 
recessionary  spirals. 

The  inequities  and  implications  of  a  concentrated,  unwieldy,  and 
noncompetitive  economic  system  are  obvious  and  disconcerting.  De- 
spite the  long  history  of  competent  and  dedicated  Government  officials 
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striving  to  improve  and  enforce  this  Nation's  antitrust  laws,  the  eco- 
nomic and  social  objectives  undertying  these  laws  have  not  been 
attained. 

These  hearings  should  identify  not  only  the  problems  of  the  pres- 
ent, but  also  should  provide  a  benchmark  for  measuring  progress  in 
the  future.  If  progress  in  strengthening  enforcement  of  our  Nation's 
antitrust  laws  is  to  be  made,  then  Congress,  the  Executive,  the  courts, 
and  the  business  community  must  work  together. 

We  welcome  you,  Mr.  Kahn. 

Mr.  Kahn.  Thank  you.  I  apologize  for  not  having  had  time  to 
prepare  a  written  statement. 

STATEMENT    OF   ALFRED    KAHN,    CHAIRMAN,    PUBLIC    SERVICE 
COMMISSION,  NEW  YORK  STATE 

Mr.  Kahn  [continuing].  Mr.  Chairman,  I  think  it  is  entirely  under- 
standable that,  in  your  general  inquiry  into  the  effectiveness  of  our 
Government  policies  in  maintaining  competition  in  our  economy,  you 
begin  with  a  scrutiny  of  the  antitrust  laws  and  their  enforcement  by 
the  antitrust  agencies. 

As  someone  whose  professional  interest  for  many  years  was  in 
the  antitrust  area — in  fact,  I  worked  for  the  Antitrust  Division  in  the 
Department  of  Justice  at  one  time—that  certainly  makes  sense.  This 
committee  has,  over  the  years,  under  Senators  Kefauver  and  Hart, 
compiled  a  distinguished  history  of  examining  antitrust  policy  and 
opening  up  new  antitrust  horizons. 

It  may  be  useful  to  you  if  I  make  an  effort  to  place  the  role  of 
the  antitrust  laws  in  a  broader  perspective.  To  help,  I  would  like  to 
begin  with  my  conclusion. 

If  we  had  to  place  our  primary  reliance  for  effective  competition 
in  the  U.S.  economy  on  the  antitrust  laws  and  the  antitrust  agencies, 
we  would  be  lost.  In  fact,  in  my  own  job  in  New  York,  I  have  often 
observed  that,  if  we  concentrate  only  on  rate  cases,  we  are  lost.  In  a 
certain  sense,  by  the  time  a  public  utility  company  comes  to  us  and 
files  for  a  rate  increase — I  would  say  the  same  thing  about  when 
an  antitrust  suit  is  brought — then,  in  a  real  sense,  we  have  already 
lost  the  game. 

If  we  are  to  be  effective  in  the  kind  of  regulation  we  are  trying 
to  do  in  New  York,  we  recognize  that  we  have  to  be  constantly  look- 
ing for  imaginative  ways  of  getting  a  handle  on  the  processes  that 
drive  the  companies  and  drive  us,  that  bring  us  the  rate  cases  and, 
in  effect,  predetermine  their  outcome.  In  other  words,  we  have  to  get 
a  handle  on  the  process  that  determine  the  costs  that  we  are  then 
obliged  to  recognize  in  rates. 

I  think  there  is  a  very  close  analogy  to  the  antitrust  situation. 
Again,  I  hope  that  you  will  forgive  me  if  I  begin  with  my  own 
professional  experience. 

M}^  first  professional  work,  my  first  book,  was  on  the  subject  of 
Great  Britain  in  the  world  economy.  It  was  a  study  of  the  British; 
balance  of  payments  in  the  1919  to  1939  period.  I  finished  that 
book  in  1912.  What  I  saw  in  the  1919  to  1939  experience  other  people 
saw  and  could  have  seen  back  in  the  1890's. 

You  could  readily  have  predicted  at  that  time,  as  I  did  in  1942,  the 
present  sorry  state  of  the  British  economy.  This  was  a  country  that 
led  the  world  in  introducing  the  industrial  revolution.  It  was  the 
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richest  country  in  the  world.  Beginning  in  the  late  1870's  and  1880's, 
it  began  inexorably  losing  ground  to  more  dynamic  economies  like 
Germany  and  the  United  States  and,  later,  Japan;  now  Sweden, 
Switzerland,  and  you  can  name  any  major  country  in  the  world. 

I  think  we  should  shun  oversimplified  explanations  of  complicated 
historical  process.  The  point  is  that  the  wellsprings  of  a  progressive, 
dynamic  economy  are  somewhere  deep  in  a  country's  culture.  It  is  in 
the  attitudes,  the  motivations,  the  quality  of  its  people.  With  them, 
antitrust  laws  are  almost  unnecessary.  Without  those  qualities,  anti- 
trust laws  are  futile. 

It  follows,  I  think,  that,  if  we  want  effective  competition  in  our 
economy,  the  most  important  thing  the  Government  can  do  is  to 
foster,  to  encourage,  to  release  the  will  to  compete  that  is  already  there 
and  to  do  as  little  as  it  can  by  way  of  suppressing  it. 

The  antitrust  laws  cannot  create  that  will  to  compete  if  it  is  not 
there.  Their  main  job  is  simply  to  keep  the  channels  open. 

Let  me  turn  to  my  more  recent  professional  experience,  which  is 
in  the  field  of  direct  regulation  of  public  utilities.  That  has  been  a 
very  complicated  and  varied  experience.  I  do  not  draw  any  simple 
lessons  from  it.  On  the  contrary,  we  single  these  regulated  industries 
out  for  detailed,  special  treatment  precisely  because  uncontrolled 
competition,  we  think,  is  not  feasible. 

There  have  almost  always  been,  or  seem  to  be,  good  reasons  for 
imposing  the  heavy  hand  of  regulation  in  these  industries.  Still,  one 
important  lesson  I  think  that  comes  from  that  experience  is  the  other 
side  of  the  coin  of  the  British  experience  or  what  I  think  I  learned 
from  the  British  experience.  If  we  want  to  preserve  competition  we 
must  be  perpetually  on  guard  against  the  use  of  the  heavy  hand  of 
regulation  to  suppress  it. 

Regulation,  in  my  judgment,  unquestionably  has  an  inherent  ten- 
dency to  suppress  competition. 

A  little  over  a  year  ago,  I  wrote  you  on  this  subject  in  connection 
with  S.  2028,  which  you  and  Senator  Hart  had  introduced.  I  pointed 
out  at  that  time  that,  in  my  judgment,  it  had  become  obvious,  as 
a  result  of  my  experience,  how  seriously  imperfect  an  institution  regu- 
lated monopol}7  is.  The  sources  of  initiative  are  in  the  hands  of  man- 
agement, a  management  which  is  typically  insulated  from  the  disci- 
pline of  competition. 

The  authority  of  the  regulator  is  essentially  negative :  It  can  check 
the  excessive  exercise  of  private  monopoly  power.  It  can  limit  prices 
and  profit.  It  can  occasionally  disapprove  a  wasteful  expenditure.  It 
can  cajole.  Within  very  narrow  limits,  it  can  offer  rewards  and 
threaten  penalties.  But  the  limits  are  very  narrow. 

The  role  of  the  regulator,  therefore,  remains  essentially  passive 
and  reactive.  By  the  way,  I  think  the  same  thing  is  true  about  the 
antitrust  agencies.  Almost  inevitably,  their  role  is  primarily  passive 
and  reactive. 

A  regulatory  commission  cannot  take  initiatives  in  the  market 
itself.  It  has  no  capital  of  its  own  to  risk.  It  cannot  force  a  com- 
pany to  be  progressive,  to  innovate,  to  be  efficient.  It  cannot  do 
what  good  management  can  do.  There  is  very  little  it  can  do  about 
what  poor  managements  do. 
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In  short,  regulation  cannot  supply  the  dynamic  stimulus  that  in 
other  industries  is  supplied  by  competition. 

This  is  not  to  say  that  there  are  not  things  that  enterprising  regu- 
lators may  try  to  do.  The  exciting  parts  of  my  job  have  not  been  the 
dreary  process  of  taking  cost  increases  and  converting  them  into  rate 
increases,  but  trying  to  find  unfamiliar  ways  to  stimulate  the  enter- 
prise of  the  companies  we  are  regulating  and  bring  their  costs  under 
control. 

As  you  have  discovered  in  your  own  recent  investigation,  regula- 
tion has  inherent  and,  in  my  judgment,  inescapable  tendencies  to 
protectionism  and  cartelization.  I  wish  I  had  the  time  to  describe  and 
explain,  but  I  really  want  to  be  quite  brief  in  this  introduction. 

So,  there  is  a  basic  tension  between  reliance  on  a  regulated  chosen 
instrument,  on  the  one  hand,  and  relying  on  the  competitive  market 
on  the  other,  and  therefore  between  the  regulatory  and  the  antitrust 
mentality. 

I  can  assure  you  that,  as  a  regulator,  I  often  feel  directly  responsi- 
ble for  the  financial  health  of  the  companies  that  are  under  my 
supervision  and  specifically  for  their  ability  to  raise  the  capital  they 
require  to  provide  continued  quality  service.  In  this  sense,  basically, 
regulation  and  competition  are  alternative  methods  of  social  control. 
The  choice  must  be  made  between  them. 

The  fact  remains,  however,  that  the  decision  to  regulate  rarely  is 
or  need  be  a  question  of  all  or  nothing.  In  many  instances — -and  I 
hope  I  will  have  a  chance  to  elaborate — competition  is  not  only  feasi- 
ble but  is  a  vitally  desirable  complement  to  regulation  precisely  be- 
cause it  does  supply  a  goal,  a  stimulus,  a  discipline  that  regulated 
monopolv  is  itself  incapable  of  providing. 

I  reached  the  lesson  from  my  experience  that,  wherever  it  is  feasi- 
ble— except  at  unbearable  cost — competition  should  not  be  sacrificed, 
even  in  a  regulatory  situation,  because  it  is  inherently  so  much  more 
effective  as  an  instrument  of  social  control. 

I  have  just  a  couple  more  concluding  observations. 

When  I  came  to  the  Public  Service  Commission,  I  had  the  general 
view  that  the  preservation  of  environmental  values  was  not  properly 
the  function  of  a  public  utility  commission.  After  all,  I  said  to  my- 
self— indeed.  I  wrote — the  set  of  industries  that  we  choose  to  call 
public  utilities  and  subject,  therefore,  to  most  pervasive  control  is  not 
the  same  set  of  industries  or  economic  activities  as  may  have  harmful 
effects  on  the  environment. 

So,  I  thought,  it  is  foolish  to  mix  utility  regulation  with  environ- 
mental protection.  We  should  leave  environmental  protection,  I 
thought,  to  another  agency  that  has  that  as  its  mission  and  that  has 
within  its  purview  all  the  activities  in  the  economy  that  have  possibly 
undesirable  impacts  on  the  environment. 

Notice  the  analogy  to  antitrust.  You  might  say  the  preservation  of 
competition  should  be  left  to  the  antitrust  agencies.  I  believe  now 
that  view  is  wrong. 

It  is  not  that  there  should  not  be  antitrust  agencies  or  that  there 
should  not  be  an  Environmental  Protection  Agency.  But  I  believe  the 
philosophy  of  our  national  environmental  protection  policy  is  that 
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the  responsibility  for  protection  of  environmental  values  should 
be  introduced  into  tho  decisionmaking  of  every  agency  of  govern- 
ment whose  activities  may  possibly  have  an  impact  on  the  environ- 
ment. It  makes  no  more  sense  for  the  New  York  Public  Service  Com- 
mission to  ignore  environmental  costs  when  it  licenses  transmission 
facilities  or  certificates  new  generating  plants  than  to  ignore  com- 
parative fuel  costs  or  capital  or  labor  costs. 

I  believe  the  same  is  true  of  the  values  of  competition.  Any  agency 
whose  activities  may  have  an  impact  on  competition  should  be  subject 
to  the  same  responsibility  for  taking  into  account  that  adverse  pos- 
sible impact,  as  it  should  be  responsible  for  taking  into  account  ad- 
verse environmental  impact. 

That  does  not  mean  that  competition  should  always  win  out  any 
more  than  environmental  values  should  always  be  superior  to  all 
others.  We  have  to  permit  new  transmission  lines  to  be  built.  We  do 
need  new  generating  stations. 

So.  in  the  regulatory  field,  there  are  natural  monopolies.  There  are 
areas  in  which  unconstrained  competition  could  do  harm. 

But.  just  as  war  is  too  important  to  be  left  to  generals  and  the 
admirals,  and  just  as  environmental  values  are  too  important  to  be 
left  exclusively  to  the  Environmental  Protection  Agency,  so,  compe- 
tition is  too  important  to  be  left  to  the  antitrust  agencies. 

For  that  reason.  I  believe  that  a  general  responsibility  for  consider- 
ation of  competitive  values  should  be  imposed  on  every  regulatory 
commission,  especially  because  regulation  has  such  inherent  tenden- 
cies to  do  the  very  opposite. 

T  say  that  as  an  enthusiastic  and  avid  regulator  myself. 

Thank  you. 

Senator  Kexxedt.  That  is  an  excellent  statement  and  a  very  com- 
pel! i?ig  one. 

With  particular  regard  to  our  Competition  Improvements  Act  and 
an  airlme  bill,  you  have  provided  the  basic  and  fundamental  ra- 
tionale for  moving  in  these  areas. 

One  of  the  things  we  have  seen  a  good  deal  more  of  in  the  Justice 
Department  in  recent  times  is  their  role  of  encouraging  competition 
before  in  terms  of  the  regulators  agencies.  This  has  been  a  relatively 
upav  effort  on  their  part.  I  think  it  has  been  extremely  constructive. 

Could  you  tell  us  about  the  importance  of  the  regulatory  agencies 
as  you  see  them  now  ?  I  mean  outside  of  what  could  be  done  with  2028. 
How  do  you  see  the  roles  of  the  Justice  Department  and  the  Federal 
Trade  Commission  in  terms  of  the  regulatory  agencies,  both  as  a 
practitioner  and  as  a  theoretician? 

Do  you  urge  that  this  regulatory  activity  continue  to  be  a  priority 
in  the  future? 

Mr.  Kahx".  I  think  that  these  have  been  among  the  most  produc- 
tive things  that  the  antitrust  agencies  have  done  in  the  last  10  years. 
This  is  especially  because  regulatory  restrictions  on  competition 
are,  in  a  sense,  more  powerful,  less  surmountable,  than  private  restric- 
tions on  competition. 

Some  of  the  interventions  by  the  Department  of  Justice — although 
I  am  obviously  not  familiar  with  them  all.  Let  me  give  you  a  few 
examples. 
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One  example  is  their  intervention  before  the  Securities  and  Ex- 
change Commission  on  what  led  to  the  SEC's  requiring  the  New  York 
Stock  Exchange  to  abandon  the  fixing  of  brokerage  commission 
rates.  The  intervention  of  the  Department  of  Justice  in  at  least  one 
very  important  case  before  the  ICC  is  another  example.  The  ICC 
made  a  decision  which,  in  my  judgment,  was  profoundly  anticom- 
petitive and  made  for  terrible  inefficiency  in  the  way  in  which  we 
conduct  our  transportation  system.  It  refused  to  let  the  railroads  re- 
duce their  rates  to  levels  which  were  clearly  still  compensatory,  in 
order  to  preserve  the  business  for  the  trucks  and  barges. 

The  Department  of  Justice  wrote  a  magnificent  brief  in  that  case. 

I  am  famiilar  with  some  of  their  interventions  before  the  Federal 
Communications  Commission.  There  is  the  case  of  opening  up  the 
terminal  equipment  market  for  competitive  entry.  That  is  a  case  that 
we  are  active  in  New  York  State.  It  is  very  close  to  my  heart, 

In  some  of  the  proceedings  in  which  the  FCC  was  putting  limita- 
tions on  the  potential  competition  of  cable  TV  companies,  the  FCC 
for  years  grudgingly  gave  way  as  slowly  as  possible  in  permitting 
this  "really  vital,  competitive  innovation.  Again,  the  Department  of 
Justice  intervened  there.  I  think  it  was  a  powerful  influence,  from 
the  public's  point  of  view,  in  pressing  the  cause  of  competition. 

Those  are  ones  that  come  to  my  mind ;  I  am  sure  there  have  been 
others.  I  think  it  is  very  important,  and  I  want  them  to  continue  it. 

Senator  Kennedy.  Do  you  see,  in  your  view  of  the  regulatory  agen- 
cies, that  a  greater  emphasis  has  been  placed  on  competition  in  those 
agencies  concerned  with  economic  regulation  versus  regulatory  agen- 
cies that  are  dealing  with  environmental  health,  safety,  and  those 
kinds  of  f actors  ?  Should  we  be  thinking  about  the  need  for  greater 
and  stronger  intervention  in  those  areas,  perhaps  ensuring  that  you 
are  going  to  get  competitive  factors  assessed  as  well  as  factors  such 
as  health? 

Obviously,  health  and  safety  considerations  may  very  well  be  over- 
riding. 

Mr.  Kahn.  I  would  think,  Senator,  that  the  place  to  begin  is  with 
economic  regulation.  I  do  not  think  there  is  any  doubt  about  that. 

As  you  recognize,  the  activities  of  the  Food  and  Drug  Adminis- 
tration or  of  OSHA  are  activities  that  unquestionably  do  have  com- 
petitive effects.  Some  of  those  are  highly  controversial. 

As  you  also  point  out,  you  get,  there,  into  a  whole  range  of  other 
kinds  of  social  considerations.  Maybe  I  am  asking  you  to  stay  out  of 
those  because  I  do  not  feel  as  confident  there. 

There  is  a  separate  phenomenon.  That  is  the  phenomenon  of 
economic  regulation,  in  which  the  purpose  of  certification  and  licens- 
ing is  not  merely  to  see  that  certain  physical  standards  of  safety 
or  whatever  are  met,  but  to  substitute  the  judgment  of  a  government 
body  for  the  judgment  of  the  market  about  who  shall  be  permitted 
to  come  in  and  how  many  shall  be  permitted  to  come  in  and  what  the 
need  is  or  whether  there  is  a  need.  It  is  there  that  one  has  this  crucial 
tendency  to  suppress  competition  which  I  do  not  see  in  the  activities 
of  the  FDA,  even  though,  as  I  say,  indirectly  they  have  that 
consequence. 

So,  I  think  that  is  the  place  to  begin. 
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Senator  Kennedy.  We  have  previously  talked  about  airline  dereg- 
ulation. What  are  the  other  regulated  industries  that  could  benefit 
from  the  introduction  of  competitive  forces? 

Mr.  Kaiin.  The  obvious  next  place  is  trucking;  there  is  no  doubt 
in  my  mind. 

May  I  begin  with  a  reservation?  I  have  spent  an  awful  lot  of 
time  now  on  communications,  electricity,  and  gas.  Years  ago,  I  spent 
a  lot  of  time  on  the  oil  industry.  I  do  not  pretend  to  be  an  expert 
on  each  of  these  industries,  so  I  do  speak  with  a  certain  amount  of 
diffidence. 

If  trucking  is  not  potentially  an  effectively  competitive  industry, 
then  I  do  not  know  any  industry  in  the  country  that  is.  I  do  not 
know  of  any  industry  that  more  nearly  meets  the  prerequisites  of 
effectively  functioning  unregulated  competition. 

The  capital  requirements  for  entry  are  small.  The  ease  of  exit  is 
very  great.  In  other  words,  there  is  no  reason  why  anybody  need  stay 
for  years  and  years  in  a  depressed  market.  What  other  industry  do 
you  have  in  which  your  capital  equipment  can  itself  get  up  on  wheels 
and  move?  The  economies  of  scale  are  so  limited  that  I  do  not  know 
anybody  who  believes  that  the  most  efficient  performance  of  that 
market  requires  that  you  have  one  firm  or  only  a  couple  of  firms. 

The  dangers  of  destructive  competition  are  less  there,  I  suspect, 
than  in  corner  drugstores.  I  just  cannot  think  of  an  industry  that  is 
more  potentially  competitive.  Therefore,  for  the  same  reason,  I  can- 
not think  of  an  industry  in  which  regulation  is  more  messy,  compli- 
cated, totalitarian,  collectivistic.  There  is  no  way  of  regulating  these 
hundreds  of  thousands  of  potential  individual  entrepreneurs  except 
by  having  books  of  regulations  that  will  fill  rooms ;  it  is  as  bad  as  an 
environmental  impact  statement. 

I  hope  you  will  understand  if  I  stay  away  from  airlines. 

Senator  Kennedy.  I  listened  to  you  talk  earlier  about  the  his- 
torical analogy  of  Great  Britain  and  about  the  importance  of  com- 
petitive qualities  in  terms  of  a  nation's  ethic.  I  gathered  from  what 
you  said  that,  unless  you  have  those  inherent  kinds  of  qualities,  even 
with  antitrust  legislation,  j'ou  are  not  really  going  to  have  a  dynamic 
economy. 

What  does  that  say  about  the  role  of  the  application  of  antitrust 
legislation  in  terms  of  structural  and  traditional  antitrust  issues? 
How  do  you  do  that?  You  have  not  really  mentioned  much  about 
it.  I  am  interested  in  what  your  views  are  on  those  issues. 

Mr.  Kahn.  I  certainly  believe  that,  even  if  the  role  of  antitrust 
were  purely  preventive  and  punitive  and  kind  of  after-the-fact  re- 
medial, that  would  still  be  a  very  important  function  of  trying  to 
keep  the  channels  open. 

Second,  however.  I  think  that,  just  as  the  things  I  am  proudest 
of  having  done  in  New  York  have  been  the  things  that  have  moved 
away  from  the  traditional  mold  of  merely  passively  receiving  rate 
cases  and  examining  historic  test  years  and  deciding  on  a  rate  of 
return,  and  have  instead,  attempted  actively  to  take  the  initiative  and 
to  affect  the  basic  process,  so,  in  the  same  way,  it  seems  to  me,  some- 
body like  Mike  Pertschuk,  somebody  I  do  not  even  know,  but  I  sus- 
pect the  FTC  is  not  going  to  be  content  with  merely  prosecuting 
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price-fixing  conspiracies.  It  is  going  to  want  to  look  at  the  possibility 
of  structural  changes  in  industry. 

Again,  I  would  be  very  loath  to  lay  out  a  blueprint  there.  But. 
where  a  certain  kind  of  performance  which  we  feel  is  inadequate, 
seems  to  flow  from  an  excessively  concentrated  industry,  an  excessive 
concentration  on  misleading  children  into  buying  things  which  are 
not  good  for  their  health,  and  an  inadequate  availability  of  alterna- 
tives, then  I  think  we  ought  to  try  to  dream  up  other  ways. 

Whether  it  is  structural  reform  of  the  industry  or,  let's  say,  the 
kind  of  thing  TVA  did  in  the  1930's — you  know,  we  have  sort  of  for- 
gotten the  TVA  model.  I  should  say  that  Senator  Norris  was  kind 
of  my  childhood  idol.  TVA  represented  a  dramatic  initiative  of  the 
Government,  not  to  supplant,  but  to  stimulate,  to  prod. 

One  of  my  discontents  in  New  York  is  that — we  have  a  power 
authority  in  New  York  State — the  power  authority  in  New  York 
is  just  as  much  a  medieval  freedom  and  just  as  respectable  as  the 
companies  that  it  is  supposed  to  be  prodding. 

So,  there  are  a  variety  of  ways  in  which  you  may  try  dynamically 
to  stimulate.  None  of  those  attempts  are  incompatible  with  my  basic 
point.  If  you  have  a  heart  that  is  not  beating,  there  is  nothing  you 
are  going  to  be  able  to  do  with  it. 

Senator  Kennedy.  Do  you  see  with  highly-concentrated  industries 
the  same  kind  of  concerns  that  you  have  with  regulated  industries,  in 
that  they  result  in  just  about  the  same  market  performance?  Do 
you  see  some  parallel  there  ?  Do  you  see  the  importance  of  competi- 
tion? Are  not  these  same  lessons  applicable  in  terms  of  these  other 
major  economic  kinds  of  concentration? 

Mr.  Kapix.  Of  course  they  are. 

The  existence  of  the  licensing  authority  of  government  is.  how- 
ever, an  additional  barrier  about  which  we  should  be  particularly 
sensitive.  But.  certainly,  where  entry  is  effectively  foreclosed,  you 
find  many  of  the  same  phenomena. 

In  something  that  I  wrote  many  years  ago,  I  talked  about  product 
or  service  inflation  in  the  regulated  industries.  I  showed  how  analo- 
gies that  was  to,  let's  say,  the  excessive  drilling  of  oil  wells  in  the 
oil  industry  and  to  excessive  advertising  expenditures  in  highly-con- 
centrated industries. 

The  evil  in  both  cases — where  it  exists — is  that  we  do  not  have 
either  adequate  information  on  the  part  of  the  consumers  or  the 
availability  to  them  of  alternative  price/quality  combinations:  bare- 
bones,  low-price,  as  well  as  high-quality,  high-quality  service. 

So.  the  analogies  are  the  same.  It  becomes  more  difficult  where  you 
are  dealing  with  oligopolies  that  may  have  emerged,  in  some  sense, 
naturally.  The  evaluation  process  becomes  more  complicated  than 
where  you  look  and  you  see  an  ICC  which  is  confronted  with  thou- 
sands of  requests  by  truckers  to  come  into  the  business.  And  almost 
all  of  those  requests  are  supported  by  shippers  who  say  that  they 
want  the  service.  The  ICC  asks  if  that  service  is  being  performed  by 
somebody  else.  Even  if  it  is  not,  they  ask  if  it  could  be  performed 
by  somebody  else.  Or,  if  the  new  trucker  comes  into  the  market, 
miffht  he  divert  some  traffic  from  somebody  else? 
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In  the  end.  the  ICC  says :  I'm  sorry.  Even  though  the  shippers  say 
they  would  like  to  see  it,  we  don't  want  it." 

There  is  something  absolute  about  that  that  seems  to  be  worse. 

Senator  Kennedy.  Let  me  ask  you  about  the  President's  energy 
message.  Does  not  that  more  or  less  appear  to  put  the  oil  industry  into 
a  regulated  position  in  terms  of  price,  tax,  and  other  factors?  Are  not 
we  creating  a  new  regulated  industry  with  the  approaches  that  have 
been  developed  on  pricing? 

Mr.  Kaitn.  I  do  not  feel  that  it  is  comparable,  Senator,  though 
there  may  be  some  aspect  that  you  are  thinking  of  that  has  not 
occurred  to  me. 

Taxes — at  least  in  terms  of  individual  firms  and  the  ability  of 
individual  firms  to  compete  with  one  another — are  in  a  sense  neutral. 
It  is  not  the  same,  it  seems  to  me,  as  individual  licenses  to  entry. 

I  do  not  see,  for  example,  that  the  imposition  of  taxes  on  crude 
oil— whether  or  not  they  are  a  good  thing  is  beside  the  point  at  the 
moment— is  going  to  create  licenses  to  produce  which  someone  else 
is  going  to  have  to  pay  some  inflated  prices  for  if  he  wants  to  get 
into  the  business. 

In  New  York,  for  example,  we  ration  natural  gas.  It  is  very,  very 
scarce.  I  am  terribly  uncomfortable  with  that.  Last  week  we  had  an 
appeal  from  some  crippled  man  who  wanted  to  set  himseTf  up  in  a 
kind  of  jewelry  business.  He  had  a  little  loft  somewhere.  He  needed 
natural  gas  for  melting  something. 

He  found  that  if  he  wanted  to  get  gas.  he  had  to  go  buy  it  from 
other  people.  He  had  to  pay  them  three  times  the  market  price  be- 
cause they  had  the  licenses. 

If  you  want  to  get  into  the  taxicab  business  in  New  York  City, 
I  understand  you  have  to  pay  $35,000  or  $40,000  for  a  medallion. 

The  taxes  in  the  President's  energy  policy  do  not  seem  to  be  com- 
parable to  that.  They  do  not  impose  restrictions  on  entr^7  into  crude 
oil.  or  into  refining,  or  into  marketing.  There  may  be  other  problems 
with  competition  in  the  oil  industry,  but  the  regulation  seems  to  be 
different. 

Senator  Kennedy.  In  the  energy  proposal,  would  it  be  useful  to 
develop  institutionally  an  Assistant  Secretary  for  competition  within 
the  energy  agency? 

Mr.  Kaiin.  The  suggestion,  which  has  not  occurred  to  me.  flows 
directly  from  what  I  said.  So,  it  is  going  to  be  hard  for  me  to  con- 
tradict it. 

Senator  Kennedy.  We  want  to  thank  you  very  much.  It  is  always 
interesting  and  stimulating  to  hear  you,  Professor,  both  in  the  com- 
mittee room  and  outside.  We  value  your  suggestions.  We  are  hope- 
ful that  we  will  be  able  to  carry  forward  some  of  the  challenges 
you  mentioned  here. 

Mr.  Kahn.  Thank  you,  Senator. 

ANTITRUST   PRIORITIES PLAINTIFF^    VS.    DEFENDANT'S    PERSPECTIVE 

Senator  Kennedy.  Two  of  the  nation's  best  known,  private  prac- 
tice antitrust  lawj'ers  will  continue  today's  hearing.  Representing  the 
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perspective  of  the  plaintiff's  attorney  is  Maxwell  Blecher;  for  the 
defendant's,  Ira  Millstein. 

Mr.  Blecher  is  past  chairman  of  the  Private  Litigation  Committee 
for  the  American  Bar  Association.  He  has  also  been  a  Government 
attorney  in  the  Antitrust  Division  in  the  Justice  Department. 

Also  a  former  Justice  Department  attorney,  Mr.  Millstein  be- 
came chairman  of  the  antitrust  section  of  the  ABA  in  August. 

Mr.  Blecher? 

STATEMENTS  OF  MAXV7ELL  M.  ELECHEE  AND  IEA  MILLSTEIN, 

ATTOENEYS 

Mr.  Blecher.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  express  some  views  on  antitrust  to  this  subcommittee. 

I  think,  Senators,  if  you  approach  the  subject  of  antitrust  from 
the  orthodox,  economic  viewpoint,  if  you  look  at  it  in  terms  of 
whether  or  not  it  is  effective  in  terms  of  stimulating  competition  and 
preventing  concentration  and  preventing  the  development  of  carteli- 
zation  in  industry,  we  would  be  forced  to  conclude — and  I  do  con- 
clude^— that  the  antitrust  laws  have  been  a  monumental  failure. 

What  is  not  regulated  as  part  of  the  American  system  is  effectively 
cartelized  or  monopolized.  The  evidence  is  all  around  us.  Eighty  or 
more  percent  of  the  telephone  equipment  used  in  the  United  States  i9 
produced  by  a  single  company.  More  than  60  percent  of  the  general- 
purpose  system  computers  in  the  United  States  are  produced  by  a 
single  company.  More  than  50  percent  of  the  automobiles  produced 
in  the  United  tSates  are  produced  by  a  single  company. 

There  is  a  myriad  of  other  basic  industries — aluminum  and  steel — 
controlled  by  a  handful  of  companies  who  move  generally  in  concert 
with  one  another.  Mr.  Justice  Douglas,  as  my  statement  pointed  out, 
observed  this  as  far  back  as  1949,  in  his  classic  dissent  in  the  Stand- 
ard stations  decision.  Since  that  period,  over  the  past  25  or  26  vears, 
the  degree  of  concentration  in  the  United  States  has  steadily  in- 
creased to  an  alarming  degree. 

But  there  is  another  perspective  of  antitrust,  one  that  Judge  Hand 
observed  in  his  great  decision  in  the  Alcoa  case.  He  saw  antitrust 
not  solely  as  an  economic  statute,  not  solely  in  terms  of  its  competi- 
tive overtones  in  the  marketplace.  He  saw  it  as  having  political  and 
social  consequences.  He  saw  it  as  creating  an  environment  in  which 
"the  invisible  government  of  large  business  would  not  control." 

Except  for  Judge  Hand,  and  more  recently  Judge  Wyzanki,  who 
have  seen  this  problem  clearly,  my  concern  is  that  the  courts  today 
have  expressed  a  confusion,  an  uncertainty,  and  a  failure  to  recog- 
nize the  symptoms  of  monopoly  power.  They  have  done  this,  I  think, 
Senators,  because  they  are  somewhat  schizophrenic  about  this  whole 
notion. 

On  the  one  hand,  we  have  an  economic  system  and  the  antitrust 
laws  to  ensure  that  companies  vigorously  compete  to  win  market 
share.  On  the  other  hand,  if  they  do  "vigorously  compete"  by  what- 
ever means  and  they  achieve  a  sizable  share  of  the  market,  then 
they  normally  wind  up  in  an  antitrust  lawsuit  where  someone  is  either 
seeking  to  break  them  up  or  seeking  to  recover  sizable  treble  dam- 
ages;  in  short,  to  punish  them  for  their  success. 
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The  courts  have  responded  to  this  duality,  this  schizophrenia,  by 
attempting  to  separate  good  monopolies  from  bad  monopolies.  As  a 
consequence,  there  have  developed  in  terms  of  large  cases  under 
section  2  of  the  Sherman  Act,  almost  uncontrollable  massive  inquiries 
into  the  history,  development,  acquisition,  and  effects  of  monopoly. 

I  have  proposed  to  you  in  my  prepared  statement  a  need  to  clar- 
ify— and  I  say  "clarify"  advisedly  because  I  think  it  is  the  state  of 
the  law,  though  most  judges  do  not  seem  to  recognize  it.  The  Supreme 
Court  is  rarely  confronted  with  an  opportunity  to  clarify  it  itself — 
to  condemn  the  status  of  monopoly  as  being  illegal,  in  order  that  the 
power  of  the  monopolist  be  constrained. 

I  do  not  think  we  ought  to  be  engaged  in  endless  searches  from 
the  beginning  of  a  particular  industry  to  the  current  time  to  deter- 
mine the  history,  the  development,  the  nature  of  and  the  effects  of 
monopoly  power.  Monopolies  are  bad  because  they  carry  with  them 
an  ability  for  abuse,  too  often  exercised  by  the  monopolist  or  domi- 
nant firm  or  firms. 

Similarly,  the  attempt-to-monopolize  clause  of  section  2  is  being 
judicially  emasculated.  I  want  to  assure  you  that  there  are,  out  in 
the  real  world,  large  dominant  companies,  some  with  monopoly  power 
and  receiving  judicial  blessing  as  they  systematically  go  about  de- 
stroying their  smaller  competitors. 

What  I  am  concerned  about  is  that  no  one  seems  to  be  concerned 
about  that;  no  one  is  alarmed.  Accordingly,  I  have  proposed  to  this 
committee  that  it  consider  legislation  which  will  clarify — and,  again, 
I  use  "clarify"  advisedly — the  attempt-to-monopolize  clause  of  sec- 
tion 2  of  the  Sherman  Act  to  get  away  from  the  rigid,  mechanical, 
ultralegal  requirements  which  obliterate  the  fact  that  large  com- 
panies are  engaged  in  purposeful,  anticompetitive  conduct  designed 
to  thwart,  destroy,  suppress,  or  eliminate  smaller  competitors. 

In  short,  I  see  the  antitrust  laws  not  as  an  instrumentality  of 
economics,  but  as  a  civil  rights  act,  a  series  of  laws  to  permit,  if  you 
will,  those  people,  who  have  been  victimized  by  the  business  conduct 
of  companies  maintaining  dominant  or  monopolistic  positions,  an 
opportunity  to  remedy,  seek  redress  for  the  imposition  of  that 
conduct. 

Historically,  if  you  take  a  long  enough  historical  view,  cases  under 
section  2  of  the  Sherman  Act  have  been  the  prime  responsibility  of 
the  Federal  enforcement  agencies.  That  is  primarily  because  the 
resources  of  the  Government  have  traditionally  been  better  able  to 
deal  with  massive  undertakings  required  for  section  2  or  so-called — 
erroneously  called,  I  think — structural  cases. 

More  importantly,  the  Government,  when  it  appears  in  the  United 
States  District  Court  of  Appeals  normally  has  a  much  higher  degree 
of  credibility  than  does  a  private  plaintiff.  So,  when  it  seeks  to  re- 
structure or,  by  other  forms  of  equitable  relief,  seriously  impair  the 
operation  of  a  major  company  or  industry,  it  traditionally  stands  in 
much  better  stead  than  the  private  plaintiff. 

What  I  have  observed  over  the  past  decade  or  so  is  that  those 
roles  have  been  almost  totally  reversed.  Today  it  is  the  private  bar 
and  the  private  company  which  has  taken  the  lead  in  bringing  major 
so-called  structural  or  monopoly  cases.  We  have  companies  like  Con- 
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trol  Data  in  the  computer  industry,  and  ITT  and  Litton  Industries 
in  the  telecommunications  industry,  SCM  in  the  telecopier  industry, 
at  the  forefront  of  enforcing  the  monopoly  provisions  of  section  2 
of  the  Sherman  Act. 

The  case  has  bogged  down,  I  think,  for  two  reasons.  First,  it  is 
because  we  really  do  not  understand  and  the  courts  are  confused  and 
schizophrenic  and  because  judges  have  failed  to  take  effective  judicial 
control  of  the  large  cases.  The  present  proceeding  in  the  Southern 
District  of  New  York  is  a  disgrace  to  the  American  judicial  system. 
Regardless  of  its  ultimate  outcome,  the  defendant  will  win  because 
of  the  passage  of  time. 

Senator  Kennedy.  Whose  fault  is  that? 

Mr.  Blecher.  Primarily,  in  my  view,  Senator,  the  judge. 

But  I  also  add  that  I  notice  that  Judge  Becker  yesterday  took  the 
view,  which  I  strongly  support — this  is  not  intended  to  be  critical 
of  the  present  staff  in  the  IBM  litigation,  some  of  whom  are  ex- 
tremely competent  and  experienced  lawyers.  By  and  large,  the  Anti- 
trust Division  is  simply  unable  to  retain  in  the  real  economic  world 
lawyers  of  sufficient  experience  and  competence  to  deal  with  the  on- 
slaught and  avalanche  which  the  large  firms,  with  a  sky-is-the-limit 
budgets  are  able  to  throw  at  them. 

I  think  the  Antitrust  Division  ought  to  be  able  to  go  to  the  outside 
and  hire  experienced,  competent,  lawyers,  even  though  the  distinc- 
tion between  plaintiffs'  lawyers  and  defendants'  lawyers  in  this  busi- 
ness is  pretty  well  eradicated.  The  large  institutional  firms  repre- 
senting companies  such  as  I  have  mentioned,  and  others,  have  taken 
the  lead  in  many  cases  as  plaintiffs. 

I  think  the  Antitrust  Division  ought  to  be  funded  and  it  ought 
to  use  the  available,  developed  resources  of  the  private  bar  to  a  far 
greater  extent  in  the  management  and  the  direction  of  younger  law- 
yers to  meet  this  avalanche.  So,  it  is  a  two-way  street.  You  have 
competent  people  on  the  Government  side  and  a  willing  judge. 

Looking  at  it  in  the  perspective  of  the  last  10  to  20  years.  I  do 
not  think  anybody  can  seriouslv  dispute  that.  I  do  not  think  any 
former  head  of  the  Antitrust  Division  would  seriously  dispute  that 
the  real  enforcement  of  the  antitrust  laws  today,  in  my  context  of 
their  being  a  civil  rights  remedy,  lies  in  the  hands  of  the  private  bar 
representing  private  companies. 

This  is  the  single  most  important  aspect  of  the  enforcement 
program; 

Without  proving  that  proposition,  which  I  think  mv  friend  Mr. 
Millstein  may  contest.  I  have  submitted  to  the  committee  a  series 
of  procedural  suggestions  designed  to  aid  that  enforcement  and.  at 
the  ?:i.mp  time,  significantly  reduce  the  burden  of  the  courts  in  dealing 
with  private  antitrust  litigation. 

I  have  made  some  proposals  which  would  drastieallv  reduce  the 
utilization  of  the  class  action  rule  in  antitrust  litigation,  not  so 
much — in  fact,  not  at  all — out  of  solicitude  for  guilty  defendants. 
Primarily  it  is  because  there  is  little  question  today  that  the  abusive 
use  of  the  class  action  has  produced  a  judicial  backlash  to  antitrust 
in  which  the  judiciary  is  tending  to  throw  out  the  baby  with  the 
bath  water.  "Antitrust"  has  become  a  dirty  word  because  of  class 
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fictions.  I  think  that  has  got  to  be  stopped  so  that  the  responsible 
plaintiff  seeking  redress  in  the  court  gets  a  favorable,  or  at  least  a 
neutral,  reception. 

Senator  Kennedy.  Cannot  the  judge  do  a  good  deal  to  stop  the 
abuses  of  the  class  actions?  Do  not  they  have  a  good  deal  of 
discretion? 

Mr.  Blecher.  They  do.  Senator.  The  enforcement  has  been  uneven 
in  terms  of  whether  class  actions  are  or  are  not  allowed.  But  the  fact 
of  the  matter  is.  as  the  Pound  Conference  recently  observed,  the  use 
of  class  actions  in  antitrust  litigation  is  increasing. 

As  we  know,  cases  where  the  plaintiff  uses  his  wife,  his  sister-in- 
law,  his  secretary,  or,  in  one  instance,  a  non-English-speaking  maid, 
as  a  class  representative  tend — and  I  think  with  certain  justification — 
to  turn  off  the  judse  listening  to  the  case.  In  his  mind  it  becomes 
an  identification  that  this  class  action  is  the  antitrust  enforcement. 
It  is  not.  and  it  ought  not  to  be. 

I  know  that  a  great  many  plaintiffs'  lawyers  have  gotten  very  rich 
at  it,  but  I  am  not  concerned  with  the  wealth  of  the  lawyers.  I  am 
concerned  with  the  health  and  vigor  of  antitrust  enforcement. 

Senator  Metzenbatjm.  What  are  you  suggesting  as  a  remedy? 

Mr.  Blecher.  An  expansion  of  parens  patriae.  I  was  the  one  who 
argued — unsuccessfully,  before  my  time — the  Hawaii  versus  Standard 
Oil  case  to  the  Supreme  Court.  But  the  court  had  adopted  its  rule 
23  and  thought  the  class  action  was  a  better  mechanism  for  handling 
of  mass  recoveries.  It  is  not  a  better  mechanism. 

That  responsibility  ought  to  be  turned  back  to  the  local  state 
attorneys  general,  who  can  hire  private  lawyers  to  do  that  work.  But 
they  are  then  accountable,  and  the  judges  are  not  turned  off.  You  do 
not  have  the  problems  of  notice.  You  do  not  have  the  burden  of 
administering  the  class  action,  which  is  a  horrible  mess  for  the 
judge  and  his  clerk  and  all  of  the  lawyers  involved.  The  only  benefi- 
ciary is  the  Xerox  Corporation. 

Senator  Metzenbattm.  What  are  your  suggestions  concerning  class 
actions  by  individuals? 

Mr.  Blecher.  I  am  making  two  very  specific  suggestions,  Senator, 
on  class  actions. 

First,  there  ought  to  be  no  consumer  class  actions  under  the  anti- 
trust laws.  You  ought  not  to  file  a  case  with  your  maid  as  the  plain- 
tiff. Those  cases  ought  to  be  brought  by  the  state  attorneys  general 
under  a  broadened  parens  patriae  provision  which  goes  beyond  the 
present  limitation  of  price  fixing,  although  that  is  the  principal  one 
that  is  going  to  be  used.  It  ought  to  be  a  public  rather  than  a  private 
responsibility. 

To  give  you  an  illustration,  I  represent  a  fairly  substantial  pur- 
chaser of  sugar  in  a  multidistrict  case  in  San  Francisco  in  which, 
following  the  Government  indictment  of  certain  sugar  companies 

Senator  Kennedy.  The  initial  proposal  of  Senator  Hart  was  on 
price  fixing. 

Mr.  Blecher.  Yes,  it  was. 

I  am  enormously  gratified  that  the  Congress  rectified  what  I 
thought  was  a  mistake  of  the  Supreme  Court  in  the  Hawaii  case. 
Now  we  ought  to  take  that  opening  and  extend  it.  Give  the  state  at- 
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torneys  general  broader  responsibility  to  collect  damages  for  consum- 
ers. The  last  thing  I  want  to  do  is  see  a  guilty  defendant  keep  the 
fruits  of  his  illegal  conduct. 

I  think  there  is  a  better  mechanism  that  will  get  the  judiciary 
back  on  the  track  to  understanding  that  antitrust  is  not  all  a  gim- 
mick for  a  few  lawyers  to  make  a  lot  of  money.  That  is  the  kind  of 
state  of  disrepute  into  which  I  think  it  has  partially  fallen. 

The  second  proposal  I  made  was  to  limit  the  use  of  class  actions  in 
cases  which  follow  Government  indictments.  I  was  just  about  to  point 
out  this  sugar  litigation  in  San  Francisco.  A  mom  and  pop  bakery 
in  the  Bay  Area  has  been  appointed,  among  others,  class  representa- 
tive to  represent  the  interests  of  other  sugar  buyers  in  the  United 
States. 

The  theory  of  this,  Senator,  is  that  it  is  designed  to  get  people 
too  small  to  assert  their  claim  in  the  court  and  to  collect  their  money. 
But  the  largest  single  purchaser  of  sugar  in  the  United  States  is  the 
Coca  Cola  Company.  I  do  not  understand  any  reason  in  equity  or  law 
why  a  mom  and  pop  bakery  in  the  San  Francisco  area  has  to  repre- 
sent the  Coca  Cola  Company  to  collect  its  overcharges  for  sugar.  If 
the  Coca  Cola  Company  wants  to  sue,  I  think  it  is  perfectly  able  to 
do  so. 

This  is  the  kind  of  thing  that  is  turning  the  judges  off  to  anti- 
trust. It  is  dangerous  to  the  people  who  have  come  into  court  looking 
for  legitimate  redress  of  a  serious  antitrust  violation.  I  think  there 
ought  to  be  some  restrictions  on  it. 

Senator  Metzenbattm.  You  make  your  point  with  respect  to  the 
mom  and  pop  bakery  representing  Coca  Cola,  but  there  is  a  vast 
degree  of  persons  and  businesses  in  between.  If  we  follow  your  sug- 
gestion that  you  use  only  the  attorney  general  of  the  state  who  can 
bring  the  action  and  deny  others  access  to  the  courts  as  you  seem 
to  suggest,  then  it  would  seem  to  me  that  you  really  would  be  over- 
zealous  in  your  efforts. 

Mr.  Blecher.  I  apologize,  Senator,  for  my  lack  of  articulateness. 
I  would  be  the  last  one  to  urge  that  anybody  be  denied  access  to  the 
court,  on  an  antitrust  case. 

What  I  am  saying  is  that  consumer  cases  ought  to  be  in  the  hands 
of  the  attorneys  general  and  not  any  lawyer  that  wins  the  rare  to 
the  courthouse.  In  terms  of  business,  if  there  are  businesses  that  have 
been  injured — and  I  certainly  think  the  class  action  has  a  legitimate 
place  in  the  antitrust  laws  in  casos  like  Chicken  Delight  and  cases  like 
a  group  of  farmers  who  used  them  to  sue  over  potato  contracts  or 
over  herbicide  contracts.  I  think  it  has  a  place  for  a  group  of  busi- 
nesses that  have  a  common  interest  to  use  a  class  action  device. 

What  I  am  saying  is  I  think  it  has  been  abused  primarily  in  the 
case  of  consumers. 

Senator  Kennedy.  Before  we  leave  this  point,  Mr.  Millstein,  would 
you  like  to  make  a  comment  on  these  points  ? 

Mr.  Millsteix.  Mr.  Chairman,  I  would  like  to  comment  on  the 
points  Mr.  Blecher  just  raised.  We  discovered  last  night  this  is  one 
of  the  few  areas  where  we  agree. 

This  concept  of  limiting  the  class  action,  I  think,  is  right.  The 
parens  patriae  concept  for  consumer  actions  is  preferable.  As  far  as 
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treble  damage  cases  are  concerned,  I  disagree  only  in  one  area.  I 
think  the  treble  damage  action  and  the  class  action  should  both  be 
retained  for  price  fixing  cases  because  I  believe  that  is  where  our 
major  enforcement  effort  should  be. 

So,  I  would  permit  them  both  to  continue  in  price  fixing  cases. 

In  nonprice  fixing  cases,  I  really  think  Congress  ought  to  consider 
removing  the  mandatory  treble  damage  penalty.  I  think  this  is  also 
causing  the  courts  to  react  negatively  against  antitrust  cases  in  the 
hands  of  private  plaintiffs.  In  many  nonprice  fixing  cases,  where  the 
conduct  is  not  so  unequivocally  wrong — as  in  the  case  of  exclusive 
dealing  arrangements  or  territorial  limitations — the  courts  are  often 
faced  with  class  actions  where  hundreds  are  claiming  huge  damages. 
I  think  courts  in  such  cases  look  for  ways  out,  and  the  way  out  is  to 
find  nonliability. 

I  think  we  would  have  more  vigorous  judicial  enforcement  if  the 
courts  were  not  obligated  to  impose  draconian  treble  damage  penal- 
ties in  the  non-price  fixing  cases.  I  think  the  court  ought  to  have 
discretion  to   award  something  less  than  treble  damages  there. 

Senator  Metzenbattm.  I  get  the  impression  from  both  of  you,  Mr. 
Blecher  and  Mr.  Millstein,  of  a  certain  type  of  reliance  on  the  state 
attorneys  general.  How  do  you  get  this  kind  of  certainty  that  they  are 
going  to  be  willing  to  file  these  actions  ?  Some  will  and  some  won't. 
Then  it  would  seem  to  me  that  what  you  are  doing  is  closing  the 
door  on  all  of  those  persons  who  live  in  other  states. 

Mr.  Blecher.  I  think,  Senator,  that  the  accountability  afepect  is 
what  I  see  as  significant.  I  was  in  Arizona  not  too  long  ago.  I  heard 
on  the  radio  a  campaign  for  attorney  general.  The  main  thing  that  the 
two  contending  forces  were  talking  about  was  enforcing  the  antitrust 
laws.  The  fellow  that  has  been  elected  has  done  quite  a  job.  He  has 
brought  a  number  of  cases. 

I  think  that  is  the  kind  of  public  interest  you  can  arouse.  That 
is  the  opening  parens  patriae  gives  these  people,  the  sense  of  public 
accountability.  If  some  fellow  sits  on  his  hands  when  he  ought  to 
be  out  collecting  for  the  consumers  in  his  state  who  have  been  victim- 
ized by  a  price  fix,  you  can  be  sure  in  the  next  election  that  some- 
body is  going  to  make  a  big  point  of  that. 

Senator  Metzenbatjm.  I  think  that  you  might  use  the  procedure 
that  is  in  some  laws  at  the  present  time.  That  is  you  make  demand 
upon  the  attorney  general  to  file  the  action.  If  he  does  not,  then  you 
have  the  right  to  go  forward  and  file  it  yourself.  I  think  that  might 
be  acceptable. 

Mr.  Blecher.  I  would  not  object  to  that  either. 

Mr.  Millstein.  It  seems  to  me  that  Congress  would  be  wise  to 
let  the  new  parens  patriae  statute  take  a  little  time  to  develop.  Let's 
see  what  happens  before  we  expand  it  to  everything  else. 

It  seems  to  me  that  if  a  state  attorney  general  does  not  bring  a  suit 
and  the  people  in  the  state  do  not  throw  him  out  for  not  bringing 
the  suit,  then  that  says  something  about  whether  the  people  in  the 
state  believe  the  attorney  general  was  wrong  for  not  acting. 

In  "Washington  there  is  a  great  deal  of  interest  in  all  of  this, 
but  I  would  like  to  know  what  is  happening  out  in  the  country  in 
regard  to  what  kind  and  how  many  consumer  class  action-type  anti- 
trust suits  should  be  brought. 
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It  seems  to  me  that  Max  is  right;  it  is  a  political  issue.  Let's  see 
whether  or  not  they  really  want  these  cases  brought.  If  they  do  and 
the  attorneys  general  do  not  bring  them,  they  will  be  voted  out.  I 
would  like  to  see  how  important  it  is. 

Senator  Metzenbatjm.  Perhaps  there  is  some  merit  to  taking  a 
look  and  seeing  what  happens  under  the  parens  patriae  act.  I  do  not 
want  to  preclude  access  to  the  courts  and  rely  upon  all  the  attorneys 
general  of  the  country  to  file  these  actions. 

Senator  Kennedy.  We  are  having  several  state  attorneys  general 
testifying  next  week  who  can  be  very  helpful  to  the  committee  on  this 
kind  of  issue.  We  will  look  forward  to  exploring  it  in  some  detail 
with  them. 

Mr.  Blecher.  If  you  read  the  results  of  the  Pound  Conference  and 
what  is  going  on  in  judicial  conferences  around  the  country,  you 
will  see  the  enormous  concern  being  expressed  by  the  judiciary  over 
the  crushing  burdens  of  the  class  action.  I  think  it  is  tending  to 
diminish  the  efficacy  of  the  enforcement  program. 

I  have  a  few  final  suggestions  on  procedural  reform  that  I  think 
would  be  most  helpful. 

Senator  Laxalt.  Excuse  me :  I  have  a  question. 

If  I  understand  your  premise,  it  is  that  we  are  diluting  the  effec- 
tiveness of  antitrust  procedures  on  these  class  actions. 

Mr.  Blecher.  Yes;  certain  types  of  class  actions. 

Senator  Laxalt.  You  would  urge  us  to  limit  jurisdiction  on  the 
federal  side?  You  are  saying  we  should  expand  the  jurisdiction  of 
the  concept  of  parens  patriae  on  the  state  side? 

Mr.  Blecher.  I  am  saying  basically  that,  if  you  have  a  situation 
in  which  there  has  been  a  consumer  victimized  by  a  price  fixing  agree- 
ment, under  the  present  system  57  lawyers  file  cases  naming  a  relative, 
secretary,  friend,  or  associate  as  the  class  representative  for  all  con- 
sumers in  a  given  location  who  have  been  injured.  Senator,  they 
race  to  the  courthouse  and  see  who  can  get  there  first  to  be  the 
class  representative. 

I  am  simply  saying  that  that  is  the  kind  of  case  that  the  parens 
patriae  provision  was  intended  to  deal  with.  Where  it  is  intended  to 
deal  with  that  type  of  remedy,  it  should  be  utilized  in  lieu  of  the 
class  action  so  that  there  is  public  responsibility  for  collecting  anti- 
trust damages  at  the  consumer  level,  as  distinct  from  letting  a  group 
or  private  lawyers  compete  for  the  economic  benefits  that  flow  from 
that  representation  and  creating  an  enormous  burden. 

Senator  Laxalt.  You  would  restrict  jurisdiction  of  bringing  the 
class  action? 

Mr.  Blecher.  I  would  revise  rule  23  or,  by  appropriate  legisla- 
tion, make  it  inapplicable  to  consumer  class  actions  under  the  anti- 
trust laws.  Then  I  would  correspondingly  increase  the  powers  of  the 
state  attorneys  general  under  the  present  parens  patriae  provision, 
which  is  now  limited  to  price  fixing.  I  would  say  that  all  consumer 
claims  under  the  antitrust  laws  ought  to  be  essentially  in  the  hands 
of  state  attorneys  general. 

Senator  Laxalt.  What  about  the  states  in  the  process? 

Mr.  Blecher.  They  still  bring  those  cases  in  the  Federal  court; 
only  the  Federal  court  has  jurisdiction.  It  is  exclusive  jurisdiction 


241 

over  claims  under  the  antitrust  laws.  It  is  not  a  matter  of  taking 
it  out  of  the  Federal  court.  It  is  a  matter  of  whether  the  public  sector 
or  a  private  lawyer  undertakes  to  be  the  representative  of  the  con- 
suming public. 

I  tliink  that  properly  you  choose,  in  price  fixing  cases,  the  state 
attorneys  general.  That  is  where  the  responsibility,  in  my  view,  ought 
to  lie  in  those  kinds  of  cases. 

Senator  Laxalt.  That  is  all  I  have,  Mr.  Chairman. 

Senator  Kennedy.  Please  continue. 

Mr.  Blecher.  There  has  been  litigation  and  a  good  deal  of  debate 
on  whether  or  not  private  plaintiffs  ought  to  have  the  right  to  seek 
divestiture  or  equitable  relief.  I  wholeheartedly  think  thev  should. 

The  only  decisions  on  this  point  now  come  out  of  the  Ninth  Circuit 
and  they  are  negative,  denying  the  plaintiff  the  right  to  seek  divesti- 
ture. I  think  this  committee  ought  to  remedy  that,  just  as  it  did 
in  the  Antitrust  Improvement  Act,  where  it  expressly  permitted 
plaintiffs  to  collect  attorneys  fees  for  equitable  prosecutions. 

There  are  two  other  remedies.  It  is  an  enormous  burden  on  the 
courts,  an  enormous  injustice,  and  an  enormous  undue  advantage  to 
defendants  to  permit  the  suppression  of  evidence  collected  by  the 
Government  as  a  consequence  of  either  a  civil  or  a  criminal  investi- 
gation. At  the  time  the  Government,  either  by  consent  decree  or  bv  a 
plea  of  nolo  contendere,  disposes  of  a  piece  of  litigation  which  it  has 
initiated,  it  ought  to  be  required  to  make  available  to  all  private 
litigants  the  totalitv  of  the  evidence  which  it  has  accumulated  and 
not  make  the  private  plaintiffs  go  out  and  redo,  at  enormous  expense 
and  consumption  of  time,  all  the  work  again. 

On  section  5A  of  the  Clayton  Act,  which  gives  prima  facie  effect 
to  a  Government  victory,  which  was  an  advancement  in  its  day,  I 
believe  it  now  to  be  an  anachronism.  It  ought  to  be  replaced  by  a 
provision  where,  if  the  Government  tries  its  lawsuit,  either  civil  or 
criminal,  and  wins,  that  is  conclusive  evidence,  as  against  a  defend- 
ant sued  for  the  same  facts. 

Senator  Kennedy.  Senator  Thurmond? 

Senator  Thurmond.  Are  the  state  attorneys  general  equipped  with- 
in their  own  resources  to  bring  suits  under  the  parens  patriae 
concept? 

Mr.  Blecher.  Senator,  I  am  familiar  mostly  with  the  ones  in  the 
western  United  States.  I  think  they  are.  They  have  sizable  offices  in 
the  state  attorney  general's  office  in  California,  in  Oregon,  and  in 
Arizona  to  prosecute  these  cases.  Lured  on  by  the  prospect  of  at- 
torney's fees,  I  certainly  think  they  are  amply  motivated  to  do  that. 

Senator  Thurmond.  Mr.  Millstein,  I  believe  you  have  been  critical 
of  the  price  fixers ;  is  that  correct  ? 

Mr.  Millstein.  Yes,  Senator. 

Senator  Thurmond.  What  would  you  do  with  them? 

Mr.  Millstein.  Senator,  I  have  a  rather  extensive  list  of  sugges- 
tions. 

I  believe  that  criminal  actions  against  price  fixers  are  useful,  but 
not  exclusively  so.  I  think  quite  possibly  there  may  be  overreliance 
on  that  the  criminal  action  at  the  moment.  And  again  we  may  be 
evoking  a  reaction  to  antitrust  in  the  courts  by  almost  exclusively 
emphasizing  criminal  penalties  for  price  fixing. 
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My  suggestion  would  be  that  the  Antitrust  Division  go  a  little 
slower  on  the  criminal  side  and  not  automatically  request  stiff  crim- 
inal sentences  of  eighteen  months  for  everybody.  I  think  there  is 
going  to  be  a  backlash  in  the  courts  unless  we  moderate  such  ex- 
tremism. 

I  think  it  would  be  well  for  the  Antitrust  Division  to  move  up 
slowly  on  the  whole  question  of  criminal  penalties  in  the  price  fixing 
area.  The  courts  are  simply  not  responding  to  the  Antitrust  Division 
very  favorably.  If  the  Division  keeps  coming  in  asking  for  monu- 
mental penalties,  the  courts  will  continue  to  back  off  and  the  back- 
lash will  get  worse. 

I  think  the  Division  ought  to  ease  off  somewhat  until  the  idea  gets 
across  in  other  ways.  What  I  would  do  in  terms  of  price  fixing  is 
look  around  for  new  and  imaginative  relief.  For  example,  last  year, 
you  gave  the  Antitrust  Division  a  good  deal  of  new  power  to  conduct 
invest! ^rations.  The  new  CID  power  in  title  1  of  S.  1284  is,  m  effect, 
a  civil  grand  jury.  It  gives  the  Antitrust  Division  the  ability  to 
conduct  an  investigation  just  as  broad  and  as  wide  as  a  grand  jury 
could,  only  not  criminal. 

I  would  suggest  the  Antitrust  Division  begin  to  apply  those 
powers  vigorously  in  the  price  fixing  area.  Grand  juries  take  too 
much  time,  and  properly  so  because  when  crime  is  alleged  it  should 
be  a  laborious. 

I  would  suggest  that  the  Division  use  the  CID  power  to  begin  a 
sweep  against  price  fixing,  even  if  it  does  not  result  in  criminal 
sentences.  I  would  rather  locate  it  and  root  it  out  fast  than  labor- 
iously go  through  a  grand  jury  for  one  or  two  convictions. 

Additionally,  I  would  use  computer  processes  to  get  at  price  fix- 
ing: monitoring  prices  on  a  product  all  around  the  country  to  de- 
termine whether  or  not  it  looks  as  though  there  is  price  fixing. 

But  as  I  have  said,  I  would  urge  gradualism  in  the  sentencing 
business.  I  would  not  rush  in  immediately  with  an  eighteen  month 
request.  The  courts  are  going  to  react  violently  and  just  reject  it, 
as  I  understand  some  of  the  judges  said  yesterday. 

Among  the  new  ideas  I'd  endorse  in  the  price  fixing  area  is  one 
that  a  Federal  judge  has  suggested — the  notion  of  publicity,  namely 
requiring  the  corporation  to  put  into  its  annual  statement  the  fact 
that  there  had  been  price  fixing  found  against  the  company  and 
accept  publicly  the  condemnation  for  having  permitted  it. 

I  also  think  there  are  places  to  look  for  other  kinds  of  injunctive 
relief  against  price  fixers.  I  think  the  SEC  is  one  place  to  go.  The 
SEC  has  come  up  with  some  imaginative  ideas  with  respect  to  reme- 
dies for  violations  of  the  securities  law  which  might  be  used  for 
antitrust  violations.  How  about  suspending  an  officer  of  a  company 
from  being  in  business  for  a  period  of  time  in  that  business  if  he 
is  found  to  be  a  price  fixer. 

That  has  been  found  to  be  an  effective  remedy  by  the  SEC.  If 
people  engaged  in  industry  knew  that  they  were  likely  to  be  sus- 
pended and  put  out  of  business  for  a  while,  as  brokers  and  dealers 
are  when  they  engage  in  securities  violations,  that  might  have  an 
effect. 

Another  idea  is  this.  When  very  serious  securities  violations  are 
found,  the  commission  has  appointed  outside  directors  appointed  to 
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a  board  to  monitor  what  the  corporation  does  thereafter.  It  is  not 
such  a  bad  idea.  If  there  is  an  antitrust  price  fixing  violation  sus- 
pected, instead  of  spending  years  trying  to  get  a  criminal  conviction, 
why  not  go  with  a  CID,  get  a  civil  case  going,  and  seek  imaginative 
equitable  relief  such  as  compelling  that  corporation  to  put  outside 
directors  on  the  board  to  monitor  the  activities  of  that  organization 
for  some  time  to  come. 

In  other  words,  instead  of  plodding  forward  with  these  laborious 
criminal  grand  juries,  we  ought  to  give  some  thought  to  fresh  ideas, 
adopting  the  work  of  other  agencies  like  the  SEC,  to  bring  condem- 
nation to  this  kind  of  activity. 

Senator  Thurmond.  If  I  understand  your  theory,  you  favor  fewer 
prosecutions  with  more  stringent  civil  suits;  is  that  correct? 

Mr.  Milestein.  More  stringent  civil  suits,  absolutely  more  civil 
suits,  and  I  would  permit  the  class  action  to  continue  with  respect 
to  price  fixing  because  it  is  the  one  violation  of  the  antitrust  laws 
where.  I  agree  with  Max,  the  defendant  ought  to  be  required  to  dis- 
gorge whatever  ill-gotton  gains  he  has  and  any  reasonable  means 

I'll! 

to  accomplish  that  would  be  agreeable  to  me.  By  this  time,  the  whole 
world  ought  to  know  that  price  fixing  is  illegal. 

Senator  Thurmond.  Thank  you  very  much. 

Senator  Kennedy.  Please  continue. 

Mr.  Millstein.  I  would  like  to  compliment  the  committee  in  start- 
ing fresh  in  the  antitrust  area.  I  think  it  is  an  excellent  idea  to  take 
this  overview  of  what  has  been  going  on. 

I  find  it  incredible  that  in  1977  antitrust  is  playing  to  a  full  house 
here,  with  nothing  very  sensational  happening  on  the  legislative 
front.  I  think  it  speaks  well  for  the  interest  in  antitrust. 

As  far  as  Max  and  I  are  concerned,  let  me  parse  out  our  views. 
"We  are  in  disagreement  with  respect  to  the  state  of  the  world  on 
antitrust.  In  Max's  view,  he  sees  it  in  a  very  sad  condition,  antitrust  - 
wise.  We  are  in  the  grasp  of  monopolies  and  oligopolies  who  are  not 
competing.  The  job  is  to  protect  the  pitiful  remnants  of  competition. 

He  argues  to  turn  the  private  bar  loose,  turn  the  local  attorneys 
general  loose,  give  equitable  relief  to  private  parties,  but  we  have 
got  to  do  everything  possible  to  preserve  what  is  left  after  this 
terrible  experience  of  the  last  25  years. 

My  view  is  a  little  different.  My  experience  and  instincts  tell  me 
that  this  is  much  too  parochial  a  view.  We  are  both  antitrust  lawyers. 
Max  and  I ;  maybe  we  see  the  world  entirely  through  antitrust  eyes. 

I  think  there  is  a  lot  more  going  on  out  there.  I  ask  this  commit- 
tee, as  it  begins  its  work  for  the  next  several  years  in  the  antitrust 
area,  to  recognize  that  antitrust  is  not  a  populist  slogan  at  all  and 
should  not  be.  It  is  a  part  of  the  economic  regulation  of  the  country, 
but  only  a  part. 

To  portray  the  current  state  of  affairs  as  a  last  battle  because 
academics  instead  of  cops  have  been  running  the  Antitrust  Division 
and  to  demand  a  rededication  to  antitrust  is  either  feigned  inno- 
cence or  simply  rhetoric.  We  are  not  where  we  are  in  the  economy 
of  the  United  States  because  anybody  has  not  enforced  the  antitrust 
laws:  there  have  been  dedicated  people  enforcing  the  antitrust  laws 
as  long  as  I  have  been  in  the  field. 
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Rather,  it  is  because  antitrust  all  by  itself  does  not  run  the  world ; 
nor  does  economics  run  the  world.  Let's  just  take  a  couple  of  exam- 
ples of  things  that  are  happening  around  us  which  totally  distort 
the  whole  competitive  process.  Nobody  did  this  through  venality 
or  wanting  to  wreck  the  economic  process  at  all.  We  did  it  because 
other  things  are  happening  which  distort  the  process;  you  want 
them  and  I  want  them :  product  safety,  employment  standards,  en- 
vironmental protection,  OSHA,  and  many  others.  These  are  gov- 
ernmental restraints  on  the  way  companies  do  business,  and  we  like 
them.  But  they  change  everything  because  they  tell  companies  how 
to  behave  and  what  to  do. 

That  is  Government  regulation.  It  is  good  Government  regulation, 
but  it  eliminates  forms  of  competition  and  it  makes  companies  spend 
money  and  do  things  that  they  otherwise  would  not  do.  It  just 
changes  things. 

There  is  a  lot  of  Government  regulation :  good  and  bad.  economic 
and  social.  It  lays  on  top  of  the  whole  economy.  In  1975  alone,  the 
social  welfare  type  agencies  had  under  consideration  over  10.000 
regulations,  which  is  a  14  percent  increase  over  the  previous  year. 
Between  1970  and  1975.  the  size  of  the  Federal  Register,  which 
publishes  regulations,  tripled. 

One  study  indicates  that  in  1984  the  regulations  of  the  EPA  alone 
will  cost  the  economy  $40  billion.  And  take  for  example  what  the 
Government  is  doing  in  foreign  ^rade.  It  may  be  cartelizinc;  foreign 
trade.  Our  own  Government  may  be  carfelizing  foreign  trade  through 
voluntary  agreements  between  nations  and  through  so-called  orderly 
marketing  agreements.  The  Government,  will  be  stopping  competition 
in  the  United  States  from  foreign  countries.  I'm  not  arguing  for 
or  against,  simply  pointing  out  a  fact. 

These  are  just  two  little  things  that  change  everything.  It  seems 
to  me  that,  when  you  begin  the  business  of  studvin.q-  antitrust  and 
what's  happening  in  the  world,  do  not  attribute  it  all  to  an  aliened 
lack  of  antitrust  enforcement.  A  major  share  of  the  explanation 
lios  in  what  the  Government  is  doino-.  It  is.  for  example,  overlaying 
business  with  regulation,  protecting  against  competition  in  the 
United  States,  and  just  changing  the  system.  It  is  truly  a  very 
complicated  world. 

I  think,  as  you  begin  your  work,  it  would  be  verv  useful  to  think 
about  antitrust  just  as  one  thing  and  not  as  everything.  The  rest  of 
the  economic  world  has  a  lot  of  other  things  going  for  it. 

As  far  as  size  is  concerned,  why  do  we  have  big  companies  and 
what  ought  we  to  do  about  it?  Why?  The  economists  have  been 
arguing  about  it  for  a  long  time.  We  have  big  companies.  I  think, 
because  that  is  the  way  the  system  worked  out.  I  do  not  think  any- 
body went  to  sleep.  I  do  not  think  anybody  looked  the  other  way. 

Competition  occurs  vigorously  and  violently.  New  innovations  are 
made,  and  wind  up  with  big  companies  in  some  areas.  Last  year's 
big  companies  may  not  be  next  year's  big  companies. 

I  would  not  urge  a  proposal  to  make  bigness,  as  Max  would,  or 
high  levels  of  concentration,  actionable  as  a  matter  of  antitrust 
policy. 

I  refer,  again,  to  the  debates  which  have  gone  on  among  the  econ- 
omists— Airlie  House,  in  particular.  There  has  been  no  case  made 
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for  breaking  up  companies  just  because  they  are  big.  There  is  no 
case,  economic  or  otherwise.  Arlie  House  demonstrated  it.  The  litera- 
ture is  so  massive  on  this  it  would  indeed  contribute  to  pollution 
if  we  piled  it  up  in  this  room. 

I  suggest  to  you  that  there  is  great  uncertainty  about  what  to  do 
with  size  and  bigness;  there  should  be,  because  there  is  not  at  the 
moment  any  answer.  Nobody  quite  knows  what  to  do  about  it.  It 
requires  a  lot  of  study. 

With  these  uncertainties  in  mind,  I  would  like  to  turn  to  the  IBM 
example  that  Max  talked  about.  Why  do  the  big  cases  founder?  I 
think  you  can  blame  some  of  it  on  the  judges  who  do  not  keep  them 
under  control,  and  some  of  it  on  defendants  who  would  like  to  extend 
the  defense,  and  some  of  it  on  the  plaintiff  who,  perhaps,  does  not 
have  lawyers  as  well  trained  as  the^y  ought  to  be.  But  I  do  not  think 
those  are  the  basic  reasons. 

I  think  the  basic  reason  is  that  nobody  knows  what  these  cases 
are  essentially  about  or  what  they  are  trying  to  achieve.  This  is  an 
interesting  point.  Think  about  it.*  What  is  the  IBM  case  all  about  ? 
I  think  you  are  having  some  people  coming  in  from  IBM  and  the 
Government.  I  would  like  you  to  challenge  them.  Where  is  the 
Government  going?  What  does  it  want  to  achieve?  Is  it  trying  a 
case  about  an  industry — I  don't  incidentally  represent  IBM — which 
existed  10  years  aso,  an  industry  which  exists  today,  or  an  industry 
which  they  would  like  to  see  sometime  in  the  future? 

Senator  Metzexbatjm.  Mr.  Millstein.  pardon  me  for  interrupting 
you. 

We  are  not  really  naive  as  to  what  the  IBM  case  is  about.  We 
had  a  witness  here  yesterday  who  represents  his  own  company,  and 
others   as   well   who   are   concerned   about  the  competitive   aspects. 
You've  talked  about  different  things  that  are  happening  in  Gov- 
ernment and  changes  of  regulations. 

In  my  view,  the  concept  of  this  free  enterprise  system  is  one  that 
is  tied  into  free  competition.  Is  not  the  whole  thrust  of  the  IBM 
case  the  question  of  whether  or  not  there  will  be  free  competition 
in  the  industry  which  IBM  dominates? 

Mr.  Millsteix.  If  you  sav  it  fast,  Senator,  that  sounds  right. 
But  what  is  the  case  really  about?  Did  they  exercise  their  power 
to  exclude  people?   Are  they  charging  monopoly  prices?   Is  there 
competition  in  the  industry? 

Those  are  interesting  questions.  Also,  what  about  their  innovation? 
What  about  the  progress  they  have  made?  What  about  the  money 
they  poured  into  research  and  development? 
You  see  how  the  case  expands? 

Senator  Metzexbatjm.  I  thought  one  of  the  points  made  yesterday 
was  very  salient.  It  was  that  by  the  time  the  case  had  moved  ten 
years,  the  whole  issue  that  was  involved  when  the  case  was  filed  was 
no  longer  in  accord  with  the  state  of  the  art.  I  believe  this  can  be 
dealt  with  in  the  computer  industry. 
Mr.  Millsteix*.  Exactly. 

Senator  Metzex'batjm.  The  state  of  the  art  in  the  computer  indus- 
try moves  so  rapidly,  really,  that  there  is  no  way  of  keeping  up  with 
it  that  fast.  The  fact  is  that  IBM  is  ahead  of  the  crowd  and  then 
uses  its  own  economic  strength  to  keep  its  competitors  from  being 
in  a  free  competitive  market. 


246 

Mr.  Millstein.  Senator,  I  think  you  have  just  described  the  prob- 
lem with  the  case :  You  cannot  put  it  in  a  bottle,  because  the  world 
does  not  stay  in  a  bottle,  and  the  very  things  you  described  as 
keeping  IBM  ahead  of  the  game  are  things,  I  think,  we  would  all 
applaud. 

Senator  Metzenbattm.  Mr.  Millstein,  can  there  be  any  justification 
for  a  case  that  started  in  1956  and  is  still  pending  in  the  courts? 

Mr.  Millstein.  Absolutely  none ;  I  have  no  defense  of  that  situa- 
tion at  all. 

Senator  Metzenbaum.  Can  you  tell  us  how  we  can  see  to  it  that 
Exxon  does  not  delay  a  case  filed  by  the  FTC  for  about  four  years 
on  the  question  of  the  service  of  subpenas  ot-  another  procedural  de- 
tail. The  case  is  simply  not  moving  forward. 

Lot  me  *»'sk  another  question.  You  are  an  expert  practitioner  in 
the  field.  You  believe  in  the  same  concepts  of  justice  that  those  of 
us  seated  at  this  table  do.  How  do  we  do  something  about  this? 

Mr.  Millstein.  I  will  tell  you  how  it  might  be  done  in  a  govern- 
mental case. 

If  I  were  the  judge,  I  would  call  the  parties  in,  not  a  month,  or 
a  year  after  the  case  was  filed;  I  would  call  them  promptly  when 
the  case  was  filed.  Whether  that  was  the  FTC  administrative  law 
judge  or  a  judge  sitting  in  a  District  Court,  I  would  have  them  both 
in  promptly  when  the  complaint  was  filed.  I  would  ask  them  what 
the  case  was  all  about. 

I  would  ask  the  Government  what  it  is  trying  to  do.  "I  want  it  on 
a  piece  of  paper.  What  are  you  trying  to  prove?"  I  would  not  fol- 
low the  Manual  of  Complex  Litigation.  I  think  that  is  one  of  the 
most  absurd  documents  that  was  ever  written.  Why?  Because  it 
does  not  promptly  focus  on  what  the  issues  in  the  case  are.  It  thinks 
about  how  many  "waves"  of  discovery  there  are  going  to  be. 

Can  you  imagine  a  book  written  about  the  trial  of  an  antitrust 
case  which  contemplates  round  one  of  discovery,  round  two  of  dis- 
covery, round  three  of  discovery,  when  millions  of  documents  are 
going  to  be  produced  ?  Only  later,  after  all  these  rounds  of  discovery, 
the  parties  come  in  and  tell  the  judge  what  they  are  doing.  They 
may  fight  for  years  about  getting  documents  before  the  judge  takes 
control  and  makes  them  sit  down  and  tell  him  what  the  case  is  all 
about. 

I  would  just  turn  that  procedure  upside  down  if  I  were  the 
judge.  On  day  one,  I  would  make  everybody  sit  in  the  room  and 
toll  me  what  the  case  was  all  about.  If  the  Government  could  not 
get  the  words  out,  I  would  throw  thorn  out  that  day.  There  is  no 
reason  why  the  Government  should  not  know,  the  dav  it  wnlks  into 
the  courtroom,  how  it  is  going  to  prove  the  case.  They  have  got 
CID  powers,  grand  jury  powers;  they  have  a  mean  of  investigation 
which  are  incredible. 

Why  does  there  have  to  be  any  further  discovery  by  the  Gov- 
ernment of  a  significant  nature  in  a  major  case  after  the  case  is 
filed?  The  Government  on  day  one  ought  to  bo  able  to  sit  down  with 
the  court  and  say,  "Here  is  what  I  want  to  prove.  Here  are  the 
issues.  Here  is  the  way  I  am  going  to  go  about  it.  Here  is  the  addi- 
tional discovery  I  need." 
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After  a  reasonable  period  of  time,  when  the  defendants  can  digest 
what  they  have  been  told  by  the  Government,  they  ought  to  be  able 
to  walk  into  court  and  say,  "This  is  what  we  need.  This  is  how  Ave 
are  going  to  defend.  This  is  how  we  are  going  to  go  about  it." 

At  that  point  the  judge  can  decide  how  much  discovery  there  is 
going  to  be.  It  is  the  discovery  that  takes  forever  in  these  cases. 

So  my  simple  suggestion  is  that,  on  clay  one,  everybody  walks 
into  chambers  and  tells  the  court  what  it  is  about.  The  court  takes 
firm  control  of  the  case.  Thereafter,  it  runs  the  discovery.  The  judge 
does  not  let  the  discovery  run  itself. 

This  is,  I  think,  the  major  problem  with  major  antitrust  litigation. 

Senator  Metzexbaum.  You  think  most  of  the  responsibility  lies 
at  the  doorstep  of  the  judges  themselves? 

Mr.  Millsteix.  At  this  point,  I  would  have  to  say  I  think  it  lies 
primarily  with  the  Government.  The  Government  should  know  what 
it  wants  when  it  walks  into  the  courtroom.  I  suggest  to  you,  Senator, 
the  way  to  handle  this  is  to  make  the  Government  walk  into  that 
courtroom  and  see  the  judge  and  tell  him  how  it  is  going  to  go  about 
trying  the  case. 

If  the  Government  knows  that  it  has  got  to  do  that  on  day  one. 
it  is  going  to  do  a  lot  more  careful  investigation  before  riling  the 
complaint  and  it  is  going  to  be  ready  to  talk  that  day. 

If  the  Government  does  its  job,  namely,  parses  out  what  it  wants 
to  accomplish,  and  gets  itself  organized  before  it  files  the  complaint, 
rather  than  making  a  big  splash  by  filing  a  complaint  against  the 
cereal  companies,  and,  for  example,  then  years  later  trying  to  figure 
out  how  it  is  going  to  prove  what  is  in  that  complaint,  if  it  does  its 
job  first,  then  goes  to  court  and  the  judge  takes  hold,  the  case  will 
get  tried  more  quickly. 

Senator  Kexnedt.  Do  not  the  private  cases  go  much  faster  than 
Govern ment  cases,  in  any  event  ( 

Mr.  Millsteix.  No,  absolutely  not. 

I  have  just  been  in  a  private  case  that  took  five-some-odd  years, 
and  it  never  did  get  to  trial. 

I  think,  Senator  Kennedy,  the  facts  of  life  are  that  cases  go  as 
fast  as  the  parties  want  them  to  go  and  as  the  court  gets  involved. 
If  the  plaintiff  wants  to  get  to  trial  quickly  and  the  court  gets  a 
handle  on  it,  it  will  get  to  trial. 

In  the  private  cases,  I  very  much  agree  with  Mas.  The  courts  have 
to  take  control. 

Senator  Kexxedt.  What  about  it,  Mr.  Blecher? 

Mr.  Blecher.  I  agree  with  your  observation  that  private  cases. 
by  and  large,  do  move  much  more  quickly. 

While  I  totally  endorse  what  Mr.  Millstein  is  saying  that,  in 
today's  world,  you  have  to  recognize  that  in  years  gone  by,  when 
some  of  these  major  cases  began,  the  government  did  not  have  the 
power  to  subpena  witnesses  without  a  grand  jury.  It  could  not  use 
a  grand  jury  for  civil  purposes  and,  therefore,  did  not  know  the 
totality  of  its  case  when  it  began. 

But  I  quite  agree  that  the  key  to  the  control  of  the  big  case  must 
lie  in  the  judge  and  must  lie  in  ferreting  out  the  contentions  and 
in  the  limitation  of  discovery. 
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Mr.  Millstein.  And  in  the  plaintiff  knowing  what  he  is  doing. 

Senator  Kennedy.  Mr.  Millstein,  please  proceed. 

Mr.  Millstein.  I  would  like  to  get  some  thoughts  across  which 
I  think  may  be  useful  in  connection  with  what  may  happen  in  the 
years  to  come. 

In  this  concentration  area,  leaving  the  question  of  getting  the 
Government  in  a  position  of  knowing  what  it  is  doing,  T  would  also 
like  to  suggest  that,  as  the  committee  begins  its  consideration  of 
these  problems,  it  ought  to  segregate  out  the  issues.  I  think  that  a 
lot  of  what  is  bothering  people  today  are  not  necessarily  the  eco- 
nomic issues  about  concentration  but  other  things:  political  issues 
and  social  issues. 

I  take  as  the  text  of  my  sermon  the  statements  made  by  the  now 
Chairman  of  the  FTC  when  he  came  up  before  the  Senate  for  con- 
firmation. He  said  that  economics  should  not  be  the  sole  criteria  for 
antitrust  enforcement.  He  said  further  that,  while  efficiency  is  im- 
portant, so  are  such  noneconomic  goals  as  maintaining  multiple  de- 
cision centers  and  structuring  institutions  in  which  democratic  habits 
and  lifestyles  can  exist." 

Xow,  my  question  is  this:  What  have  democratic  lifestyles  got  to 
do  with  antitrust?  That  is  a  political  or  social  issue.  I  think,  if  we 
look  at  it.  he  is  saying.  "I  am  not  going  to  stop  with  economic  as- 
pects in  determining  who  and  how  to  sue;  I  am  going  to  get  into 
the  social  issues.  I  am  going  to  get  into  the  political  issues." 

I  do  not  think  that  is  very  illuminating.  I  do  not  think  it  is  il- 
luminating to  carry  on  a  debate  about  "multiple  decision  centers" — 
whatever  that  means — or  "democratizing  lifestvles" — whatever  that 
means — under  the  rubric  of  antitrust.  To  me.  that  is  a  form  of  un- 
fortunate labeling,  which  tends  to  confuse  rather  than  clarify. 

I  would  say  this.  If  it  is  really  social  engineering  through  de- 
concentration  that  is  going  to  be  the  issue,  I  think  the  advocates  of 
such  a  view  ought  to  be  challenged  to  justify  these  notions  in  their 
own  right — to  explain  how,  for  example,  deconeentration  is  <roin<i 
to  improve  lifestyles.  Is  the  assertion  that  employment  is  goin<r  to 
increase  as  the  number  of  companies  in  an  industry  increases?  Is 
discrimination  going  to  abate  as  the  number  of  companies  in  an 
industry  increases?  Are  more  steel  companies  going  to  mean  less 
pollution? 

Is  the  point  that  deconcentrated  industries  are  going  to  produce 
safer  products?  Or  that  deconcentrated  industries  afford  their  em- 
ployees greater  benefits  and  treat  them  more  humanely? 

Nobody  ran  be  serious  about  such  propositions.  Social  and  political 
decisions  do  not  belong  in  the  deconeentration  fight.  If  they  are. 
nevertheless,  injected  examine  them  separately  but  not  as  part  of 
the  antitrust  picture.  We  have  to  discriminate  between  economic 
issues  and  concerns  and  social  and  political  issues  and  concerns.  Tf 
we  do  not.  we  are  going  to  get  hopelessly  messed  up  in  talking  about 
everything  at  once  and  attacking  economic  problems  because  Ave  are 
uncomfortable  with  social  and  political  problems.  I  do  not  think 
we  should  do  that. 

It  is  going  to  be  worth  the  effort  and  more  comforting  to  onr 
intellectual  sanity  if  we  eliminate  prejudice  and  animosity  in  this 
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issue  and  parse  the  concentration  of  power  issue  into  its  constituent 
elements,  recognizing  that  the  resolution  of  the  economic  issues  may 
not  necessarily  make  us  happy  in  the  social  and  political  areas.  But 
let  us  examine  those  areas  separately. 

I  would  urge  Congress,  as  it  approaches  the  concentration  issue, 
to  look  at  it,  not  only  in  terms  of  antitrust — the  subject  of  bigness 
is  too  big  to  attack  just  through  generics.  The  subject  has  to  be 
approached  on  the  basis  of  individual  industries,  individual  com- 
panies, a  process  of  learning  and  understanding. 

I  subscribe  to  what  Dr.  Bock  said  yesterday.  Let  us  learn  about 
how,  in  real  life,  companies  and  markets  adapt  to  and  operate  in 
their  environments  before  making  significant  structure  decisions, 
and  let  us  do  it  in  pieces.  Let  us  consider  the  social,  political,  and 
economic  issues  separately.  Antitrust  is  economic.  It  is  not  a  rubric 
for  global  solutions. 

I  have  already  discussed  how  I  would  deal  with  the  price  fixing 
problem  through  a  little  more  imagination  and  a  little  less  grand 
jury. 

I  subscribe  completely  to  what  Dr.  Kahn  said  this  morning  with 
respect  to  deregulation.  I  think  that  is  a  monumental  project  for 
antitrust;  it  ought  to  be  continued. 

I  would  like  to  say,  as  far  as  private  suits  are  concerned,  I  do 
not  agree  that  private  antitrust  actions  are  appropriate  in  the  re- 
structuring area.  I  think  private  parties  ought  not  to  be  given  the 
right  to  cause  dissolution  or  divestiture.  They  act — properly  so — out 
of  a  selfish  interest.  They  do  not  have  the  public  interest  at  heart. 

If  you  and  the  courts  are  confused  about  size  and  what  to  do  about 
it.  why  should  we  leave  it  to  private  parties  to  make  those  decisions? 

In  conclusion,  I  am  delighted  to  report  that  antitrust  is  alive  and 
well.  I  do  not  take  quite  as  pessimistic  a  view  of  the  future  as  Max 
does. 

Senator  Kexxedy.  I  think  it  is  a  very  interesting  thesis.  Let  me 
review  just  a  little  bit  of  it. 

Your  sense  is  that,  perhaps,  the  American  public  is  expecting  too 
much  from  the  antitrust  laws,  basically  social,  political,  as  well  as 
economic  implications;  and  we  should  not  expect  the  antitrust  laws 
to  effectively  deal  with 

Mr.  Millstein.  That  would  solve  everything. 

Senator  Kexxedy.  Is  not  part  of  the  problem  that  we  have  dif- 
ficulty in  knowing  whether  there  are  these  implications.  Unless  we 
have  the  economic,  line-of-business  data  to  be  able  to  really  under- 
stand and  study  and  know  the  implications,  then  we  are  really  not 
going  to  know  the  answers  to  these  questions. 

You  have  been  on  the  inside;  you  know  it.  We  are  on  the  out- 
side trying  to  find  out  about  it.  Yet,  you  are  one  of  the  lead  de- 
fendants in  not  encouraging  the  Government  to  get  that  kind  of 
information.  Is  that  not  so? 

Mr.  Millsteix.  I  am  not  encouraging  the  Federal  Trade  Commis- 
sion to  get  that  data  because  I  do  not  believe  the  FTC.  which  is  a 
prosecutorial  agency,  should  be  in  the  business  of  conducting  al- 
legedly impartial  census-type  statistical  surveys.  The  FTC  is  not 
impartial  at  all. 
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I  would  suggest  to  Congress  that,  if  this  data  is  to  be  collected, 
the  recent  recommendations  of  the  Federal  Paperwork  Commission 
be  followed  and  in  addition  the  program  be  moved  out  of  the  FTC 
over  to  the  Census  Bureau.  Business  is  used  to  working  with  the 
Census  Bureau  and  trusts  the  Census  Bureau  in  light  of  statutory 
confidentiality  protection  for  individual  company  data.  I  of  course 
cannot  give  you  any  written  guarantee.  Senator,  but  I  would  make 
a  bet  that  opposition  to  the  line-of -business  program  might  evaporate 
if  Census  took  it  over  and  began  to  work  with  business.  I  believe 
business  would  work  with  Census.  I  believe  that  a  program  can  be 
developed  as  the  Federal  Paperwork  Commission  has  suggested. 

I  think  the  determinative  problem  has  been  that  this  program  has 
been  taken  over  by  the  policeman.  I  do  not  think  business  is  at  all 
comfortable  with  turning  over  its  insides  to  somebody  who  threatens 
to  prosecute. 

Senator  Kennedy.  You  would  certainly  urge  business,  thou,  to 
make  that  information  available  in  terms  of  line-of-business  infor- 
mation ? 

Mr:  Mtlestetn.  Senator,  we  represented  to  the  Federal  Paperwork 
Commission  on  behalf  of  the  companies  we  represent  that  there 
would  be  cooperation  in  looking  for  solutions  to  the  reporting  prob- 
lems, such  as  the  SIC  classification  issue. 

Senator  Kennedy;  Would  the  FTC  be  able  to  use  this  rlata? 

Mr.  Miclstein.  They  can  work  it  out  with  the  Census  Bureau.  T 
do  not  think  they  have  thought  carefullv  about  how  to  do  that.  The 
FTC  is  only  seeking  aggregates  of  individual  company  data  under 
the  line  of  business  program. 

Senator  Kennedy.  You  do  not  have  any  reservations,  then,  if  we 
collect  this  information  in  the  Census  Bureau?  If  the  Trade  Com- 
mission or  the  Antitrust  Division  is  reviewing  or  conductin<r  an 
investigation,  then  shouldn't  that  material  be  made  available  to 
them  ? 

Mr.  Mtelstetn.  I  think  if  you  want  the  cooperation  of  business 
with  Census,  you  have  to  have  adequate  confidentiality  for  the  in- 
dividual company  data. 

Senator  Kennedy.  That  is  right.  But  why  is  it  just  the  total  in- 
dustry: why  not  individual? 

Mr.  Mtlestein.  Individual  company  data? 

T  think  the  individual  companies  feel  that  that  is  data  which 

Senator  Kennedy.  I  know  thev  feel  it.  We  are  just  trying  to  find 
out  what  is  best  in  terms  of  public  poliev. 

Mr.  Millstein.  Principally  because  the  data  that  the  comnanies 
are  asked  to  give  to  Census  for  statistical  purposes  are  unvalidated 
estimates,  which  are  not  put  together  for  purposes  of  antitrust  en- 
forcement, but  which  are  put  together  for  purely  statistical  pur- 
poses, Senator.  I  think  if  for  poliev  planning,  the  FTC  or  the  De- 
partment of  Justice  are  interested  in  statstical  LB  data,  thev  could 
come  to  Census  to  get  all  the  aggregates  and  statistical  data  they 
need,  which  is  what  they  said  thev  wanted.  And  they  can  <ro  to  the 
companies  for  underlying  data  if  they  bring  a  case  or  wish  to  in- 
vestigate a  particular  industry  on  a  detailed  basis. 

I  don't  want  to  fence  on  the  issue  of  individual  company  data,  and 
I'm  not  quite  sure  this  is  the  place  to  debate  it;  but  I  do  think  that 
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you  put  your  finger  on  a  key  question.  Namely,  how  do  you  get  the 
companies  to  cooperate — give  the  data  to  somebody  like  the  Census 
Bureau,  and  at  the  same  time  make  it  available  for  antitrust  en- 
forcement purposes. 

I  would  suggest  that  if  everybody  concentrated  on  that  problem  it 
could  be  solved. 

Senator  Kennedy.  Just  before  hearing  Mr.  Blecher  react  to  this, 
I'd  like  to  ask  Mr.  Millstein — the  recommendation  about  requiring 
the  Department  of  Justice  to  make  available  to  any  private  litigant 
the  evidence  (whether  in  the  form  of  documents,  statements  in 
grand  jury,  or  testimony. — whatever)   on   whirh  its  case  was  based. 

That  was  Mr.  Blecher's  recommendation.  What  is  your  reaction? 

Mr.  Millstein.  I  think  that's  a  tough  suggestion,  and  I'd  like  to 

I'll"  CO  / 

think  about  it. 

I'll  tell  you  what  the  problem  is.  I  think  it  could  discourage  nolo 
pleas;  I  think  it  could  impair  the  entire  consent  judgment  procedure. 
I  think  you  all  heard  those  arguments  presented  during  the  discus- 
sion on  the  APPA,  where  even  the  Antitrust  Division  came  in  and 
said  that  by  requiring  total  disclosure  of  everything  that  goes  on 
during  the  negotiation  process  you  may  discourage  people  from 
entering  into  consent  judgments. 

You  don't  want  to  do  that.  I  don't  think — because  consent  judg- 
ments and  nolo  pleas  are  extremely  useful  devices  for  enforcing  the 
antitrust  laws. 

Senator,  I'd  like  to  think  about  that.  I  think  it's  a  subject  worthy 
of  consideration,  but  I  think  you  should  approach  it  carefully.  You 
don't  want  to  discourage  the  consent  decree  procedure,  nor  the  nolo 
procedure;  and  3Tou're  just  liable  to  if  it  all  becomes  totally  available 
to  private  treble  plaintiffs. 

I  understand  Max's  desire.  Max's  desire  is  that  following  a  Gov- 
ernment case,  he  and  the  plaintiff's  bar  ought  to  be  able  to  grab  up 
everything  the  Government  has  gotten  and  sue. 

"Well,  that  may  be  fine  after  a  defendant  has  been  convicted;  but 
I  don't  know  that  that's  really  fine  after  somebody  enters  into  a 
consent  judgment  and  doesn't  admit  that  he  violated  the  law.  There 
is  a  clear  distinction,  I  think. 

Senator  Kennedy.  That  answer  would  apply  also  to  the  repeal  of 
Section  5(a)  of  the  Clayton  Act? 

Mr.  Millstein.  Yes;  that's  right.  I'm  not  comfortable  with  that 
either,  because  I  think  Max  oversimplifies  it.  He  says  that  it  should 
be  conclusive,  but  I  don't  think  in  this  area  we  necessarily  want  to 
create  conclusive  presumptions  of  antitrust  violations. 

Senator  Kennedy.  Max,  do  you  want  to  just  respond  to  that,  and 
then  I'll  yield  to  my  colleagues. 

Mr.  Blecher.  This  is  the  usual  defense  lawyer  talking  out  of  both 
sides  of  his  mouth. 

First  off  he  says  that  the  Government  should  be  prepared  to  try 
a  case  the  day  it  files;  but  now  he's  telling  you  we  ought  to  deprive 
them  of  the  very  data — individual  company  statistics  and  line-of- 
business  data — that  would  be  a  prerequisite  to  bringing  one  of 
these  cases. 

You  can't  have  it  both  ways.  If  they're  going  to  be  prepared  they 
have  to  have  the  data  to  carefully  analyze. 
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_  Mr.  Millstein.  The  Government  has  the  CID  power  to  get  indi- 
vidual company  data.  Max. 

Mr.  Blecher.  Then  what's  the  big  problem  about  letting  them 
have  it  otherwise? 

Mr.  Millstein.  Why  should  it  be  turned  over  automatically, 
willy-nilly?  I  mean  if  the  Government  suspect  something's  going 
on,  why  make  an  open  book  of  the  company's  affairs? 

Mr.  Blecher.  You  condemn  them  for  not  being  ready  to  go,  and 
you  deprive  them  of  the  very  economic  data  that's  the  life  blood 
of  their  analysis. 

You  can't  have  it  both  ways. 

Mr.  Millstein.  I  don't  think  an  antitrust  case  was  not  brought, 
ever,  because  the  Government  couldn't  get  information. 

Mr.  Blecher.  Nor  can  you  have  it  both  ways  by  arguing  correctly 
that  discovery  is  the  craw  of  the  big  case,  and  then  turn  around  and 
say — as  though  we're  a  bunch  of  lechers — that  the  private  bar  simply 
wants  to  glom  onto  what  the  Government  has  done. 

The  basic  fact  of  the  matter  is  that  after  there  has  been  a  plea 
of  nolo  contendere  the  private  bar  has  got  to  turn  around  and  pay 
an  enormous  amount  of  money,  consume  enormous  judicial  time,  and 
divert  enormous  energy  to  ferreting  out  the  very  same  data  that's 
in  the  hands  of  the  Government — and  the  Government  is  now  unable 
simply  to  put  that  on  the  table  and  say  'take  the  lawsuit  from  there'. 

Now  if  that  were  on  the  table,  those  cases  could  be  disposed  of  in 
record  time  with  a  minimum  of  judicial  involvement. 

Let  me  say  one  thing  on  Mr.  Millstein's  overview.  He  is  back  to 
the  19th  century  view  of  antitrust  as  economics.  That's  where  I 
started.  You've  got  two  views.  It's  either  an  economic  instrumental- 
ity, in  which  it's  a  colossal  failure ;  or  it  is,  as  I  see  it,  a  civil  rights 
act.  He  tries  to  talk  about  a  whole  lot  of  other  factors  that  are  at 
play  in  the  economic  and  social  system.  He  says  antitrust  is  one 
thing;  it's  not  everything. 

Senators,  if  there's  one  thought  I'd  like  to  leave  you  with — as  a 
fairly  experienced  representative  of  relatively  small  companies  who 
have  been  victimized  by  large  companies — people  out  there  who  have 
been  hurt,  literally,  in  their  life's  work  by  big  companies  inducing 
refusals  to  deal ;  by  big  companies  engaging  in  selective  price  cutting 
against  them;  by  big  companies  pre-announcing  phantom  products: 
by  big  companies  using  the  balancing  of  profits  and  the  geographical 
line-of-product  basis.  To  companies  who  have  been  victimized,  been 
hurt  by  those  kinds  of  conduct  by  dominant  industry  representatives 
it  is  everything. 

It's  not  just  one  thing  of  a  bigger  picture;  it  is  everything. 

I  sense  an  alarm — I'm  alarmed  because  nobody  out  there  seems 
to  care  or  worry  about  these  small  people  who  have  invested  their 
life  blood  building  up  an  enterprise  and  suddenly  see  it  destrovcd 
because  they  had  the  temerity  to  challenge  a  dominant  industry  firm. 

I  think  somebody  ought  to  be  concerned  about  it.  Somebody  ought 
to  take  a  hard  look  at  the  judicial  emasculation  of  the  only  remedv, 
if  you  will — the  civil  rights  remedy  that's  available  to  these  people. 
Slowly  it's  going  down  the  tube. 

Mr.  Mtllstetx.  Max  has  always  been  good  at  jury  summations, 
and  I  think  that's  a  good  one;  but  the  facts  are  a  little  different. 
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If  you  take  a  look  at  it,  there's  nothing  wrong  with  treble  damage 
cases.  There  have  been  more  treble  damage  cases  filed  each  year 
than  the  year  before  and  they're  doing  very  well. 

The  problem — the  judicial  reaction  is  not  against  the  individual 
treble  damage  case  that's  filed  on  behalf  of  an  injured  plaintiff:  the 
judicial  reactions  come  against  the  class  action,  where  a  lawyer 
walks  into  court  and  purports  to  be  a  private  antitrust  attorney 
general  not  having  any  client  other  than  this  amorphous  class. 

I  really  don't  think  that  Max's  overdramatization  is  right. 

The  courts  are  open  to  and  full  of  private  treble  damage  litigants 
on  behalf  of  individuals  who  are  really  hurt — if  they're  hurt. 

Mr.  Blecher.  The  vast  majority  of  them  cannot  collect  because 
there's  a  judicial  concern — when  antitrust  starts  hurting  you've  got 
to  protect  the  establishment.  You've  got  to  create  artificial  rules  and 
relevant  market  concepts,  dangerous  probability  concepts — a  whole 
host  of  things  designed  to  inhibit  recovery. 

Mr.  Millstetx.  Max,  now  who's  talking  out  of  both  sides? 

You  live  by  the  courts,  you  die  by  the  courts.  You  were  happy 
to  get  there. 

Mr.  Blecher.  I  think  we  are  here  to  debate  the  question  of  what 
this  subcommittee  ought  to  be  concerned  with  and  what  kind  of  legis- 
lation it  ought  to  be  framing. 

Mr.  Millsteix.  He's  got  the  last  word. 

Senator  Kexxedy.  Certainly  the  Senators  don't.  [Laughter.] 

I  have  no  further  questions. 

I'll  ask  the  members  of  the  committee  if  they  have  any  questions. 

Senator  Thurmond? 

Senator  Ttiufmoxd.  T'd  like  to  ask  you,  has  the  ABA.  through 
its  antitrust  section  suggested  any  way  to  speed  up  the  trial  of  these 
antitrust  cases? 

Mr.  Millsteix.  We  did  a  long  time  ago.  I  think  what  we  did  was 
entirely  outmoded.  Senator. 

We  have  suggested  projects  which  we  expect  to  get  organized 
during  the  summer. 

We  are  considering  revising  the  manual  on  complex  litigation, 
working  with  the  courts — and  we're  not  the  only  ones.  This  fall,  for 
example,  the  Judicial  Conference  of  the  Second  Circuit  is  going  to 
devote  its  entire  meeting  to  the  question  of  how  to  speed  up  fe&ese 
cases. 

The  S'on'Hiern  District  is  overburdened.  We've  got  to  find  ways 
to  try  to  solve  the  problem. 

I  think  you're  going  to  find  a  rising  consciousness  all  over  the 
country.  I  know  it's  happening  out  on  the  coast,  too.  The  judges 
and  the  lawyers  working  together  to  find  ways  to  improve  the 
situation. 

Senator  Thurmond,  Some  have  suggested  that  the  Federal  Trade 
Commission  and  the  Antitrust  Division  of  the  Department  of  Jus- 
tice be  combined  into  one  antitrust  enforcement  agency.  What  are 
your  views  on  that?  Is  it  practical?  I  wonder  what  you'll  have  to 
say  about  this? 

Mr.  Millsteix.  My  views  are  not  firm.  I  was  a  member  of  the 
ABA  commission  to'  study  the  FTC  in  1069.  At  that  time,  after 
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hearing  all  the  arguments,  I  decided  in  favor  of  keeping  them 
separate  on  the  grounds  that  a  healthy  rivalry  didn't  do  any  harm, 
and  having  two  enforcement  agencies  was  not  a  bad  idea. 

I  think  since  that  time  I've  sort  of  modified  my  views,  and  I'm 
leaning  closer  to  taking  another  look  at  putting  them  together.  I 
think  it  would  be  very  much  worthwhile  to  await  Attorney  General 
Bell's  report.  I  know  he  has  work  going  on  on  that.  It  might  make 
things  a  lot  more  efficient  if  there  were  one  antitrust  agency  doing 
the  antitrust  work  and  another  agency  doing  consumer  protection 
type  work. 

Senator  Thurmond.  It  has  also  been  suggested  that  a  special  court 
system  be  established  to  handle  antitrust  cases.  I'm  wondering  if 
you  have  any  thoughts  on  this. 

Mr.  Millstein.  I  don't  think  so.  I  think  that  it's  not  that  monastic 
a  discipline.  I  think  antitrust  belongs  in  the  courts,  with  judges 
who  are  alive  and  real  and  hearing  about  a  lot  of  other  things  that 
are  going  on  in  the  world. 

I  don't  have  any  trouble  with  the  courts.  I  think  if  the  courts  re- 
think the  procedures  and  speed  up  these  cases  with  the  cooperation 
of  the  bar,  it's  the  right  place  for  antitrust  to  bo. 

I  would  not  create  a  special  world  for  antitrust.  It  isn't  a  special 
world;  it's  part  of  an  overall  world. 

Senator  Thurmond.  I  wonder  if  Mr.  Blecher  has  comments  on 
this? 

Mr.  Blecher.  I  think  the  antitrust  functions  of  the  commission 
and  the  Department  of  Justice  oucht  to  be  combined. 

Just  this  week  I'm  negotiating  the  disposition  of  an  antitrust  case 
with  the  Department  of  Justice  in  which  they  charge  that  certain 
conspiratorial  conduct  was  illegal,  when  at  the  same  time  the  Federal 
Trade  Commission  is  proposing  a  rule  that  the  industry  do  exactly 
what  the  Department  has  charged  to  be  illegal. 

I  don't  think  you  can  have  the  duality  function  effectively. 

Senator  Thurmond.  Thank  you  very  much. 

That's  all  I  have.  Mr.  Chairman. 

Senator  Kennedy.  Senator  Metzenbaum? 

Senator  Metzenbaum.  Mr.  Millstein.  you  indicated  in  answer  to  the 
Senator  from  South  Carolina's  question  that  the  American  Bar  As- 
sociation is  working  on  the  question  of  delays  in  the  court  and  is 
going  to  <ret  at  the  subject  some  time  later  this  year;  is  that  correct? 

Mr.  Millstein.  Yes  sir:  at  least  the  antitrust  section  of  the  ABA. 

Senator  Metzenbaum.  How  long  has  the  problem  existed  about 
delays  in  the  Federal  courts? 

Mr.  Millstein.  It  has  been  a  long  time.  Senator,  and  we've  been 
at  it.  T  can  show  you  going  back  year  after  year  where  people  come 
in  and  address  the  problem.  It  seems  to  be  a  very  difficult  and  un- 
manageable one  because,  after  all,  in  the  end,  Senator,  you've  got  to 
get  judges  to  agree  to  do  something. 

Senator  Metzenbaum.  I  guess  that's  really  the  thrust  of  my  con- 
cern. 

Mr.  Millstein.  Right. 

Senator  Metzenbaum.  The  ABA  Committee  on  Antitrust — would 
you  say  that  that's  equally  balanced  between  plaintiffs'  lawyers  and 
defense  lawyers? 
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Mr.  Millsteix.  We're  trying  to  make  it  so. 

Max  and  I  are  both  on  the  council.  I'm  going  to  become  Chairman 
this  summer,  and  Max  is  going  to  be  there  watching  me  every 
minute.  I'm  trying  to  bring  on  as  many  plaintiffs'  lawyers  that  I 
can  get  my  hands  on  to  serve  in  the  section. 

Senator  Metzexbaum.  In  the  past  it  has  not  been  that  way  ? 

Mr.  Millsteix.  No.  It's  getting  that  way,  your  honor [Laugh- 
ter.] 

Senator  Metzexbaum.  I'll  put  on  my  judicial  toga. 

Mr.  Millsteix.  I  think,  quite  honestly,  the  private  bar  hasn't 
really  come  out  to  participate  in  the  antitrust  law  section.  We've 
had  to  go  find  them  and  convince  them  that  we  are  not  the  estab- 
lishment. 

I  think  another  thing  has  happened;  namely,  that  there  is  now  a 
big  mix  of  plaintiff  and  defendant  representation  by  the  same  law 
firm.  Max  was  telling  me  last  night  that  one  of  the  biggest  plaintiffs' 
lawyers  in  California  is  a  law  firm  that  I  always  thought  of  ex- 
clusively as  defense  oriented. 

What  has  happened  is  that  there  has  been  such  a  growth  in  private 
actions  that  law  firms  that  used  to  think  of  themselves  as  exclusively 
defendants',  aren't  anymore.  They  are  everything. 

Senator  Metzexbaum.  Max.  are  you  giving  adequate  assistance  to 
see  to  it  that  enough  of  the  plaintiffs'  lawyers  are  on  the  ABA 
Antitrust  Committee  ? 

Mr.  Blecher.  Yes.  I  think  the  criticism  of  the  ABA's  Antitrust 
Section  in  the  past  was  perfectly  justified.  I  think  it  should  not  be 
directed  at  Ira,  who  is  making  a  sincere,  good  faith,  honest  effort 
to  broaden  the  representations  so  that  we  get  a  cross  section  of  views 
— and  I'm  working  with  him  as  best  as  I  can  to  develop  that,  so  that 
they  don't  always  come  out  negative  on  every  proposal. 

Mr.  Millsteix.  He  can't  even  let  me  have  an  undiluted  compli- 
ment. [Laughter.] 

Senator  Metzexbaum.  I  thought  he  did  pretty  well  on  that. 

I  would  urge  you  that  since  justice  delayed  fails  to  be  justice  in 
most  instances,  to  move  with  dispatch  because  I  think  that  this  is  a 
very  pressing  problem.  As  a  lawyer  and  as  a  member  of  the  Senate 
I'm  particularly  concerned  about  it.  I  want  to  say,  though,  that  I 
appreciate  your  own  concern  in  this  regard.  I  think  you  ought  to 
accelerate  your  timetable  because  I  think  you're  better  able  to  do 
something  about  it  than  the  courts;  possibly  even  than  by  the  legis- 
lative process,  though  that  is  always  left  as  a  last  resort. 

Mr.  Millsteix.  I  think  you're  absolutely  right. 

Mr.  Blecher.  I  think  it's  a  splendid  recommendation.  I  think  it 
ought  to  be  implemented. 

Senator  Metzexbaum.  Thank  you. 

Senator  Kexxedy.  Senator  Laxalt? 

Senator  Laxalt.  I  have  a  question  or  two. 

As  I  indicated  yesterday,  I'm  new  to  this  subcommittee  and  new  to 
the  field.  I  have  absolutely  no  antitrust  experience  as  a  lawyer. 

It  appears  to  me  that  on  the  basis  of  early  impressions  that  the 
change  in  substantive  law  represents  only  a  fraction  of  the  problem. 

I  tret  the  feeling;  that  those  who  are  interested  in  the  antitrust  en- 
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forcement  in  this  country  are  badly  over-matched  in  terms  of  num- 
bers, probably  in  terms  of  capability.  There  are  thousands  of  lawyers 
in  very  prestigious  law  firms  running  around  this  country.  Against 
that  we  have  a  couple  of  hundred  young  lawyers — very  competent, 
ver}7  dedicated,  but  nonetheless  less  experienced.  We  have  judges 
who  we  were  told  during  the  course  of  processing  the  judicial 
judgeship  hearing  that  are  badly  overworked.  I  suspect  that  many 
of  them  are  over-matched  when  it  comes  to  an  antitrust  case. 

In  theory  it  is  all  well  and  good  to  have  a  judge  hearing  an  anti- 
trust case  and  still  be  part  of  the  real  world;  but  all  of  us  know 
from  practice  in  the  Federal  courts  that  there  are  Federal  judges 
and  there  are  Federal  judges.  Some  I  do  not  think  would  have  the 
background  to  handle  an  antitrust  case.  Many  others  don't  have  the 
management  background. 

Basically  what  I'm  getting  at  here  is  bread  and  butter. 

Are  we  at  the  point  in  the  handling  of  antitrust  cases  that  we 
should  think  in  terms  of  a  blue  ribbon  judge  setup  ?  Are  we  at  that 
point — to  do  an  effective  job  on  the  judiciary  side?  It's  unacceptable, 
except  maybe  in  theory — but  as  a  practical  matter  if  we're  going  to 
do  the  job  of  processing  these  cases — How  do  we  beef  it  up? 

Mr.  Blecher.  I  didn't  respond  to  Senator  Thurmond's  question 
along  the  same  line,  Senator  Laxalt. 

You're  one  hundred  percent  correct.  Without  trying  to  single  out 
people  and  having  the  broad  cross  section  —  there's  simply  some 
judges  who  neither  have  the  management  talent  nor  the  vigor  to 
get  the  lawyers  in  by  the  collar,  as  Ira  suggested,  shake  them  loose 
and  force  them  to  move  the  case  along.  And  some  of  them,  frankly, 
without  the  intellectual  capacity  to  understand  the  issues  that  are 
involved  in  the  most  important  cases. 

Any  judge,  I  think,  can  understand  if  you  get  together  in  a  hotel 
room  and  fix  prices.  When  you  get  into  the  more  sophisticated 
areas  many  judges  simply  don't  have — by  reason  of  their  training 
and  experience — They  come  off  the  criminal  side  of  the  calendar; 
some  of  them  do  personal  injury  work.  This  is  a  whole  new  ballgame 
to  them. 

The  idea  of  appointing  a  prominent  court  to  deal  with  the  question 
of  antitrust  has  problems  because  over  a  period  of  time  it's  going 
to  develop  a  bias.  It  is  either  going  to  exonerate  everybody  and 
chill  the  enforcement  prospect,  or  it's  going  to  convict  everybody 
and  there's  going  to  be  hues  and  cries,  because  those  people — You 
get  a  passion  about  antitrust.  It's  not  something  you  can  stand  back 
from  and  be  dispassionate  about. 

These  are  like  divorce  cases,  and  the  principals  involved  in  these 
cases  are  highly  emotional. 

The  idea  of  a  roving:  group  of  judges  —  a  revolving  group  of 
judges — selected  carefully  by  the  Judicial  Conference  by  reason  of 
their  training  and  experience  to  cope  with  these  cases  would  be  a 
terrific  idea. 

There's  some  judges — a  lot  of  lawyers — but  some  judges,  which  is 
what's  frightening,  suggest  you  ought  to  abolish  the  right  of  the 
jury  trial  in  these  cases.  Just  have  a  judge — many  of  whom  are 
totally  unsophisticated — resolve  these  important  law  suits.  Now  I 
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think  that's  just  an  abhorrent  idea.  It  .goes  against  everything  I've 
ever  known  and  understood  about  the  system. 

I  listened  to  the  proposal  that  you  ought  to  institute  the  one- 
challenge  rule  like  they  have  in  California  state  courts.  You  can  get 
rid  of  one  judge  on  a  preemptory  basis;  but  you're  still  playing 
Eussian  roulette.  Judges  have  philosophies,  backgrounds  and  preju- 
dices about  this. 

I'm  not  willing,  for  the  most  part,  to  trust  a  judge  to  decide  these 
kinds  of  cases. 

But  if  you  had  a  panel  of  judges  available — maybe  composed  of 
some  senior  judges  who  are  experienced  and  competent — from  whom 
the  lawyers  might  be  able  to  make  a  selection — say  'look,  can  we 
agree  on  this  fellow  ?  He's  had  a  lot  of  experience.  He's  fair-minded.' 
It  requires  a  lot  of  judicial  supervision  to  pick  the  right  panel  of 
judges  from  whom  you  could  make  a  selection  to  try  these  cases. 

I  don't  think  we'd  get  bogged  down,  because  there  is  an  awful  lot 
of  judicial  talent  going  to  waste,  whereas  a  lot  of  these  cases  get 
assigned  to  people  who  are  simply  incompetent  to  deal  with  them, 
frankly. 

Senator  Laxalt.  Tell  me,  in  the  trade,  among  the  Federal  judges, 
how  many  judges  presently — on  the  basis  of  experience  or  otherwise 
— are  competent  to  handle  the  tough  antitrust  cases? 

Mr.  Blecher.  I  think  there  are  a  great  deal.  You're  going  to  get 
over  50  percent  that  I  would  say  have  the  competence  to  do  it.  A 
lot.  of  it  is  the  time. 

See,  what  Ira's  suggesting  is  absolutely  right.  You've  got  to  get 
the  lawyers  in  and  shake  them  by  the  lapel ;  or  use  a  technique  some 
of  our  judges  in  the  central  district  of  California  use — they  call  you 
in  for  a  pre-trial  conference  and  say  that  eight  months  from  today 
we're  going  to  trial.  Unless  you  sing  'Mammy'  on  bended  knee  and 
in  blackface,  you're  not  going  to  get  an  extension. 

Mr.  Millsteix.  That's  absolutely  right. 

Mr.  Blecher.  And  they  force  you  to  curtail  your  discovery  to  the 
legitimate  issues — no  walking  into  the  forest. 

Senator  Laxalt.  Is  there  any  way  that  we  can  curtail  discovery 
here  ? 

Mr.  Millsteix.  I  wouldn't  do  that.  If  there  were  a  way  to  legis- 
late the  judges  doing  what  Max  says,  that  would  be  a  whole  lot  more 
important.  I  don't  think  you  want  to  put  it  in  a  box. 

Mr.  Blecher.  I  did  not  finish. 

The  problem  is  not  that  so  many  of  them  are  incompetent.  There 
are  some  incompetents:  but  the  problem  is  that  they're  busy.  They 
haven't  got  the  time  to  do  what  Ira  suggested.  That  takes  time. 
They've  got  to  read  the  file.  They've  got  to  be  briefed  on  what 
the  lejral  issues  are.  on  what  the  law  is.  They've  got  to  have  the 
time  to  listen  to  a  Government  and  private  lawyer  take  an  hour  to 
tell  them  what  the  case  is  about  and  what  their  evidence  consists 
of,  and  for  the  defendant  to  rebutt  that  and  to  frame  the  issues,  then 
to  devise  an  order.  That  takes  a  lot  of  time,  and  they're  too  busy  for 
the  most  part. 

That's  why  I  suggest  if  you  were  to  get  a  group  of  judges  who 
were  to  be  assigned  on  a  rotating  basis  exclusively  to  the  conduct 
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of  antitrust  cases — and  drawing  heavily  on  the  senior  judges,  many 
of  whom  have  extraordinary  experience  in  this  area.  Make  them 
available,  and  give  them  these  cases  as  their  almost  sole  responsi- 
bility. Then  you  could  get  some  action ;  because  they'd  have  both 
the  experience  and  the  time  to  do  the  job  right. 

Mr.  Millstein.  I'm  not  quite  sure  I'd  want  an  exclusive  group  of 
judges  doing  anything  exclusively — whether  trying  criminal  cases 
or  otherwise.  That's  just  a  personal  view. 

I  do  think  there  are  a  couple  of  other  things,  however,  that  could 
be  done. 

One — It's  like  everything  else;  it's  quality.  Do  you  want  to  im- 
prove the  quality  that's  on  the  bench? 

I'm  not  sure  that  the  present  compensation  for  judges  encourages 
the  best  people  to  come  out  and  serve  for  example,  in  the  Southern 
District  of  New  York,  or  in  other  high  cost  areas  where  the  cost 
of  living  is  just  a  whole  lot  different  than  it  is  in  Idaho  or  Montana. 

I  think  consideration  ought  to  be  given  to  having  'combat  pay' 
for  judges  in  areas  in  which  it's  tough  to  work  and  live. 

Why  not  find  a  way  to  get  the  very  heavily  congested  courts  to 
attract  the  better  men  through  better  pay?  Los  Angeles;  San  Fran- 
cisco; Chicago;  New  York;  Boston — these  are  tough  places  to  be  a 
judge,  let  me  tell  you.  I'm  not  sure  it's  a  very  attractive  business. 
And  we're  paying  very  little. 

The  first  thing  I'd  like  to  see  is  good  quality  people  on  the  bench; 
and  T  think  we  should  do  it  by  discriminating  a  little  bit  and  paying 
more  to  get  people  in  the  very,  very  tough  judicial  jobs — and  then 
movo  of  them.  That's  point  one. 

Point  two— there's  another  thing  going  on  that  I  think  you  should 
be  aware  of.  "When  I  say  'we*,  in  the  Second  Circuit  at  the  Judicial 
Conference,  we're  beginning  to  give  some  thought  to  one  judge's  idea 
of  having  a  Judicial  Information  Retrieval  System,  in  effect.  A  judge 
who  gets  involved  in  something  where  the  parties  haven't  helped  him 
in  terms  of  teaching  him  what  he  has  to  decide  can  reach  out  for  help. 

One  of  the  problems  that  many  judges  feel  is  that  the  private 
lawyers  or  the  Government  lawyers  don't  give  them  what  they  need 
to  decide  the  case,  and  they  want  to  look  around  for  another  way 
of  doing  it. 

Now  that's  a  tough  concept,  because  parties  worry  about  judges 
doing  extra  judicial  research  into  the  facts.  That's  always  a  problem 
when  you  try  a  case. 

On  the  other  hand,  the  judges  feel  a  need  to  get  more  informa- 
tion than  they  have — as  you  said.  They  get  thrown  into  cases  about 
industries  they  know  nothing  about,  and  then  have  to  make  these 
Solomon-like  decisions.  Where  do  they  go  for  help?  Well,  we're 
starting  to  think  about  that,  too. 

Senator  Laxalt.  That's  all  I  have,  Mr.  Chairman. 

Senator  Kennedy.  Thank  you  very  much.  That's  very  interesting. 

ANTITRUST   ENFORCEMENT   IN    EXERGY-RELATED   AREAS 

[The  nropared  statements  and  supplemental  material  of  Maxwell 
Blecher  and  Ira  Millstein  follow :] 
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Prepared  Statement  of  Maxwell  C.  Blecher,  Esq. 

I  arn  grateful  for  this  opportunity  to  appear  before  the  committee  to  express 
some  views  as  to  the  state  of  antitrust. 

In  1949,  in  his  classic  dissent  in  Standard  Stations,  Mr.  Justice  Douglas,  said : 

•  •*  *  *  jjig  business  has  become  bigger  and  bigger.  Monopoly  has  flour- 
ished. Cartels  have  increased  their  hold  on  the  nation.  The  trusts  wax 
strong.  There  is  less  and  less  place  for  the  independent." 

More  than  25-years  later,  in  the  July  1975  ABA  Journal,  Professor  Arthur 
John  Keeffe  reported : 

"So  the  trend  toward  corporate  bigness  has  picked  up  steam  in  recent 
years :  110  of  the  Fortune  500  largest  industrials  disappeared  by  merger 
increased  from  1962  to  1968,  and  the  average  number  of  mergers  each  year 
from  1967  to  1969  was  3,605.  From  1950  to  1974  the  200  top  industrial 
firms  increased  their  control  over  manufacturing  assets  from  46  to  66 
per  cent.  And  116  'billion-dollar'  companies  now  have  52  per  cent  of  all 
the  manufacturing  assets  in  our  trillion-dollar  economy." 

If  it  is  concentration  we  fear,  let  us  relax.  We  have  already  been  eaten.  Our 
economic  system  has,  in  Mr.  Justice  Douglas'  words,  already  been  remade 
"in  the  image  of  the  cartel."  Worrying  about  the  economic  effect  of  antitrust 
today  is  the  proverbial  barn-locking  after  the  horse  has  escaped. 

As  an  instrument  of  economic  policy  the  antitrust  laws  have  little  force — 
if  ever  they  did.  The  function  of  antitrust  today  is  akin  to  that  of  the 
civil  rights  laws :  a  means  to  protect  against  the  abuse  of  cartel-like  power 
exerted  by  one  or,  at  most,  few  companies  who  control  our  key  industrial  cate- 
gories. To  frame  antitrust  rules  as  though  they  will  actually  impact  our  eco- 
nomic system  is  at  best  naive  and  at  worst  disastrous. 

Today's  antitrust  policy  should  relate  to  the  creation  of  remedies  for  those 
victimized  by  the  abuse  of  economic  power.  Those  who  criticize  the  windfall 
recoveries  and  those  who  formulate  impossible  legal  tests  for  recovery,  arguing 
that  the  law  today  promotes  soft  competition,  are  either  academicians  who  have 
lost  sight  of  reality  of  judges  whose  protectionist  viewpoint,  however  earnest, 
is  at  odds  with  the  philosophy  of  antitrust. 

The  correct  theoretical  balance  between  government  and  private  enforcement 
would  be  for  the  government  to  undertake  the  massive,  so-called  structural 
cases  and  the  national  price  fixing  conspiracies  which  traditionally  leaving  to 
private  litigants  those  antitrust  violations  of  narrower  scope  or  more  localized 
impact.  In  fact,  because  of  presidential  disinterest,  political  influence,  budget 
limitation  and  in  some  instances,  appointment  of  a  series  of  academicians  to 
a  position  which  should  be  occupied  by  a  "cop,"  the  roles  of  the  Government 
and  private  litigants  have  been  almost  entirely  reversed. 

Hopefully,  the  future  will  see  some  changes.  With  an  administration  which 
has  pronounced  a  commitment  to  antitrust  enforcement  and  with  this  commit- 
tee to  prod  it  on,  we  are  watching  for  the  Justice  Department  to  resume  an 
active  interest  in  meaningful  enforcement,  rather  than  its  recent  role  of  pro- 
ducing a  high  volume  of  cases  either  of  marginal  economic  or  "civil  rights" 
significance.  But,  the  Department  needs  help.  First,  the  Judiciary — taking  its 
cue  from  a  Supreme  Court  which  has  shown  a  disinterest  in  antitrust — has 
become  increasingly  conservative,  particularly  in  cases  alleging  violations  of 
section  2  of  the  Sherman  Act  dealing  with  monopolization  and  attempted 
monopolization.  I  urge  the  committee  to  propose  a  rewriting  of  section  2  of  the 
Sherman  Act  dealing  with  monopolization  and  attempted  monopolization  which 
will  first  clarify  that  the  status  of  monopoly  is  to  be  condemned  unless  the 
monopolist  can  demonstrate  that  it  achieved  its  status  solely  as  a  result  of 
superior  skill,  industry  and  foresight. 

We  are  not  against  monopolists  because  they  are  "bad  guys".  We  nre 
against  monopolization  because  its  status  is  anticompetitive  and  because  the 
power  of  monopoly  carries  with  it  the  ability  of  abuse,  inevitably  exercised 
against  those  with  the  temerity  to  challenge  it. 

Of  equal  or  perhaps  more  importance,  the  attempt  clause  of  section  2  needs 
expansion.  The  attempt  clause  ought  to  be  written  in  a  fashion  which  makes 
clear  to  the  courts  that  it   condemns   unilateral  conduct  by   any   single  firm 
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having  more  than  a  minimal  share  of  any  line  of  commerce  (rather  than  an 
"economically  relevant  market")  which  consists  of  purposeful  acts  specifically 
intended  to  eliminate  one  or  more  competitors  in  that  line  of  commerce  or 
seriously  impairs  or  suppresses  the  ability  of  competitors  within  that  line  of 
commerce  to  effectively  compete.  Incidentally,  such  an  enactment  would  safely 
permit  repeal  of  the  confusing  and  currently  unenforced  Robinson-Patman  Act. 

In  short,  section  2  of  the  Sherman  Act  ought  to  protect  smaller  companies 
from  being  victimized  by  larger  competitors  by  the  endless  and  ingenious  prac- 
tices which  large  companies  can  devise  for  their  destruction  or  constraint.  The 
present  overly-technical  requirements  of  an  economically  defined  relevant  mar- 
ket and  dangerous  probability  of  success  in  acquiring  monopoly  power  has 
permitted  numerous  companies  with  dominant  industry  status  to  escape  pur- 
posefully destructive  conduct  with  impunity.  If  similar  judicial  interpreta- 
tions were  to  emasculate  the  Civil  Rights  Act,  the  country  would  rise  up  with 
indignation.  Yet,  the  clear  judicial  tendency  to  render  section  2  wholly  ineffec- 
tive has  gone  virtually  unnoticed. 

Secondly,  the  Government  needs  help  in  the  actual  handling  of  its  major 
litigation.  Attorney  General  Bell  recently  acknowledged  the  enormous  diffi- 
culties involved  in  the  Department  prosecuting  important  monopolization 
or  structural  cases.  The  blunt  fact  is  that  the  Department  has  been  unable  to 
retain  enough  of  its  talented  recruits  to  develop  a  stable  of  experienced  trial 
lawyers  capable  of  withstanding  the  onslaught  of  the  premier  law  firms,  fi- 
nanced with  "the-sky-is-the-limit"  budgets,  retained  to  defend  such  cases.  I 
propose  that  the  Government,  which  has  able,  dedicated  and  hard-working 
young  lawyers,  go  to  the  outside  and  retain  from  private  practice  lawyers 
experienced  in  the  conduct  of  the  big-case  to  work  with,  organize  and  direct  the 
younger  Justice  Department  lawyers.  The  "big  case"  has  not  just  become 
unmanageable,  it  has  become  a  menace  to  the  system,  threatening  to  bring 
disgrace  upon  the  bar  and  judiciary  alike.  Because  of  inexperience  and  fear, 
the  Government  is  largely  responsible  for  overexpanding  and  overtrying  these 
cases,  and  though  warned  of  his  tendency,  more  than  a  decade  ago  by  Judge 
Wyzanski,  the  trend  toward  the  behemoth  presentation  has  become  even  more 
pronounced.  In  such  a  case,  the  defendant  always  wins,  regardless  of  what 
decision  the  Court  appears  to  reach. 

I  do  not  mean  to  suggest  that  the  Government  give  up  its  role  in  enforce- 
ment of  price-fixing  or  other  per  se  offenses.  But  I  would  endorse  the  Attorney 
General's  suggestion  that  smaller,  regional  or  localized  price-fixing  cases  be 
turned  over  to  the  state  attorneys  general  for  prosecution  who,  armed  with 
parens  patraie  legislation,  are  more  than  amply  motivated  to  carry  the  load. 
This  will  leave  the  Antitrust  Division  available  to  utilize  its  resources  to 
prosecute  the  large  national  price  fixing  cases.  Such  a  change  of  emphasis  would 
require  the  expansion  of  its  liaison  with  the  state  enforcement  bureaus  and 
the  free  disclosure  to  them  of  leads  and  evidence  accumulated  by  the  Depart- 
ment. Finally,  the  Department  must  cooperate  not  compete  with  private 
plaintiffs. 

Judge  Manuel  Real  of  the  Central  District  of  California  said  it1  as  well 

In  a  Nation  that  now  exceeds  one  trillion,  forty  six  billion  dollars  in 
gross  national  product,  Government  cannot  possibly  be  relied  upon  to  pro- 
vide vindication  of  every  person  or  entity  aggrieved  by  a  violation  of  the 
antitrust  laws.  It  must  be  left  to  private  litigants  to  guarantee  to  them- 
selves the  assurance  that  the  future  will  not  repeat  the  past. 
The  private  plaintiff  is  motivated  by  selfish  interest.  But,  whatever  you  may 
say  about  selfishness  as  a  motive,  it  is  nonetheless,  the  cornerstone  of  competi- 
tive capitalism.  Out  of  the  clash  of  the  plaintiff's  selfishness  against  the  alleged 
selfishness  of  the  defendant — which  after  all  is  what  motivates  all  antitrust 
violations— comes  true  vindication  of  the  public  interest :  the  clash  of  market- 
place realities  determined  in  a  courtroom  setting  produces,  I  submit,  the  very 
best   enforcement   of   the   antitrust   laws   and   the  very   best    results   for   the 
preservation  of  the  system. 

The  contributions  of  private  enforcement  to  the  overall  scheme  are  substantial 
both  the  quality  and  quantity.  Virtually  all  of  the  cases  defining  the  parameters 


iCalnetlcs  Corp.  vs.  Volkswagen  of  America,  348  F.  2d  606,  620   (CD.  Calif.  1972). 
as  possible: 
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of  the  "attempt"  clause  of  section  2  of  the  Sherman  Act  have  been  brought  by 
private  parties,  as  have  virtually  all  cases  fixing  the  permissible  boundaries 
of  the  relationship  between  franchisor  and  franchisee.  The  overwhelming  ma- 
jority of  cases  relating  to  the  distribution  process  involving  the  respective 
rights,  duties  and  obligations  between  manufacturer  and  distributor-dealer 
have  been  developed  through  private  litigation.  Most  cases  dealing  with  the 
fraudulent  procurement  or  use  of  patents  have  been  initiated  by  the  private 
plaintiffs.  So  too,  with  respect  to  the  body  of  law  dealing  with  the  interaction  of 
the  First  Amendment  and  the  antitrust  laws.  Additionally,  important  structural 
cases  in  the  telephone  equipment  industry,  the  photography  industry  and  the 
computer  industry  have  been  initiated  by  large  companies  whose  survival  in 
those  particular  industries  appeared  at  stake.  Finally,  major  price-fixing  cases 
in  oil,  asphalt,  gypsum  and  beef  have  been  successfully  prosecuted  by  private 
plaintiffs  well  in  advance  of  the  Department  of  Justice. 

But  private  enforcement  is  not  perfect.  It  has  in  some  instances  caused  out- 
cries of  anguish — some  justified  and  some  not.  Even  the  Chief  Justice  has  re- 
cently commented  on  the  'loss  of  public  confidence  (in  the  judicial  system) 
caused  by  lawyers'  using  the  courts  for  their  own  ends  .  .  ."  (70  F.R.D.  at  91.) 
He  further  observed  "Correct  or  not,  there  is  a  widespread  feeling  that  the 
legal  profession  and  judges  are  overly  tolerant  of  lawyers  who  exploit  the 
inherently  contentious  aspects  of  the  adversary  system  to  their  own  private 
advantage  at  public  expense."  (Id.)  Most  of  this  "widespread  feeling"  stems 
from  class  action  prosecution  of  antitrust  cases,  largely  of  the  variety  follow- 
ing the  filing  by  the  Government  of  a  civil  or  criminal  price-fixing  case. 

I  fully  agree  with  the  Chief  Justice  that  there  is  a  widespread  feeling  among 
the  judiciary  that  lawyers  have  used  the  class  action  device  to  extract  settle- 
ments and  more  importantly,  huge  fees.  The  judicial  reaction  may  well  be 
responsible  in  part  for  the  backlash  which  seems  to  be  unfolding  against  anti- 
trust enforcement  in  general.  We  must  correct  this  before  the  judges  throw 
out  the  baby  with  the  bath  water.  Accordingly,  I  propose — here  not  speaking 
for  the  majority  of  the  "plaintiff's  antitrust  lawyers" — that  this  committee 
consider   legislation   which    embraces   the  following   combination   of   changes: 

1.  Abolition  of  consumer  class  actions  under  the  antitrust  laws  with  a  cor- 
responding expansion  of  the  parens  patriae  powers  of  the  state  attorneys  gen- 
eral to  place  responsibility  for  the  recovery  of  consumer  damages,  that  is  cases 
where  the  consuming  public  has  paid  the  bill  in  public,  rather  than  private 
hands,  in  this  way,  someone  will  be  accountable  for  the  result  and  lawyers 
will  not  be  seen  as  using  the  courts  for  their  own  enrichment. 

2.  In  all  cases  brought  by  a  private  party  following  and  based  predom- 
inantly upon  a  Government  prosecution:  a.)  abolishing  or  restricting  them  to 
situations  where  exceptional  circumstances  exist  on  the  theory  that  govern- 
ment cases  are  well  publicized,  that  public  agencies  and  private  plaintiffs  have 
means  to  coordinate  their  actions,  under  28  U.C.  1407,  which  was  passed  sub- 
sequent to  rule  23  and  which  renders  the  class  action  mechanism  unnecessary 
to  achieve  many  of  the  objectives  sought  by  its  adoption;  b.)  requiring  the 
Department  of  Justice  to  make  available  to  any  private  litigant  the  evidence 
(whether  in  the  form  of  documents,  statements,  grand  jury  testimony  or 
whatever)  on  which  its  case  was  based:  c.)  repeal  section  5(a)  of  the  Clayton 
Act.  In  light  of  recent  cases  dealing  with  collateral  estoppel  it  is  an  anachron- 
ism. If  the  Government  wins  its  case,  that  ought  to  be  conclusive  as  to  liability 
in  any  private  case  based  on  the  same  facts;  and  d.)  specifically  authorize 
private  plaintiffs  to  secure  the  same  forms  of  equitable  relief,  namely  divesti- 
ture and  mandatory  injunction,  as  are  available  to  the  Government.  Judge  Real 
was  100  percent  correct  when  he  stated  that  if  private  enforcement  is  to  be 
effective  in  the  overall  scheme,  the  private  parties  must  have  the  same  weapons 
in  their  arsenal  as  the  Government.  There  is  an  underlying  fear  of  abuse  and 
grave  concern  that  private  parties  are  not  motivated  with  the  same  public 
interest  as  the  Government.  Granted  those  premises,  the  conclusion  does  not 
follow,  because  it  is,  after  all,  the  Courts  which  will  authorize  use  of  the 
remedy  on  a  fact  record  which  will  either  mandate  or  fully  justify  the  exercise 
of  discretion  under  traditional  equitable  doctrines. 

Antitrust  is  not  in  the  best  of  health.  The  Department  of  Justice  has  for 
many  years  now  seemed  largely  disinterested  and  sometimes  unable  to  strike 
at  the  heart  of  the  cartelized  or  monopolized  industries.  The  courts  seem  in- 
creasingly hostile  to  antitrust. 
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Antitrust  needs  to  be  awakened  and  debated.  A  commitment  to  the  free 
marketplace  and  perhaps  more  important,  to  the  rights  of  those  victimized 
by  power  and  size,  must  be  reaffirmed.  From  my  vantage  point,  that  commit- 
ment is  now  lacking,  and,  no  dedication  of  the  goals  of  antitrust  can  be 
discerned  in  our  National  Government.  It  is  my  devout  hope  that  here  in  the 
Congress  the  first  candle  will  he  lit  in  the  process  of  reaffirming  the  values  of 
antitrust. 

Prepared  Statement  of  Ira  Mi.  Millstein 

Mr.  Chairman,  members  of  the  Sena  I  e  Subcommittee  on  Antitrust  and  Mono- 
poly. I  am  pleased  to  have  been  invited  today  to  present  my  views  on  priorities 
for  antitrust  enforcement. 

I  had  a  professor  at  law  school  who  taught  the  subject  of  conflicts  of  law— 
a  discipline  which  attempts  to  ascertain  what  state's  law  applies  to  today's 
marvelously  complex  multistate  domestic  and  international  transactions.  The 
professor  loved  one  old  English  case  involving  the  island  of  Tobago,  and  de- 
veloped a  hypothetical  problem  based  on  that  case  where  the  complicated 
transaction  was  between  a  host  of  companies,  all  located  or  doing  business  in 
different  countries,  including  the  United  States,  England,  France,  and,  of 
course,  his  favorite,  the  island  of  Tobago.  No  matter  how  the  students  rea- 
soned or  struggled,  in  class,  for  two  full  days,  to  grasp  for  United  States 
English,  or  other  more  familiar  law,  our  professor  would  demonstrate  with 
airtight  logic  that  the  law  of  Tobago  applied.  Finally,  after  we  were  intellec- 
tually spent  or  gave  up,  he  outspread  his  arms  and  shouted  triumphantly, 
"Tobago   rules  the  world." 1 

This  picture  .lumped  to  my  mind  when  I  read  Max  Blecher's  outline  of  the 
testimony  he  has  given  to  this  subcommittee  today.  We  are  both  antitrust  lawyers 
who  have  spent  the  bulk  of  our  professional  lives  counseling  on  antitrust 
problems,  representing  our  clients  before  the  FTC  and  Antitrust  Division,  and 
trving  antitrust  cases  in  the  courts.  For  Mr.  Blecher,  the  problem's  simple— 
light  a  candle  for  antitrust:  we're  in  the  grasp  of  oligopoly;  it's  all  over, 
obviously  there's  no  competition;  direct  the  Federal  and  State  governments, 
and  private  parties,  of  course,  to  break  them  up,  enjoin  them,  fine  them,  penal- 
ize them,  recover  the  ill-gotton  gains— but  apply  the  antitrust  laws  to  the  hilt 
and  if  the  laws  don't  fit  the  seventies,  stretch  them  to  tit;  and  if  they  rip  in  the 
stretching  process,  change  them ;  but  no  matter  what,  apply  them,  blindly,  if 
you  will,  for  after  all,  "Antitrust  rules  the  world." 

My  experience  and  instincts,  however,  convince  me  that  this  view  is  too 
parochial.  Antitrust,  as  such,  is  important,  very  important.  But  I  question 
whether  "Antitrust  rules  the  world,"  given  the  infinitely  more  complex  world 
we  todav  are  living  in  than  in  1890  (the  year  of  the  birth  of  the  Sherman 
Act)  or*1914  (the  birth  of  the  Clayton  and  FTC  Acts),  or  1936  (the  birth  of 
Robinson-Patman).  or  even  1950  (the  significant  amendments  of  Clayton 
Act  section  7).  We  are  not  dealing  with  industrial  complexes  operating  in 
local  markets,  comprised  of  atomistic  units,  and  a  laissez-faire  government. 
Labor  is  big  and  not  so  mobile;  Government  is  big,  active,  and  participating 
in  day-to-day  business  decisionmaking;  competition  and  markets  are  global — 
even  the  small  local  merchant  carries  goods  from  all  over  the  world;  one 
can  buy  autos  throughout  the  United  States  which  are  made  in  five  or  more 
countries  besides  the"  United  States ;  many  significant  products  essential  for 
the  national  well-being  require,  for  their  production  and  marketing,  fantastic 
capital  investments,  with  the  expectancy  of  return  inherently  risky— hence 
there  may  be  no  "new  entrants"  even  after  a  few  "good"  profit  years;  the 
consumer'  is  at  once  smarter  by  virtue  of  the  information  which  the  law  re- 
quires be  provided,  but  also  more  confused  by  the  array ;  the  legislature  has 
imposed  social  standards  in  such  areas  as  employment  conditions,  safety  and 
health,  environment  and  ecology,  and  these  imposed  social  standards  un- 
questionably restrain  freedom  of  enterprise  in  the  Nation's  markets.  I  could 
go  on  but  the  point  seems  obvious :  if  antitrust  is  to  remain  real  and  it  should, 
as  opposed  simplv  to  a  label  for  some  populist  crusade,  then  it  is  a  very 
important  aspect  of  national  economic  policy,  but  not  its  end  all  and  be  all. 
More  about  that  in  a  moment.  . 

To  portray  the  current  state  of  affairs  as  a  last  battle  because  academics 
instead  of  "cops"  have  run  the  Antitrust  Division,  and  to  demand  a  "rededi- 

i  Cf.  Buchanan  v.  Rucker,  Ct.  King's  Bench,  1808.  9  East  192. 
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cation"  to  antitrust,  is  either  my  old  professor's  feigned  innocence,  or,  worse, 
simply  rhetoric.  We  are  where  we  are  not  because  there  hasn't  been  dedicated 
antitrust  enforcement — because  there  unquestionably  has  been — but  rather  be- 
cause antitrust,  properly  understood,  is  not  the  final  economic  or  social  de- 
terminant. Antitrust  won't  turn  back  the  clock  and  remake  the  simpler  world 
of  the  preindustrial  revolution,  where  business  and  Government  more  closely 
approximated  Adam  Smith's  vision  of  an  atomistic  system.  Antitrust  won't 
do  this  for  us,  and,  I  submit,  when  objective  minds  consider  the  issues  for 
a  moment,  they  will  quickly  conclude  that  they  do  not  want  antitrust  to  do 
this  for  us.  They  do  not  want  determined,  under  the  banner  of  antitrust,  the 
critical  social  and  political  issues  raised  by  the  size  and  complexity  of  modern 
industry,  and  by  our  national  economic  needs. 

Let's  take  just  one  example  of  a  clock  that  won't  turn  back,  that  most 
people  don't  seem  to  want  to  turn  back,  which,  without  conspiracy  or  venality, 
grossly  distorts  the  functioning  of  the  free  market.  I'm  referring,  of  course, 
to  the  newer  forms  of  social  legislation. 

A  recent  study  has  concluded  that  '"between  1970  and  1975  seven  major 
Federal  regulatory  agencies  were  created — all  with  their  own  objectives,  their 
own  approaches"  and  "that  over  this  period  30  important  laws  were  enacted, 
making  Substantial  changes  in  our  regulatory  framework.2  Among  the  new 
areas  regulated  are  Product  Safety,  Employment  Standards,  Environmental 
Protection,  and  Occupational  Safety  and  Health.  The  study  goes  on  to  find 
that  while  the  "old-style  economic  regulation  focuses  on  markets,  rates,  and 
the  obligation  to  serve  .  .  .  the  new  style  social  regulation  affects  the  condi- 
tions under  which  goods  and  services  are  produced  and  the  physical  charac- 
teristics of  products  that  are  manufactured." 3  In  1975  alone,  there  appeared 
in  the  Federal  Register  177  proposed  new  rules  and  2,865  proposed  amend- 
ments ;  in  1975  the  Register  published  309  final  rules  and  7,305  final  rule 
amendments. 

It  is  thus  seen  that  in  1975,  agencies  had  under  consideration  over  10,000 
regulations,  a  14  percent  increase  over  the  previous  year.*  Between  1970  and 
1975,  the  number  of  annual  pages  of  the  Federal  Register  more  than  tripled.5 

What  will  be  the  effect  on  the  so-called  free  market  of  this  massive  move 
toward  social  regulation?  According  to  one  study,  the  regulations  of  the  En- 
vironmental Protection  Agency  alone  ".  .  .  will  cost  the  economy  an  additional 
$40  billion  per  year  by  1984." 6  It  has  been  noted  that  one  result  of  all  of 
this  is  that  since  larger  institutions  can  more  easily  participate  in  the  regu- 
latory process,  and  since  regulations  tend  to  impose  costs  on  institutions  in 
less  than  direct  proportion  to  their  size,  the  current  approach  may  penalize 
smaller  institutions,  reward  size,  and  "lead  to  more  concentrated  industries 
and  larger  and  more  powerful  unions."  No  venality,  no  conspiracy,  no  lack 
of  antitrust  enforcement,  only  good  motives,  yet  perhaps  even  more  size 
and  less  "freedom"  for  the  "free  market."7 

In  this  context  there  are  no  villains  or  heroes  and  we  shouldn't  look  for 
them.  Rather,  we  should  try  to  define  the  role  of  antitrust  in  today's  context, 
not  in  some  archaic  context.  And  what  then  is  my  view  of  the  priorities  for 
antitrust   in  today's  context? 

First  off,  I'd  admit  to  some  uncertainty  about  the  role  of  antitrust  in  the 
areas  of  bigness  and  concentration.  I  do  not  concede  that  large  size  or  concen- 
tration means  "no  competition",  as  Mr.  Blecher  either  states  or  implies. 

I  would  not  urge  a  proposal  to  make  "bigness"  or  high  levels  of  concen- 
tration actionable,  as  a  matter  of  antitrust  policy,  absent  clear  and  convincing 
empirical  proof  that  bigness  and  concentration  necessarily  mean  those  un- 
toward competitive  consequences  associated  with  collusion  and  monopoly. 


2LilleT  &  Miller,  The  New  "Social  Regulation",  47  The  Public  Interest  49,  51  (Spring 
1977). 

3  Td.  at  53. 

4  Id.  at  51. 
s  Td.  at  49. 

eId.  at  50-51.  Contrast  this  $40  billion  EPA  figure  with  the  wildly  speculative  $80 
billion  figure  which  has  been  bandied  about  as  the  alleged  total  price  of  inefficient  com- 
petition in  the  United  States.  (See,  R.  Estes,  The  $80  Billion  Misunderstanding,  MONO- 
GRAM  31    (Jan. -Feb.    1976). 

7  Consider  the  distortion  in  the  free  market  created  by  agreements  between  nations 
relating  to  commodities  and  the  orderly  marketing  of  industrial  goods.  See  generally. 
"At  the  Summit  Talks  :  Creeping  Cartelization"  Business  Week,  May  9,  1977,  pps.  64, 
et.  seq. 
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No  one  need  lecture  this  subcommittee  on  the  unceasing  search  over  many 
decades  for  empirical  proof  that  size  alone  or  concentration  alone  can  be 
equated  with  poor  economic  performance  and  the  evils  of  collusion  and  mo- 
nopoly. As  the  data  has  poured  in  and  been  analyzed  and  digested  by  entire 
generations  of  economists — employing  every  known  and  imaginable  multiple 
regression  technique,  dummy  variable  and  what  have  you — and,  I  might  add, 
with  all  the  desire  in  so  many  quarters  to  find  the  smoking  empirical  gun 
linking  concentration  and  monopoly  as  one  and  the  same,  the  proof  has  not 
emerged. 

The  best  economists  in  the  field  debated  in  a  2-day  conference  at  Airlie 
House  in  1974,  sponsored  by  the  Columbia  Law  School  Center  for  Law  and 
Economic  Studies.  The  articles  presented  and  the  transcript  of  proceedings 
at  the  Airlie  House  Conference  on  Concentration  have  been  assembled  in  a 
book,  Industrial  Concentration :  The  New  Learning.8  It  is  something  of  a  land- 
mark in  the  antitrust  area.  The  conference  may  well  have  changed  the  course 
of  general  thinking  about  concentration  which  had  previously  condemned  size 
and  concentration  as  presumptively,  without  redeeming  competitive  virtue, 
causing  higher  prices  and  retarding  innovation,  and  as  not  justified  by  true 
efficiencies.  What  the  conference  showed  was  that  the  evidence  seemed  to 
suggest  the  contrary,  or  at  best,  was  highly  equivocal.  The  evidence  showed 
nothing  reliable  one  way  or  the  other  as  far  as  whether  competition  in  any 
sense    flourished    in    concentrated    markets    than    in    more    atomistic    ones. 

For  example,  on  the  concentration-inflation  issue,  the  weight  of  the  evidence 
does  not  support  allegations  that  concentrated  industries  were  increasing  in- 
flationary pressures  by  so-called  "administered  pricing." 9  Likewise  with  re- 
spect to  the  asserted  relationships  between  concentration  and  so-called  ex- 
cessive profitability.  While  some  studies  initially  found  a  weak  relationship 
over  the  short  run,  other  studies  have  found  that  the  correlation  disappears 
over  the  economically  significant  long  run,  and  still  other  studies  have  indi- 
cated that  the  correlation  is  not  between  concentration  per  se  and  high  profit- 
ability, but  between  firm  size  and  profitability,  with  smaller  sized  firms  making 
less  money  than  larger  sized  firms  across  the  board  in  all  industries,  whether 
concentrated  or  not.10  In  short,  I  suspect  that  the  data  show  nothing  more 
ominous  than  a  relationship  between  efficiency,  success  and  profit.  I  would 
think  that  is  just  the  kind  of  relationship  the  country  wants  to  encourage 
and  foster.  In  sum,  as  the  Federal  Trade  Commission's  Bureau  of  Economics 
noted  after  the  Airlie  House  conference,  all  the  asserted  relationships  between 
concentration  and  profits,  advertising,  innovation,  inflation,  and  the  like — on 
which  the  push  for  deconcentration  was  seemingly  focused  in  recent  years — 
are  subject  to  "great  uncertainty  and  disagreement."  u 

With  these  uncertainties  in  mind,  I  can  not  agree  with  Mr.  Blecher  that 
the  so-called  "big  cases"  founder  principally  because  the  Antitrust  Division 


8H.  J.  Goldschmid.  H.  Mann,  J.  F.  Weston,  eds.    (1974). 

8  J.  F.  Weston  and  S.  H.  Lustgarten,  Concentration  and  Wage-Price  Changes,  printed 
in  Industrial  Concentration,  supra  at  3.30  ("there  is  no  relationship  between  concen- 
tration and  either  wage  levels  or  price  levels  or  changes  in  wage  levels  or  changes  in 
price  levels  over  time.")  See  also,  S.  H.  Lustgarten,  Industrial  Concentration  and  Infla- 
tion (American  Enterprise  Institute  1974)  :  Statement  by  Dean  Lowell  C.  Smith  in 
Hearings  on  S.  1167  before  the  Subcommittee  on  Antitrust  and  Monopoly  of  the  Senate 
Committee  on  the  Judiciary,  93rd  Cong.,  1st  Sess.  (Mar.  27.  1973)  :  F.  R.  Edwards. 
Concentration,  Monopoly  and  Industrial  Performance,  One  Man's  Assessment,  printed 
in  Industrial  Concentration,  supra  at  434-35;  R.  E.  Beals,  Concentrated  Industries,  Ad- 
ministered  Prices  and  Inflation:  A  Survey  of  Recent  Empirical  Research  1—11  (June  17, 
1975).  Only  very  recently,  P.  David  Quails,  an  economist  with  the  Federal  Trade  Com- 
mission, has  buttressed  these  findings  with  yet  another  study  finding  no  link  between 
concentration  and  inflation.  See  Quails,  Market  Structure  and  Price-Cost  Margin  Flex- 
ibility in  American  Manufacturing,  1948-1970,  Working  Paper  No.  1  (March  1977)  fcon- 
cluding  that  "the  implications  of  the  finding  seems  clear :  any  public  policy  proposal 
that  is  based  upon  conventional  'administered  pricing'  assumptions  should  be  seriously 
questioned"). 

10  H.  Demsetz,  The  Market  Concentration  Doctrine:  An  Examination  of  Evidence  mul 
a  Discussion  of  Policy  (AEI-Hoover  Policy  Studies  1973).  H.  Pemset7.  Industry  Struc- 
ture, Market  Rivalry,  and  Public  Policy,  16  J.  L.  Econ.  1  (1973)  :  H.  Demsetz,  Tiro 
Systems  of  Belief  About  Monopoly,  printed  in  Industrial  Concentration,  supra:  see  also 
Weiss,  The  Concentration — Profits  Relationship  and  Antitrust,  printed  in  Industrial 
Organization,  supra,  at  204-15.  Indeed,  as  earlv  as  1969.  a  Presidential  Task  Force  on 
Productivity  and  Competition  found  that  "the  correlation  between  concentration  and 
profitability  is  weak,  and  many  factors  besides  the  number  of  firms  in  a  market  appear 
to  be  relevant  to  the  competitiveness  of  their  behavior."  President's  Task  Force  Report 
on  Productivity  and  Competition.  Cong.  Rec.  S.  6472   (June  16,  1969). 

11  FTC,   Bureau   of  Economics,   staff  memorandum,   1974  form   LB,   revision  10    (1975). 
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and  the  FTC  don't  have  good  trial  lawyers;  that  all  we  need  is  a  good 
training  program  and  we'll  lick  the  "big  case"  problem.  The  big  cases  are 
foundering.  I  believe,  because  no  one  is  quite  clear  as  to  just  what  they  are 
all  about — and  thus  how  to  define  the  issues.  The  uncertainty  of  the  applica- 
tion of  the  antitrust  laws  in  the  areas  of  bigness  and  concentration  permeate 
these  cases,  for  the  issues  seem  to  escape  refinement.  The  Government's  attack 
is  global  and  unfocused,  and  it  introduces  evidence  on  everything.  The  de- 
fendants, fighting  for  their  structure,  deem  any  defense  worth  undertaking: 
and  the  courts,  recognizing  they've  been  dumped  in  a  bottomless  quagmire, 
allow  it  all  in.  Where  will  these  "big"  cases  end?  Probably  nowhere,  for  as 
more  time  goes  by,  and  the  world  changes  again,  they'll  probably  become 
irrelevant.12 

And  given  the  Government's  uncertainty  about  restructuring  and  objectives, 
would  I  turn  this  over  to  the  world  of  private  antitrust  enforcement?  Accusing 
no  one  of  bad  faith,  the  restructuring  of  the  U.S.  economy  is  far  too  important 
to  leave  to  private  parties,  and  a  harassed  judicial  system  applying  the  most 
complex  of  economic  theories  and  equivocal  evidence  to  an  economy  beset, 
inter  alia,  with  OPEC's,  problems  In  world  trade  and  balance  of  payments, 
inflation  and  unemployment  that  won't  go  away.  If  enforcement  authorities 
and  the  Congress  are  uncertain  about  concentration  and  bigness,  why  are 
private  parties  and  the  courts  in  a  position  to  know  better  what's  good  for 
the  country? 

Am  I  then  suggesting  that  we  let  "big  business"  alone,  that  "big  business" 
lacks  power,  that  it  should  not  be  subject  to  close  observation  by  Govern- 
ment? I  am  not  saying  that  at  all.  What  I  am  saying  is  that  antitrust  may 
not  necessarily  be  the  exclusive  or  even  principal  device  to  deal  with  the 
structure  of  industry,  or  to  ensure  that  whatever  this  power  "thing"  is  made 
up  of,  it  is  not  abused.  What  I  am  saying  is  that  we  should  not  call  by  anti- 
trust that  which  is  foreign  to  its  proper  scope.  Yet  this  is  what  seems  to  be 
happening  as  the  proponents  of  deconcentration  abandon  their  economic  argu- 
ments and  promote  the  use  of  antitrust  as  a  means  for  deconcentration  based 
explicitly  on  noneconomic,  nonantitrust  reasons.  Consider,  for  example,  the 
example,  the  views  recently  expressed  by  the  new  Chairman  of  the  FTC : 

Even  if  economies  are  present  in  a  given  case,  that  does  not  end  the 
inquiry.  There  are  political  reasons,  in  the  best  sense  of  the  word,  which 
justify   a   governmental  policy   aimed  at   reducing  concentration — for  ex- 
ample, the  deeply  held  American  belief  that  power  should  be  fragmented 
and  that  decision  centers  should  be  multiple."  13 
Chairman    Pertschuk    went    on    to    stress    his    view    that    "economic    welfare 
should  not  be  the  sole  criterion  for  antitrust  enforcement",  and  that  while 
"efficiency  is  important,   ...   so  are  such  noneconomic  goals  as  maintaining 
multiple    decision    centers    and    structuring   institutions    in    which   democratic 
habits  and  lifestyles  can  thrive."14  The  new  Attorney  General  has  expressed 
despair  at  ever  getting  to  the  bottom  of  the  "big  ease"   in  the  nonpolitic;i! 
judicial  forum,  and  has  suggested  somehow  trying  structure  cases  right  here 
in  Congress,   "as  legislative  matters." 15 

I  must  confess  to  a  certain  bewilderment  and  concern  when  I  hear  antitrust 
enforcement  official  suggest  that  antitrust  should  be  utilized  for  noneconomic 
social  or  political  engineering.  Putting  aside  my  concern,  the  point  is  clear — 
there  is  a  demonstrated  potential  to  use  the  banner  of  antitrust  to  lead  a 
foray  into  social  and  political  areas.  I  simply  don't  believe  it  illuminating 
to  carry  on  a  debate  about  multiple  decision  centers,  whatever  that  means, 
or  democratizing  lifestyles,  whatever  that  means,  under  the  rubric  of  "anti- 
trust"— to  me  it's  a  form  of  unfortunate  labeling  which  tends  to  confuse 
rather  than  clarify. 


"The  temptation  Is  Irresistible  to  quote  here  a  recent  report  of  a  statement  made  by 
IBM's  Chairman,  Frank  Cary,  at  IBM's  annual  shareholder  meeting.  (N.Y.  Times, 
April  26,  1977,  at  p.  51.) 

Mr.  Cary  dealt  at  some  length  yesterday  with  the  Justice  Department's  antitrust 
action  against  IBM,  describing  it  as  'an  anachronism.'  He  said  that  there  are 
scores  of  new  competitors  since  that  suit  was  filed   [in  19691. 

In  effect,  the   [Justice]  Department  is  suing  a  company  in  an  industry  that  no 
longer   exists   as   they   describe   it   in   their   lawsuit.    He  charged   further   that   the 
action  'was  really  out  of  date  on  the  day  it  was  filed.' 
u  Testimony  of  Michael  Pertschuk   before  the  Senate  Commerce  Committee.  63  BXA 
(DER)  March  31,  1977  at  B-4. 
™Td.  at  B-5. 

"Remarks  of  Griffin  B.  Bell  before  American  Bar  Association  Antitrust  Section 
spring  meeting,  Washington,  D.C.,  Apr.  14,  1977. 
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But  going  beyond  labels,  if  it's  really  social  engineering  tbrougb  deconcen- 
tration  that's  at  issue,  I  think  the  advocates  of  this  view  should  be  invited 
to  explain  how,  for  example,  deconcentration  would  improve  life  styles.  Is 
the  assertion  that  employment  will  increase  as  the  number  of  companies  in  an 
industry  increases,  or  discrimination  will  abate  and  employment  conditions 
will  improve  as  the  number  of  companies  in  an  industry  increase?  Is  the 
point  being  made  that  more  steel  companies  will  mean  less  pollution?  Or,  is 
the  point  that  deconcentrated  industries  produce  safer  products  than  con- 
centrated industries,  or  that  deconcentrated  industries  afford  their  employees 
greater  benefits  and  treat  them  more  humanely  than  do  concentrated  in- 
dustries? 

It  is  difficult  for  me  at  this  point  to  find  demonstrable  empirical  reasons 
why  a  policy  of  deconcentration  would  serve  social  ends  in  the  areas  of  em- 
ployment, environment,  health,  safety  and  even  "life  styles." 

There  is  no  question  that  individual  big  companies  have  greater  productivity 
power,  and  control  more  capital  and  more  resources,  than  individual  smaller 
companies,  and  much  more  than  individual  entrepreneurs.  This  is  a  reason  for 
closely  watching  and  understanding  such  entities,  regulating  them  where  neces- 
sary, fining  them,  imprisoning  their  officials  and,  even  breaking  them  up,  if  they 
are  found  to  have,  in  point  of  fact,  monopolized  trade  or  conspired  to  restrain 
trade. 

We  must,  however,  be  able  to  discriminate  between  economic  issues  and  con- 
cerns, and  social  and  political  issues  and  concerns.  For  only  by  distinguishing 
between  them,  will  we  be  able  effectively  to  deal  with  them.  So  far  as  I  can 
see,  the  fundamental  problem  with  the  "big  case"  and  recent  deconcentration 
proposals  has  been  the  indiscriminate  lumping  together  under  the  term  "anti- 
trust" all  sorts  of  concerns,  including  animosities  and  emotional  prejudices 
against  "power"  in  general  and  corporate  power  in  particular. 

It  will  be  well  worth  the  effort,  and  more  comforting  to  our  intellectual  san- 
ity, to  parse  the  issue  of  concentration,  and  "power"  if  you  will,  into  its  con- 
stituent elements,  recognizing  that  resolution  of  the  economic  antitrust  issues 
may  not  necessarily  provide  complete  or  even  acceptable  answers  to  equally 
important  social  and  political  issues  which  must  be  examined  in  their  own 
right. 

I  would  urge,  therefore,  a  frank  multifaceted  congressional  approach  in  this 
area  of  structure — power — size,  not  limited  to  antitrust,  as  such.  I  think  the 
Carter  administration's  proposed  treatment  of  the  oil  industry  is  one  suggested 
process,  namely,  where  Congress  perceives  problems  with  an  industry  or  an 
individual  corporation,  Congress  should  develop  the  means  to  study  that  prob- 
lem, learn  more  about  how  the  companies  and  the  industry  operate,  and  then 
decide  whether  traditional  antitrust  enforcement  or  new  legislation  or  new 
regulation,  or  nothing,  is  required  for  that  particular  cluster  of  problems.  The 
subject  of  "bigness"  is  too  big  to  attack  through  generics.  The  subject  must 
rather  be  approached  on  the  basis  of  individual  industries,  or  even  of  individual 
companies :  a  process  based  upon  learning  and  understanding,  and  then  dealing 
with  observed  phenomena,  rather  than  "felt"  fantasies. 

Thus,  for  example,  when  the  Carter  administration  came  aboard  Congress 
was  in  the  midst  of  a  hue  and  cry  for  divestiture  in  the  oil  industry :  horizon- 
tal and  vertical.  The  country  was,  and  is  also  in  the  midst  of  an  energy  crisis. 
Is  the  energy  crisis  caused  by  a  lack  of  competition?  Is  it  an  antitrust  problem? 
Are  the  companies  collusively  hiding  resources,  as  some  continue  to  insist? 
Or  is  the  crisis  a  far  more  complex  cluster  of  political,  social  and  economic 
problems  of  which  antitrust  may  be  a  part,  but  only  a  part?  The  Carter  admin- 
istration chose  to  study  and  learn  a  good  deal  more  before  recommending  any 
action. 

Thus,  the  oil  companies  insisted  there  was  competition,  and  furthermore  that 
there  was  no  hiding  of  profits  at  different  levels  of  production  and  distribution 
on,  with  high  profits  at  "monopoly"  levels  (production)  subsidizing  cut-throat 
predatory  tactics  at  competitive  levels  (distribution  and  marketing).  Indeed, 
one  company  recently  published  an  ad  stating  that,  if  anything,  breakup  would 
demonstrate  that  some  "segments  of  integrated  oil  companies  which  are  pres- 
ently not  adequately  profitable  would  have  to  earn  a  reasonable  return  if 
they  were  forced  to  exist  as  individual  companies.  The  result  could  be  higher 
prices  or  a  smaller  supply  system." 19  The  editorial  page  of  the  New  York  Times 


16  See,  Advertisement  of  Mobil  Oil  Corporation,  New  York  Times,  Apr.  17,  1977,  p.  6E. 


267 

of  the  very  same  day  opined,  "How  this  industry  conducts  its  affairs  is  a 
proper  public  concern  and  a  live  issue  for  continuing  discussion."  And  when 
the  President's  energy  policy  emerged,  it  vectored  a  course  reserving  judgment 
on  breakup  while  it  gets  the  facts — including  information  relating  to  functional 
areas,  including  refining,  production,  marketing  and  pipelines,  foreign  and 
domestic.  Awaiting  the  development  of  this  factual  base,  no  breakup  is  urged  by 
the  Administration.17 

This  seems  a  rational  approach.  Learn  and  understand,  insist  upon  account- 
ability, then  determine  what  needs  doing.  Bigness,  size  and  concentration,  to 
the  extent  they  may  be  economic  problems,  do  not  raise  generic  issues.  Every 
industry,  let  alone  company,  demands  separate  consideration,  or  the  problems, 
if  they  exist,  will  never  be  unraveled. 

The  same  approach  could  be  adapted  to  perceived  social  and  political  prob- 
lems. Thus,  if  the  perceived  problems  are  essentially  social  or  political,  or  of 
an  economic  nature  not  readily  susceptible  to  antitrust  application,  Congress  and 
enforcement  officials  should  be  frank  to  recognize  this  and  study  and  understand 
such  issues  frontally,  without  antitrust  sloganeering.  But  first  and  foremost, 
parse  out  the  issues  and  consider  them  separately.  The  indiscriminate  lump- 
ing of  everything  under  the  rubric  "antitrust"  is  not  productive. 

At  the  same  time,  while  recognizing  that  antitrust  does  not  rule  the  world. 
Congress  and  enforcement  officials  should  accord  antitrust  its  rightful  critical 
role  in  preserving  the  economic  well  being  of  the  market  place. 

I  would  urge  that  the  principal  focus  of  antitrust  enforcement  efforts  he  di- 
rected towards  uncovering  and  eliminating  price-fixing,  an  unequivocal 
restraint. 

Despite  its  long-time  judicial  treatment  as  a  per  se  unlawful  antitrust  of- 
fense, despite  the  exposure  to  criminal  penalties  on  the  part  of  those  cause 
price-fixing,  and  despite  repeated  statements  by  past  and  present  Justice  De- 
partment officials  that  price-fixing  is  illegal  without  any  possible  justification, 
it  is  said  that  price-fixing  remains  more  prevalent  than  most  thought  possible 
at  this  point  in  time.  It  has  been  suggested  that  some  of  the  reasons  are  these : 
price-fixing  may  have  been  such  a  way  of  life  in  some  industries,  for  so  long, 
that  the  individual  actors  do  not  stop  to  think,  about  what  they  are  doing,  or, 
perhaps  the  peer  pressure  is  too  strong,  or,  perhaps  the  deterrents  are  not  taken 
sufficiently  serious.  Whatever  the  reasons,  it  appears  that  present  enforcement 
policies  have  not  been  adequate.  Either  there  continues  to  be  an  unawnreness 
or  the  risks  inherent  in  engaging  in  price-fixing  have  been  thought,  up  to  now, 
to  be  remote,  or  outweighed  by  the  benefits. 

I  simply  can't  understand  demands  that  enforcement  policy  (as  distinguished 
from  study  and  inquiry)  be  totally  focused  on  concentration,  oligopolies  and 
bigness,  when  assertediy  confronting  us  is  continuing  unequivocal  price-fixing. 
Should  we,  for  unknown  benefits  and  with  very  little  or  no  empirical  reason, 
unleash  antitrust  enforcement  against  structure,  when  clearly  egregious  price- 
fixing  hcharinr  is  said  to  be  so  pervasive? 

What  should  be  considered  are  stepped  up  enforcement  efforts  combined  with 
fresh  approaches  to  price-fixing.  I  do  not  presume  to  have  all  the  answers,  but 
I  have  some  suggestions. 

The  Government's  investigative  techniques  for  uncovering  such  arrangements 
should  be  expanded.  The  Department  of  Justice  insisted  upon,  and  now  has 
at  its  disposal,  enhanced  civil  investigatory  powers  granted  it  under  the  Hart- 
Scott-Rodino  Antitrust  Improvements  Act  of  1976.  That  Act  also  created, 
through  its  parens  patriae  provisions,  a  basis  for  cooperation  with  states' 
Attorneys'  General  in  this  area.  These  new  civil  provisions  should  be  fully  ex- 
plored as  a  means  to  uncover  price-fixing  arrangements.  For  obvious  reasons, 
the  criminal  process  involving  grand  juries  is  often  laboriously  slow.  It  might 
be  wise  to  sacrifice  some  criminal  deterrent  to  expand  enforcement  scope 
through  the  use  of  new  civil  investigative  means. 

Additional  investigative  techniques  should  also  be  considered.  Suggestions 
have  been  made  of  on-going  computer  applications  to  monitor  and  screen  price 
patterns  for  a  particular  product  on  a  city-by-city  basis,  or  region-by-region 
basis. 


17  New    York    Times,    Apr.    23,    1977,    pg.    25  ;    New    York    Times.    Apr.    21,    1977.    pps 
B-10,  11. 
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The  Justice  Department  might  also  consider  means  to  give  it  the  flexibility 
to  engage  in  preindictment  negotiations  with  price-fixing  targets,  aimed  at 
achieving  a  speedy  resolution  of  its  investigation  and,  perhaps,  the  benefits  of 
cooperation  in  obtaining  necessary  information.  This  again  in  lieu  of  laboriously 
completing  a  grand  jury  investigation  which  ties  up  manpower. 

Insofar  as  deterrence  is  concerned,  I  don't  believe  the  Department  is  fully 
dealing  with  what  appears  to  be  a  reluctance  on  the  part  of  the  courts  to 
treat  price-fixing  as  a  "real"  crime.  It  does  not  seem  to  rise  to  the  dimensions 
of  all  the  varieties  of  criminal  violations  that  judges  daily  see  paraded  before 
them.  True,  the  Congress  announced  its  position  when  it  recently  made  criminal 
violation  of  the  Sherman  Act  a  felony  and  increased  penalties  to  a  maximum 
of  .$1  million  for  corporations  and  $100,000  and  3  years  in  jail  for  individuals. 
It  remains  to  be  seen  whether  this  automatically  will  result  in  sttffer 
sentencing. 

The  Department  of  Justice's  recently  issued  sentencing  guidelines,  which 
recommend  significant  prison  terms  for  conviction  of  price-fixing,  may  have  a 
backlash  effect.18  The  department  should  be  careful,  if  it  wants  its  sentencing 
views  to  be  considered  by  the  courts,  to  avoid  the  "blunderbuss"  approach  it 
appears  to  be  taking.  An  announced  policy  that  everyone  who  is  convicted  of 
price-fixing  must  go  to  jail  for  extended  terms,  with  little  flexibility  on  the 
part  of  the  prosecutors,  may  not  be  taken  seriously  by  judges  who  experience 
a  different  prosecutorial  attitude  for  other  types  of  crimes,  many  more  serious. 
The  Antitrust  Division  should  consider  seriously  the  sentencing  experiences  and 
attitudes  of  the  U.S.  Attorneys  who  deal  daily  with  economic  and  other  types 
of  crimes.  For  the  Antitrust  Division  price-fixing  is  its  only  crime ;  for  the 
courts  it  is  simply  one  of  many  which  must  be  dealt  with.  Sentencing  judges 
properly  consider  whether  or  not  someone  has  acknowledged  the  wrongfulness 
of  his  conduct,  all  varieties  of  personal  considerations  and  the  presence  of  co- 
operation. If  the  department  ignores  all  of  these  traditional  considerations,  it 
may  continue  to  find  itself  ignored  by  the  courts,  and  its  programs  impeded. 
I  would  urge  gradualism  in  the  severity  of  sentencing  recommendations  while 
an  active  program  of  raising  consciousness  gets  under  way. 

For  example,  the  Department  of  Justice  might  announce  a  period  of 
"amnesty"  during  which  those  individuals  and  companies  engaged  in  price- 
fixing  could  make  a  clean  breast  of  things  vis-a-vis  the  Government  and  crim- 
inal liability  although  retaining  their  exposure  for  civil  damages  resulting 
from  their  price-fixing.  If  it  were  made  clear  that  following  the  amnesty  period, 
pricefixers  who  were  caught  would  be  treated  harshly,  the  courts  might  be  per- 
suaded that  there  had  been  one  "last  chance"  following  which  the  courts  should 
be  less  lenient  than  now  of  hard-core  violators.  Such  an  approach  might  make 
the  prospect  of  meting  out  serious  penalties  ultimately  more  palatable  to  the 
courts. 

In  addition  to  these  steps,  different  forms  of  relief  against  pricefixers  might 
appropriately  be  considered.  The  Justice  Department  might  take  its  cue  from 
the  innovative  thinking  of  some  of  our  judges  and  other  regulatory  agencies. 

One  Federal  judge  has  urged  consideration  of  penalties  which  would  provide 
needed  publicity  to  such  violations.19  He  proposed,  for  example,  that  companies 
involved  in  price-fixing  be  required  to  disclose  in  their  annual  reports  detailed 
information  about  the  violation  so  that  there  would  be  wide  "dissemination  of 
the  case  and  the  consequences  to  the  stockholders."  :o 

Consideration  might  be  given  to  some  of  the  imaginative  relief  fashioned  by 
the  SEC  in  connection  with  remedying  violations  of  the  securities  laws.  Thus, 
for  example,  the  Commission  has  sought  and  obtained  settlements  which 
required  principal  guilty  of  wrongdoing  to  terminate  management  positions 
with  their  companies,  or  which  required  election  of  independent  directors  to 
constitute  a  majority  of  a  company's  Board  of  Directors.21 

TVhat  I  am  suggesting  is  that  there  is  room  for  innovation  in  the  area  of 
eliminating   price-fixing   activity.    The    Department    of   Justice,    together   wtih 


18  803  BNA   (ATRR)   March  1.  1977  at  F-l. 

"Interview  with  Judge  Charles  B.  Renfrew.  689  BNA  (ATRR)  Nov.  19.  1974  at 
AA-1 

20  id.  at  AA-5.  ,   „„ 

21  See  Sporkin.  "SEC  Developments  in  Litigation  and  the  Molding  of  Rpmedies  29 
The  Business  Larmier  121  (Mar.  19741.  See  qenerallti  "SEC  Enforcement  Techniques." 
237  BNA  SRLR1    Jan.  30,  1974  at  B-l. 
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the  FTC  and  the  Congress,  should  devote  their  energies  to  this  task  because 
price-fixing,  while  it  may  not  be  the  most  intellectually  stimulating  antitrust 
issue,  is  the  oldest  competitive  abuse  known,  and,  based  on  the  continuous  asser- 
tions of  enforcement  officials,  there  appears  to  be  too  much  of  it  still  around. 

The  second  area  deserving  of  heightened  antitrust  activity  concerns  the  so- 
called  regulated  industries.  Regulation  usually  results  in  legal  price-fixing.  The 
pervasive  Federal,  State  and  local  schemes  of  regulation  over  such  fields  as 
energy,  communications,  banking  and  finance,  securities  and  commodities,  and 
transportation,  among  others,  have  displaced  in  these  areas — in  part  or  in 
whole — normal  competitive  mechanisms.  In  a  salutary  move,  the  Antitrust 
Division  has,  in  recent  years,  recognized  the  need  to  monitor,  reexamine  and 
promote  competition  in  a  number  of  these  industries.  Many  of  us  believe,  along 
with  the  Antitrust  Division,  that  less  regulation  rather  than  more  will  generally 
result  in  industries  which  are  more  efficient  than  those  which  have  resulted 
from  the  efforts — however  well-intentioned — of  the  regulators.22 

Some  courts  in  recent  years  have  also  begun  to  recognize  that  the  antitrust 
laws  do  apply  in  regulated  industries,  at  least  in  the  absence  of  a  specific 
statutory  mandate  from  Congress  to  the  contrary.23  Likewise,  some  regulatory 
agencies,  at  the  prompting  of  the  Antitrust  Division  and  the  courts,  appear 
to  be  taking  competitive  implications  more  into  account  in  their  decisionmaking 
processes. 

But  still  more  should  be  done.  For  here,  again,  the  evidence  seems  unequiv- 
ocal. There  is  a  broad  consensus  that  generally  regulation  may  raise  prices, 
can  fan  inflation,  can  deaden  initiative  resulting  from  the  spur  of  rivalry 
and  the  pursuit  of  profit  in  a  competitive  market — and  hence  should  be  the 
exception  rather  than  the  rule,  and  even  then  bearing  a  heavy  burden  of  proof 
of  justification.  I  need  not  belabor  Congress'  critical  role  in  reexamining  the 
regulatory  process.  This  subcommittee  has  perceived  it ;  Senator  Kennedy  has 
been  instrumental  in  developing  a  rising  consciousness  of  the  need  for  reform. 

Next,  if  we  are  effectively  to  move  against  price-fixing  and  unwarranted, 
wasteful  recognition,  we  must  have  capable  Government  organizations  with 
a  sense  of  mission,  direction  and  a  staff  of  dedicated  bright  and  experienced 
officials.  I  believe  that  the  present  overlapping  functions  of  the  FTC  and  the 
Justice  Department's  Antitrust  Division  may  not  promote  maximization  of  the 
government's  antitrust  potential.  Whatever  may  be  said  for  the  retention  of 
good-spirited  "competition"  between  these  two  agencies,  serious  thought  must 
be  given  to  the  combination  in  one  agency  of  their  functions  or  at  least  to  a 
more  definite  statements  of  their  respective  roles.  But  however  this  question 
is  resolved,  it  is  clear  that  our  antitrust  agency  or  agencies,  insofar  as  staffing 
is  concerned,  need  to  attract  good  senior  trial  attorneys  capable  of  organizing 
and  trying  both  the  intellectually  stimulating  "frontier"  cases,  and  the  less 
cerebral  but  more  important  garden  variety  price-fixing  and  other  behavior 
cases.  Donald  Baker,  the  outgoing  head  of  the  Antitrust  Division,  has  proposed 
creation  of  a  super  grade  for  outstanding  senior  trial  people:  this,  or  some 
similar  means  of  attracting  top-flight  personnel,  should  be  given  quick  and 
favorable  consideration  by  the  Congress. 

Turning  now  from  consideration  of  public  antitrust  enforcement  priorities 
to  a  brief  comment  about  the  proper  role  of  private  antitrust  enforcement 
about  which  Mr.  Blecher  waxed  rhapsodic  here  and  elsewhere.  The  pros  and 
cons  of  the  entire  scheme  of  private  enforcement  have  been  extensively  debated 
and  there  are  powerful  arguments  to  be  made  on  behalf  of  both  sides.2*  It 
may  be  that  in  some  cases  we  can — and  perhaps  should — live  with  the  recog- 
nition, in  Max's  words,  that : 

The  plaintiff  wins  because  the  jury  determines  that  the  plaintiff  has 
been  wronged  or.  in  the  language  of  the  streets,  has  been  kicked  around 
by  the  defendants  and  is  thus  entitled  to  some  recompense.25 


21  See,  e.g.,  Phillips  (Ed.)  Promoting  Competition  in  Regulated  Markets  (Brooking 
Institution,   1975).  *    „  „     „„„„> 

23  See,  e.g.,  Federal  Maritime  Commission  vs.  Seatrain  Lines,  Inc.,  411  U.S.  (19731  : 
Otter  Tail  Power  Co.  vs.  U.S.,  410  U.S.  366  (1973)  ;  Gulf  States  Utilities  vs.  FPC, 
411  U.S.  747  1973).  „  „_     ;  „ 

MSee,  e.g.,  American  Bar  Association  National  Institute.  The  Corporate  Trust  Buster 
(Nov.  <?  and  9.  19731.  prnpppdinss  in  43  Antitrust  L.J.  R  (1973)  ■  Brpit  &  Flzinen.  "Anti- 
trust Enforcement  and  Economic  Efficiency :  The  Uneasy  Case  for  Treble  Damages."  17 
Jl.  of  Law  &  Economics  329   (1974). 

^Maxwell  M.  Blecher,  Discussion,  38  Antitrust  L.J.  50.  52   (1969). 
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There  are,  however,  areas  in  which  permitting  a  private  plaintiff  to  tread 
may  be  positively  harmful.  Today  it  is  not  uncommon  for  private  lawsuits  to 
involve  not  merely  money  damages  for  the  recompense  of  alleged  injury,  but 
attempts  by  the  plaintiff,  for  its  own  entirely  selfish  reasons,  to  restructure  an 
industry  or  significantly  modify  an  entire  industry's  business  practices.  I  have 
already  indicated  discomfort  over  the  lack  of  empirical  basis  or  articulated 
direction  for  public  antitrust  enforcement  efforts  in  these  areas  of  "structure." 
It  is  therefore  questionable  as  to  whether  significant  structure  decisions  ought 
to  be  left  to  the  views  and  contentions  of  private  parties,  whose  only  interest 
is  self-interest,  and  who  have  no  need  to  care  about  the  larger  "public  interest 
at  stake.  Especially  troublesome  when  there  is  real  debate  over  what  the 
"public  interest"  may  be. 

Experience  has  shown  that  cases  of  such  magnitude,  left  in  the  hands  of 
the  private  plaintiff,  may  invite  results  which  are  contrary  to  sound  public 
policy.  I  refer  here  not  only  to  the  private  section  2  cases  of  dubious  precedent 26 
but  also  to  other  areas  of  structural  attack  undertaken  by  private  plaintiffs. 
One  such  additional  area  involves  the  issue  of  a  private  "antimerger"  right 
of  action  under  section  7  of  the  Clayton  Act  and  the  relief  available  to  a 
private  plaintiff  who  brings  such  an  action.  The  outcome  of  a  section  7  suit 
will  inevitably  affect  the  concerned  industry's  structure  and  is  likely  to  have 
far  reaching  consequences  on  the  nature  of  competition  in  that  industry.  The 
Government,  particularly  with  the  new  premerger  notification  provisions  en- 
acted last  year  in  the  Antitrust  Improvements  Act,  has  the  means  to  evaluate 
mergers  of  significant  consequences  and  to  decide  whether  or  not  to  act.  Not- 
withstanding this  enforcement  capability,  private  suits  under  section  7  con- 
tinue. Not  surprisingly,  the  Government  has  been  troubled  by  the  possible 
effects  of  such  suits  on  industry  competition.  Thus,  for  example,  in  the  Cal- 
netics  case,27  the  Government  urged  on  appeal  that  the  divestiture  remedies 
sought  by  the  private  plaintiff  in  the  suit  should  be  closely  scrutinized 
since  the  "specific  relief  proposals  presented  by  private  parties  may  hot  be 
designed  to  promote  competition."  The  Government  noted : 

Since   the   district   court  does  not  have  the  benefit   of  relief  proposals 
from  disinterested  parties,  the  risks  of  error  are  considerable.  If  the  relief 
involves  the  restructuring  of  an   industry,  the  consequences  may  be  great. 
In  these  circumstances  an  appellate  court  should  examine  relief  provisions 
carefully  to  insure  that  they  are  likely  to  promote  rather  than  hinder  com- 
petition." sa  FEmphasis  added.] 
Given  the  potential   untoward   impact  of  private   section   7  suits,   it  is  not 
surprising   that   Professor   Turner,   a   former   head   of   the   Antitrust   Division, 
recently  concluded  that  "we  would  do  quite  adequately"  without  such  suits, 
for  the  reason,  among  others,  that  "The  interest  of  the  private  party  often 
diverges  from  the  interest  of  the  public."  2" 

The  question  of  the  propriety  of  private  rights  of  action  in  the  area  of 
mergers  and  structure  is  one.  which  Congress  might  now  reconsider  in  the  light 
of  experience  and  changed  circumstances.30 


26  A  prominent  example  of  the  development  of  unsound  private  law  under  section  2 
relates  to  the  offense  of  attempted  monopolization.  A  majority  of  courts  have  appropri- 
ately held  that,  in  addition  to  the  requirement  of  proving  specific  intent  to  monopolize, 
the  plaintiff  must  demonstrate  that  there  was  a  "dangerous  probability"  that  the 
attempt  would  be  successful  in  achieving  monopoly  in  the  relevant  market.  Fee,  e.g., 
Sulmeyer  vs.  Coca  Cola  Co.,  515  F.  2d  835  (5th  Cir.  10751.  cert,  denied.  424  U.S. 
034  (10761  :  Georqe  R.  Whitten,  Jr.,  Inc.,  vs  Paddock  Pool  Builders,  Inc.,  50S  F.  2nd 
547  (1st  Cir.  1974),  cert,  denied,  421  U.S.  1004  (1975).  However,  a  line  of  cases  de- 
veloped by  the  private  bar  have  found  it  unnecessary  to  establish  a  relevant  market 
and  have  rejected  the  motion  that  a  probability  of  actual  monopolization  is  an  essen- 
tial element  of  an  attempt  to  monopolize.  See,  Lessig  vs.  Tidewater  Oil  Co.,  327  F. 
2nd  459  (9th  Cir.),  cert,  denied,  377  U.S.  993  (1964)  :  Mt.  Lebanon  Motors,  Inc.  vs. 
rin-i/^cr  r^-n  32S  F.  Supp.  453  (W.D.  Pa.  1968),  aff'd.  per  curiam,  417  F.  2d  622 
(3d.  Cir.    (1969). 

27  Calnetics  Corp.  vs.  Volkswagon  of  American,  Inc.,  353  F.  Supp.  1219  (CD.  Cal. 
1973).   rev'd.   532  F.    2d   674    (Oth   dr.).   cert,   denied;  45  U.S.L.W.   3345   Nov.   8    (1076). 

28  Amicus  brief  of  United  States  Department  of  Justice  filed  with  Ninth  Circuit  Court 
of  Appeals. 

29  Symposium :  Private  Enforcement  of  Antimerger  Laws,  Association  of  the  Bar  of 
the  City  of  New  York,  Jan.  14,  1976. 

so  For  a  discussion  of  both  sides  of  some  of  the  issues  involved,  see  generally.  Amer- 
ican Bar  Association  Section  of  Antitrust  Law,  monograph.  The  Private  Enforcement 
of  section  7  of  the  Clayton  Act  (1977). 


271 

Proposals  urging  that  the  "attempt  to  monopolize"  provisions  of  section 
2  of  the  Sherman  Act  be  converted  into  an  unfair  competition  statute  should 
be  given  short  shrift.  Such  a  statute,  with  all  its  shortcomings  as  a  matter 
of  public  policy,  could  become  a  threat  to  meaningful  competition  left  in  the 
hands  of  private  plaintiffs. 

Some  thought  the  debate  over  such  legislation  last  year,  in  connection  with 
the  Hart-Scott-Rodino  Antitrust  Improvements  Act,  had  ended  the  matter, 
with  Congress  rejecting  proposals  for  eliminating  the  requirements  of  proof 
of  unlawful  intent  and  of  a  dangerous  probability  that  the  accused  be  capable 
of  achieving  a  monopoly.  But  since  Mr.  Blecher  has  called  anew  for  a  law 
prohibiting  attempts  to  monopolize  even  by  entities  incapable  of  monopoliz- 
ing, let  me  note  but  a  few  of  the  considerations  which  led  Congress  last  year 
to   reject  such  amendments  to  section  2: 

Every  nasty  act  of  competition,  from  disparaging  competitors  to  low  balling, 
to  hiring  away  executives,  to  emulating  promotions  and  to  bad  advertising 
might  somehow  or  other  become  a  Federal  antitrust  offense  under  section  2 ; 
section  2  brings  in  its  wage  treble  damages,  thus  escalating  unfair  competi- 
tion into  the  realm  of  enormous  damage  suits,  nuisance  settlements  and  the 
like :  the  experience  of  private  enforcement  of  the  Robinson-Patman  Act  offers 
a  chilling  analogy  to  what  such  a  statute  could  bring  about.  The  Justice  De- 
partment's comments  on  Robinson-Patman  last  year  are  no  less  relevant  to 
Mr.  Blecher's  section  2  proposals.31 

The  irony,  however,  might  well  be  that  Mr.  Blecher's  section  2  concept 
might  be  used  most  by  big  firms  against  little  ones  scrapping  to  get  a  share 
of  the  market.  Note  that  the  ultimate  result  in  Telex  was  IBM's  winning  an 
unfair  competition  case  against  Telex. 

In  addition  to  suggesting  that  there  may  be  areas  of  antitrust  which,  left 
in  the  hands  of  the  private  plaintiff,  invite  bad  policy  and  law,  I  would  also 
tirge  that  in  still  other  cases,  the  remedy  of  treble  damages  may  offer  too 
harsh  a  residt.  For  example,  the  Robinson-Patman  Act  (or  Mr.  Blecher's 
proposed  Federal  unfair  competition  statute),  where  the  treble  damage  remedy 
may   encourage  lawsuits  which   deter  procompetitive  behavior. 

Does  an  inflexible  statutory  standard  making  the  award  of  treble  damages 
mandatory  to  the  successful  plaintiff  further  or  impede  the  development  of 
the  antitrust  laws?  Is  it  fair  in  the  light  of  experience?  "Would  we  be  better 
off  with  a  discretionary  award  of  treble  damages  dependent  upon  some  show- 
ing that  the  punitive  nature  of  this  remedy  is  called  for  by  the  facts  of  the 
particular  case?  Should  it  be  mandatory  only  for  the  per  se  offenses?  Again, 
this  is  an  area  which  may  be  ripe  for  reconsideration  by  Congress  in  the 
light  of  experience. 

In  closing  I  can  point  to  one  area  in  which  Mr.  Blecher  and  I  are  in  agree- 
ment :  the  negative  effect  on  antitrust  enforcement  policy  of  class  action 
suits.32  Class  actions  should  be  severely  limited,  particularly  in  light  of  parens 
patriae  powers  such  as  have  been  vested  in  the  states'  Attorneys  General  by 
the  Antitrust  Improvements  Act.  With  a  mechanism  now  in  place  to  vindicate 
the  interests  of  the  consuming  public,  there  remains  little  raison  d'etre  for  an 
unlimited  range  of  class  action  suits. 

Congress  might  consider  limiting  class  action  suits  under  the  antitrust 
laws  to  those  directed  against  alleged  price-fixing  activities.  While  the  criti- 
cisms directed  against  class  action  suits  remain  no  less  valid  where  such  a 
suit  is  directed  against  price-fixing  activities,  it  is  at  least  arguable  that 
the  social  disutility  of  price-fixing  justifies  unleashing  all  available  means 
towards  its  eradication — even  the  class  action  suit. 


R1  Fnitod    States   DeDartment   of   Justice,   Report   on   the  Robinson-Patman    Art   at  204. 

33  Class  action  suits  have  been  roundly  criticized  by  public  policy  makers  and  the 
courts  alike  for,  among  other  reasons,  their  substituting  as  a  motivating  force  for  liti- 
gation the  lawyer  seeking  large  fees,  rather  than  an  injured  plaintiff  for  their  unman- 
ageability.  See,  e.g.,  testimony  of  Richard  McLaren,  then  Assistant  Attorney  General 
in  charge  of  the  Antitrust  Division,  before  the  Senate  Committee  on  the  Judiciary,  dur- 
ing hearings  on  S.  3201  (Aug.  27-Sept.  21,  1970)  91st  Con.,  2d  Sess.,  p.15 ;  Cotchett 
vs.  Avis  '•'  t-  -Car  System,  Inc.,  56  F.R.D.  ."549  (S.D.N.Y.  1972)  ;  in  re  hotel  telephone 
rharti"-  "'"  ^  "',  Rfi  (0+h  Cir.  19^4.)  •  Kline  vs.  Onldirell  Banker  <C-  On..  50S  F.  2nd 
226  (9th  Cir.  1974)  ;  Schaffner  vs.  Chemical  Bank,  339  F.  Supp.  329  (S.D.N.Y.  1972)  ; 
Hackett  vs.  General  Host  Corp..  455  F.  2d  618  (3rd  Cir.  1972).  See,  generally, 
Friendly,  Federal  Jurisdiction:  A  General  View  (1973)  ;  Handler,  "The  Shift  from  Sub- 
stantive to  Procedural  Innovations  in  Antitrust  Suits — The  Twenty-third  Annual  Anti- 
trust Review,"  71  Colum.  L.  Rev.  1,  1971). 
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[The  following  comments  were  received  by  the  subcommittee  from  Mr. 
Millstein  clarifying  and  elucidating  on  his  testimony  of  May  4] 

At  today's  hearings,  you  asked  me  a  question  about  line  of  business  (LB) 
reporting.  I  would  like  to  complete  the  response  I  gave  by  noting  the  following : 

1.  The  parties  litigating  with  the  FTC  are  not  contesting,  in  the  litigation, 
the  concept  of  line  of  business  reporting,  rather,  the  opposition  is  narrowly 
directed  at  a  particular  program  which  the  FTC  has  sought  to  implement. 
That  particular  program  would  generate  less  than  meaningful  statistical  in- 
formation—"unreliable  at  best"  as  the  General  Accounting  Office  has  found — 
at  a  substantial  compliance  cost.  One  reason  why  that  program  would  produce 
less  than  meaningful  data  at  a  substantial  burden  is  the  FTC's  use  of  the 
Standard  Industrial  Classification  (SIC)  system  as  the  reporting  basis.  Com- 
panies do  not  organize  themselves  or  maintain  financial  data  on  a  SIC  code 
basis  and  to  require  them  to  do  so  would  necessitate  their  installing  new 
accounting  systems  to  generate  what  fairly  may  be  termed  fictitious  data — 
data  which  would  not  relate  to  the  way  the  company  actually  is  set  up  to 
do  business. 

On  February  25,  1977,  the  Commission  on  Federal  Paperwork — concluding 
an  exhaustive  study  of  the  FTC's  proposed  LB  Program — found  that,  in  fact, 
"the  existing  [SIC]  codes  do  not  meet  the  needs  of  the  Government  to  relate 
accounting  data  to  multiple  products." 1  The  Paperwork  Commission  adopted 
a  series  of  recommendations  aimed  at  bringing  industry  and  government  to- 
gether in  a  cooperative  effort  to  develop  a  new  classification  system  to  form 
the  basis  for  a  governmental  line  of  business  program.  My  clients  in  the  LB 
matter  immediately  authorized  me  to  represent  their  preparedness  to  join  in 
such  a  cooperative  venture,  and  I  so  informed  Chairman  Frank  Horton  of 
the  Paperwork  Commission  by  letter  dated  February  25,  1977.  I  am  annexing 
copies  of  both  the  Paperwork  Commission's  "Recommendations  on  the  Line 
of  Business  Report"  and  my  letter  to  Representative  Horton  of  February  25. 
I  understand  that  at  the  instance  of  four  members  of  the  Commission  on 
Federal  Paperwork — the  Honorable  Messrs.  Bert  Lance,  Elmer  Staats,  Frank 
Horton  and  Thomas  Mclntyre — the  Office  of  Management  and  Budget,  through 
Dr.  Joseph  Duncan,  is  presently  engaged  in  establishing  an  interagency-indns- 
try  task  force  to  develop  a  new  classification  system  pursuant  to  the  Paper- 
work Commission's  recommendations. 

2.  The  question  of  the  Census  Bureau's  taking  over  the  LB  function  from 
the  FTC  is,  as  I  discussed  in  my  testimony  today,  also  a  critical  one  for 
industry.2  Census  is  a  neutral  and  expert  data  collector  and  processor,  con- 
ducting a  variety  of  important  statistical  programs  and  has  enjoyed  the  trust 
and  cooperation  of  its  respondents  due  in  large  measure  to  the  fact  that  the 
confidentiality  of  the  individual  company  data  reported  to  it  are  protected 
by  statute.  (13  U.S.C.  sec.  9.)  While  the  FTC  has  proposed  only  to  publish 
aggregate  statistical  data  under  its  Line  of  Business  Program,  and  has  like- 
wise proposed  not  to  use  individual  company  LB  reports  for  any  regulatory 
or  law  enforcement  purpose,  FTC  cannot  afford  the  statutory  confidentiality 
protection  applicable  to  data  reported  to  Census.  In  addition,  the  FTC  is  a 
prosecutorial  agency  which — if  it  is  serious  about  relying  only  on  LB  data  in 
the  aggregate — should  not  itself  collect,  process  and  retain  individual  com- 
pany data.  That  job  should  be  done  by  the  Census  Bureau  which  has  testified 
before  Congress  that  it  could  provide  the  FTC  with  any  and  all  statistical 
aggregations  of  LB  data  the  FTC  may  need.  As  I  noted  in  my  testimony  to- 
day, much  of  the  corporate  opposition  to  the  government  collecting  this  kind 
of  sensitive  data  may  well  evaporate  if  the  job  were  given  to  the  govern- 
ment's expert  and  neutral  statistical  data  collector :  Census. 

I  again  wish  to  thank  you  for  the  opportunity  of  appearing  today  before 
the  Senate  Subcommittee  on  Antitrust  and  Monopoly. 


1  The  General  Accounting  Office  also  has  found  that  the  SIC  codes  could  not  mean- 
ingfully be  employed  for  purposes  of  a  line  of  business  program.  For  example,  on  March 
24,  1975,  GAO  wrote  then  FTC  Chairman  Lewis  Engman  that  "Our  experience  with 
.  .  .  the  llne-of-business  report,  clearly  indicates  that  the  standard  industrial  classifi- 
cation code  is  deficient  as  a  basis  for  reporting  product  line,  corporate  pattern,  sale, 
and  market  information."  (See  also.  Report  to  the  Comptroller  General  of  the  United 
States  on  the  Evaluation  of  the  Federal  Trade  Commission's  Proposed  Annual  Line 
of  Business  Report   (form  LB)    (May  11.  1974).) 

2 1  should  note  that  the  Paperwork  Commission  has  not  taken  any  official  position 
on  this  question.  I  mention  this  because  I  may  have  inadvertantly  given  a  different  im- 
pression this  morning. 
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Senator  •  Kennedy  [continuing].  Beginning  with  the  first  major 
Sherman  antitrust  case,  the  energy  industry  has  been  a  continuing 
target  for  antitrust  law  and  enforcement.  Our  next  witnesses  will 
help  us  track  the  record  in  the  energy  area  and  hopefully  suggest 
recommendations  for  the  future.  They  are  from  the  Federal  Trade 
Commission.  They  are :  Walter  Winslow  and  David  Saylor.  Also, 
from  the  Department  of  Justice  we  have  Joel  Davidow.  Donald 
Flexner.  Joseph  Widmar,  Donald  Kaplan.  Joseph  Saunders,  George 
Hay.  and  "William  Swope. 

You  gentlemen  can  come  on  up  now. 

ANTITRUST    ENFORCEMENT    IN    ENERGY-RELATED    AREAS 

Let's  discuss  these  issues  of  antitrust  enforcement  in  the  energy  in- 
dustries, especially  petroleum.  President  Carter  has  said  that  we're 
in  an  energy  war;  and  if  that's  so.  these  men  are  the  platoon  lead- 
ers—an important  part  of  that  war. 

I  want  to  indicate  in  the  beginning,  we  have  not  requested  those 
witnesses  to  present  prepared  statements:  but  we've  indicated  to  the 
Division  in  advance  the  areas  that  we'll  be  covering  in  this  session. 

Please  state  your  name,  position,  and  duties — and  also  describe 
your  responsibilities  regarding  energy  industries.  Please  also  tell  us 
how  many  people  work  for  you  and  decribe  the  active  matters  under 
your  responsibility. 

We'll  start  with  Mr.  Winslow  over  here. 

STATEMENT  OF  WALTER  T.  WINSLOW,  JR..  ASSISTANT  DIRECTOR, 
BUREAU  OF  COMPETITION,  FEDERAL  TRADE  COMMISSION 

Mr.  Winslow.  I  am  Walter  T.  Winslow.  Jr.  I  am  an  Assistant 
Director  of  the  Federal  Trade  Commission's  Bureau  of  Competition. 

I  have  approximately  20  lawyers  and  two  paralegals  working  un- 
der me.  I  suppose  the  most  general  way  of  putting  my  responsi- 
bility is  that  I  have  the  responsibilities  for  the  energy  areas  other 
than  the  Federal  Trade  Commission's  Exxon  case  and  a  number  of 
other  oil  matters. 

More  specifically,  my  unit  and  the  Commission's  Bureau  of  Eco- 
nomics are  preparing  a  series  of  energy  reports  together  with  the 
Commission's  Bureau  of  Economics  which  will  present  data  and 
analysis  of  various  aspects  of  the  energy  industry.  Some  reports  have 
already  been  published;  and  we  hope  very  soon  to  have  additional 
reports  covering  nuclear  energy,  aspects  of  solar  energy,  and  the  coal 
and  natural  gas  industries. 

In  addition,  my  unit  does  the  staff  work  necessary  to  fulfill  the 
Commission's  responsibilities  under  the  Deep  Water  Port  Act  and 
with  respect  to  the  International  Energy  Program. 

In  addition,  we  have  a  number  of  investigations  in  energy  and 
other  areas. 

Senator  Kennedy.  Mr.  Savior? 
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STATEMENT  OF  DAVID  SAYLOR,  ASSISTANT  DIRECTOR,  BUREAU 
OF  COMPETITION,  FEDERAL  TRADE  COMMISSION 

Mr.  Satlor.  My  name  is  David  Saylor.  I'm  also  an  Assistant  Di- 
rector in  the  Bureau  of  Competition  of  the  Federal  Trade  Commis- 
sion. My  responsibility  is  to  supervise  a  number  of  lawsuits  and  in- 
vestigations, the  principal  one  of  which  is  the  Exxon  case. 

I  have  under  my  jurisdiction  several  oil-related,  nonpublic  investi- 
gations, and  participation  at  an  ICC  investigation  involving  common 
carrier  pipelines. 

The  Exxon  case  is  staffed  with  approximately  26  attorneys,  10 
research  analysts,  and  a  number  of  consultants.  We  have  the  use  of 
the  Litigation  Support  Division  within  the  Bureau  of  Competition. 
We  also  employ,  at  considerable  expense,  an  outside  litigation  sup- 
port contractor  to  provide  personnel  to  screen  documents,  analyze 
documents,  put  them  on  the  computer,  to  develop  computer  pro- 
grams— things  of  that  sort  which  we  intend  to  use  during  the  course 
of  the  Exxon  litigation. 

The  complaint  was  filed  in  July  1973,  and  it  has  been  in  pretrial 
discovery  and  pretrial  motions  since  that  time.  During  the  first  sev- 
eral years  there  were  a  great  many  legal  and  jurisdictional  argu- 
ments that  were  addressed — and  decided  in  almost  every  circum- 
stance in  favor  of  the  staff.  That  did  take  several  years. 

Since  that  time  there  has  been  considerable  effort  to  get  discovery 
of  oil  company  documents.  That  is  presently  somewhat  bogged  down 
in  enforcement  of  one  series  of  subpenas  and  consideration  of  a  much 
larger  subpena  request. 

Senator  Kennedy.  What  is  the  percent  of  the  Bureau  of  Compe- 
tition resources  that's  in  this  case 

Mr.  Sayeor.  We're  budgeted  to  spend  10  percent  of  our  human  re- 
sources on  the  Exxon  case,  that  is,  within  the  Bureau  of  Competition 
budget.  And  30  percent  of  the  total  budgeted  amount  in  dollars  for 
fiscal  1077.  I  doubt  that  we  will  spend  that  amount  of  money  this 
year  because  the  case  just  has  not  progressed  as  rapidly  as  we 
intended. 

Senator  Kennedy.  The  rest  of  the  witnesses  are  from  the  Justice 
Department. 
Mr.  Flexner? 

STATEMENT  OF  DONALD  FLEXNER,   CHIEF,  REGULATED  INDUS- 
TRIES SECTION,  ANTITRUST  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Feexner.  Senator  Kennedy,  my  name  is  Donald  Flexner. 
I  am  the  chief  of  the  regulated  industries  section  of  the  Antitrust 
Division.  Our  section  has  responsibility  for  the  international  energy 
agency.  We  also  have  responsibility  for  international  oil,  generally. 
We  have  responsibility  for  what  we  call  regulated  oil,  which  is  essen- 
tially FEA  regulation.  We  have  responsibility  for  domestic  crude  oil 
and  petroleum  product  pipelines,  and  we  have  responsibility  for 
deep  water  ports — other  than  Seadock  and  Loop,  the  responsibility 
for  which  remains  in  the  public  counsel  section  under  Joe  Saunder's 
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supervision.  I  have  about— not  counting  myself  and  the  assistant 
chief — 17  attorneys  available  for  work  in  these  areas. 
Senator  Kennedy.  Mr.  Swope  ? 

STATEMENT  OF  WILLIAM  E.  SWOPE,  DIRECTOR  OF  OPERATIONS, 
ANTITRUST  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Swope.  My  name  is  William  E.  Swope,  and  I  am  the  director 
of  operations  for  the  Antitrust  Division. 

The  Office  of  Operations  is  generally  responsible  for  the  coordina- 
tion and  supervision  of  the  litigation  and  investigative  activities  of 
the  division,  including  those  in  the  energy  area.  We  are  not  respon- 
sible for  reviewing  such  things  as  legisktive  positions,  interagency 
matters,  or  regulatory  matters.  We  have  a  staff  of  five  professionals 
and  six  support  personnel. 

Senator  Kennedy.  Mr.  Saunders? 

STATEMENT  OF  JOSEPH  J.  SAUNDERS,  CHIEF,  PUBLIC  COUNSEL 
SECTION,  ANTITRUST  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Saunders.  Senator,  my  name  is  Joseph  J.  Saunders.  I  am  the 
chief  of  the  public  counsel  section  in  the  Antitrust  Division.  The 
principal  energy  functions  of  that  section  are  concerned  with  elec- 
tric power,  natural  gas,  and  nuclear  matters.  We  are  beginning  to 
direct  some  attention  to  some  of  the  more  newly  developing  areas, 
such  as  geothermal,  solar,  wind,  and  biomass.  We  also  have  transpor- 
tation industry  responsibilities,  as  far  as  the  domestic  surface  trans- 
portation industries  are  concerned.  This  has  some  relation,  of  course, 
to  energy  matters  in  respect  to  gas  pipelines  and  the  development  of 
coal  slurry  pipelines.  We  have  about  25  attorneys.  Approximately 
half  of  those  are  assigned  to  energy  matters,  although  our  personnel 
work  on  transportation  matters  and  energy  matters  interchangeably. 

Senator  Kennedy.  Mr.  Widmar. 

STATEMENT     OF    JOSEPH    WIDMAR,     CHIEF,     TRIAL     SECTION, 

DEPARTMENT  OF  JUSTICE 

Mr.  Widmar.  My  name  is  Joseph  Widmar.  I  am  the  chief  of  the 
trial  section.  I  have  various  products  concerned  with  energy :  nuclear 
energy,  coal,  and  domestic  gas  and  oil.  I  have  24  attorneys  assigned 
to  my  section,  approximately  five  or  six  now  workinjr  on  enero-v 
matters.  s  bJ 

Senator  Kennedy.  Mr.  Davidow? 

STATEMENT    OF   JOEL    DAVIDOW,    CHIEF,    FOREIGN    COMMERCE 
SECTION,  DEPARTMENT  OF  JUSTICE 

Mr.  Davidow.  I  am  Joel  Davidow.  I  am  chief  of  the  foreign  com- 
merce section.  We  are  now  a  section  of  18  attorneys. 

We  have  four  areas  of  responsibility:  the  investigation  of  inter- 
national cartel  or  other  matters  in  restraint  of  international  trade, 
liaison  between  the  Department  of  Justice  and  Department  of  State 
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on  competition  matters,  liaison  with  the  International  Trade  Com- 
mission in  the  application  of  the  foreign  anticompetitive  conduct 
statutes  such  as  the  tariff  act,  and  cooperation  with  other  govern- 
ments in  antitrust  or  in  the  preparation  of  international  codes  of  con- 
duct for  antitrust.  My  section  has  worked  on  energy  in  regard  to 
certain  issues  involving  foreign  governments  and  OPEC — joint  bar- 
gaining with  OPEC.  We  now  have  one  matter  which  has  been  made 
public  in  a  very  limited  way,  which  is  that  we  have  a  grand  jury 
investigation  in  regard  to  a  possible  international  cartel  in  the  ura- 
nium field.  Other  than  that,  my  section's  jurisdiction  does  not  in- 
clude regulated  international  areas;  therefore,  we  don't  have  direct 
responsibility  for  international  oil. 

Senator  Kennedy.  Who  does  have  that,  Mr.  Davidow? 

Mr.  Davdow.  Mr.  Flexner. 

Senator  Kennedy.  Mr.  Hay  ? 

STATEMENT   OF   GEORGE   HAY,    CHIEF   ECONOMIST,    ANTITRUST 
DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Hay.  My  name  is  George  Hay.  I  am  the  chief  economist  for 
the  Antitrust  Division.  We  have  a  total  of  approximately  40  econ- 
omists, two  of  whom  are  in  the  field.  We  work  with  the  legal  sections 
on  all  matters  that  the  Antitrust  Division  works  on.  At  last  count  we 
were  involved  in  about  26  energy  related  matters,  and  about  six  of 
the  economists  spend  most  of  their  time  on  energy  related  matters- 
Senator  Kennedy.  Mr.  Kaplan? 

STATEMENT   OF   DONALD    A.    KAPLAN,    ATTORNEY,    REGULATED 
INDUSTRIES  SECTION,  DEPARTMENT  OF  JUSTICE 

Mr.  Kaplan.  Senator,  my  name  is  Donald  A.  Kaplan.  I  am  an 
attorney  in  the  regulated  industries  section.  I  am  presently  perform- 
ing lead  attorney  functions  in  the  international  oil  area.  I  am  also 
performing  lead  attorney  functions  on  our  general  program  as  it 
relates  to  oil  pipelines.  That  includes  regulatory  matters,  investiga- 
tions, and  potential  litigation.  In  the  course  of  these  activities  I  also 
generally  become  involved  and  participate  in  assisting  the  Congress 
when  they  request  our  view  on  the  various  matters  affecting  energy, 
to  the  extent  that  the  Antitrust  Division  does  comment  on  those 
matters. 

Senator  Kennedy.  Thank  you.  I  would  like  to  begin  the  discussion 
with  the  division  of  responsibility  between  the  Federal  Trade  Com- 
mission and  the  Department  of  justice  that  as  I  understand  was  in 
a  1948  Letter  of  Agreement  between  the  two  agencies.  Perhaps  Mr. 
Swope,  who  is,  I  believe,  responsible  for  the  Antitrust  Division's 
liaison  with  the  FTC  is  the  best  witness  for  this  question.  Can  you 
briefly  tell  us  how  this  liaison  and  clearance  process  works,  and  how 
the  present  allocation  of  energy  related  work  evolved? 

Mr.  Swope.  Well,  basically  one  agency  advises  the  other  agency 
of  a  proposed  investigation.  There  is  a  check  made  to  determine 
whether  the  proposed  investigation  would  conflict  with  anything 
that  the  other  is  doing.  If  there  is  no  conflict  a  clearance  will  be 
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given.  If  there  is  a  conflict,  then  we'll  have  discussions  to  resolve 
which  agency  should  handle  it.  It's  usually  resolved  on  the  basis  of 
industry  expertise,  interest,  and  staff  resources. 

In  the  energy  area  over  the  years  the  division,  as  far  as  I  know, 
was  made  on  a  case-by-case  basis.  I  think  the  two  agencies  simply 
divided  up  the  work.  In  1972, 1  believe,  the  Division  gave  a  clearance 
to  the  Commission  to  undertake  a  broad  investigation  of  the  struc- 
ture and  performance  of  the  domestic  oil  industry.  This  investiga- 
tion, I  assume,  is  the  one  that  led  to  the  Exxon  case.  As  a  result  of 
their  activity  in  that  area,  we  have  largely  limited  our  activities  in 
domestic  oil  to  behavioral  problems — such  as  price  fixing — and  some 
merger  work. 

Senator  Kennedy.  Have  you  ever  had  a  discussion  between  the 
two  agencies  concerning  jurisdictional  issues  in  a  broader  context, 
other  than  just  the  specific  cases? 

Mr.  Swope.  Not  that  I'm  aware  of  on  that,  outside  of  the  problems 
that  might  arise  if  we  undertook  specific  investigations. 

Senator  Kennedy.  But  there  hadn't  been  agreement  in  terms  of  the 
broader  jurisdictional  issues,  as  I  understand  your  response. 
Mr.  Swor-E.  Over  all  energy  ? 
Senator  Kennedy.  Yes. 
Mr.  Swope.  Xo,  sir. 

Senator  Kennedy.  It's  primarily  on  the  different  cases. 
Mr.  Swope.  We  did  clear  a  study  or  an  investigation  to  the  Com- 
mission on  the  overall  energy  area.  That  study  has  not  preempted  our 
activity  in  the  field,  as  is  witnessed  by  our  investigations  in  ura- 
nium, natural  gas,  and  other  areas. 

Senator  Kennedy.  What  can  you  add  to  that  response  in  terms  of 
what  kind  of  energv  issues  are  within  the  Antitrust  Division  and 
What  fall  within  the" FTC? 

Mr.  Swope.  Basically  I  think  it's  an  open  field,  outside  of  domestic 
and  international  oil.  We  tend  to  concentrate  on  the  international 
side ;  the  FTC  has  concentrated  on  the  domestic  side.  They  have 
conducted  a  number  of  studies  in  the  domestic  side  in  overall  energy. 
We  have  proceeded  on  a  case-by-case  basis. 

Senator  Kennedy.  That's  the  basis  of  the  allocation  of  responsi- 
bility? 

Mr.  Swope.  Yes,  sir. 

Senator  Kennedy.  Given  the  range  of  different  resources  that  are 
available — both  within  the  Justice  and  in  the  Federal  Trade  Com- 
mission— how  does  this  optimally  utilize  the  various  resources  within 
the  different  departments? 

Mr.  Swope.  I  think  that  you  could  arrive  at  any  allocation,  as  long 
as  one  of  the  agencies  is  looking  at  a  given  area.  The  basic  problem 
is  there  is  a  limitation  on  both  agencies'  resources.  Some  kind  of 
division  of  responsibility  is  required.  It  has  evolved  through  the 
clearance  process  to  be  what  it  is  today. 

Senator  Kennedy.  But  does  the  allocation — one  domestic  and  one 
international — follow  any  rhyme  or  reason? 

Mr.  Swope.  I  think  that  one  could  argue  that  they  are  distinctive* 
problems.  International  is.  I  think,  somewhat  distinctive — however^ 
they  are  obviously  interrelated.  The  Exxon  case  does  have  an  inter- 
national facet  to  it. 
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Senator  Kennedy.  I'm  just  wondering  whether  the  allocations  of 
those  responsibilities  maximizes  the  resources  within  the  different 
departments,  between  FTC  and  the  Department  of  Justice,  or 
whether  it's  just  an  easier  way  of  dividing  it  up.  Has  that  been  the 
result  of  rather  high  level 

Mr.  Swope.  I  was  not  in  Washington  at  the  time  of  the  1972  clear- 
ance, so  I  don't  know  what  the  considerations  were  at  the  time.  In 
retrospect,  I  can  see  that  one  could  argue  that  maybe  one  agency 
ought  to  have  the  entire  petroleum  industry.  I'm  not  sure  that  it 
wouldn't  just  be  overwhelmed  with  that  broad  an  area  of  interest. 

Senator  Kennedy.  Mr.  Saylor,  maybe  you  could  tell  us  a  little 
bit  about  whether  the  clearance  for  the  Exxon  covers  the  whole 
United  States,  or 

Mr.  Saylor.  Well,  I  was  not  privy  to  the  discussions  regarding 
clearance  in  1972,  but  at  that  time.  I  believe,  the  Commission  did 
have  an  investigation  that  dealt  with  the  entire  United  States.  The 
Exxon  complaint  which  was  filed  in  1973,  however,  does  not  focus 
on  the  entire  United  States.  It  alleges  a  relevant  market  of  the 
Eastern  States  and  the  Gulf  States  and  Tennessee,  so  that  the  Kocky 
Mountain  States  and  the  Western  States  are  not  part  of  the  alleged 
relevant  market,  although  the  respondents  have  indicated  they  think 
a  national  market  is  a  more  meaningful  market  to  measure  the  com- 
petitive effects. 

Senator  Kennedy.  Which  agency  has  jurisdiction  over  the  west 
coast  ? 

Mr.  Saylor.  Well,  the  Federal  Trade  Commission  did  conduct  an 
investigation  of  west  coast  petroleum  matters.  Mr.  Winslow  knows 
more  about  that. 

Mr.  Winslow.  The  Commission  in,  I  think  it  was  September  1975, 
published  a  report  on  the  west  coast.  I  believe  that  stemmed  from 
the  same  clearance  and  investigation  which  led  to  the  Exxon  com- 
plaint. 

Senator  Kennedy.  Who  has  it  now  ? 

Mr.  Winslow.  I  recently  had  someone  on  my  staff  to  take  a  look 
at  our  report  and  to  consider  whether  we  ought  to  be  doing  some- 
thing more  again.  We  haven't  gotten  to  the  point  of  seeking  to  clear 
anything,  and  I'm  not  sure  what  Justice  is  doing  now. 

Senator  Kennedy.  I  want  to  ask  Mr.  Saylor  and  Mr.  Swope  what 
would  be  other  alternative  ways  for  allocating  jurisdictional  ques- 
tions. One  foreign  and  one  domestic — maybe  that's  one  way  of  doing 
it.  Are  there  other  ways  of  doing  it,  based  upon  your  own  experience  ? 

Mr.  Saylor.  I  think  one  of  the  ways  that  might  be  tried  and  is 
being  tried  in  the  Exxon  case  is  to  determine  what  the  problem  is 
in  a  particular  industry.  Maybe  the  two  agencies  could  get  together 
on  that,  and  then  ascertain  whether  the  more  flexible  statute  that 
the  Federal  Trade  Commission  operates  under  is  more  appropriate 
for  dealing  with  that  problem,  or  whether  it's  one  that  is  perhaps 
susceptible  to  criminal  action.  If  so,  the  Justice  Department  is  the 
agency  for  that.  If  it's  somewhere  in  between,  it  really  ought  to 
depend  on  the  expertise  and  relative  abilities  of  the  staff  from  each 
agency  which  would  work  on  those  matters. 


279 

My  first  point,  and  I  think  really  the  most  important  point,  is  that 
we  have  a  much  broader  statute  at  the  Trade  Commission.  We  can 
go  after  structural  problems  in  a  way  that  the  Justice  Department 
cannot  under  the  Sherman  Act. 

Mr.  Swope.  I  think  it  would  probably  be  difficult  to  have  any  hard 
and  fast  lines.  There  are  a  number  of  investigations  ongoing  in  each 
agency.  To  try  and  divide  them  up  would  create  problems.  A  number 
of  our  investigations  are  on  the  criminal  side. 

I  think  that  the  rational  way  is  to  do  it  the  way  we're  doing  it, 
on  a  case-by-case  evaluation  of  whose  statute  is  the  best  suited,  who 
has  the  resources,  who  has  the  expertise. 

Senator  Kennedy.  Mr.  "Winslow,  can  you  describe  the  nature  and  the 
status  of  the  coal  study?  I  think  you  mentioned  that. 

Mr.  Winslow.  Yes,  sir. 

The  coal  study,  I  believe,  will,  I  anticipate,  be  published  in  two 
parts.  Part  one,  which  I  hope  will  be  published  very,  very  soon,  is 
essentially  a  study  of  the  structure  of  the  coal  industry.  It  reports 
concentration  ratios  on  a  national  and  various  regional  bases  for  vari- 
ous types  of  coal :  bituminous,  subbituminous,  low  sulphur,  stripmin- 
able,  lignite  coal,  by  various  different  company  groupings.  It  also 
looks  at  entry  barriers  into  the  coal  mine. 

That  report,  as  I  say,  subject  to  the  fine  tuning  of  language  in  a 
very  minor  section,  I  think  is  ready  to  go. 

Part  two  of  the  coal  study  will  be  a  study  more  of  the  conduct  and 
performance  within  the  coal  industry.  It  will  analyze  profitability 
data  that  we  collected  from  coal  companies,  go  further  into  scale 
economies,  and  look  into  such  matters  as  who  is  doing  research  and 
development,  who  is  using  the  Federal  Government's  money  for  re- 
search and  development,  and  a  number  of  other  public  policy  issues 
which  have  antitrust  aspects  although  they  aren't  hard  antitrust 
matters. 

Senator  Kennedy.  Was  all  the  data  used  in  preparing  the  report 
obtained  through  the  compulsory  process? 

Mr.  Winslow.  Senator,  the  compulsory  process  was  used  with  re- 
spect to,  I  think,  107  companies.  We  supplemented  that  information 
in  a  number  of  areas.  There  was  a  problem  with  respect  to  two 
companies  which  were  not  satisfied  with  the  normal  Federal  Trade 
Commission  letter  of  confidentiality  and  wanted  a  guarantee  of 
prior  notice  before  the  information  was  submitted  to  the  Congress. 

That  matter  has  never  been  resolved,  and  with  respect  to  those  two 
companies  the  tables  in  the  report  utilize  publicly  available  infor- 
mation developed  by  the  staff. 

Senator  Kennedy.  Did  you  recommend  to  the  General  Counsel's 
office  that  there  be  subpena  enforcement? 

Mr.  Winslow.  We  sent  up  a  request  that  they  be  given  a  letter  of 
confidentiality.  No  action  has  even  been  taken  on  that;  and,  as  I 
understand  it,  the  companies  are  not  in  default. 

Senator  Kennedy.  And  you  don't  know  why  no  action  was  taken? 

Mr.  Winslow.  No,  sir. 

Senator  Kennedy.  At  least  one  of  the  companies  has  major  coal 
resource  holdings? 

Mr.  Winslow.  Yes,  sir. 
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Senator  Kennedy.  How  reliable  will  your  report  be  then? 

Mr.  Winslow.  I  think  that  with  respect  to  this  part  one  study, 
which  we're  hoping  to  come  out  with  now,  the  resource  information 
is  fairly  accurate.  It's  my  position  that  we  should  continue  to  try  to 
collect  that  information ;  and  if  it  turns  out  to  be  different  from  what 
it  looked  to  be,  we  should  include  that  either  in  the  part  two  report 
or  in  some  supplemental  report,  insofar  as  that  affects  our  overall 
findings. 

Senator  Kennedy.  Could  we  go  to  the  internal  organization  of  the 
Antitrust  Division,  Mr.  Hay.  As  chief  of  the  economic  policy  section 
were  you  ever  asked  to  develop  a  comprehensive  policy  approach  to 
antitrust,  enforcement  in  the  energy  area? 

Mr.  Hay.  Not  that  I  can  recall,  at  least  not  that  way. 

Our  staff  is  very  small.  Most  of  the  time  our  work  comes  as  a  result 
of  lawyers  having  sought  a  PI  or  in  the  process  of  seeking  a  PI  and 
seek  to  have  an  economist  work  with  them.  On  occasion  we  have  sug- 
gested areas  that  the  antitrust  division  ought  to  be  looking  into. 
Partly  because  of  the  divisions  between  the  FTC  and  the  Depart- 
ment of  Justice,  it  probably  wouldn't  make  sense  to  ask  the  economic 
policy  office  of  the  Antitrust  Division  to  develop  a  comprehensive 
program  for  the  Antitrust  Division  in  the  energy  area,  since  by 
the  time  I  arrive  the  bulk  of  it  has  already  been  cleared  to  the  Fed- 
eral Trade  Commission. 

Senator  Kennedy.  "Well,  who  did  you  expect  to  do  it?  Or  was  it 
goina-  to  be  done? 

Mr.  Hay.  Since  a  good  chunk  of  the  energy  is  domestic  oil,  a  large 
part  of  the  energy  area  had  already  been  cleared  to  the  Federal 
Trade  Commission  for  study.  They  had  lawyers  and  economists 
geared  up  to  do  that.  We  had  examined — both  with  lawyers  and  on 
our  own — other  individual  aspects  of  the  energy  industry  that  were 
not  covered  by  those  clearances. 

Senator  Kennedy.  Did  you  ever  talk  with  the  FTC  about  this? 

Mr.  Hay.  Well,  the  chief  economist  of  the  FTC  and  I,  on  occasion, 
talk  about  common  problems.  I  have  tried  to  stay  out  of  those  matters 
which  would  be  called  as  within  the  Exxon  case,  just  because  I  don't 
want  it  said  later  that  we  got  information  used  in  our  cases  from 
the  FTC,  nor  do  I  want  it  said  of  them  that  they  got  information 
which  came  out  of  our  cases. 

We  talk  about  common  problems,  and  problems  which  I'll  call 
general  economic  in  nature,  but  not  about  the  kinds  of  evidence  and 
detailed  facts  which  would  have  come  out  of  either  of  our  studies. 

Senator  Kennedy.  As  I  understand,  there  were  only  preliminary 
studies  done  on  the  policy  implications  of  antitrust  enforcement  in 
the  energy  area  ?  Can  you  tell  us  what,  if  anything,  your  section  did 
outside  particular  cases  ? 

Mr.  Hay.  Nothing  which  I  would  call  a  comprehensive  overview 
of  the  energy  area.  We  have  studied  some  individual  commodities 
which  are  within  the  energy  field.  Sometimes  we  have  initiated 
studies,  sometimes  we  have  responded  to  requests  of  lawyers  that  we 
work  with  them  to  study  an  industry  which  they  have  developed  an 
interest  in. 
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Senator  Kennedy.  Mr.  Dayi&ow,  you're  chief  of  the  foreign 
commerce  section.  If  I  understand  correctly,  you  don't  have  respon- 
sibility for  the  international  petroleum  industry;  is  that  correct? 

Mr.  Davidow.  That's  right. 

It  was  decided  that  the  international  petroleum  industry  had  a 
number  of  regulated  aspects — such  as  the  FEA  and  the  IEA — and 
that  it  would  more  appropriately  come  under  the  jurisdiction  of  the 
regulated  industry  section.  That  is  Mr.  Flexner,  who  also  has  respon- 
sibility for  international  airlines  and  international  shipping. 

Senator  Kennedy.  Well,  is  it  a  regulated  industry  ? 

Mr.  Davidow.  Xot  completely;  no.  It's  just  that  since  his  section 
was  already  going  to  do  FEA,  and  since  they  were  going  to  do  IEA, 
I  think  it  was  believed  that  they  would  be  fairly  deep  into  oil  by 
that  time  and  that  they  would  carry  on  into  the  rest  of  the  national 
oil  area.  Of  course,  the  international  area  can  be  preempted  by  Gov- 
ernment action  in  many  ways.  We  have,  obviously,  import  quotas  on 
oil,  tariffs  on  oil.  and  on  rare  occasions  embargoes  so  that  there's 
no  international  trade  on  oil  by  governmental  action.  It  is  an  in- 
dustry in  which  very  strong  Government  action  can  change  the 
normal  operation  of  the  market. 

Senator  Kennedy.  You  used  to  have,  though,  that  responsibility, 
did  you  not? 

Mr.  Davidow.  Well,  when  I  took  over  my  section  in  1973  we  only 
had  six  people.  We  now  have  20.  We  were  involved  at  that  time 
in  only  one  international  oil  matter,  which  was  the  review  of  the 
business  review  clearances  to  what  was  called  the  London  Policy 
Group,  which  was  a  group  of  oil  companies  who  were  bargaining 
about  the  price  increase.  They  had  come  to  the  Justice  Department 
for  the  clearance.  I  worked  on  that  issue,  and  then  on  testimony  to 
Senator  Church's  committee,  which  was  given  June  5,  1974.  In  that 
testimony  we  announced  that  we  were  withdrawing  the  business  re- 
view clearances  for  the  future  and  creating  a  special  energy  unit. 

Thereafter,  that  unit  was  created,  actually,  I  believe  in  Mr.  Wid- 
mar's  section. 

Senator  Kennedy.  Mr.  Swope,  as  the  chief  of  operations,  can  you 
give  us  some  background  here?  We  wanted  Mr.  Thorsen,  but 

Mr.  Swope.  Well,  I 

Senator  Kennedy.  Let  me  just  target  in  a  little  bit  here.  He's  on 
trial  today.  Perhaps  you  could  give  us  some  idea  about  the  energy 
unit  which  Mr.  Kaplan  now  heads?  What  it's  history  was?  Is  is  the 
same  one  that  was  initiated  in  1974? 

Mr.  Swope.  I  think  you're  probably  going  to  have  to  ask  Tom 
Kauper  what  he  had  in  mind  with  the  energy  unit.  My  impression 
of  the  energy  unit  was  always  a  group  of  people  we  pulled  together 
to  consider  some  limited  domestic  oil  matters  and  review  the  inter- 
national oil  situation.  We  brought  together  people  from  the  trial 
section  and  from  the  foreign  commerce  section,  and  they  went  f re- 
ward with  that  activity. 

Senator  Kennedy.  The  trial  that  Mr.  Thorsen  is  now  involved  in  is 
a  result  of  the  work  of  that  ? 

Mr.  Swope.  That  was  one  of  the  matters  they  were  working  on. 
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Senator  Kennedy.  I  see  you  shaking  your  head,  Mr.  Flexner. 

Mr.  Flexner.  I  was  anticipating  a  different  question. 

Senator  Kennedy.  Maybe  you  out  to  tell  us  what  it  was,  so 

[Laughter.] 

Senator  Without  getting  into  the  details  now,  are  there  other  active 
matters  stemming  from  the  work  of  this  unit? 

Mr.  Swope.  Well,  the  work  that  they  were  doing  is  ongoing.  That 
matter  is  continuing  to  be  under  active  consideration,  but  transferred 
to  Mr.  Flexner's  section. 

Senator  Kennedy.  Mr.  Flexner,  was  all  the  energy  unit's  petroleum 
responsibility  transferred  to  your  section? 

Mr.  Flexner.  Yes.  I  think  that  the  organizational  question  is 
really  of  minor  significance.  The  fact  is  that  the  investigation  that 
that  denominated  unit  is  associated  with  is  ongoing  within  my  sec- 
tion. We  have  continued  that  work,  and  I  think  we've  reached  an 
important  stage  in  that  investigation.  That  is,  I  think,  as  much  as 
I  can  tell  you  at  the  moment. 

Senator  Kennedy.  Can  you  tell  us  a  little  bit  about  why  the  trans- 
fer was  made  ?  Do  you  know  ? 

Mr.  Flexner.  I  have  absolutely  no  idea.  I  was  asked  to  do  it,  and 
I  was  happy  to  do  it. 

Senator  Kennedy.  Were  the  personnel  kept  intact? 

Mr.  Flexner.  No. 

Senator  Kennedy.  Mr.  Swope,  is  there  anything  you  want  to  add? 

Mr.  Swope.  Two  things. 

One,  the  trial  section  continues  to  have  responsibility  in  the  do- 
mestic oil  industry  on  behavioral  problems  and  things  of  that  nature. 
The  transfer — at  least  as  far  as  I  was  involved  and  concerned — 
was  to  combine  personnel  that  had  responsibilities  in  the  regulated 
oil  and  the  international  oil  areas,  and  because  we  had  a  staff  avail- 
ability problem.  The  staff  that  Mr.  Thorsen  was  heading  was  sched- 
uled to  go  to  trial,  and  in  fact,  is  in  trial. 

Senator  Kennedy.  Without  getting,  again,  into  details,  is  it  just 
this  case?  Are  there  other  reasons?  Can  you  just  give  us  any  indi- 
cation ? 

Mr.  Swope.  I  don't  have  the  precise  figures.  I  think  they're  prob- 
ably represented  in  the  monthly  reports  which  the  subcommittee  has. 
We  have  about  28  matters  that  are  pending  in  the  energy  or  energy- 
related  areas,  with  some  40  to  50  attorneys,  but  they  are  spread  in 
different  areas.  Some  of  them  are  in  field  offices.  We've  had  some 
merger  cases  in  the  field  offices.  We  have  had  a  price  fixing  case 
in  a  field  office.  We  have  a  price  fixing  case  pending  in  Mr.  Widmar's 
section.  The  other  matters  are  spread  throughout  the  sections  headed 
by  the  gentlemen  here  today. 

Senator  Kennedy.  Mr.  Flexner,  what  about  the  international  in- 
vestigations? How  many  people  are  working  full  time  in  the  inter- 
national investigations  ? 

Mr.  Flexner.  Senator,  your  staff  has  that  information,  and  I 
would  prefer  that  the  public  record  not  disclose  the  number  of  staff 
assigned  to  the  international  investigation.  I  think  it  could  be  pos- 
sibly detrimental  to  the  success.  As  long  as  you  have 
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Senator  Kennedy.  Is  that  because  there's  so  many  or  so  few? 
Maybe  you  can  give  us  that. 

Mr.  Flexner.  Well,  it's 

Senator  Kennedy.  Would  we  be  concerned  that  there's  so  few? 

Mr.  Flexner.  My  view  is  that  it  is  more  than  adequately  staffed. 
I'm  very  happy  with  the  people  and  their  expertise.  I  think  it's 
moving;  at  the  pace  that  it  should.  I  think  that  the  results  will  be 
responsible ;  and  I  would  simply  not  like  to  get  into  the  exact  num- 
bers of  people  who  are  assigned  to  the  matter. 

Senator  Kennedy.  We  could  probably  safely  say  it's  a  small  opera- 
tion, couldn't  we?  I'm  sure  it's  a  good  one  in  terms  of  quality. 

Mr.  Flexner.  It's  terrific.  I  don't  think  at  this  stage,  Senator, 
to  be  candid  with  you.  that  the  size  of  the  staff  is  terribly  relevant. 
It  could  become  terribly  relevant  at  a  later  stage.  For  example, 
and  I  don't  mean  to  indicate  any  prejudgment  as  to  the  outcome  of 
the  investigation,  but  we've  got  a  relatively  small  criminal  case  in 
the  airline  industry  involving  three  very  large  carriers,  and  it  occu- 
pies the  full  time  of  my  assistant  chief  and  three  lawyers.  The  staff 
size  very  much  depends  on  the  particular  stage  that  either  an  investi- 
gation or  formal  proceeding  is  at. 

Senator  Kennedy.  I'd  certainly  agree  with  that.  However,  one  area 
of  our  interest  is  in  determining  the  allocations  of  resources. 

Mr.  Flexner.  I  quite  agree. 

Senator  Kennedy.  Obviously,  in  terms  of  any  particular  line  of 
progress  in  an  investigation,  it's  going  to  vary  and  fluctuate  exten- 
sively. There  may  be  circumstances  when  the  numbers  are  so  small 
as  to  indicate,  at  least  in  terms  of  a  priority,  perhaps  not  the  level 
of  priority  we  would  expect.  That  is  what  we're  interested  in.  Just 
in  terms  of  the  allocation  of  numbers.  Whether  that  reflects  a  suffi- 
cient priority,  that's  what  we're  driving  at. 

Mr.  Flexner.  I  think  the  interest  is  entirely  legitimate,  and  I  have 
no  quarrel  with  it.  I  only  ask  that  it  not  be  part  of  the  public  record. 

Senator  Kennedy.  All  right. 

Mr.  Kaplan,  is  what  you're  doing  in  the  international  petroleum 
area  carrying  forward  the  investigations  be^un  by  the  previous 
energy  unit,  or  are  you  taking  a  fresh  look  at  the  matter? 

Mr.  Kaplan.  Well,  in  coming  to  the  investigation  I  did  not  take 
any  givens.  Mr.  Swope  has  indicated  this  is  an  open  investigation. 
I  have  tried  to  bring  my  own  judgment  to  it,  and  in  familiarizing 
myself  with  what  occurred  before  in  the  industry  I  have  not  excluded 
anything  from  that  review. 

Senator  Kennedy.  Has  there  been  any  additional  resources  devoted 
to  that  ?  Have  they  been  cut  back  ?  Is  it  altered  or  changed  now  under 
the  new  administration? 

Mr.  Kaplan.  Well,  Mr.  Flexner  answered  the  question  on  staffing. 
I  can  only  say  I  have  no  complaints  here,  today,  as  to  the  resources 
made  available  to  me  or  the  quality  of  those  resources.  My  present 
needs  are,  I  think,  adequately  met. 

Senator  Kennedy.  I  gather  from  what  you've  said  it's  just  moving 
along  at  a  timely  pace,  without  either  being  moved  along  any  more 
rapidly  or  more  slowly.  It's  just  moving  along.  Or  would  you  char- 
acterize it  ? 
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Mr.  Kaplan.  The  timely  pace  is  a  proper  pace.  I'm  happy  to  hear 
that  Mr.  Flexner  is  satisfied  with  the  pace  that  it  is  moving  along. 
He  has  given  me  no  other  indications. 

Mr.  Flexxer.  Senator,  to  interject — I  don't  want  the  record  to  be 
unclear — it  is  a  top  priority  in  our  section,  and  I  think  it's  a  top 
priority  in  the  division. 

Senator  Kennedy.  Mr.  Saunders,  you  were  involved  in  the  devel- 
opment of  the  pipeline  cases,  as  I  understand  it.  Can  you  describe 
for  us  the  background  of  the  Explorer,  Capline,  and  Aleskya  pipe- 
line cases? 

Mr.  Saunders.  Senator,  you  use  the  term  'cases.'  There  are  no 
cases.  There  were  investigations  in  those  areas*  I  take  it  you're 
referring  to  the  investigations. 

Senator  Kextxedy.  Yes. 

Mr.  Sauxders.  "Well,  as  your  subcommittee  knows  there  were  a 
number  of  pipeline  investigations  commenced  under  my  supervision 
while  oil  pipeline  matters  were  within  the  province  of  the  public 
counsel  section.  From  time  to  time  the  status  of  these  investigations 
has  been  reported  to  Congress — other  subcommittees — and  you  have 
the  current  monthly  reports  of  the  section  to  which  this  is  now 
assigned. 

I'm  certain  that  you  know  which  of  these  matters  are  still  active 
and  pending. 

Senator  Kextxtedy.  Yes. 

Mr.  Sauxders.  You  mentioned  the  Trans- Alaska  case.  We  advised 
the  Secretary  of  the  Interior  at  the  time  the  license  was  being 
processed  on  that  oil  pipeline.  It  required  action  by  the  Secretary. 
I  take  it  you're  familiar  with  that. 

The  Colonial  case — I'm  not  sure  you  mentioned  that — pipeline  in- 
vestigation was  a  long  standing  investigation.  It  was  closed  out 
about  2  vears  as;o.  Congress  was  informed  of  that  decision  and  the 
reason  that  Mr.  Kauper  did  that.  With  respect  to  the  other  pending 
matters,  the  monthly  report  indicates  what  they  are.  I  have  per- 
sonally had  no  connection  with  them  since  last  November. 

Senator  Kextx~edy.  Did  you  get  more  revealing  documents  in  the 
deep  water  ports  inquiry  than  you  did  in  the  pipeline  investigation  ? 

Mr.  Sauxtders.  Well,  the  documents  which  we  considered  to  be 
relevant  to  the  advice  that  we  gave  to  the  Secretary  of  Transporta- 
tion in  connection  with  the  Loop  and  Seadock  applications  were, 
I  think,  largely  set  forth  in  the  report.  I  think  they  pretty  much 
speak  for  themselves.  Obviously  the  information  we  got  in  collec- 
tion with  the  Loop  and  Seadock  antitrust  review  was  different  than 
the  information  we  had  from  the  earlier  pipeline  investigation 
involving 

Senator  Kex'X'edy.  How  did  you  get  that  information  on  the  deep- 
water  port? 

Mr.  Saitxders.  The  FTC  and  the  Department  of  Justice  were  both 
required  by  the  Deep  Water  Ports  Act  to  advise  the  Secretary  of 
Transportation,  who  had  the  basic  licensing  responsibility,  and  still 
has  that  responsibility  with  respect  to  deep  water  ports. 

We  and  the  FTC,  and  I  should  also  say,  the  staff  of  the  Depart- 
ment  of   Transportation,   worked   jointly   in   conducting  the   anti- 
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trust  review.  The  companies  were  requested  to  provide  documen- 
tary information  relevant  to  the  review  that  was  being  made. 
They  were  cooperative. 

Personnel  of  the  agencies  jointly  went  to  the  offices  of  Loop  and 
Seadock  and  to  certain,  at  last,  of  their  owners.  I  don't  remem- 
ber now  precisely  which  of  them.  It  may  well  have  been  all  of 
them.  The  three  agencies  conducted  a  document  review,  with  the 
FTC  providing  computer  services.  The  documents  were  culled  and 
a  schedule  was  prepared.  As  a  result  of  that  work  we  prepared 
our  report,  as  did  the  FTC  on  its  own.  The  joint  review  or  joint 
cooperation  between  the  agencies  in  the  conduct  of  the  document 
search  and  the  gathering  of  information 

Senator  Kexxedt.  What  priority  does  the  Alaskan  pipeline  have 
now  \ 

Mr.  Sauxders.  Are  you  referring  to  the  oil  pipeline,  sir?  Not 
the  gas  pipeline? 

Senator  Kexxedt.  The  oil  pipeline. 

Mr.  Sauxders.  I  can't  speak  to  that,  Senator,  because  that  was 
one  of  the  matters  transferred  to  Mr.  Flexner's  section  in 
November.  As  far  as  I  was  concerned,  when  the  transfer  of  oil 
pipeline  functions  was  made  to  Mr.  Flexner's  section  in  Novem- 
ber, it  was  not  considered  an  open  investigation.  We  had  informed 
the  Secretary  of  Interior  at  the  time  of  his  licensing  action  that 
we  found  no  antitrust  objections  to  the  organization  of  Alaska 
Pipeline  Company,  per  se.  We  indicated  to  the  Secretary  that 
we  expected  to  be  informed  of  the  detailed  plans  for  operating  that 
pipeline  at  such  time  as  those  plans  would  be  formulated.  As  of 
last  November,  when  I  last  had  any  responsibility  in  connection 
with  this  matter,  we  had  not  been  informed,  either  by  the  com- 
pany or  by  the  Secretary  of  the  Interior,  of  the  submission  to 
the  Secretary  of  the  detailed  plans  of  operation.  I  think  you'd 
have  to  address  the  question  to  Mr.  Flexner  with  respect  to  the 
period  subsequent  to  that. 

Senator  Kexxedt.  Mr.  Flexner,  I  suppose  the  question  is  whether 
the  conclusion  is  consistent  with  the  results  of  the  deep  water 
port  study. 

Mr.  Flexxer.  I'd  like  to  answer  that  question,  if  I  might,  in  a 
more  general  context.  If  we  could  just  move  it  away  from  TAPS 
and  just  talk  about 

Senator   Kexxedt.    Fine. 

Mr.  Flexxer.  The  candid  answer  is  that  there's  no  joint  own- 
ership and  operation  situation  involving  integrated  oil  companies 
that  ought  not  to  receive  our  attention.  What  I'm  saying  is  that 
as  a  general  matter  I  think  it's  fair  to  say  that  there  is  no  situ- 
ation involving  joint  ownership  and  operation  by  integrated  oil 
companies  of  product  or  crude  pipelines  that  ought  not  to  receive 
our  very  careful  consideration.  Obviously,  other  factors  that  one 
would  look  at  in  deciding  which  pipeline  to  focus  our  resources 
on  would  involve  questions  of  the  importance  of  the  pipeline  in 
terms  of  the  economy  in  general,  and  competition,  and  the  like- 
lihood that  if  we  were  successful  in  an  investigation  and  com- 
mencement of  some  proceeding  that  we  would  be  able  to  establish 
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a  rule  of  general  applicability.  I  think  those  criteria  could  lead 
you  to  draw  the  correct  conclusion  about  how  we'll  organize  our 
efforts  in  the  pipeline  industry. 

Senator  Kennedy.  Mr.  Saunders,  your  section  is  responsible  for 
preparing  a  report  on  the  proposals  for  the  Alaska  north  slope 
gas  pipeline? 

Mr.  Saunders.  Yes,  sir. 

Senator  Kennedy.  That  was  due  in  April,  I  guess.  April  22? 

Mr.  Saunders.  April  22  was  the  date  when  it  was — I  think  the 
statute  required  a  report  six  months  from  the  date  of  enactment, 
or Anyway.  April  22  was  the  date.  I  take  it  your  question,  Sen- 
ator, is  where  is  the  report. 

The  answer  to  that  is  it  will  be  issued  very  shortly. 

Senator  Kennedy.  Is  it  going  to  be  as  comprehensive  as  the 
Deep  Water  Port  report? 

Mr.  Saunders.  Well,  I  would  think  it  probably  would  be  in 
certain  respects.  We're  talking  about  a  completely  different  situ- 
ation, except  for  the  El  Paso  proposal — in  that,  unlike  the  deep  water 
port  situation,  the 

Senator   Kennedy.   Those  bells   are   ringing   for  me. 

Mr.    Saunders.   Do  you   want  me  to  finish  that  sentence? 

Senator  Kennedy.  Finish  that. 

I  have  just  one  other  brief  comment,  and  then  I'll  have  to 
recess. 

Mr.  Saunders.  In  the  gas  situation,  except  for  the  El  Paso 
proposal,  we  do  not  have  the  producers  as  shippers;  that  is, 
the  original  gas  producers  as  proponents  or  owners  of  the  pipeline. 
They  are  not  totally  comparable. 

Senator  Kennedy.  Let  me  just  ask  Mr.  Savior  about  the  cooper- 
ation you  get  from  the  other  agencies.  Are  you  getting  all  the  co- 
operation that  vou  should  be  getting  with  FEA  and  others — just 
briefly? 

Mr.  Saylor.  Unfortunately,  we've  not  been  getting  cooperation 
from  FEA  with  respect  to  our  requests  for  individual  company 
data.  It  is  a  problem  that  I've  already  explained  to  the  subcom- 
mittee staff.  We  expect  to  hear  something  from  FEA  soon. 

Senator  Kennedy.  Well,  we'd  like  to  help  you  in  getting  that 
data,  and  will.  But  it  is,  I  think,  deplorable  that  you  don't  get 
cooperation  from  other  agencies. 

Well.  I  regret  that  we'll  not  be  able  to  get  in  some  of  these 
other  areas;  but  I  want  to  thank  you  all  for  coming  here.  It  seems 
to  me  that  these  matters  are  so  interrelated  and  so  extremely  im- 
portant, and  there's  such  a  range  of  expertise  and  professionalism 
in  the  panel  that's  here,  that  in  order  to  carry  forward  public  pol- 
icy interaction  between  you  would  be  enormously  valuable  and 
helpful  to  the  country  and  to  the  agencies  in  carrying  forward 
their  responsibility.  I  would  hope  that  we  would  be  able  to — both 
with  Attorney  General  Bell,  and  also  Mr.  Pertschuk,  who  are  ac- 
tivists, and  concerned  about  these  kinds  of  issues,  and  very  dedi- 
cated toward  trying  to  ensure  strong  agency  participation  and 
vigorous  action,  get  the  kinds  of  interaction  which  I  think  would 
be  most  useful   in   terms  of   carrying  forward  the  public   policy. 
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Their  response — both  in  my  private  conversations  with  Attor- 
ney General  Bell,  and  the  public  statements  of  Mr.  Pertschuk— 
indicated  this  to  be  the  case.  I'm  hopeful  that  we'll  be  able  to  move 
forward  in  these  and  related  areas.  I  want  to  thank  you  very 
much.  It's  very  helpful  to  the  subcommittee. 

We'll  recess  until  1;  then  Senator  Metzenbaum  will  chair  the 
hearings. 

[The  subcommittee  is  in  recess  until  1  p.m.] 

AFTERNOON    SESSION 
FORMER    GOVERNMENT    ANTITRUST    ATTORNEYS 

Senator  Metzenbaum  [acting  chairman].  The  meeting  will  come- 
to  order. 

Mr.  Lamont,  Air.  Reycraft,  and  Mr.  Mueller,  we're  very  happy 
to  hear  from  you  gentlemen. 

STATEMENT  OE  WILLIAM  J.  LAMONT,  ATTORNEY 

]\Ir.  Lamont.  We're  here  to  discuss  the  problems  of  the  making 
of  big  structural  cases,  as  former  members  of  the  staff  of  the 
Antitrust  Division  and  the  Federal  Trade  Commission.  I  would 
like  to  speak  from  my  own  real  experience  in  terms  of  the  prob- 
lems of  making,  investigating,  and  filing  the  structural  case.  Before 
I  do  that,  let  me  say  that  I  most  entirely  and  enthusiastically  agree 
with  Max  Blecher's  characterization  of  the  purpose  of  the  anti- 
trust laws. 

It  has  become  fashionable  over  late  years  to  pretend  that  their 
primary  aim  is  economic.  It  is  not.  Their  primary  aim,  as  origi- 
nally enacted,  was  quite  simply  to  enable  Government  to  govern. 
It  is  the  concentration  of  private  economic  power  to  the  degree 
where  it  can  totally  control  both  markets  and  industry  which  makes 
democratic  Government  unable  to  govern,  or  to  be  democratic. 
For  no  Government  can  govern  unless  it  has  the  effective  power 
to  compel  obedience;  yet  in  many  fields — and  oil  is  a  particular 
example — the  industry  rules  itself  and  Government  orders  are  not 
carried  out  unless  the  industry  consents. 

I  am  using  the  term  "structure"  rather  loosely.  I'm  not  talking 
simply  about  a  single  corporate  monopoly  structure.  I'm  talking 
about  all  the  different  kinds  of  contracts,  combinations  in  the 
form  of  trusts  or  otherwise,  or  agreements  or  conspiracies  in 
restraint  of  trade,  or  in  attempt  at  monopolization. 

The  language  that  was  used  is  extremely  broad.  It  was  in- 
tended to  encompass  everything  that  you  can  think  of  in  the 
way  of  a  private  restraint — of  private  government  control  of  busi- 
ness. But  broad  as  it  is,  the  industry  as  a  whole  has  been  just  as 
ingenious,  and  the  oil  industry  in  particular,  has  been  downright 
brilliant. 

For  broad  as  the  prohibition  against  joint  action  might  be,  broad 
as  the  strictures  are  against  businessmen  colluding,  conspiring, 
contracting  or  combining  in  order  to  control  markets,  nobody  who 
knows  anything  about  crude  oil  markets  would  ever  seriously  con- 
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tend  that  at  any  time  within  the  past  30  years  there  has  been  a 
truly  competitive  crude  oil  market.  There  isn't  anyone  who  picks 
up  any  kind  of  textbook  and  looks  at  just  the  sheer  numbers  of 
syndicates,  consortia,  partnerships,  units,  joint  production  opera- 
tions, joint  marketing  operations,  and  joint  transportation  opera- 
tion in  oil,  who  is  not  struck  with  the  fact  that  this  is  a  most 
unusual  joint  industry. 

Again,  as  Max  Blecher  said  this  morning,  it  is  not  with  eco- 
nomic efficiency  that  antitrust  is  concerned,  it  is  with  essentially 
the  ability  of  Government  to  override  the  private  concentrations 
of  power. 

I  spent  quite  a  few  years  in  the  Justice  Department,  and  most 
of  them  on  oil.  During  that  period  I  unhappily  report  there  was 
a  very  steady  flow  toward  concentration  until  it  reached  the  crisis 
stage.  I  insist  that  it  now  is  at  the  crisis  stage.  Stop  and  think 
of  the  dire  economic  problems  we're  faced  with  because  of  the 
combination  known  as  the  Organization  of  Petroleum  Exporting 
Countries.  Yet  none  of  those  countries,  or  all  of  those  countries 
together,  do  not  exercise  any  more  power  than  the  individual  con- 
cessionaire companies  that  were  operating  within  their  borders 
before  they  decided  to  take  over  the  game. 

For  example,  when  the  King  of  Saudia  Arabia  says  that  so 
much  oil  will  be  produced  or  will  not  be  produced,  or  that  it 
will  be  produced  at  such  a  price  or  not  produced  at  such  a  price, 
he  tells  the  national  oil  company,  Aramco,  which  is  a  consortium  of 
four  American  companies :  Exxon,  Mobil,  Texaco,  and  Socal. 

The  King  of  Saudia  Arabia  has  no  more  direct  control  over 
price  and  supply  than  that  company  did  originally. 

I'm  saying  then  that  it  is  the  concentration  of  power  to  pro- 
duce and  distribute  crude  oil  held  bv  OPEC  with  the  assistance 
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of  these  companies,  with  the  consent  of  these  companies,  with  the 
use  of  their  distribution  facilities  as  the  marts  of  commerce,  which 
now  has  brought  us  to  this  extreme  crisis  which  President  Carter 
can  say  is  virtually  a  war.  But  that  concentration  would  not  have 
existed  if  the  Antitrust  Division  had  not  permitted  the  concen- 
tration of  power  into  the  hands  of  the  Seven  Sisters.  It  did ! 
And  it  would  not  now  continue  if  Antitrust  Division  decided — or 
were  permitted  to  decide — that  those  seven  companies  be  prose- 
cuted vigorously  for  their  obvious  violations  of  antitrust  law. 

In  the  20  years  that  I  was  with  Antitrust  directty — I  guess  it 
was  even  more  than  that — there  was  not  one  single  major  structural 
oil  case  that  was  brought  forward.  The  two  that  were  pending  when 
I  came  were  dropped  with  meaningless  and  probably  illegal  con- 
sent decrees:  the  International  Oil  Cartel  case  and  the  West  Coast 
oil  case.  There  were,  during  that  period,  a  rather  considerable 
number  of  important  structural  cases  that  were  urged  by  the  staff 
but  were  never  really  approved.  I  want  to  make  that  point  rather 
emphatically.  In  every  instance  the  recommendation  came  from 
staff  forward,  and  rarely,  if  ever,  was  there  a  direction  from  the 
top  down  to  do  any  kind  of  investigation  or  commence  any  kind 
of  work. 

Senator  ISIetzenbatjm.  Mr.  Lamont,  would  you  care  to  expand 
upon  a  typical  kind  of  situation?    You  were  with  the  Antitrust 
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Division  for  20  or  25  years,  as  I  understand  it.  You  were  also 
mainly  concerned  with  oil.  How  did  it  happen  that  nothing;  seemed 
to  happen?  The  staff  prepared  a  case,  then  what  would  happen? 
How  would  it  happen  that  the  case  would  be  stopped? 

Mr.  Lamont.  Well,  I  suspect  the  best  example — which  by  now 
has  become  rather  public  information — is  the  Colonial  Pipeline' 
case.  That  was  a  joint  venture  of  a  number  of  large  companies 
nine  at  that  time — to  run  a  very  large  products  pipeline  which 
carries  oil  products  from  the  Gulf  Coast  refining  area  to  the  entire 
east  coast  area.  We  forwarded  a  complaint  on  October  1964  charg- 
ing that  as  a  violation  of  sections  1  and  2  of  the  Sherman  Act 
and  section  7  of  the  Clayton  Act.  In  1975,  after  almost  indefinite 
review,  the  case  was  finally  closed.  When  I  retired  in  1972  we 
counted  up  some  21  separate  reviews  above  section  level  at  that 
time.  It  was  subsequently  reviewed  two  or  three  times. 

Now  understand,  this  is  a  case  in  which  the  facts  were  rela- 
tively undisputed.  What  facts  were  disputed  involved  a  body  of 
proof  that  was  not  very  great.  Every  element  of  law  that  was  in- 
volved in  it  was  something  that  had  been  settled  before  President 
Wrilson  left  office.  Yet  it  was  reviewed,  not  disapproved,  but  re- 
viewed, and  reviewed,  and  reviewed,  and  not  brought.  In  other 
words,  with  that  as  with  the  half  dozen  other  pipeline  cases,  with 
the  half  dozen  other  cases  like  Trans- Alaska,  what  was  essentially 
lacking  was  not  the  staff  enthusiasm,  it  was  not  really  the  staff 
ability,  but  it  was  just  quite  simply  the  fact  that  there  was  no 
political  will  to  file  cases.  I  think  that's  really  what's  at  the  heart 
of  the  whole  matter.  Throughout  this  entire  period  there  has  been 
no  real  commitment  that  the  antitrust  laws  should  be  enforced  as 
written. 

Senator  Metzexbaum.  Do  you  feel  that  the  only  way  we'll  ever 
foe  able  to  have  any  effective  action  with  respect  to  the  oil  indus- 
try is  by  the  legislative  process  and  not  through  the  antitrust  pro- 
cedures presently  available? 

Mr.  Lamoxtt.  I  think  the  legislative  process  is  a  way  in  which 
we  can  unload  some  of  the  heavier  concentrations.  I  think  that's 
an  acceptable  alternative  in  some  cases.  I  think  legislative  concern 
with  which  is  going  on  is  of  extreme  importance,  because  the  Con- 
gress is  an  extremely  important  part  of  the  system  political  clout 
that  makes  Washington  move. 

As  I  noted  in  my  prepared  statement,  one  of  the  two  pipeline 
-cases  which  we  were  able  to  file  was  because  Chairman  Eastland 
came  down  to  the  Antitrust  Division  and  said  this  complainant — 
who  was  our  principal  witness — was  telling  the  truth  and  the 
case  should  be  filed.  It  would  have  been  filed  except  for  one  unfor- 
tunate incident.  We  were  told  that  before  filing  we  had  to  notify 
the  defendant  of  the  filing  and  they  completely  dropped  the  oper- 
ation at  that  time.  In  other  words,  there  was  nothing  to  file  against, 
once  the  decision  had  been  made  to  go  ahead. 

I  keep  coming  back  to  the  decisional  process — the  will  above  to 
actively  operate,  to  actively  enforce  the  antitrust  laws.  Not  just 
to  give  lip  service  to  it,  but  to  comprehend  that  what  it  really  means 
is  a  rather  disruptive  process  for  a  time  in  which  an  awful  lot  of 
industries  will  have  to  be  substantially  reorganized  from  that 
which  they  are  now. 
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Here,  I  think,  Senator  Metzenbaum,  is  where  your  suggestion 
about  the  possibility  of  legislation  comes  in.  If  we  had  such  an 
operation  as  that;  if  we,  in  fact,  had  a  really  active,  vigorous  anti- 
trust enforcement  process  backed  by  a  President  and  an  Attorney 
General  who  meant  what  they  said  and  said  what  they  meant  in 
that  respect,  then  I  think,  one,  there  would  be  a  whole  lot  less 
delay  in  the  trial  of  cases,  because  after  all  the  defense  tactic 
of  delay  is  only  a  tactic  to  wear  down  the  will  of  the  unwilling, 
and  two,  you  would  find  that  there  would  be  an  awful  lot  of  cases 
that  would  be  absolutely  unnecessary  to  file  because  the  threat 
of  prompt  and  sure  enforcement  is  the  best  deterrent  to  violation. 

Third,  you  would  find  an  awful  lot  of  industries — and  I  think 
the  oil  industry  is  one — who  would  not  only  stand  still  for  legis- 
lative action  on  restructuring,  but  would  actively  sponsor.  That 
would  be  the  only  way  in  which  they  could  escape  the  millions 
upon  millions  of  treble  damages  which  will  result  if  and  when 
this  tactic  of  trial  delay  ends  and  the  major  oil  cases  now  pend- 
ing privately  are  brought  to  judgment.  In  short,  it's  the  sense 
of  will.  It's  the  commitment.  That  really  is  what  is  basic  to  this 
whole  pi'oblem. 

Senator  Metzenbaum.  Thank  you,  Mr.  Lamont.  I  think  you 
were  here  when  the  previous  panel  was  speaking.  Do  you  have 
any  comment  about  what  you  heard  concerning  their  remarks? 

Mr.  Lamont.  Yes.  The  process  has  not  changed  since  I  left 
the  Division.  The  existence  of  the  sections  and  their  very  carefully 
structured  jurisdictions  is  still  a  very  nice  protective  device  to  cover 
the  rear  entrance.  When  you  don't  really  want  to  do  something,  you 
can  always  cite  the  jurisdictional  difficulties. 

Two  specific  points  I  would  like  to  make.  One  is  that  this  business 
of  the  Antitrust-FTC  clearance  on  oil  as  having  conceded  everything 
to  the  Federal  Trade  Commission  is  a  terminological  inexactitude. 

Senator  Metzenbaum.  Is  a  what? 

Mr.  Lamont.  A  lie.  The  series  of  meetings  that  were  held  back 
in  1970  to  early  1972  between  the  Justice  Department  people  deal- 
ing with  oil  and  the  Federal  Trade  Commission  when  they 
wished  to  begin  a  large  oil  investigation  made  it  very,  very  clear 
that  the  Federal  Trade  investigation  was  only  an  investigation 
for  report  purposes  at  that  stage,  and  that  it  did  not  in  any  way 
change  the  basic  jurisdictional  split  between  Justice  and  FTC 
particularly  to  cases  then  pending.  Those  included  several  of  the 
pipeline  cases — like  Colonial,  Explorer,  and  Trans-Alaska — though 
that  was  not  just  a  pipeline  case,  but  a  joint  venture  case,  the  joint 
venture  in  production.  It  included  the  offshore  joint  ventures  and 
bidding  and  production  that  was  being  conducted  out  of  the  Los 
Angeles  field  office.  It  included  a  rather  considerable  number  of 
broad  scale  structural  investigations  which  Justice  was  to  retain. 
Justice  has  not  done  anything  with  them  since.  They  have  simply 
been  allowed  to  sit.  In  fact,  I  was  rather  horrified  to  hear  this 
morning  that  the  Trans- Alaska  case  had  been  virtually  closed  in  1974," 
I  believe. 

I  sat  before  the  Senate  Interior  Committee  in  September  1975 
and  I  heard  the  Assistant  Attorney  General  in  charge  of  the  Anti- 
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trust  Division  testify  at  that  point  that  the  Trans-Alaska  pipeline 
as  originally  begun  was  then  an  active  investigation. 

Senator  Metzenbaum.  Is  there  a  new  team  at  the  Antitrust  Divi- 
sion ? 

Mr.  Lamont.  There's  no  new  team  there  yet,  sir. 

Senator  Metzenbaum.  Then  we're  dealing  with  the  same  players? 

Mr.  Lamont.  There's  a  new  Attorney  General  who  has  not  as  yet 
changed  the  basic  organization  or  direction  of  the  Antitrust  Divi- 
sion. He  has  made  a  couple  of  excellent  speeches,  his  statements  to 
the  Nader  group  called  Public  Citizen,  and  to  the  ABA.  As  a  matter 
of  fact  I  pulled  part  of  the  language  I  incorporated  in  my  statement 
out  of  that,  which  was  the  idea  that  it  is  necessary  to  impart  a 
"sense  of  mission"  to  Antitrust. 

Senator  Metzenbaum.  But  you  see  no  evidence  that  this  latent 
change  has  started  yet? 

Mr.  Lamont.  That  was  just  2  weeks  ago. 

Senator  Metzenbaum.  We'll  wait.  We'll  be  patient.  Let  me  ask 
another  question.  Do  you  believe  that  different  antitrust  standards 
have  been  applied  to  the  oil  industry  as  distinguished  from  other 
industries  ? 

Mr.  Lamont.  Of  course. 

Senator  Metzenbaum.  Do  you  have  an  opinion  why? 

Mr.  Lamont.  Yes.  Quite  simply  because  the  oil  industry  is  prob- 
ably the  very  first  of  the  industries  who  felt  the  full  weight  of  anti- 
trust enforcement.  They  learned  early,  and  they  learned  well,  that 
the  way  in  which  you  defend  antitrust  charges  is  to  control  making 
the  cases.  You  stop  them  before  they  are  ever  filed,  and  then  you 
don't  have  to  defend  them.  If  you  can  keep  that  process  going  for 
60  years  then  you  have  an  industry  organization  which  is  of  a  type 
that  would  be  too  disruptive  to  reorganize — and  you  have  then 
achieved  your  victory. 

Senator  Metzenbaum.  How  do  you  do  that? 

Mr.  Lamont.  I  suspect  that  you'd  have  to  say  that  in  some  cases — 
looking  at  the  Wild  system  developed  in  the  Gulf  Oil  Corporation 
for  the  redistribution  of  oil  company  profits  to  politicians  and 
others,  it  was  done  by  outright  contribution.  I  think  that  is  really 
the  lesser  of  the  two  evils.  Mostly  it's  done  by  this  continual  striking 
at  the  will  of  the  Government  to  act.  Don't  bring  antitrust  action 
against  the  industry  just  now.  Don't  prosecute  the  Mother  77vh7>r/}rl 
case.  We're  fighting  a  war.  Don't  prosecute  the  West  Coast  Oil  case, 
you'll  just  disrupt  the  flow  of  oil  to  Korea.  Don't  prosecute  the 
International  Oil  Cartel  case,  because  it  will  disturb  our  national 
security. 

For  after  all,  these  people  know  more  about  operations  in  the 
Middle  East  than  we  do,  and  we  really  dare  not  upset  that  balance 
of  power  because  if  we  did  the  Russians  would  come  in  and  take 
it  all  away  from  us.  Don't  enforce  the  antitrust  laws  for  a  lot  of 
reasons,  which  really  have  nothing  whatever  to  do  with  whether  or 
not  they're  guilty  or  innocent. 

Senator  Metzenbaum.  Thank  you  very  much.  Mr.  Lamont.  Your 
testimony  is  extremely  helpful,  and  we  may  ask  you  to  come  back 
and  help  us  further  during  this  subcommittee's  deliberations  if 
you'd  be  willing. 

[The  prepared  statement  of  Mr.  Lamont  follows :] 

92-523 — 77 20 
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Prepared  Statement  of  William  J.  Lamont 

I  appear  in  response  to  your  Chairman's  invitation  to  participate  in  the 
hearings  held  by  this  subcommittee  pursuant  to  its  responsibility  to  oversee 
antitrust  enforcement. 

The  Chairman's  letter  requested  discussion  of  the  development  and  handling 
of  structural  antitrust  cases,  of  the  adequacy  of  the  legal  and  administrative 
procedures  for  such  cases  in  the  antitrust  agencies  and  the  courts,  and  of  any 
improvements  necessary.  Let  me  at  the  outset  note  that  my  remarks  are  largely 
confined  to  the  development  and  filing  of  these  large  cases  by  the  Antitrust 
Division,  particularly  those  in  oil,  to  which  I  was  assigned  by  the  Division  for 
many  years. 

This  subcommittee's  concern  with  structural  cases  is  well-merited.  The  anti- 
trust laws  are  intended  not  only  to  promote  competition  and  end  restraints 
which  clog  free  market  processes.  They  are  even  more  importantly  intended  to 
undo  those  organized  concentrations  of  private  economic  power  which  have 
control  of  markets  and  industries.  They  are  central  to  any  effective  democratic 
Government.  For  no  Government  can  govern  unless  it  has  effective  power  to 
compel  obedience;  yet  in  many  fields,  with  oil  as  a  prime  example,  past  fail- 
ures of  antitrust  enforcement  permitted  such  power  concentrations  that  the 
Government's  decisions  can  be  carried  out  only  to  the  extent  that  the  industry 
consents. 

"Structure"  as  I  use  it  includes  not  only  formal  but  informal  arrangements, 
agreements  or  formal  business  organizations,  so  long  as  they  are  reasonably 
widespread  and  long-enduring.  The  statute  speaks  of  "contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy,"  language  that  has  enough 
breadth  to  encompass  virtually  any  institutional  arrangements  by  which  busi- 
nessmen might  seek  to  order  the  operation  of  their  industry  on  a  rational,  non- 
competitive basis.  Industry,  and  particularly  oil,  has  been  more  than  ingenious 
in  the  development  of  new  and  different  methods  of  combination ;  it  has  been 
truly  brilliant,  and  tests  the  flexibility  of  that  language.  But,  broad  as  the 
prohibitions  against  jointness  may  be,  no  one  will  seriously  contend,  that  the 
price  of  crude  oil  in  the  United  States  has  been  a  truly  competitive  market 
price  at  any  time  in  the  last  20  years.  There  is  no  one  who  is  not  impressed 
with  the  noncompetitiveness  of  jointly  operated  petroleum  production  and 
transportation,  or  with  the  thousands  of  partnerships  among  ostensibly  com- 
peting giant  companies  for  lease  bidding,  joint  production,  transportation,  dis- 
tribution and  even  marketing. 

Yet  in  late  years,  it  has  become  fashionable  to  argue  that  the  real  concern 
of  Antitrust  ought  to  be  with  economics  only,  that  any  concentration  of  eco- 
nomic power  which  adds  to  the  mythical  economic  goal  of  efficiency  ought 
not  to  be  a  matter  of  concern  to  those  of  the  true  faith.  Properly,  mere  con- 
centration, if  efficient,  is  of  importance  only  to  ignorant  citizens,  politicians 
and  that  class  of  individuals  pejoratively  styled  'populists'.  Put  me  in  that 
last  group. 

And  so,  during  the  years  I  spent  in  Justice  on  oil,  there  was  a  steady  flow 
toward  concentration  in  oil  which  has  long  since  reached  the  crisis  stage. 
Reflect  on  the  dire  economic  straits  to  which  the  Organization  of  Petroleum 
Exporting  Countries  have  brought  us.  Recall  that  their  control  of  interna- 
tional oil  is  no  more  and  no  less  than  the  same  control  of  their  concessionaire 
companies  which  was  held  by  the  Seven  Sisters  before  OPEC  got  wise  to  the 
game.  That  concentration  of  power  to  produce  and  distribute  crude  oil  at  a 
price  10  times  its  cost  would  not  exist  without  the  concentration  of  oil  flows 
into  the  hands  of  the  multinational  companies  which  Antitrust  permitted. 
It  would  not  now  exist  for  long  without  the  concensus  of  those  companies 
to  maintain  the  concentration  of  flow,  a  consensus  which  depends  upon  Anti- 
trust Division's  explicit  consent. 

Yet  for  the  quarter  century  since  I  went  to  work  in  the  Division  on  oil 
matters,  despite  this  concentration,  there  were  no  major  cases  filed  directly 
challenging  the  oil  structure.  Two  which  were  pending  when  I  began— the 
International  Oil  Cartel  ease  and  the  West  Coast  Oil  case — were  settled  with 
minimal  relief  by  meaningless,  cosmetic  and  probably  illegal  consent  decrees. 
That  almost  totally  blank  record  was  not  due  to  lack  of  offenses  or  staff  in- 
terest. The  Tulsa  case,  an  indictment  against  the  integrated  companies  for  the 
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remarkably  uniform  and  coincidental  price  increase  of  1957,  was  theoretically 
the  result  of  a  virtual  "runaway"  grand  jury,  and  though  a  behavior  case,  was 
of  such  breadth  as  to  be  structural  in  its  impact.  The  excellent  staff  assigned 
to  that  case  tried  it,  but  lost  it  under  unusual  procedures  before  a  U.S. 
District  Judge,  who  shortly  thereafter  became  general  counsel  of  Gulf 
Oil  Corporation  in  time  to  organize  the  Wild  system  for  redistribution  of  oil 
profits  to  other  than  shareholders.  From  that  same  staff  thereafter  came  rec- 
ommendations to  challenge  the  acquisitions  by  which  Standard  Oil  Company 
(New  Jersey)  became  the  largest  of  industrial  corporations,  and  ultimately 
Exxon.  That  case  was  never  filed,  of  course. 

There  were  many  others,  including  some  of  my  own.  My  1964  recommenda- 
tion in  Colonial  Pipeline  Company  stands  out  as  a  rather  remarkable  case  of 
nonfiling.  I  doubt  if  any  other  single  case  recommendation  was  ever  reviewed 
so  thoroughly.  At  last  count,  when  I  retired  in  1972,  there  had  been  some  21 
separate  reviews  beyond  the  section  level.  All  found  that  the  joint  venture 
was  in  all  probability  a  violation  of  the  antitrust  laws.  After  all,  most  of  the 
facts  were  beyond  dispute.  The  body  of  evidence  needed  for  the  rest  was  rela- 
tively small  and  clear.  Most  of  the  law  involved  was  settled  before  President 
Wilson  left  office.  Even  the  decision  in  1975  to  close  the  case  apparently  con- 
ceded that  it  might  involve  violations,  but,  as  then  explained  by  the  Division, 
there  had  been  no  private  complaints  that  access  had  been  denied,  and  there- 
fore the  matter  could  be  laid  to  rest. 

While  Colonial  was  pending,  others  followed  up  the  review  chain.  Olympic 
Pipeline  Company,  I  have  been  informed,  is  still  considered  an  open  case,  some 
12  years  after  recommendation.  Explorer  Pipeline  has  been  reviewed  almost 
as  many  times  as  Colonial,  but  is  still  open.  Capline  has  never  been  closed. 
Alyeska  Pipeline,  and  the  3-company  consortium  controlling  the  giant  Prudhoe 
Bay  field — one  quarter  of  the  U.S.  proved  reserve  of  oil — has  never  been 
cballenged,  but  still  stands  as  an  open  matter. 

The  record  can  go  on  endlessly.  But  to  determine  what  was  responsible,  it 
may  be  useful  to  refer  to  the  two  pipeline  cases  which  were  in  fact  approved 
for  filing.  Exxon  and  Continental,  the  owners  of  Glacier,  a  crude  pipeline  joint 
venture  covering  all  crude  oil  transportation  in  Montana,  were  informed  at 
Cbristmas  time,  1968,  that  their  arrangements  would  be  challenged.  The  timing 
was  critical  since  it  was  the  same  period  just  before  a  change  of  administra- 
tion, in  which  IBM  slipped  out.  Exxon  and  Conoco  immediately  dropped  the 
venture.  Gateway  came  up  early  the  following  spring.  Its  filing  was  approved 
by  the  Attorney  General,  immediately  after  Chairman  Eastland  appeared  in 
the  Department  to  urge  its  filing.  The  case  was  approved  on  condition  the 
companies  be  informed  before  filing.  They  were  told.  They  dropped  the  venture. 

Finally,  look  at  the  Loop  and  Seadock  ventures  to  construct  and  operate 
offshore  superports  and  supporting  pipelines.  There  the  statute  required  the 
Attorney  General  to  render  an  opinion  as  to  the  validity  of  the  joint  venture 
organizations  of  major  integrated  companies  for  that  purpose.  As  you  know, 
the  Attorney  General,  being  required  to  do  so,  issued  an  opinion  noting  that 
such  ventures  in  ports  and  pipelines  were  anticompetitive. 

What  is  clearly  necessary,  then,  is  to  have  a  "sense  of  mission"  in  antitrust 
enforcement,  a  commitment  to  enforcement  high  enough  in  Government  circles 
to  permit  the  enthusiasm  of  the  staff  to  achieve  results.  Given  a  President  and 
an  Attorney  General  truly  committed  to  the  free  enterprise  tradition,  what 
will  follow  most  surely  would  be  a  real  unleashing  of  enforcement  activity, 
with  the  drones  of  review  swept  into  the  work  of  real  enforcement. 

What  we  have,  however,  is  a  Division  committed  to  regulation,  not  free 
market  operation.  It  matters  very  little  that  they  call  the  regulations  "guide- 
lines" or  "consent  decrees"  or  "procompetitive  rules".  They  prefer  to  oversee 
rather  than  to  act,  to  give  explicit  consent  to  monopoly  or  cartelization  rather 
than  to  end  it.  Indeed,  the  last  Congress  went  to  considerable  length  to  give 
the  Attorney  General  clear  and  unchallenged  authority  to  end  the  joint  over- 
seas operations  under  the  International  Energy  Agreement,  encouraging  him 
to  undertake  prosecution  of  the  company  cartel  that  agreement  shields— and 
his  authority  has  been  exercised  instead  to  perpetuate  the  joint  operations. 

The  best  guidelines  are  judicial  decisions.  The  best  wav  to  get  decisions,  the 
only  way,  is  to  bring  cases.  The  best  way  to  get  cases  to  bring  is  to  let  the 
staff    know    that    any    reasonably    well-investigated   matter   showing  probable 
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violation  will  be  approved  for  filing  sometime  before  tbe  evidence  is  ancient 
bistory.  Tbere  may  remain  some  procedural  difficulties,  but  none  which  cannot 
be  quickly  swept  away  once  the  political  will  is  clear. 

Here  let  me  make  one  observation  beyond  my  self-imposed  limitation  to  the 
case  development  process.  I  believe  that,  once  it  is  clear  that  the  President 
and  the  Attorney  General  are  really  committed  to  an  Antitrust  Division  en- 
forcing the  antitrust  laws,  much  of  the  difficulty  in  court  handling  of  big 
cases  would  end.  For  the  tactic  of  endless  delay,  of  obstruction  of  trial,  now 
so  successfully  used  by  the  antitrust  defense  bar,  is  effective  only  as  a  chal- 
lenge to  the  will  of  the  Department.  At  any  point,  on  any  big  case,  it  is  at 
least  an  even  gamble  that  any  big  case  which  slipped  out  without  high-level 
commitment,  can  be  settled  for  a  cosmetic  decree.  Knowing  the  lack  of  Justice 
commitment,  defense  attorneys  strike  at  the  most  vulnerable  point. 

The  essence  of  any  law  enforcement  program  is  its  certainty  and  evenhand- 
edness.  Antitrust  enforcement  by  Justice  in  oil  simply  does  not  exist  according 
to  that  definition.  As  a  private  practitioner,  it  is  galling  to  have  to  advise  that 
certain  conduct  is  probably  in  violation  of  the  antitrust  laws,  when  I  know 
and  my  client  knows  that  it  is  highly  unlikely  the  Division  would  ever  find  out 
about  it,  that  it  would  probably  not  challenge  it  if  it  stumbled  over  it,  and  that 
if  it  did  file  the  trial  could  be  delayed  into  futility.  In  other  words,  antitrust 
enforcement  in  oil  is  a  myth. 

Nor  is  it  evenhanded.  Look  at  the  current  trial  in  Baltimore  involving  price- 
fixing  by  independent  marketers.  The  Division  can't  summon  up  the  will  to 
challenge  Colonial,  a  combination  dominating  all  marketing  in  this  entire  area, 
but  it  can  vigorously  prosecute  price  fixing  by  companies  with  a  small  share  of 
that  market  who  buy  their  supplies  as  dictated  by  the  Colonial  combination, 
That  kind  of  enforcement  is  a  mockery. 

Senator  Metzenbaum  [continuing].  Our  next  witness  is  George  Rey- 
craft.  Mr.  Reycraft. 

STATEMENT  OP  GEORGE  EEYCRAFT,  ATTORNEY 

Mr.  Reycraft.  Senator,  I'll  begin  by  taking  a  somewhat  more 
positive  view  than  Mr.  Lamont  does  of  the  Antitrust  Division's  en- 
forcement effectiveness.  I  have  not  had  any  direct  substantial  in- 
volvement in  the  oil  industry,  so  I  will  not  comment  on  those  aspects 
of  the  subcommittee's  interest. 

I  was  about  to  say  a  few  kind  words  for  antitrust  enforcement, 
I  was  there  from  the  period  1953  to  1962,  and  I  thought  overall  that 
the  Antitrust  Division  accomplished  a  great  deal  with  the  resources 
available  to  it.  There  obviously  are  some  notable  failures;  but  I 
thought — and  still  think — there  is  a  great  deal  to  be  said  for  what  it 
did  do. 

I  think  in  the  specific  areas  of  merger  enforcement,  and  anti- 
merger enforcement,  the  Antitrust  Division  and  the  Federal  Trade 
Commission  have  done  a  very  good  job.  There  are  many  mergers 
which  have  taken  place  which  I,  if  I  had  been  making  the  decisions, 
would  have  recommended  filing  a  complaint  against  and  would  have 
litigated.  At  the  same  time  there  were  some  that  were  brought  that 
I  thought  were  a  waste  of  time.  But  those  are  judgemental  matters; 
and  I  think  that  overall  the  amendments  to  the  Clayton  Act  which 
Congress  passed  in  1950,  the  Celler-Kefauver  Act,  have  been  ex- 
tremely effective  and  have  prevented,  and  I  would  say  have  even 
stabilized  concentration  in  the  country.  That  is  not  to  say  that  I 
don't  think  that  efforts  at  deconcentration  in  particular  areas  are 
not  desirable,  because  I  think  they  are ;  but  the  Celler-Kefauver  Act 
was  very  effective  in  stabilizing  and  preventing  further  concen- 
tration. 

I  think  in  the  price  fixing  area  the  antitrust  laws  have  been  very 
effective  and  their  enforcement  has  been  very  effective.  I  know  from 
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the  15  years  that  I  have  spent  in  private  practice  that  businessmen 
are  well  aware  that  price  fixing  is  illegal,  per  se,  and  they're  well 
aware  that  if  they  are  caught  they  may  go  to  jail,  and  they're  well 
aware  that  at  the  present  time  it's  a  felony  rather  than  a  misde- 
meanor to  fix  prices. 

Senator  Metzexbaum.  Do  you  practice  in  the  antitrust  field  now  ? 

Mr.  Retcraft.  Yes  sir,  I  do.  I  have  been  in  private  practice  for 
15  years.  I  do  more  defense  antitrust  work  than  as  a  plaintiff,  but 
I  have  been  a  plaintiff  also.  As  a  matter  of  fact,  I  represented  a 
plaintiff  trying  to  stop  an  oil  merger  not  too  long  ago,  which  may 
p:Qt  me  some  points  with  Mr.  Lamont.  I  do  both,  but  primarily 
defense  work. 

I  am  able  to  say  that  the  deterrent  of  antitrust  enforcement  in 
the  price  fixing  area  is  very  real.  I  think  the  major  area  in  which 
antitrust  enforcement  has  been  unsuccessful  has  been  in  the  monop- 
oly area — the  section  2  Sherman  Act  area.  There  have  been  no  cases 
that  I  can  think  of  within  the  last  20  years  that  have  had  any 
notable  success  in  breaking  up  any  monopoly. 

I  don't  want  to  talk  about  particular  concentrated  industries  and 
whether  they  should  or  should  not  be  prosecuted.  For  example,  the 
IBM  case.  I  have  no  firm  views  on  that  case  one  way  or  the  other. 
But  there  certainly  has  been  a  notable  failure  in  getting  any  of 
those  cases  to  a  decision  one  way  or  the  other.  There  are  a  number 
of  reasons  for  that  in  my  view.  I  will  start  with  the  people  prob- 
lem in  the  Antitrust  Division. 

I  think  the  Antitrust  Division  has  an  excellent  staff  of  young 
lawyers,  and  has  been  fortunate  to  have  people  like  Mr.  Lamont 
who  staj^ed  for  long  times  and  have  lent  their  experience  to  these 
younger  lawyers.  But  in  general  the  staff  of  the  Antitrust  Division 
is  inexperienced.  They  have  not  been  out  trying  cases,  unlike  the 
young  attorneys  in  the  U.S.  Attorney's  Office  who  may  have  50  to 
100  cases  under  their  responsibility  and  are  in  court  every  week, 
or  sometimes  even  every  day.  This  does  not  happen  in  the  Antitrust 
Division.  This  is  an  institutional  problem.  It's  not  a  problem  for 
which  any  individual  certainly  not  the  policv  people  in  the  Anti- 
trust Division  are  to  blame.  It's  just  a  fact  of  life. 

I  think  there  ought  to  be  ways  to  deal  with  that.  One  of  them  is 
the  possibility  of  bringing  in  experienced  attornevs  from  outside 
the  Antitrust  Division  to  be  retained  for  a  special  case  basis.  I 
know  that  the  compensation  and  the  conflict  problems  are  difficult, 
but  I  think  there  are  many  able  attorneys.  Mr.  Blecher,  who  was 
here  this  morning,  is  one  of  them  who  I  think  would  be  more  than 
happy  to  take  on  a  case  as  an  attorney  for  the  Department  of  Jus- 
tice in  his  private  capacity,  and  I'm  sure  would  do  it  on  a  basis 
which  would  be  less  expensive  to  the  taxpayers  than  it  is  to  the 
clients  he  represents. 

Senator  Metzenbatjm:.  How  much  practice  is  there  of  attorneys 
from  the  Antitrust  Division  leaving  the  Division  and  then  going 
out  into  private  practice — flip-flopping,  and  representing  the  de- 
fendants ? 

Mr.  Eetcraft.  Well,  it  happens  a  great  deal.  Senator.  I  think 
you  are  looking  at  one  and  possibly  two  of  them  right  here.  I  do 
practice  antitrust  law.  I  would  say  that  my  practice,  less  than  10 
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percent  of  it,  is  on  the  other  side  of  the  Antitrust  Division.  I  would 
say  that  most  lawyers  from  the  Antitrust  Division,  having  learned 
a  specialty,  to  end  up  practicing  in  that  field  of  law. 

Senator  Metzexbattm.  Is  there  any  prohibition  against  going  out 
into  the  field  and  practicing  in  connection  with  cases  which  you've 
been  handling? 

Mr.  Retcraft.  Oh,  yes,  indeed.  There  are  very  strong  conflict  of 
interest  statutes  which  are  very  effective.  There  are  ethical  prob- 
lems. I  don't  really  think  that  as  far  as  a  particular  case  is  con- 
cerned that  there  is  any  problem  of  any  consequence  with  respect 
to  attorneys  from  the  Antitrust  Division  or  Federal  Trade  Com- 
mission getting  out  and  getting  on  the  other  side  of  the  same  case. 
These  attorneys  do,  of  course,  learn  the  field  of  trade  regulation 
and,  like  attorneys  in  the  Internal  Revenue  Service,  they  practice 
their  profession,  whether  it's  tax  law  or  antitrust  law. 

Senator  Metzexbattm.  Mr.  Reycraft,  I'm  trying  to  follow  your 
line  of  testimony.  You're  implying  that  you  disagree  with  Mr.  La- 
mont.  Are  you  also  suggesting  that  the  present  practices  and  pro- 
cedures at  the  Antitrust  Division  are  in  your  opinion  satisfactory? 

Mr.  Retcraft.  I  think  in  two  out  of  the  three  major  areas  of 
antitrust  enforcement  it  is  satisfactory.  Those  two  are  the  merger 
enforcement  area  and  the  criminal  price  fixing  enforcement  area. 

I  think  the  area  which  is  unsatisfactory  is  the  concentrated  in- 
dustries area,  where  I  think  the  Antitrust  Division  and  the  Federal 
Trade  Commission  have  simply  been  unable  to  come  to  grips  and 
deal  with  them  effectively. 

I  agree  with  Mr.  Lamont  to  that  extent,  He  talked  only  about 
the  one  area,  and  I  do  think  that  there  are  positive  things  about 
antitrust  enforcement. 

Senator  Metzexbattm.  What  would  be  your  comment  on  the  long- 
delayed  IBM  case,  the  present  delays  in  the  Exxon  case,  and  the 
other  cases  that  are  taking  forever  to  bring  to  trial  ? 

Mr.  Retcraft.  I  don't  think  that's  necessary,  Senator.  The  ways 
of  dealing  with  that.  I  think  the  judge  is  the  key  to  the  solution 
to  that  problem.  I  am  involved  in  some  litigation  at  the  present  time. 
It's  private  litigation,  but  there  are  13  utilities  who  are  suinq;  West- 
imrhouse  involving  uranium  contracts.  It  is  a  very  substantial  law- 
suit, The  cases  were  filed  in  fall  1975.  over  a  million  documents  have 
been  produced,  hundreds  of  depositions  have  bepn  taken,  and  the 
case  is  going  to  go  to  trial  in  August,  less  than  2  vears  after  they 
were  started.  Those  cases  are  going  to  trial  !  I  attribute  that  to  the 
District  Judge,  Robert  Merhige,  of  the  Eastern  District  of  Virginia. 
He  did  not  put  up  with  anv  nonsense  from  either  side.  He  required 
that  all  documents  be  produced.  He  would  not  nermit  any  of  the 
parties  to  delay.  The  parties  were  made  aware  of  his  attitude  from 
the  beginning,  and  that  is  how  cases  get  pushed  forward. 

Now  I  can't  comment  on  why  the  IBM  case  is  taking  so  long  be- 
cause I  don't  know  enough  about  if.  but  the  judge  can  be  and  should 
be  a  very  key  person  in  forcing  these  cases  to  move  at  a  reasonable 
pace, 

Senator  Metzexbattm.  Mr.  Revcraft,  as  I  understand  it,  you  were 
a  major  factor  in  the  General  Motors  case. 
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Mr.  Reycraft.  Senator,  I  had  the  responsibility  as  a  section  chief , 
and  later  as  Chief  of  Section  Operations  for  the  automotive  indus- 
try generally.  I  started  a  monopoly  case  against  General  Motors  in 
a  bus  industry,  and  another  monopoly  case  against  General  Motors 
in  a  locomotive  industry.  "We  started  an  investigation  of  General 
Motors'  dominant  position  in  the  automobile  industry,  as  well. 

I  left  the  Antitrust  Division  in  1962.  Subsequent  to  that,  the  bus 
case  was  settled  on  a  basis  which  I  regard  as  very  innocuous. 

Senator  Metzenbaum.  "What  was  the  basis? 

Mr.  Reycraft.  It  was  settled  by  consent  decree  on  a  basis  which 
I  regard  as  very  innocuous,  a  very  ineffective  decree.  The  locomotive 
case  was  dismissed  by  the  Government,  also  subsequent  to  the  time 
I  left. 

I  understand  that  after  1962  a  complaint  was  prepared  relating 
to  the  automobile  industry.  I've  never  seen  that  document.  "What 
happened  to  it,  I  do  not  know. 

Senator  Metzenbaum.  How  did  you  happen  to  get  into  the  Gen- 
eral Motors  case  originally? 

Mr.  Reycraft.  My  first  assignment  in  the  Antitrust  Division  was 
to  the  Detroit  office  of  the  Antitrust  Division.  That,  of  course,  was 
an  industry  of  some  notoriety  in  that  area.  I  did  have  an  interest 
in  it. 

After  spending  li/o  years  in  Detroit  I  came  back  to  work  with 
Victor  Kramer,  who  was  the  section  chief,  chief  of  the  general  liti- 
gation section,  and  was  assigned  to  automotive  matters.  That  is  how 
I  got  involved. 

Senator  Metzenbaum.  When  did  you  go  to  Detroit? 

Mr.  Reycraft.  In  1952. 

Senator  Metzenbaum.  "When  did  you  leave  the  Antitrust  Divi- 
sion ? 

Mr.  Beycraft.  1962. 

Senator  Metzenbaum.  And  before  that  vou  were  in  Detroit  IVo 
years? 

Mr.  Reycraft.  Yes,  sir. 

Senator  Metzenbaum.  "When  did  you  start  your  inquiry  into  the 
General  Motors  case? 

Mr.  Reycraft.  In  1954,  I  believe,  I  began  workin.o;  on  the  Gen&ral 
Motors  monopoly  bus  case.  That  case  was  filed  in  July  1956. 

Senator  Metzenbaum.  And  6  years  later  when  you  left  the  De- 
pa  rtment.  it  still  had  not  been  resolved? 

Mr.  Reycraft.  The  case  was  not  tried.  I  might  say  that  I  be- 
came a  section  chief  in  a  different  section,  and  I  did  not  have  any 
responsibility  for  the  bus  case  after  1957,  I  guess.  The  case  was 
never  tried.  It  was  settled  by  a  consent  decree.  It  was  a  waste  of 
everybody's  time  and  monev,  really. 

Senator  Metzenbaum.  "When  was  the  locomotive  case  started? 

Mr.  Reycraft.  I  believe  that  was  filed  in  1958  or  1959.  It  was 
dismissed  some  time  in  the  midsixities. 

Senator  Metzenbaum.  So  what  you  are  saying  is  that  6  years 
later,  or  something  very  close  to  that  that  case  was  dismissed,  and 
again  there  was  a  lot  of  wasted  time,  effort,  and  money? 

Mr.  Reycraft.  In  my  opinion,  Senator,  yes. 
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Senator  Metzenbattm.  The  main  case  against  General  Motors 
really  never  came  to  fruition? 

Mr.  Reycraft.  No.  I  believe  a  great  deal  of  work  was  done  on 
the  matter  after  1962.  I  know  that  some  was  done  beforehand.  What 
the  reasons  were,  or  the  considerations  involved  in  not  proceeding, 
I'm  not  privy  to. 

Senator  Metzenbaum.  Would  you  say  with  reference  to  the  Gen- 
eral Motors  case  that  there  appears  to  be  more  validity  to  Mr.  La- 
mont's  comments  than  support  for  Mr.  Reycraft's  position  of  that 
the  Division  is  working  adequately  and  doing  a  pretty  good  job? 

Mr.  Reycraft.  Yes.  I  have  agreed  with  Mr.  Lamont  that  in  the 
area  of  concentration  the  Division  has  not  done  a  spectacular  job. 
In  fact,  in  some  ways  it  has  performed  very  poorly. 

Senator  Metzenbattm.  In  the  area  of  economic  competition? 

Mr.  Reycraft.  In  the  merger  area  and  in  the  price  fixing  area 
I  think  they're  doing  a  very  good  job. 

Senator  Metzenbattm.  Would  you  spell  that  out  a  little  bit  more 
to  support  what  you're  saying? 

Mr.  Reycraft.  If  I  may  answer  in  this  way,  I'd  like  to  say  that 
one  of  the  reasons  that  I  think  the  Antitrust  Division  is  not  doing 
an  effective  job  in  the  concentrated  industries  area  is  staff  problems. 
I  started  out  by  describing  the  general  levels  of  experience  of  at- 
torneys in  the  Antitrust  Division.  I  think  that  internal  organization 
could  be  improved,  and  that  at  the  present  time  the  section  chiefs, 
by  and  large,  do  not  get  out  and  try  cases. 

There  are  eight  litigation  sections  at  the  present  time  in  the  Anti- 
trust Division.  An  effort  is  made,  generally,  I  think  it's  a  successful 
effort,  to  pick  the  most  able  lawyers  to  be  section  chiefs.  That  has 
meant  that  in  most  cases,  they  have  considered  themselves,  and  the 
Division  has  considered  them  excused  from  direct  responsibility  for 
trying  cases  themselves.  I  think  this  is  a  very  serious  mistake  from 
two  points  of  view. 

One  is  that  the  most  able  attorneys  in  the  Antitrust  Division  are 
taken  off  the  firing  line,  and  number  two,  the  subordinates  in  the 
sections  lack  confidence  frequently  in  their  leadership  because  they're 
not  out  on  the  firing  line.  I  think  that  the  status  of  the  trial  attor- 
neys in  the  Antitrust  Division  should  be  enhanced,  and  I  think  that 
no  one  who  is  not  an  active  trial  attorney  should  be  section  chief 
or  director  of  planning  or  in  any  other  supervisory  role  over  the 
trial  attorneys. 

Senator,  your  staff  asked  me  a  question  during  our  preliminary 
conference  about  how  judges  might  be  selected  or  whether  or  not 
there  might  be  a  better  way  to  have  cases  decided,  and  whether  or 
not  there  might  be  a  better  way  to  have  cases  decided,  and  whether 
or  not  there  should  be  a  special  court  specializing  in  antitrust  judges. 
I'd  like  to  express  my  views  on  that  subject. 

Senator  Metzenbatjm.  Please  do. 

Mr.  Reycraft.  I  agree  with  Mr.  Millstein  and  Mr.  Blecher  who 
said  that  they  thought  that  judges  who  are  experienced  in  the  real 
world  are  far  preferable  to  having  administrative  judges  who  are 
solely  dealing  with  antitrust  cases.  I  do  think  that  a  panel  of  anti- 
trust judges  should  be  selected  to  be  available  for  trying  major  cases. 
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I  think  a  good  vehicle  for  administering  them  woulol  be  the  multi- 
district panel. 

The  multidistrict  panel  does  assign  major  cases  which  are  involved 
in  a  number  of  districts  to  particular  districts,  and  I  think  they 
could  do  the  same  thing  with  respect  to  antitrust  cases. 

Senator  Metzenbattm.  Are  you  familiar  with  the  hearings  that 
took  place  here  in  1974  that  were  conducted  by  Senator  Hart  ?  These 
hearings  pertained  to  the  reason  the  General  Motors  case  was 
dropped  in  1966? 

Mr.  Retcraft.  In  1966  or  1976?  Was  that  the  bus  case? 

Senator  Metzenbattm.  When  was  the  General  Motors  case 
dropped  ? 

Mr.  Retcraft.  The  locomotive  case?  No,  I'm  not  familiar  with 
that. 

Senator  Metzenbattm.  Let  me  just  ask  one  final  question.  If  you 
were  the  head  of  the  Antitrust  Department  now  what  one  single 
procedure  or  step  would  you  take  in  order  to  improve  the  operation 
of  the  Antitrust  Department? 

Mr.  Retcraft.  I  would  tell  every  section  chief,  assistant  section 
chief  and  every  lawyer  within  a  GS  grade  equal  to  section  chief 
or  above  that  he  should  immediately  take  responsibility  for  a 
major  case  in  litigation  or  an  investigation  that  was  going  to  lead 
to  litigation,  that  he  be  personally  responsible  for  it,  that  if  that 
required  his  being  absent  from  the  Antitrust  Division  for  an  ex- 
tended period  of  time,  and  that  I  was  sure  he  could  be  replaced 
for  that  period  of  time  and  the  Antitrust  Division  would  not 
suffer  from  his  absence.  I  would  insist  that  all  those  people  get  out 
and  try  cases. 

Senator   Metzenbaum.   You   were   a  section   chief,   right? 

Mr.  Retcraft.  I  was  a  section  chief,  and  I  was  chief  of  opera- 
tions after  that;  yes,  I  was. 

Senator  Metzenbattm.  While  you  held  both  the  first  position 
and  the  second,  would  you  tell  the  subcommittee  what  cases  you 
brought  and  which  ones  were  successfully  concluded  during  that 
period  ? 

]\lr.  Retcraft.  While  I  was  an  assistant  section  chief  I  tried 
the  relief  proceeding  in  the  Dwpont-General  Motors  case  which  re- 
sulted in  the  divestiture  by  DuPont  of  General  Motors  stock.  "When 
I  was  section  chief  I  tried  the  Philadelphia  National  Bank  case 
which  was  the  first  bank  merger  case  tried.  While  I  lost  in  the 
District  Court,  the  Supreme  Court,  happily,  reversed  the  Dis- 
trict Court. 

I  also  tried  the  El  Paso  Natural  Gas  case,  the  Pacific  Northwest- 
El  Paso  Natural  Gas  case  when  I  was  chief  of  operations  of  the 
Antitrust  Division.  I  also  tried,  together  with  Jack  Touhey,  the 
Manufacturers-Hanover  bank  merger  case. 

We  brought  a  lot  of  cases — the  Lexington  bank  case  was  an- 
other case  we  brought  that  went  to  the  Supreme  Court.  There  were 
a  great  many  others;  but  those  are  the  ones  that  I  was  actively 
involved  in. 

Senator  Metzenbattm.  Thank  you  very  much,  Mr.  Reycraft.  You 
have  been  a  great  help. 

Mr.  Mueller,  I  believe  you  are  next. 
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STATEMENT  OF  CHARLES  E.  MUELLER,  ATTORNEY 

Mr.  Mueller.  Mr.  Chairman,  if  I  might,  I  would  like  to  offer 
my  prepared  statement  for  the  record  and  try  to  touch  on  it  just 
in  part  in  my  allotted  time. 

Senator  Metzexe-aum.  Your  statement  will  be  accepted  for  the 
record.  Please  proceed. 

Mr.  Mueller.  I  am  associate  editor  of  the  Antitrust  Law  and 
Economics  Review,  which  is  a  professional  journal  specializing 
in  articles  by  economists  and  lawyers  on  the  nature  and  extent 
of  the  monopoly  problems  in  America.  I  was  employed  as  an  at- 
torney advisor  with  the  Federal  Trade  Commission  for  the  15 
year  period  from  1960-75.  I  also  have  what  I  guess  some  would 
call  the  rather  dubious  distinction  of  having  been  the  former  FTC 
staff  attorney  who  originated  the  investigation  that  eventually 
led  to  its  now  much-discussed  Breakfast  Cereal  case. 

If  any  particular  progress  is  being  made  in  solving  the  problem 
of  monopoly  in  America,  Mr.  Chairman,  no  one  seems  to  know  it. 
Out  of  nearly  one  million  U.S.  corporations,  two  hundred  of  them 
account  for  approximately  two-thirds  of  the  Nation's  output.  Thirty 
years  ago  that  figure  was  about  45  percent,  or  20  percentage  points 
less  than  it  is  today.  The  country's  monopolists  overcharge  us, 
according  to  a  former  FTC  economist,  by  some  6  percent  of  overall 
GXP,  or  in  current  dollars  by  about  $120  billion  yearly.  That 
translates,  according  to  my  math,  into  a  ripoff  of  about  $1700  per 
year  per  U.S.  household. 

If  either  of  these  numbers  was  falling  from  one  year  to  the  next 
we  might  be  reassured  about  antitrust,  but  they're  not.  Neither 
the  FTC  nor  the  Antitrust  Division  claims  to  have  any  plan 
for  reducing  either  of  those  numbers.  In  fact,  as  I  left  your  hearing 
room  yesterday  I  ran  into  a  senior  FTC  attorney  who  felt  these 
hearings  had  a  certain  monotonous  quality  about  them.  He  remem- 
bers Senator  Kefauver,  Senator  Hart,  John  Blair  and  all  the  other 
would-be  trustbusters   of  this  committee. 

Always  there  are  hearings.  Always  there  are  hints  that  the 
FTC  or  Justice  is  about  to  move  on  the  problem  of  monopoly 
in  America.  The  hearings  end.  The  witnesses  depart;  but  nothing 
otherwise  happens. 

No  new  antimonopoly  laws  get  passed.  Concentration  keeps  on 
rising;  and  the  monopoly  ripoff,  as  the  economists  measure  it,  con- 
tinues growing.  There  is  no  mystery,  Mr.  Chairman,  about  why 
we  are  making  no  progress  in  solving  our  monopoly  problem.  The 
only  possible  solution  to  high  concentration  is  deconcentration. 
That,  of  course,  is  politically  unacceptable.  Trustbusting  has  such 
a  vast  number  of  adherents  in  America  that  I'm  sure  you  could  get 
them  all  in  this  room  without  the  slightest  bit  of  undue  crowding. 
Since  no  trustbusting  has  actually  taken  place  within  memory  in 
America,  Mr.  Chairman,  it  is  obviously  not  an  occupation  but  a 
mental  condition,  one  that  describes  the  sort  of  individual  who 
thinks  it  would  be  a  good  idea  and  who,  if  given  the  opportunity, 
would  not  only  push  the  deconcentration  button,  but  get  a  cer- 
tain amount  of  satisfaction  out  of  it.  I  consider  such  people  gen- 
erally eccentric. 
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All  this  is  by  way  of  saying  that  the  FTC,  for  one,  assuredly 
has  no  policy  for  reducing  concentration  in  American  industry, 
unless  one  wants  to  call  prudent  neglect  a  policy.  Its  cases  are 
cranked  by  the  attorney  staff  at  the  bottom  of  the  hierarchy,  not 
by  the  planners  at  the  top.  The  role  of  the  five  Commissioners 
is  simply  to  exercise  a  political  veto  over  the  agency's  casework, 
to  make  sure  that  the  staff  doesn't  go  off  the  deep  end  and  actually 
attempt  some  such  madness  as  trying  to  restructure  our  great 
monopolies. 

Neither  the  American  public  nor  its  elected  leaders  here  in 
Washington   has   the  slightest  interest  in   any   such   crazy   notion. 

Senator  Metzexbauat.  Mr.  Mueller,  the  committee  will  be  in 
recess  for  a  short  period  of  time. 

Mr.  Mueller.  I  shall  wait  for  you. 

Senator  Metzexbaum.  Thank  you  very  much. 

[A  short  recess  was  taken.] 

Senator  Metzenbaum.  Please  proceed,  Mr.  Mueller.  I'm  sorry  for 
the  interruption. 

Mr.  Mueller.  Thank  you,  Mr.  Chairman. 

I  was  making  the  point  that  so  far  as  we  can  tell  neither  the 
public  at  large  nor  a  majority  of  our  political  leaders  in  "Wash- 
ington has  any  particular  interest  in  the  matter  of  trustbusting. 
From  this  it  follows  that  only  what  I  would  call  an  eccentric 
FTC  attorney  would  attempt  to  cut  through  this  barrier,  to  go 
under,  over,  or  around  what  is  clearly  seen  as  the  will  of  the 
political  community  and  thereby  get  his  back  broken  in  an  effort 
to  change  all  this. 

So  long  as  the  political  will  of  the  country  is  against  trustbusting, 
getting  a  trustbusting  case  moving  will  require  an  eccentric  per- 
son— and  they  will  always  be  relatively  few  in  number  simply 
because  they  are  screened  out  from  the  start.  Like  most  organiza- 
tions, the  FTC  hires  the  people  it  considers  the  most  useful  in 
doing  what  it  expects  to  be  doing.  Since  it  doesn't  expect  to  be 
doing  any  trustbusting.  it  would  obviously  make  no  sense  for  it  to 
go  out  and  hire  a  crew  of  would-be  trust  busters. 

Mi-.  Chairman,  it  would  obviously  be  improper  for  me  to  go  into 
the  merits  of  the  Cereal  case,  so  I  will  just  touch  briefly  on  its 
origin. 

I  wrote  the  staff  memo  recommending  that  investigation  on 
June  1,  1969.  It  is  now  approaching  its  eighth  anniversary,  in 
June  1977. 

The  formal  complaint  in  the  case  was  not  issued  until  early  1972 
or  just  over  21/2  years  after  I  had  recommended  the  investigation. 
While  I  was  no  longer  working  on  that  investigation  when  the 
suit  was  actually  filed  in  1972,  I  had  spent,  of  course,  a  consider- 
able number  of  the  intervening  months  pushing  my  supporting 
imemos  into  a  lot  of  less-than-friendly  in-boxes  and  otherwise 
lobbying  my  superiors  on  the  virtue  of  trustbusting. 

The  man  who  conceived  such  a  case,  Mr.  Chairman,  should  never 
be  required  to  actually  try  it  in  court.  By  the  time  it  is  born,  he 
is  too  tired  to  push  it  any  further. 

Xow  what  conclusions  do  I  draw  from  all  of  this? 

Senator  Metzexbaum.  Where  is  the  case  now? 
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Mr.  Mueller.  It  is  in  trial,  I  believe,  Mr.  Chairman,  before 
the  hearing  examiner  of  the  FTC. 

Senator  Metzenbaum.   Isn't  it  actually  in  pretrial  right  now? 

Mr.  Mueller.  I'm  sorry;  you're  correct.  I  believe  it  is  in  pretrial. 

Mr.  Mueller.  It  is  almost  8  years  since  the  initial  recommenda- 
tion for  an  investigation. 

Mr.  Chairman,  if  the  Congress  wants  the  FTC  to  deconcentrate 
our  major  monopolies,  it  has  no  choice  but  to  send  the  message  down 
clearly.  The  agency  hasn't  heard  about  it  yet.  It  thinks,  indeed, 
that  it  is  supposed  to  carefully  avoid  any  such  political  kamikaze 
missions.  Once  that  little  problem  of  confused  signals  has  been 
cleared  up,  I'm  satisfied  that  the  other  matters  you  are  consider- 
ing in  these  hearings  will  more  or  less  take  care  of  themselves. 

If  the  FTC  thought  it  was  actually  supposed  to  bust  trusts, 
I'm  confident  that  it  would  have  no  serious  difficulty  finding  the 
right  personnel  and  adopting  its  procedural  rules  to  that  larger 
objective.  A  good  set  of  policy  guidelines  for  dealing  with  the 
structural  problems  in  the  economy  would  suddenly  appear  as  if 
by  magic. 

Staff  attorneys  with  the  urge  to  bust  trusts  would,  of  course, 
just  as  suddenly  find  themselves  losing  their  distinctive  eccen- 
tricities and  acquiring  instead  all  the  usual  symbols  of  organiza- 
tional status  and  prestige — not  to  mention  a  fair  hearing  for  their 
serious  work. 

I  must  tell  you,  however,  Mr.  Chairman,  that  I  consider  any 
thought  of  such  a  sustained  program  entirely  unrealistic.  I  don't 
believe  Congress  is  going  to  change  the  signals  on  trustbusting. 
That  means  I  don't  believe  the  FTC  is  going  to  be  doing  any  trust- 
busting,  either  this  year,  next  year,  or  the  year  after  that.  That, 
in  turn,  means  that  I  believe  that  the  half  dozen  or  so  big  struc- 
tural cases  now  in  the  hearing  rooms  and  in  the  courts  are  going 
to  end  not  with  a  bang  but  with  a  whimper.  The  attorneys  in- 
volved will  get  tired;  they'll  grow  old;  and  those  cases  themselves, 
similarly  hoary  with  age,  will  ultimately  die  a  natural  death,  turn- 
ing slowly  in  the  wind  atop  a  mile-high  pile  of  legal  and  eco- 
nomic irrelevancies. 

In  the  end,  they  will  either  be  dismissed  altogether  as  a  result 
of  sheer  exhaustion  on  the  Government's  part,  or  they  will  be 
settled  on  the  basis  of  an  essentially  meaningless  consent  decree, 
one  that  will  be  the  economic  equivalent  of  telling  Kellogg,  IBM, 
Exxon,  and  General  Motors  to  stop  spitting  on  the  sidewalks  in 
their  respective  economic  communities. 

I  don't  expect  to  see  them  broken  up.  I  don't  expect  to  see  con- 
centration levels  dropping  in  their  industries,  and  that  means  I 
don't  expect  to  see  consumer  prices  dropping  from  their  monopoly 
levels. 

The  problem,  Mr.  Chairman,  is  not  the  procedural  difficulties 
of  managing  a  big  structural  antitrust  case.  The  real  problem  is 
substantive  rather  than  procedural. 

These  cases  are  snarled  up  because  the  lawyers  on  both  sides 
believe  that,  under  the  law  as  it  now  stands,  a  functioning  monopoly 
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can  only  be  broken  up  by  showing  that  it  got  to  be  a  monopoly 
through  long  decades  of  industrial  wickedness — of  unconscion- 
able activities  directed  at  the  destructiveness  of  competitors.  All 
those  mountains  of  evidence  that  so  thoroughly  overwhelm  the 
trial  machinery  are  aimed  primarily  at  proving  and  disproving 
the  state  of  the  defendants'  corporate  minds,  the  evil  or  purity  of 
their  collective  motives.  Under  a  competently  drafted  antimonop- 
oly  law  that  was  seriously  intended  to  reduce  industrial  concen- 
tration, I  am  confident  that  90  percent  of  the  evidence  now  clogging 
the  records  in  those  cases  would  be  considered  irrelevant  and  thrown 
out.  Under  such  a  sensible  antimonopoly  statute,  Mr.  Chairman, 
there  would  be  only  three  factual  issues: 

One,  are  the  defendants'  prices  substantially  higher  than  they 
would   be   under   conditions   of   effective  competition? 

Second,  are  those  higher-than-competitive  prices  the  result  of 
a  noncompetitive  industry  structure,  that  is,  of  excessive  concen- 
tration ? 

Third,  can  those  higher-than-competitive  prices  be  lowered  to 
the   competitive  level   by  restructuring  the  industry   in   question? 

By  comparison  with  the  evidentiary  requirements  of  the  cur- 
rent crop  of  so-called  structural  cases,  resolving  these  three  issues 
would  be  a  relatively  simple  exercise  in  most  instances. 

Price  records  can't  be  lost  or  misfiled.  Concentration  levels  can't 
be  hidden  away  under  the  corporate  mattress.  There  are  almost 
always  a  few  smaller  firms  at  the  fringes  of  an  industry  that  are 
more  than  willing  to  help  you  prove  that,  despite  their  tiny  size, 
they  are  no  less  efficient  than  their  giant  competitors,  that  is,  that 
there  are  no  significant  scale  economies  to  stand  in  the  way  of  a 
healthy  dissolution  of  those  monopoly  firms. 

These  three  questions  are  not  just  the  only  relevant  issues  in  a 
serious  antimonopoly  case,  Mr.  Chairman.  They  are  also  the  only 
questions  of  any  real  economic  interest. 

Who  cares  why  or  how  a  monopolist  got  to  be  a  monopolist. 
If  he  lias  the  power  to  rip  off  the  consumer,  and  if  he  is  exercising 
that  power  by  charging  a  supercompetitive  price,  and  if  there 
are  no  efficiency  justifications  that  compel  his  society  to  let  him 
go  on  ripping  it  off,  what  else  does  one  need  to  know? 

Once  we  know  the  answers  to  those  three  questions,  all  we  need 
to  solve  the  problem  is  political  courage,  and  we  can't  get  that 
out  of  a  trial  record  with  100,000  pages  of  historical  irrelevances 
in  it.  That  has  to  come  from  our  own  inner  resources.  Either  we 
feel  strongly  about  the  economically  powerful  stealing  from  the 
weak,  or  we  don't.  Would-be  trustbusters,  to  return  to  my  earlier 
theme,  do  feel  strongly  about  it.  That's  why  they  are  regarded,  and 
correctly  so  I  think,  as  a  bit  eccentric  in  America  in  1977.  While 
I'm  on  the  subject  of  courage,  Mr.  Chairman,  I  want  to  make  it 
as  clear  as  I  can  that  in  my  opinion  it  is  the  Congress  that  has 
agencies. 

The  truth  is  that  they've  already  exceeded,  by  a  substantial 
margin,  the  bounds  of  their  political  licenses  in  bringing  even 
this  handful  of  watered-down,  structural  cases  you  are  considering 
here  today. 
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They  arc  getting,  if  I  read  the  signs  correctly,  little  or  no  reassur- 
ance from  the  Congress.  Thus  the  FTC's  new  chairman,  Mr.  Pert- 
schuk,  was  recently  asked  by  the  Commerce  Committee  whether 
he  believed  the  agency  had  the  legal  authority  to  break  up  a 
monopoly  simply  on  the  basis  of  a  factual  showing  that  the  indus- 
try in  question  was  highly  concentrated  and  that  deconcentrating 
that  industry  would  cause  prices  to  the  consumer  to  fall  significantly. 

His  answer,  I  thought,  was  very  revealing.  "I'm  not  aware," 
he  said,  "of  any  decisions  to  date  which  have  held  that  the  FTC 
can  restructure  an  industry  merely  because  it  is  highly  concentrated. 
I'm  not  prepared  to  suggest  what  the  outer  limits  of  the  FTC's 
deconcentration  authority  might  be."  So  who,  Mr.  Chairman,  is 
prepared  to  give  this  good  man  the  answer  to  that  question?  It  is 
far  and  away  the  most  important  issue  in  antitrust  law  today,  and 
one  that  he  needs  to  know  the  answer  to  very  badly  indeed. 

I  submit  that  the  Congress  owes  the  man  an  answer  here.  If 
the  answer  is  no,  then  the  American  economy  will  surely  be  even 
more  concentrated  when  he  completes  his  7-year  term  in  1984  than 
it  is  today.  If  the  answer  is  yes,  on  the  other  hand,  then  something 
on  the  order  of  about  one-third  of  the  U.S.  economy  is  currently 
being  operated  illegally.  And  the  two  antitrust  agencies  thus  have 
some  exceedingly  important  work  cut  out  for  them. 

But  yes  or  no,  the  question  deserves  an  answer.  And  it  can  only 
be  answered,  in  my  opinion,  by  the  members  of  Congress,  indi- 
vidually and  collectively. 

How  many  years  would  it  take  to  get  such  a  case  before  the  Su- 
preme Court?  And  what  antitrust  official  would  be  eccentric 
enough  to  even  bring  such  a  momentous  question  before  the  courts? 

Declaring  a  third  of  a  great  Nation's  economy  illegal  is  a  job 
for  its  elected  political  leaders,  not  its  appointed  administrators  and 
judges. 

My  skepticism  about  the  future  of  trustbusting  in  America  is 
tempered,  however,  Mr.  Chairman,  by  the  possibility,  however  re- 
mote, that  one  of  the  major  cases  now  in  the  legal  pipeline  might 
actually  be  won  and  on  a  structural  theory,  that  the  Suprome  Court 
might  actually  say  that  it's  not  OK  for  our  great  monopolies  to  go 
on  indefinitely  stealing  $100  billion  a  year  from  the  American  con- 
sumer. If  that  should  happen,  America  would  never  be  the  same 
again. 

A  great  Nation  that  is  prepared  to  turn  its  back  on  raw  economic 
power  as  the  basis  for  distributing  wealth  and  income  among  its 
citizens  would  be  more  than  just  an  incredibly  productive  society. 
It  would  be  a  iicav  and  astonishing  moral  force  in  the  world. 

Capitalism  is  not  home  free,  Mr.  Chairman.  It  has  one  more 
river  to  cross.  Until  it  successfully  resolves  the  problem  of  economic 
monopoly,  it  will  forever  carry  a  moral  stain  that  robs  it  of  its 
otherwise  rightful  claim  to  acceptance  as  a  fair  and  just  way  of 
running  a  society. 

So  long  as  it  sanctions  large-scale  corporate  theft,  so  long  as  it 
gives  implicit  approval  to  the  ancient  dictum  that  "the  strong  take 
what  they  can  and  the  weak  give  what  they  must,"  the  ultimate  vic- 
tory for  a  social  system,  a  high  place  in  the  inner  hearts  of  men,  will 
continue  to  elude  it.  Thank  you  for  hearing  me,  Mr.  Chairman. 
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Senator  Metzenbatjm.  Thank  you  for  your  fine  statement,  Mr. 
Mueller.  We  appreciate  your  being  with  us  and  addressing  yourself 
in  such  cogent  and  effective  terms. 

Would  you  say  that  in  your  years  at  the  Commission  there  was 
a  noticeable  reluctance  on  the  part  of  attorneys  to  take  on  the  so- 
called  big  case,  just  because  it  might  tie  the  attorney  up  for  a 
number  of  years? 

Mr.  Mueller.  Mr.  Chairman,  the  first  part  of  your  question  is 
certainly  correct.  There  was  a  reluctance  to  do  anything  of  the 
sort.  I'm  not  sure  that  the  motive  was  because  the  attorney  in  ques- 
tion would  thereby  be  tied  up  for  a  long  number  of  years.  During 
my  15  years  at  the  Federal  Trade  Commission,  such  cases  were 
not  brought  for  the  simple  reason  that  it  was  understood  that  the 
people  in  authority  did  not  want  them  brought.  If  you  had  the 
temerity  to  do  it,  you  were  asking  for  trouble.  That  was  under- 
stood, and  it  is  still  understood  by  the  FTC  staff  I  have  talked  to. 

Senator  Metzenbatjm.  Under  those  circumstances,  is  it  then  cor- 
rect for  me  to  assume  that  most  of  the  people  who  work  at  the 
Commission,  the  staff  members,  really  do  not  have  a  strong  enough 
commitment  to  moving  forward  with  antitrust  actions  to  cause  them 
to  resign  because  they  know  they  aren't  going  to  accomplish  any- 
thing anyhow? 

Mr.  Mueller.  Mr.  Chairman,  they  have  a  commitment  of  sorts. 
But  it  is  a  question  of  committed  to  what?  They  are  committed 
to  the  level  or  kind  of  work  that  they  have  been  doing  for  all  these 
decades.  In  my  mind,  the  sort  of  work  that  the  FTC  does  today, 
and  has  always  been  doing,  is  worth  doing.  The  merger  work  is 
a  good  example.  If  we  did  not  have  the  antimerger  enforcement 
that  we  have  today,  certainly  concentration  would  be  even  worse. 
If  we  didn't  bring  the  price-fixing  cases  brought  by  the  Justice 
Department,  things  would  be  even  worse  than  they  are.  In  other 
words,  we  would  be  even  closer  to  that  day  when  one  or  two  firms, 
instead  of  200,  controlled  two-thirds  of  our  output. 

It  is  worth  doing.  It  is  the  sort  of  work,  I  feel,  that  is  worth 
doing.  But  it  is  not  the  best  work  the  FTC  could  be  doing.  It 
could  be  addressing  the  monopoly  problem  and  that  is  the  main 
thing,  in  my  view. 

Senator  Metzenbatjm.  The  merger  work  is  probably  the  easi- 
est kind  of  work.  There  is  almost  always  a  burden  of  proof  that 
shifts,  although  as  a  matter  of  law  it  really  does  not.  But  when 
the  antitrust  department  indicates  to  two  companies  which  are  in- 
tending to  merge  and  that  they  aren't  going  to  be  permitted  to 
do  it,  and  if  they  proceed,  the  Antitrust  Division  will  go  into 
court,  quite  often  the  merger  just  doesn't  take  place.  It  is  called  off. 

As  a  practical  matter.  I  think  the  burden  of  power  changes  in 
the  courtroom  where  the  Antitrust  Division  is  saying  that  the 
merger  does  violate  the  law  and  should  not  be  permitted,  and  the 
defendants  are  trying  to  prove  why  they  should  be  permitted  to 
merge. 

Mr.  Mueller.  Not  quite,  Senator.  Not  as  I  understand  it,  I'm 
not  sure  how  many  mergers  are  called  off  after  they're  challenged 
by,  say,  the  FTC  or  the  Antitrust  Division.  I'm  sure  that  some  of 
them  are.  But  once  a  company  has  refused  to  stop  and  insists  on 
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going  forward  with  the  merger,  I  think  it  is  more  than  likely  ready 
to  fight. 

Under  the  statute,  whichever  agency  challenges  under  section  7 
of  the  Clayton  Act,  has  to  be  prepared  to  prove  the  statutory 
burden  which  is  that  the  merger  will,  in  all  probability,  substan- 
tially lessen  competition. 

In  practice,  it  is  true  that  merger  cases,  especially  the  horizontal 
variety  in  which  firm  A  buys  firm  B  in  its  own  industry,  often 
involve  a  more  or  less  per  se  violation  if  the  numbers  are  large 
enough. 

If  firm  A  has  5  percent  and  firm  B  has  5  percent,  and  the  two 
merge,  it  is  pretty  cut  and  dried.  So,  in  a  sense,  the  merger  cases 
are  really  not  exciting  cases.  They  are  drudgery,  intellectual  stoop 
work,  I  have  always  called  them.  It's  a  mechanical  business  of 
proving  that  this  is,  indeed,  a  relevant  industry  and  that  firms  A 
and  B  do,  indeed,  do  business  in  it  and  that  they  have  a  certain 
market  share.  That's  it. 

Senator  Metzenbaum.  You  present  an  interesting  approach  to 
this  problem. 

We've  heard  Mr.  Lamont  say  if  there  isn't  the  will  and  the  deter- 
mination on  the  part  of  the  President  and  the  Attorney  General  to 
move  forward  with  vigorous  antitrust  enforcement,  nothing  will 
happen.  We've  heard  some  other  witnesses  say  that  the  courts  have 
stalled  on  these  kinds  of  cases  and  have  really  not  done  anything 
to  move  them  forward. 

Mr.  Millstein  stated  that  today.  He  said  the  responsibility  pri- 
marily lies  with  the  courts. 

Other  witnesses  have  indicated  that  the  staff  themselves,  simply 
do  not  push  forward  with  these  cases  in  the  courts  once  they  get 
to  that  level,  and  have  a  sort  of  indifferent  attitude  toward  moving 
them  more  rapidly.  You  have  brought  in  a  new  perspective,  I  think 
a  very  interesting  one — whether  or  not  Congress  sincerely  wants  to 
move  forward  or  whether  nothing  is  going  to  happen  or  not. 

Mr.  Mueller.  I  have  listened  to  the  hearings  now  for  the  last  two 
days.  In  all  candor,  I  must  tell  you  that  all  this  talk  about  improv- 
ing the  procedures  and  having  iron-hearted  judges  who  will  beat 
counsel  over  the  head  and  push  them  along,  I  consider  on  a  par 
with  the  ancient  saying  that  goes  like  this :  It's  just  about  as  helpful 
as  rearranging  the  deck  chairs  on  the  Titanic. 

It  has  nothing  to  do  with  the  problem.  Even  if  they  could  solve 
all  of  their  procedural  problems,  and  had  the  most  able  and  iron- 
willed  judges,  and  were  prepared  to  process  these  cases  like  they 
were  wool  and  fur  cases,  still  nothing  is  going  to  happen. 

Senator  Metzenbattm.  When  will  it  happen? 

Mr.  Mueller.  It  will  happen  when  Congress  says  it  will  happen. 

Senator  Metzenbaum.  Doesn't  that  get  back  to  the  point  I  was  re- 
ferring to?  That  is,  that  the  American  people  are  really  not  that 
committed  nor  supportive  of  the  Antitrust  Division? 

Mr.  Mueller.  The  American  people  know  nothing  about  the 
problem.  Nobody  has  taken  the  trouble  to  tell  the  American  public 
that  we  have  a  monopoly  problem. 

Senator  Metzenbaum.  Didn't  you  say  that  if  there  were  a  meet- 
ing— and  I  may  not  have  heard  you  correctly — of  people  who  indi- 
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cated  a  strong  commitment  to  antitrust,  you  would  have  difficulty 
in  filling  up  this  room? 

Mr.  Mueller.  If  you  sent  out  the  call  on  CBS  News  tonight, 
Senator,  and  had  Walter  Cronkite  say:  Everybody  who  would  like 
to  see  General  Motors  broken  up,  please  assemble  in  room  2228,  you 
wouldn't  fill  up  the  room. 

The  whole  notion  of  trustbusting  strikes  the  average  American 
as  nonsense.  AVe  have  swallowed  whole  the  notion  that  the  larger 
a  firm  is  the  more  efficient  and  more  progressive  it  is.  This  is  a 
myth,  but  we  believe  it.  As  long  as  we  believe  it,  we  will  consider 
people  crazy  who  want  to  break  up  General  Motors  and  U.S.  Steel 
and  Exxon  and  IBM  and  what  have  you.  "We  believe  in  the  myth. 

Senator  Metzexbaum.  I'll  ask  you  the  same  question  I  asked  Mr. 
Reycraft:  If  you  had  full  responsibility  for  the  Antitrust  Division, 
what  single  step  would  you  take  in  order  to  provide  more  effective 
antitrust  procedures  in  this  country  at  the  present  time? 

Mr.  Mueller.  From  my  standpoint,  Senator,  it  is  a  very  simple 
matter. 

If  the  new  chairman  of  the  FTC  got  the  word  from  the  Congress 
and  from  President  Carter  that  something  was  to  be  done,  and  done 
effectively  and  firmly,  about  the  problem  of  let's  say  the  10  or  12 
major  monopolies  if  they  passed  the  order  down  to  him  that  it  was 
to  be  done  it  would  be  done.  All  Mr.  Pertschuk  would  have  to  do 
would  be  to  call  in  his  attorneys,  he  has  600  or  700  of  them,  and 
tell  them  that  he  wanted  those  industries  broken  up.  That  he  didn't 
want  it  done  10  years  from  now:  he  wanted  it  done  soon.  You'd 
be  amazed  at  how  fast  things  would  start  to  move. 

The  attorney  staff  would  shout  with  joy  to  hear  the  word  that 
at  last  the  political  leaders  of  this  country  want  something  done 
about  the  monopoly  problem.  There  would  literally  be  shouting  in 
the  halls.  They  would  start  filing  those  suits  right  away.  Right 
now  they  don't  dare.  They  are  afraid  to  file  them. 

Senator  Metzexbaum.  He  may  do  just  that.  He's  a  very  coura- 
geous and  good  man. 

Mr.  Mueller.  I  understand  he  is.  Senator;  and  I'm  hopeful.  But 
it's  not  Mr.  Pertschuk  that  I  doubt.  It's  the  Congress  and  the  "White 
House  that  I  doubt. 

Senator  Metzexbaum.  Mr.  Lamont,  do  vou  care  to  comment  on 
that  ? 

Mr.  Lamox't.  I  would  like  to  disagree  with  Mr.  Mueller  on  a 
couple  of  points.  One  of  them,  he  said  the  number  of  people  who 
are  committed  to  the  idea  of  antitrust  is  extremely  minor.  I  think 
he's  wrong. 

Mr.  Mueller.  I  didn't  say  that. 

Mr.  Lamoxt.  The  people  who  are  really  concerned  with  trust- 
busting,  as  antimonopoly  and  antitrust  work  is  usually  concerned, 
represent  a  rather  considerable  majority  of  the  American  people. 
In  oil,  particularly,  you  could  find  a  very,  very  substantial  majority 
of  people  who  are  anxious  that  the  Congress  and  the  President 
should  take  some  kind  of  action  to  break  up  the  monopoly  powers 
which  those  oil  companies  enjoy. 

The  second  thing  is 

Senator  Metzexbaum.  I  share  your  view,  Mr.  Lamont. 
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Mr.  Lamont.  The  second  thing  is  that  Mr.  Mueller  is  wrong  in 
saying  that  it  is  a  matter  of  commitment  by  the  Congress.  Congress 
passes  the  law.  The  Congress  can,  quite  clearly,  push  the  enforce- 
ment of  the  law,  but  it  is  the  President  and  the  executive  branch 
that  are  responsible  for  the  actual  job  of  enforcement.  Over  the  past 
5  years  particularly,  during  what  we  have  called  an  energy  crisis, 
every  committee  on  both  sides  of  the  Hill  have  at  one  time  or  an- 
other written  into  one  bill  or  another  one  statement  or  another  sav- 
ing, please  do  something  to  restore  vitality  to  competition  in  the 
petroleum  industry.  I  don't  think  you  could  have  had  a  more  con- 
sistent line  of  congressional  approach.  In  5  years,  there  has  not  been 
one  thing  done  by  the  executive  branch. 

Senator  Metzexbaum.  Mr.  Mueller,  do  you  care  to  comment  on 
that? 

Mr.  Mueller.  Congress  failed  to  vote  out  the  oil  divestiture  bill. 

Senator  Metzexbaum.  You  mean  to  pass  it? 

Mr.  Mueller.  Right. 

Senator  Metzexbaum.  But  45  members  of  the  Senate  on  a  sudden 
vote  on  the  floor  of  the  Senate  did  vote  for  it,  which  was  not 
exactly  an  insignificant  figure. 

Mr.  Mueller.  I  was  impressed  by  that.  Senator. 

Senator  Metzexbaum.  So  were  the  oil  companies. 

Mr.  Mueller.  You  would  still  have  the  House  to  go  through,  even 
if  it  made  it  through  the  Senate. 

Senator  Metzexbaum.  It  would  have  been  a  good  beginning.  We 
hope  we  can  do  better  this  time. 

Mr.  Mueller.  I  sincerely  hope  you  can  too. 

Mr.  Lamoxt.  Senator  Metzenbaum,  there  was  the  vote  on  the 
Smith  Amendment  in  the  House  where  they  attached,  on  a  sudden 
strike,  a  divestiture  proposal  to  the  Kruger  Amendment  to  the 
Natural  Gas  Act  decontrolling  gas.  The  House  sustained  the  Smith 
Amendment  which  dropped  the  Kruger  Amendment,  so  I  think  on 
both  sides  you  had  a  rather  considerable  evocation  of  support  for 
the  idea  of  congressional  antitrust  enforcement  in  oil. 

Mr.  Mueller.  Senator  Hart's  bill,  the  Industrial  "Reorganization 
Bill,  as  I  understand  it,  has  never  even  gotten  to  the  floor  of  the 
Senate  for  a  vote.  I  would  suggest  a  test.  Senator,  perhaps  along 
this  line:  Maybe  a  joint  resolution  introduced  that  would  instruct 
the  FTC  and  the  Justice  Department's  Antitrust  Division  to  begin 
post-haste  a  deconcentration  of  the  top  20  major  monopolies  in 
America,  and  then  see  what  the  roll  call  vote  on  that  joint  resolu- 
tion is. 

Senator  Metzexbaum.  I  think  that  would  be  ducking  the  re- 
sponsibility. 

I  think  that  the  procedure  to  follow  is  the  divestiture  route  by 
legislation. 

Mr.  Mueller.  I  think  so  too. 

Senator  Metzexbaum.  I  have  introduced  legislation  to  do  that 
very  thing. 

But  I  am  hopeful  that  this  Congress,  with  all  of  the  pressure  in 
the  energy  field,  will  see  fit  to  move  toward  divestiture  legislation 
both  vertically  and  horizontally  in  oil,  as  well  as  vertical  divestiture 
in  the  gas  field. 
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We  will  see  what  will  happen. 

Mr.  Mueller.  One  more  footnote,  and  then  I'll  subside. 

Mr.  Lamont  refers  to  the  legions  of  antitrust  supporters  around 
the  world. 

I  used  the  word  trustbusting,  and  I  use  it  in  the  literal  sense  of 
the  word.  "Bust  them  up." 

There  is  a  vast  amount  of  activity  going  on  under  the  nam^  of 
antitrust  down  at  the  Antitrust  Division  and  the  FTC.  But  there 
is  no  trustbusting  going  on  down  there.  So  if  you  poll  the  people 
who  say  they  are  antitrusters — Mr.  Millstein  undoubtedly  considers 
himself  an  antitruster,  but  I  dare  say  he  is  not  eager  to  see  any 
major  monopolies  broken  up 

Senator  Metzexbaum.  I'm  not  quite  certain  that  he  would  want 
you  to  introduce  him  at  the  next  bar  association  meeting  with  that 
phrase.  I'm  not  sure  he  would  appreciate  being  called  a  trustb^stor. 
[La  ughter.] 

Thank  you  very  much,  Mr.  Lamont.  Mr.  Eeycraft,  and  Mr. 
Mueller. 

Your  comments  have  been  extremely  helpful,  and  we  will  keep4 
them  in  mind  as  we  proceed  on  these  oversight  hearings,  as  well 
as  when  we  proceed  with  actual  legislation  dealing  with  some  of 
the  subjects  to  which  you  have  addressed  yourselves. 

Mr.  Mueller,  we  hope  that  we  have  given  you  much  more  to  write 
about  in  your  journal. 

Mr.  Mueller.  Thank  you.  Senator. 

Senator  Metzenbaum.  The  subcommittee  will  recess  until  10:00 
a.m.  tomorrow. 

[The  prepared  statement  of  Charles  Mueller  follows:] 

Prepared  Statement  of  Charles  E.  Mueller 

Mr.  Chairman,  my  name  is  Charles  Mueller  and  I  am  currently  employed 
as  an  associate  editor  of  the  Antitrust  Law  and  Economics  Review,  a  profes- 
sional journal  specializing  in  articles  hy  economists  and  lawyers  on  the  nature 
and  extent  of  the  monopoly  problem  in  America.  I  was  employed  as  an  attor- 
ney-adviser with  the  Federal  Trade  Commission  for  the  15  year  period  1960- 
75  and,  more  recently,  as  a  part-time  instructor  in  economics  at  Indian  River 
Community  College  in  my  current  hometown  of  Vero  Beach,  Florida.  My  most 
recent  written  work  is  a  brief  text  on  introductory  macroeconomics  entitled 
"Economics  101 :  A  Primer  on  Capitalism,"  to  be  published  serially  later  this 
month  in  the  journal  I  work  for.1  Of  perhaps  more  immediate  relevance  to 
tliis  subcommittee  today,  I  wrote  an  introductory  article  some  10  years  ago 
on  the  "structural"  approach  to  the  antitrust  problem  and,  in  the  intervening 
years,  have  written  a  fairly  long  series  of  articles  in  a  similar  vein,  all 
calling,  in  substance  for  a  vigorous  trustbusting  program.1  I  also  have  what 
I  suppose  some  would  call  the  rather  dubious  distinction  of  being  the  former 
FTC  staff  attorney  who  originated  the  investigation  that  eventually  led  to 
its  now  much  discussed  Breakfast  Cereal  case.3 


1  See  Antitrust  Lain  &  Economics  Review,  vol.  8,  nos.  3  and  4  (1977). 

2  See.  »'.!?..  "The  New  Antitrust:  A  ' Structural.'  ADnroaeh."  Antitrust  Low  &  Eco- 
nomics Review,  vol.  1,  no.  2  (1967)  :  "Sources  of  Monopoly  Power:  A  Phenomenon 
Called  'Practice  Differentiation.'  "  Antitrust  Law  <£  Economic  Review,  vol.  2,  no.  4 
(1969};  "Lawyer's  Guide  to  the  'Welfare-Loss'  Concept:  An  Introduction,"  Antitrust 
Law  &  Economics  Review,  vol.  5,  no.  3  (1972)  :  "Lawyer's  Guide  to  the  Economic 
Literature  on  Competition  and  Monopoly:  An  Introduction  to  the  Doctoral  Disserta- 
tions," Antitrust  Law  &  Economics  Review,  vol.  5,  no.  4  (1972)  ;  "Monopoly  Power  as 
Cause  of  Inflation  :  An  Introduction  to  the  'One-Shot  Affair'  Defense,"  Antitrust  Law  & 
Fcovomics  Review,  vol.  7.  no.  2  (1074-75)  :  and  "Trustbusting  and  the  Future  of 
Capitalism  :  'Small  Could  Be  Beautiful',"  Antitrust  Law  d  Economics  Review,  vol.  8. 
nos.  1  and  2  (1976). 

3  In  re  Kellogg  et  al.,  FTC  dkt.  8883   (1972).  See  note  5,  below. 
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I   suppose   it   is   fair   to   say    then,    Mr.   Chairman,    that   1   hare   been   one 
of    the    louder    advocates    of    the    trustbusting    approach    during    the    past 
decade.  Needless  to  say,  however,  neither  I  nor  anyone  else  alive  today  has 
^ver   busted   up   any   real-life   trusts.   We   do  it   only   on  paper.   The  overall 
concentration   of  American  industry  continues  to  grow  apace.   The  country's 
200    largest    corporations    accounted    for    some   45   percent    of    U.S.    manufac- 
turing in  1945.  Today,  that  figure  stands  at  some  65  percent  or  about  20  per- 
centage points   higher   than   it   was  3   decades   ago.   The  Nation's   consumers 
pay    a    monopoly    overcharge,    according    to    a    former    FTC    chief   economist, 
that  runs  to  about  6  percent  of  overall  GNP*  or,  in  current  dollars,  roughly 
$120  billion  per  year  in  the  aggregate  or  just  under  $2,000  exacted  by   our 
monopolists  from  each  of  our  approximately  70  million  U.S.  households  each 
year.    No    discernible   progress    is    being    made    in    reducing    that    inordinate 
level    of   concentration   and   of  course  no   visible  progress  is   being  made  in 
stopping  that   $100  billion   or   so  annual  consumer  overcharge. 

Nor  is  there  any  mystery,  Mr.  Chairman,  about  why  we  are  making  no 
progress  in  solving  the  problem  of  monopoly  in  America :  There  are  no 
solutions  to  it  that  are  politically  palatable.  Indeed,  there  is  only  one  solu- 
tion to  the  country's  monopoly  problem  and  it  is  wildly  unpalatable  to  virtu- 
ally everyone  whose  opinion  counts.  That  solution  to  the  problem  of  con- 
centration is  of  course  deconcentration,  otherwise  known  as  trustbusting. 
Politicians  do  not  get  elected  to  high  office  on  a  trustbusting  platform. 
Nor  do  antitrust  officials  and  staff  attorneys  get  promoted,  knighted,  or 
otherwise  bedecked  with  honor  or  coin  for  advocating  such  a  "radical" 
solution.  Being  an  unrewarding  cause,  trustbusting  remains  a  paper  concept  only. 
Rational  men  don't  beat  their  heads  against  brick  walls. 

Fortunately,  however — or  unfortunately,  depending  upon  one's  view- 
point— not  all  men  enjoy  the  blessings  of  complete  rationality.  Some  of  us, 
to  put  the  matter  as  charitably  as  I  know  how,  Mr.  Chairman,  are  a  bit 
eccentric.  We  develop  passions  for  causes,  lost  and  otherwise,  causes  that 
are  not  always  shared  by  a  majority  of  our  more  clearheaded  colleagues. 
Trustbusting  is  such  a  cause,  Mr.  Chairman,  one  that  has  such  a  vast 
number  of  adherents  in  America  that  I  am  sure  you  could  get  them  all  in 
this  room  without  the  slightest  bit  of  undue  crowding.  Like  I  say,  an 
activity  that  dispenses  few  rewards  will  in  the  nature  of  things  tend  to 
have  relatively  few  active  participants.  Given  an  institutional  structure 
that  has  swallowed  whole  the  astonishing  notion  that  a  business  firm's  effi- 
ciency and  progressiveness  are  in  direct  proportion  to  its  size,  only  the 
eccentricts  among  us  will  feel  the  urge  to  actively  question  that  majority 
view. 

Since  no  trustbusting  has  actually  taken  place  within  living  memory  in 
America,  Mr.  Chairman,  it  follows  that  it  is  not  really  an  occupation  but 
a  mental  condition.  When  I  use  the  term  "trustbuster,"  therefore,  I  am  not 
describing  an  individual  who  has  actually  caused  the  dissolution  of  a  ma- 
jor American  monopoly  and  thus  savored  the  satisfaction  of  seeing  its  prices 
to  consumers  sink  like  a  pair  of  cement  overshoes  sliding  into  the  Chi- 
cago River.  I  am  merely  describing,  instead,  the  sort  of  individual  who 
thinks  such  a  dissolution  would  lie  a  good  idea  and  who  would,  if  given  the 
opportunity,  not  only  push  the  deconcentration  button  but  derive  a  certain 
amount  of  real  psychic  satisfaction  from  doing  so.  What  I  am  suggesting 
to  you,  Mr.  Chairman,  is  that  there  is  probably  such  a  thing  as  a  "trust- 
buster aptitude"  and  that  it's  distinguishing  characteristic  is,  I  suspect, 
a  personal  distaste  of  considerable  intensity  for  institutional  giantism. 
All  of  the  would-be  trustbusters  that  I  know  on  an  individual  basis  have, 
as  has  been  said  of  Mr.  Nader,  a  fairly  well-developed  capacity  for  "sus- 
tained outrage."  Institutional  theft — the  systematic  plundering  of  the  poor 
by  the  rich,  for  example — produces  in  them  a  revulsion  that  is  visceral 
rather  than  merely   cerebral. 

All  of  this  is  by  way  of  saying,  Mr.  Chairman,  that  I  believe  the  answers 
to   the  major  questions   you   have  presented   here  today   are  as  follows : 

The  two  antitrust  agencies — and  certainly  not  the  FTC — have  no  clear 
and  consistent  policies  for  dealing  with  structural  problems  in  the  economy 
unless  one  wants  to  call  prudent  neglect  a  "policy." 


4  See  Dr.  Frederic  M.  Scherer,  Industrial  Market  Structure  and  Economic  Performance 
(Rand  McNally,  1970).  p.  408,  and  Dr.  H.  Michael  Mann.  "Antitrust  and  the  Consumer: 
Thp  Polior  and  Its  Constituency,"  Antitrust  Law  &  Economics  Review,  vol.  5,  no.  3 
(1972),  p.'39. 
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The  big  "structural"  cases  you  are  concerned  with  here  today,  like  all 
other  cases  brought  by  the  FTC,  are  the  result  not  of  a  determined  institu- 
tional effort  to  deconcentrate  American  industry  but  the  sporadic  ad  hoc 
exertions  of  a  handful  of  individual  staff  attorneys.  FTC  cases  are  cranked 
up  from  below,  not  from  above. 

Antitrust  "policy"  at  the  FTC  is  thus  made  not  by  the  five  Commissioners 
at  the  top  but  by  the  agency's  professional  legal  staff.  To  be  sure,  the  Com- 
missioners can  always  vote  "no"  and  thereby  stop  a  patricular  investigation. 
They  can  similarly  refuse  to  issue  a  particular  complaint  or  dismiss  one 
that  is  already  in 'the  works.  But  the  negative  nature  of  this  veto  power  is 
inherently  incapable  of  really  controlling  the  agency's  overall  policies  except 
in  a  very  limited  sense.  As  a  certain  respondent  is  supposed  to  have  said 
of  an  FTC  order  some  years  ago:  "There  is  only  one  way  for  the  FTC  to 
'punch.'  There  are  a  thousand  ways  for  me  to  'duck.' "  In  practice,  the  five 
Commissioners  veto  relatively  few  of  the  staff's  proposed  cases.  In  sub- 
stance, then,  the  FTC  has  not  five  policymakers  but  over  600. 

The  principal  control  level  at  the  agency,  the  power  to  appoint  the  major 
bureau  directors,  is  lodged  in  the  Chairman  (subject  to  majority  "approval" 
bv  the  other  Commissioners,  an  approval  that  is  automatic  save  in  the  most 
exceptional  of  circumstances).  Being  able  to  replace  a  mutinous  bureau 
head,  the  Chairman  can  exercise  some  modest  amount  of  "control"  over 
the  cases  that  get  sent  up  initially  by  the  staff.  "Send  up  any  more  cases 
like  that,"  the  Chairman  can  tell  the  offending  bureau  chief,  "and  you  11 
find  yourself  back  in  Wichita  chasing  ambulances  or  whatever  you  were  doing 
before  I  hired  you." 

The  staff  also  exercises  a  subtle  but  quite  potent  "veto"  power  over  the 
policy  initiatives  of  the  five  Commissioners.  In  theory,  at  least,  the  latter 
could  issue  a  few  clearcut  directives  telling  the  staff  attorneys  in  no  uncer- 
tain terms  the  precise  kinds  of  cases  they  wanted  the  staff  to  begin  developing. 
In  practice,  however,  it  doesn't  work  that  way  and  for  two  very  good  rea- 
sons: First,  it  would  be  impossible  for  any  3  of  the  5  Commissioners  to  agree 
among  themselves  on  what  they  ivant  to  do.  Secondly,  the  staff  can  effec- 
tively frustrate  all  such  Commission  policy  directives  by  simply  reporting 
back"  that,  after  "carefully"  investigating  whatever  it  was  it  had  been  told 
to  investigate,  no  reliable  "evidence"  of  wrongdoing  could  be  found.  The-- 
principle  at  work  here  is  the  one  embodied  in  a  certain  ancient  rubric  that 
goes  like  this :  "You  can't  push  on  a  string." 

The  FTC  is  thus  loaded  with  "veto"  powers.  The  Commissioners  can  veto" 
staff  efforts :  the  staff  can  effectively  veto  the  policy  notions  of  the  Com- 
missioners ;  the  middle-level  managers,  particularly  the  bureau  directors, 
can  veto  or  at  least  badly  bend  the  policy  initiatives  of  both  the  Commis- 
sioners above  them  and  the  working  attorneys  below  them ;  the  Chairman 
can  use  his  hire-and-fire  power  to  effectively  veto  the  policy  choices  of  the 
other  Commissoiners ;  and  of  course  the  five  Commissioners  themselves  can 
"veto"  each  other,  i.e.,  vote  themselves  into  a  policymaking  deadlock.  The 
agency  is  basically  all  anchor ;  it  has  precious  little  sail  either  above  or  below 
the  crow's  nest. 

The  true  role  of  the  five  FTC  Commissioners  is  thus  precisely  the  one 
they  actually  perform,  namely,  maintaining  the  proper  amount  of  political 
restraint  on  the  staff  or  assuring  that,  whatever  litigation  "policies"  the 
staff  might  choose  to  pursue,  they  are  politically  responsible.  America's  voters, 
acting  through  their  representatives  in  Congress,  have  made  it  abundantly 
clear  that  they  don't  want  the  country's  monopolies  restructured  and  the 
President,  faithfully  adhering  to  that  congressional  mandate,  appoints  the 
kind  of  men  who  can  be  expected  to  similarly  follow  Congress'  lead  in  that 
regard. 

I  believe  this  later  factor  provides  the  answer,  Mr.  Chairman,  to  your 
question  about  the  role  of  the  FTC's  personnel  policies  in  its  handling  of 
major  "structural"  antitrust  cases.  Like  most  other  organizations,  the  Com- 
mission hires  the  people  it  considers  the  most  useful  in  doing  what  it  expects 
to  be  doing.  Since  it  doesn't  expect  to  be  doing  any  trustbusting,  it  would 
obviously  make  no  sense  for  it  to  hire  a  crew  of  wouldbe  trustbusters.  Not 
being  in  that  particular  line  of  work,  it  has  no  occasion  to  consider  the 
kind  of  skills  that  might  be  most  helpful  in  pursuing  an  occupation  of  that 
kind. 
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A  similar  answer  applies,  Mr.  Chairman,  to  your  question  about  the  in- 
ternal administrative  problems,  if  any,  that  are  encountered  by  the  FTC 
:staff  people  in  the  development  of  such  major  structural '  cases.  Again,  the 
agency  is  simply  not  in  the  trustbusting  business.  It  does  not  tvant  to  be  in 
that  unrewarding  and  indeed  politically  disastrous  business.  It  follows,  of 
course,  that  the  staff  attorney  who  knocks  on  his  boss'  door  and  says,  "Hey 
boss,  guess  what?  I've  got  this  great  new  idea  for  breaking  up  U.S.  Steel," 
is  unlikely  to  hear  a  shout  of  congratulation.  Of  course  he  encounters  criti- 
cism and  outright  opposition  at  virtually  every  step  of  the  way  up  the 
ladder  of  the  agency's  hierarchy.  Memos  and  counterniemos  fly  hot  and  heavy 
for  months  or  even  years  before  a  decision  is  finally  made  by  the  Com- 
missioners themselves.  An  organization  that  doesn't  want  to  do  something 
can  always  think  of  a  vast  number  of  reasons  why  it  either  can't  or  shouldn't 
do  it. 

And  that  brings  me  back,  of  course,  to  my  initial  point  about  the  way  the 
big  "structural"  cases  get  themselves  born  in  the  first  place.  They're  cranked 
up  by  individual  staff  attorneys  with  strong  convictions,  an  impressive  amount 
of  staying  power,  and  a  few  of  the  more  admirable  traits  of  the  successful 
conmnn.  Their  job  is  to  talk  the  organization  into  doing  something  it  knows 
it  isn't  politically  licensed  to  do  and,  if  eloquence  fails,  to  simply  wear  the 
organization  down.  I  wrote  the  staff  memo  recommending  the  investigation 
of  the  breakfast  cereal  industry  on  June  4,  1969.5  The  formal  complaint  in  the 
case  was  not  issued  until  early  1972  or  just  over  2y2  years  later.8  While  I 
was  no  longer  working  on  the  investigation  when  the  suit  was  actually  filed 
in  that  latter  year,  I  did  spend  a  considerable  number  of  the  intervening 
months  pushing  my  supporting  memos  into  a  lot  of  less  than  friendly  in- 
boxes  and  otherwise  lobbying  my  superiors  on  the  virtues  of  trustbusting. 
The  man  who  conceives  such  a  case,  Mr.  Chairman,  should  never  be  required 
to  actually  try  it  in  court.  By  the  time  it  is  born,  he  is  too  tired  to  push  it 
any  further ! 

What  conclusions  do  I  draw  from  all  this?  Well,  if  the  Congress  wants 
the  FTC  to  deconcentrate  our  major  monopolies,  Mr.  Chairman,  it  would  lie 
•well  advised  to  send  down  some  clearer  instructions.  The  agency  hasn't 
beard  about  it  yet.  It  thinks  it  is  supposed  to  carefully  avoid  any  such  politi- 
cal kamikaze  missions.  Once  that  little  problem  of  confused  signals  has 
been  cleared  up,  I'm  satisfied  that  the  other  matters  you're  considering  here 
today  will  more  or  less  take  care  of  themselves.  If  the  FTC  thought  it  was 
supposed  to  actually  bust  trusts,  I'm  confident  that  it  would  have  no  serious 
difficulty  finding  the  right  personnel  and  adapting  its  procedural  rules  to  that 
larger  objective.  A  good  set  of  policy  guidelines  for  dealing  with  structural 
problems  in  the  economy  would  suddenly  appear  as  if  by  magic.  Staff  at- 
torneys with  the  urge  to  bust  trusts  would  of  course  just  as  suddenly  find 
themselves  losing  their  distinctive  eccentricities  and  acquiring,  instead,  all 
of  the  usual  symbols  of  organizational  status  and  prestige,  not  to  mention 
a  fair  hearing  for  their  serious  work.  I  will  personally  be  down  at  the  FTC 
with  a  briefcase  full  of  copies  of  my  own  resume  the  day  I  hear  the  agency 
is  even  beginning  to  think  about  such  a  major  deconcentration  program. 

I  must  tell  you,  however,  Mr.  Chairman,  that  I  consider  any  thought  of 
such  a  sustained  program  entirely  unrealistic.  I  don't  believe  Congress  is 
going  to  change  the  signals  on  trustbusting.  That  means  I  don't  believe  the 
FTC  is  going  to  be  doing  any  trustbusting  either  this  year,  next  year,  or  the 
year  after  that.  That,  in  turn,  means  that.  I  believe  the  half  dozen  or  so  big 
"structural"  cases  now  in  the  hearing  rooms  and  the  courts  are  going  to  end 
not  with  a  bang  but  with  a  whimper.  The  attorneys  involved  will  get  tired, 
grow   old,   and   those  cases   themselves,   similarly   hoary   with   age,   will   ulti- 


B  For  the  full  text  of  this  memo,  see  Rufus  E.  Wilson,  "The  FTC's  Deconcentration 
Case  Against  the  Breakfast-Cereal  Industry:  A  New  'Ballgame'  in  Antitrust?."  Anti- 
trust Lnw  &  Economics  Review,  vol.  4,  no.  4  (1971),  pp.  57-76.  Mr.  Wilson,  as  ehiof  of 
the  division  of  general  trade  restraints  at  the  time  and  thus  as  my  Immediate  superior, 
signed  this  memo  approving  the  proposed  investigation,  an  act  I've  always  considered 
one  of  singular  organizational  courage.  The  document  was  released  later  to  an  inquiring 
congressional  committee,  published  by  that  committee,  and  thus  became  available  to  the 
genpral  public. 

•  For  the  text  of  that  complaint  and  some  of  the  contemporary  commentary  on  It, 
see  "The  Cereal  Case,"  Antitrust  Law  &  Economics  Review,  vol.  5,  no.  1,  p.  71  et  al. 
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mately  die  a  natural  death,  turning  slowly  in  the  wind  atop  a  mile-high  pile 
of.  legal  and  economic  irrelevancies.  In  the  end  they"ll  either  be  dismissed 
altogether  as  a  result  of  sheer  exhaustion  on  the  Government's  part  or  be 
"settled"  on  the  basis  of  an  essentially  meaningless  "consent*'  decree,  one  that 
will  be  the  economic  equivalent  of  telling  Kellogg,  IBM,  Exxon,  and  General 
Motors  to  stop  spitting  on  the  sidewalks  in  their  respective  economic  com- 
munities. I  don't  expect  to  see  them  broken  up.  I  don't  expect  to  see  concen- 
tration levels  dropping  in  their  industries.  That  means  I  don't  expect  to  see 
consumer  prices  dropping  there. 

The  problem,  Mr.  Chairman,  is  not  the  procedural  difficulties  of  managing 
a  big  "structural"  antitrust  case.  The  real  problem  is  substantive  rather  than 
procedural.  These  cases  are  all  snarled  up  because  the  lawyers  on  both  sides 
believe  that,  under  the  law  as  it  now  stands,  a  functioning  monopoly  can 
only  be  broken  up  by  showing  that  it  got  to  be  a  monopoly  through  long 
decades  of  industrial  wickedness,  of  unconscionable  activities  directed  at  the 
destruction  of  its  competitors.  All  those  mountains  of  evidence  that  so  thor- 
oughly overwhelm  the  trial  machinery  are  aimed  primarily  at  proving  and 
disproving  the  state  of  the  defendants'  corporate  minds,  the  evil  or  purity 
of  their  collective  motives.  Under  a  competently  drafted  antimonopoly  law 
that  was  seriously  intended  to  reduce  industrial  concentration,  I  am  confident 
that  90  percent  of  the  evidence  now  clogging  the  records  in  those  cases  would 
be  considered  irrelevant  and  thrown  out  in  a  trice. 

L'nder  such  a  sensible  antimonopoly  statute,  Mr.  Chairman,  there  would  be 
only  3  factual  issues:  1.  Are  the  defendants'  prices  substantially  higher  than 
they  would  be  under  conditions  of  effective  competition?  2.  Are  those  higher- 
than-competitive  prices  the  result  of  a  noncompetitive  industry  structure,  e.g., 
of  excessive  concentration?  3.  Can  those  higher-than-competitive  prices  be 
lowered  by  the  competitive  level  by  restructuring  the  industry  in  question? 
By  comparison  with  the  evidentiary  requirements  of  the  current  crop  of  so- 
called  "structural"  cases,  resolving  these  3  issues  would  be  a  relatively 
simple  exercise  in  most  instances.  Price  records  can't  be  "lost"  or  misfiled. 
Concentration  levels  can't  be  hidden  away  under  the  corporate  mattress.  There 
are  almost  always  a  few  smaller  firms  at  the  fringes  of  an  industry  that 
are  more  than  willing  to  help  you  prove  that,  despite  their  tiny  size,  they 
are  no  less  "efficient"  than  their  giant  competitors,  i.e.,  that  there  are  no 
significant  scale  economies  to  stand  in  the  way  of  a  healthy  dissolution  of 
those  monopoly  firms.7 

These  three  questions  are  not  just  the  only  relevant  issues  in  a  serious 
antimonopoly  case,  Mr.  Chairman.  They  are  also  the  only  questions  that  have 
any  real  economic  interest.  Who  cares  why  or  how  a  monopolist  got  to  be  a 
monopolist?  If  he  has  the  power  to  rip  off  the  consumer,  and  if  he  is  exer- 
cising that  power  by  charging  a  supercompetitive  price,  and  if  there  are  no 
"efficiency"  justifications  that  compel  his  ■society  to  let  him  go  on  ripping  it 
off.  what  else  does  one  need  to  know?  Once  we  know  the  answers  to  those 
three  questions,  all  we  need  to  solve  the  problem  is  political  courage.  And 
we  can't  get  that  out  of  a  trial  record  with  100,000  pages  of  historical  ir- 
relevancies  in  it:  That  has  to  come  from  our  own  inner  resources.  Either 
we  feel  strongly  about  the  economically  powerful  stealing  from  the  weak 
or  we  don't.  Wouldbe  trustbusters,  to  return  to  my  earlier  theme,  do  feel 
strongly  about  it.  That's  why  they're  regarded,  and  correctly  so,  I  think, 
as  a  bit  eccentric  in  America  in  1977. 

And  while  I  am  on  the  subject  of  courage,  Mr.  Chairman,  I  want  to  make 
it  as  clear  as  I  can  that,  in  my  opinion,  it  is  the  Congress  that  has  failed 
the  American  people  here,  not  the  two  antitrust  agencies.  The  truth  is  that 
they've  already  exceeded  by  a  substantial  margin  the  bounds  of  their  political 
licenses  in  bringing  even  this  handful  of  watered-down  structural  cases  you 
are  considering  here  today.  They  are  getting,  if  I  read  the  signs  correctly, 
little  or  no  reassurance  from  the  Congress.  Thus  the  FTC's  new  Chairman, 
Mr.  Pertschuk,  was  recently  asked  by  the  Commerce  Committee  whether  he 
believed  the  agency  had  the  legal  authority  to  break  up  a  monopoly  simply  on 
the  basis  of  a  factual  showing  that  a.  the  industry  in  question  was  highly 
concentrated  and  that  b.  deconcentrating  that  industry  would  cause  its  prices 


See  note  10,  below. 
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to  the  consumer  to  fall  significantly.8  His  answer  was  very  revealing:  "I'm 
not  aware,"  he  said,  "of  any  decisions  to  date  which  have  held  that  the  FTC 
can  restructure  an  industry  merely  because  it  is  highly  concentrated  ...  I 
am  not  prepared  to  suggest  what  the  outer  limits  (of  the  FTC's  deconcentra- 
tion  authority)  might  be."9  Who,  Mr.  Chairman,  is  prepared  to  give  this 
good  man  the  answer  to  that  question?  It  is  far  and  away  the  most  important 
issue  in  antitrust  law  today  and  one  that  he  needs  to  know  the  answer  to 
very  badly  indeed. 

I  submit,  Mr.  Chairman,  that  the  Congress  owes  the  man  an  answer  here. 
If  that  answer  is  no,  then  the  American  economy  will  be  even  more  concen- 
trated when  he  completes  his  7-year  term  in  1984  than  it  is  today.  If  the 
answer  is  yes,  then  something  on  the  order  of  about  one- third  of  the  U.S. 
economy  is  currently  being  operated  illegally  10  and  the  two  antitrust  agencies 
thus  have  some  exceedingly  important  work  cut  out  for  them.  But  yes  or 
no,  the  question  deserves  an  answer  and  it  can  only  be  answered,  in  my 
opinion,  by  the  members  of  Congress,  individually  and  collectively.  How  many 
years  would  it  take  to  get  such  a  case  before  the  Supreme  Court?  And  what 
high  antitrust  official  would  be  eccentric  enough  to  even  bring  such  a  mo- 
mentous question  before  the  courts?  Declaring  a  third  of  a  great  Nation's 
economy  illegal  is  a  job  for  its  elected  political  leaders,  not  its  appointed 
administrators  and  judges. 

My  skepticism  about  the  future  of  trustbusting  in  America  is  tempered, 
however,  Mr.  Chairman,  by  the  possibility,  however  remote,  that  one  of  the 
major  cases  now  in  the  legal  pipeline  might  actually  be  tcon  on  a  structural 
theory,  that  the  Supreme  Court  might  actually  say  that  it's  not  OK  for  our 
great  monopolies  to  go  on  indefinitely  stealing  $100  billion  a  year  from  the 
American  consumer.  And  if  that  should  happen,  America  would  never  be 
the  same  again.  A  great  Nation  that  is  prepared  to  turn  its  back  on  raw 
economic  power  as  the  basis  for  distributing  wealth  and  income  among  its 
citizens  would  be  more  than  just  an  incredibly  productive  society.  It  would 
be  a  new  and  astonishing  moral  force  in  the  world.  Capitalism  is  not  home 
free,  Mr.  Chairman.  It  has  one  more  river  to  cross.  Until  it  successfully  re- 
solves the  problem  of  economic  monopoly,  it  will  forever  carry  a  moral  stain 
that  robs  it  of  its  otherwise  rightful  claim  to  acceptance  as  a  fair  and  just 
society.  So  long  as  it  sanctions  large-scale  corporate  theft,  so  long  as  it  gives 
implicit  approval  to  the  ancient  dictum  that  "the  strong  take  what  they  can ; 
the  weak  give  what  they  must,"  the  ultimate  victory  for  a  social  system — a 
high  place  in  the  inner  hearts  of  men — will  continue  to  elude  it. 

Thank  you  for  hearing  me,  Mr.  Chairman. 

[Whereupon,  at  2 :35  p.m.,  the  hearing  was  recessed.] 


8  "Q.  If  economic  evidence  is  adduced  that  in  a  given  industry  high  concentration  is 
the  direct  cause  of  a  lack  of  price  and/or  quality  competition,  and  that  a  significant 
reduction  of  concentration  would  cause  prices  to  drop  significantly,  do  you  believe  that 
the  FTC  has  sufficient  authority  for  the  issuance  of  a  complaint?"  (Question  to  Michael 
Pertschuk,  testimony  before  Senate  Commerce  Committee   (March  30,  1977),  p.  18.) 

9  Id. 

10  Bain  estimates  that  31.3  percent  of  the  U.S.  manufacturing  (by  dollar  sales)  Is 
accounted  for  by  industries  in  which  the  4  largest  firms  control  less  than  25  percent  of 
sales  ;  36.2  percent  of  it  is  accounted  for  by  industries  with  a  4-firm  market  share  of 
25  percent  to  50  percent ;  and  32.5  percent  of  it  is  accounted  for  by  industries  with  a 
4-firm  share  of  50  percent  to  100  percent.  Dr.  Joe  S.  Bain.  Industrial  Organization 
(John  Wiley,  1959),  p.  120.  Concentration  at  the  latter  level,  the  point  at  which  an 
industry's  4  largest  firms  control  50  percent  or  more  of  its  total  sales,  is  the  most 
commonly  accepted  boundary  line  between  competitive  and  monopoly  industries.  Above 
that  point  on  the  concentration  scale,  price  competition  apparently  starts  to  weaken 
and  collusion,  actual  or  implicit,  begins  to  appear  and  push  prices  up  above  the  com- 
petitive level.  See,  e.g.,  Structure  of  Food  Manufacturing,  Technical  Study  No.  8, 
National  Commission  on  Food  Marketing  (1966),  p.  205.  In  the  overwhelming  majority 
of  industries,  all  efficiencies  of  size  ("economies  of  scale")  are  apparently  exhausted  at 
a  firm  size  ranging  from  less  than  1  percent  to  no  more  than  5  percent  of  the  output 
of  the  industry  in  question.  An  automobile  firm,  for  example,  is  said  to  need  no  more 
than  about  7.5  percent  of  the  U.S.  auto  market  in  order  to  have  enough  volume  to  get 
its  per-car  costs  down  to  the  lowest  level  permitted  by  the  currently  available  auto 
technology.  For  a  review  of  the  literature  here,  see  Drs.  Sherman  and  Tollison,  "Public 
Policy  Toward  Oligopoly  :  Dissolution  and  Scale  Economies,"  Antitrust  Law  &  Economics 
Revieic,  Vol.  4,  no.  4  (1971). 


OVERSIGHT  OF  ANTITRUST  ENFORCEMENT 


THURSDAY,  MAY  5,   1977 

U.S.  Senate, 
Subcommittee  ox  Antitrust  axd  Moxopoly 

of  the  Committee  ox  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:30  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Hon.  Edward  M.  Kennedy, 
chairman  of  the  subcommittee,  presiding. 

Present :  Senators  Kennedy  and  Laxalt. 

Also  present:  Thomas  Susman,  chief  counsel;  Henry  Banta,  Terry 
Lytle,  and  Robert  Banks,  counsels;  Walter  Measday,  chief  economist; 
Emory  Sneeden,  minority  chief  counsel;  Peter  Chumbris,  minority 
consultant;  and  Garrett  Vaughn,  minority  economist. 

OPENING  STATEMENT  OF  SENATOR  EDWARD  M.  KENNEDY 

Senator  Kexxedy.  This  morning  the  Antitrust  and  Monopoly  Sub- 
committee continues  its  oversight  hearings  on  antitrust  enforcement. 
From  the  witnesses  we  have  heard  over  the  past  2  days,  the  subcom- 
mittee has  learned  many  of  the  strengths  and  weaknesses  of  the  anti- 
trust laws  and  the  agencies  that  enforce  them. 

We  have  learned  that  the  antitrust  laws  are  still  supported  by  the 
bar  and  bench,  and  that  competition  remains  the  fundamental  ob- 
jective in  our  free  market  economy  and  a  basic  value  in  our  society. 
But  we  have  also  learned  that  there  are  some  who  think  that  anti- 
trust laws  are  in  need  of  repair  or  major  revision,  and  others  who 
view  them  as  basically  capable  but  atrophied  and  in  need  of  exercise. 

Apparently,  the  courts  can  do  much  to  improve  and  expedite  the 
trial  of  antitrust  cases,  but  that  far  too  often  judges  fail  to  take  firm 
control  to  prevent  abuses  and  unnecessary  delays. 

Although  the  FTC  and  the  Antitrust  Division  have  an  efficient  ad 
hoc  clearance  procedure,  they  lack  a  joint  planning  process  to  assist 
in  deciding  which  agency  should  undertake  which  functions,  in 
which  areas. 

We  have  learned  that  if,  as  President  Carter  said  regarding  energy, 
we  are  in  the  equivalent  of  war,  then  our  antitrust  troops  are  in  a 
state  of  disarray :  There  is  little  real  communication  between  the  two 
battlefields  of  operation.  Justice  and  the  FTC,  and  no  logistical  or 
strategic  planning  between  the  two:  there  is  no  general  among  the 
Antitrust  Division  troops,  who  deploys  manpower  and  sets  priorities: 
there  is  no  reliable  intelligence  from  other  fronts,  since  the  FEA  and 

(315) 


316 

other  agencies  refuse  to  provide  the  antitrust  enforcers  with  needed 
data,  and  the  division's  institutional  framework  is  haphazard  and 
dispersed :  the  foreign  commerce  section  does  not  deal  with  interna- 
tional oil  issues,  the  regulated  industries  section  doesn't  handle  nat- 
ural gas,  the  policy  planning  office  doesn't  plan. 

In  the  energy  industries  in  particular,  there  is  a  need  to  regroup 
our  forces  and  to  rethink  troop  deployment  if  antitrust  is  ever  to  he 
an  effective  weapon  against  competitive  problems. 

Today  we  are  fortunate  to  have  with  us  the  heads  of  the  FTC's 
Bureau  of  Competition  and  the  Antitrust  Division.  Since  both  are 
departing,  these  hearings  can  provide  a  forum  for  marking  the  prog- 
ress of  the  past,  as  well  as  the  challenge  of  the  future. 

Mr.  Johnson  is  concluding  a  distinguished  tenure  as  Director  of 
the  Federal  Trade  Commission's  Bureau  of  Competition.  He  has  led 
his  bureau  through  what  is,  by  all  accounts  of  those  who  have  ap- 
peared before  us,  the  most  treacherous  antitrust  thicket — an  attack 
on  the  structure  of  several  concentrated  industries.  It  mav  be  a  long 
time  before  we  are  able  to  judge  the  ultimate  success  of  his  efforts. 
Nevertheless,  the  quality  of  the  effort  is  not  in  question. 

Assistant  Attorney  General  Baker  has  had  a  distinguished  tenure 
at  the  Antitrust  Division  and  I  would  like  to  take  note  of  some  of 
his  many  contributions: 

He  carried  forward  to  new  heights  the  division's  efforts  to  encour- 
age competition  in  the  regulated  industries:  he  initiated  a  broad  pro- 
gram of  injecting  competition  into  professions,  which  had  thereto- 
fore been  considered  beyond  the  reach  of  antitrust,  and  he  invigo- 
rated the  Government's  prosecution  of  price  fixing,  and  developed 
guidelines  for  sentencing  in  criminal  antitrust  cases. 

He  directed  the  development  of  a  prodigious  number  of  studies  of 
immense  significance,  relating  to  antitrust  immunities,  the  Bobinson- 
Patrrian  Act,  and  Deepwater  Ports. 

We  are  pleased  to  have  Mr.  Baker  with  us  today  and  look  forward 
to  his  testimony. 

We  have  your  statement,  Mr.  Baker,  and  it  is  very  thoughtful. 
I  had  a  chance  to  review  it  last  evening  and  this  morning,  and  I  think 
it  is  very  commendable. 

You  are  raising  some  of  the  important  kinds  of  problems  which 
we're  trying  to  deal  with.  I  think  your  statement  was  a  very  frank 
expression  of  some  of  the  frustrations  which  you  felt  and  which  we 
are  just  beginning  to  feel.  I  thought  the  statement  was  very  com- 
mendable and  valuable  to  us  on  the  subcommittee.  It  is  a  very  exten- 
sive one,  and  we  have  questions  in  a  number  of  areas.  So  please  pro- 
ceed to  summarize,  if  you  would,  and  we  will  make  your  complete 
statement,  a  part  of  the  record  and  then  we  will  get  into  particular 
areas  of  inquiry. 

STATEMENT  OE  DONALD  I.  BAKER,  ASSISTANT  ATTORNEY  GEN- 
ERAL, ANTITRUST  DIVISION,  DEPARTMENT  OP  JUSTICE 

Mr.  Baker.  Thank  you  very  much,  Senator  Kennedy.  I  am  pleased 
and  delighted  to  be  here  on  one  of  my  last  days  in  office.  What  T 
wrote  for  you  was  a  statement  that  in  many  respects  reflects  my  per- 
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sonal  views  and  accumulated  experience  of  almost  11  years  in  the 
Antitrust  Division.  I  feel  your  subcommittee  is  doing  a  commendable 

job  in  trying  to  educate  Congress  and  the  public 

Senator  Kexxedy.  And  itself. 

Mr.  Baker.  On  how  antitrust  enforcement  is  working.  I  think  it  is 
very  important  that  you  do  have  an  overview. 

My  statement  describes  how  I  think  the  Antitrust  Division  oper- 
ates. It  is  a  dynamic  and  changing  institution.  The  substantial 
growth  that  has  taken  place  in  the  institution  over  the  past  few  years 
is  a  very  important  aspect  of  most  of  what  I'm  going  to  talk  about. 
Large  budget  increases  and  much  greater  public  concern  about  anti- 
trust has  combined  to  increase  the  institution  by  some  40  percent, 
which  puts  all  kinds  of  pressures  on  the  internal  operation  of  the 
organization. 

Basically  as  I  see  it.  the  key  to  the  Antitrust  Division — how  it 
works  and  how  it  actually  gets  things  out — is  what  goes  on  at  the  sec- 
tion level.  The  Division  is  divided  into  a  series  of  sections  and  field 
offices  which  are  shown  in  the  chart  after  page  9  of  my  statement. 
Basically  we  have  nine  litigating  sections  in  Washington  and  eight 
field  offices,  each  of  which  has  an  average  size  of  about  25 — including 
a  chief  and  an  assistant  chief.  It  is  at  that  level  that  a  lot  of  ^ood 
ideas  are  generated.  It  is  that  level  at  which  leads  are  followed  up, 
cases  are  developed,  and  grand  juries  are  run.  How  well  that  job  is 
done  is  vital  to  the  total  productivity  of  the  organization. 

You  had  an  opportunity  yesterday  to  see  some  of  our  section  chiefs 
in  action,  so  I  think  you  have  some  idea  of  the  kind  of  people  we  have 
running  these  sections.  I  spent  a  lot  of  time,  myself,  concerning  the 
appointment  process  and  getting  good  people  to  run  sections.  We  are 
running  an  organization  with  a  lot  of  quite  young  lawyers.  It  is  the 
leadership  at  the  section  level  which  has  a  lot  to  do  with  their  moti- 
vation and  willingness  to  get  on  with  it.  The  whole  process  of  review 
in  the  Antitrust  Division  is,  of  course,  something  I'm  sure  your  staff 
investigators  have  heard  a  lot  about. 

There  is  always  too  much  review  in  the  Antitrust  ^Division,  and 
yet  as  long  as  the  Assistant  Attorney  General  remains  personally 
accountable  to  the  Attorney  General  and  the  President  for  the  run- 
ning of  the  organization,  he  is  going  to  want  to  have  reasonable  con- 
trol over  the  total  direction  of  the  organization  and  have_  reasonable 
consistency  out  there.  I  think  the  problem  of  review,  again,  is  a  dy- 
namic one.  When  a  new  program  is  going_  forward,  the  Assistant 
Attorney  General  himself  may  want  to  review  a  lot  of  details  in  a 
particular  area.  Once  it  becomes  routinized.  then  that  review  process 
should  be  pushed  further  down  in  the  organization,  subject  to  occa- 
sional general  directives. 

The  key  coordinating  organization  in  the  Antitrust  Division  on  the 
litigating  and  investigating  side  is  the  Office  of  Operations. 

Bill  Swope,  the  Director  of  the  Office  of  Operations,  was  here  yes- 
terday. It  is  at  that  level  the  main  review  is  done  of  cases,  CIDs.  and 
a  lot  of  litigating  decisions. 

I  think  that  Operations,  which  is  a  small  office^  has  a  director  and 
a  deputv  director  and  three  junior  staff,  and  is  vital  to  the  working 
of  the  Antitrust  Division.  If  they  do  a  good  job,  things  don't  get 
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bottled  up  in  the  front  office.  Cases  flow  through  from  them  through 
me  and  out. 

I  think  I  am  correct  in  that  today  I  do  not  have  one  case  in  my 
office  awaiting  a  decision.  It  was  only  possible  because  of  the  inter- 
mediate review. 

Last  year  when  I  came  in,  we  worked  pretty  hard  at  the  delegation 
process.  We  now  have  a  system  with  three  deputy  assistant  attorneys 
general,  each  responsible  for  a  clean  area.  The  chief  deputy  is  respon- 
sible for  the  main  investigation  and  litigation  side;  the  second  deputy 
is  responsible  for  regulated  industries  and  foreign  trade;  the  third 
deputy  is  responsible  for  evaluation,  appeals,  administration,  and 
legislative  affairs.  I  have  tried,  and  I  would  urge  my  successor  to  try 
harder,  to  delegate  authority  to  those  people  to  carry  out  those  jobs 
to  the  maximum  extent. 

Again,  if  everything  flows  into  the  Assistant  Attorney  General's 
office,  it  slows  down.  TVe've  had  problems  with  that  at  times  in  the 
Antitrust  Division. 

One  of  the  things  that  you  have  been  concerned  about  in  these 
hearings  is  how  policy  is  formulated  in  main,  and  what  kind  of  lead- 
ership and  control  an  Assistant  Attorney  General  or  the  Attorney 
General  can  exercise  over  the  whole  organization. 

My  experience — and  I've  looked  at  the  Assistant  Attorney  Gen- 
eral's job  both  from  inside  out  and  from  the  bottom  up.  though  I've 
never  had  the  pleasure  of  looking  at  it  from  the  top  down — is  that  it 
is  indeed  a  job  that  requires  great  range  in  terms  of  judgment.  There 
are  all  kinds  of  litigation-related  issues,  but  there  are  all  kinds  of 
broad  competitive  policy  issues  within  the  administration  and  the 
Congress.  "We  worry  about  complex  things  that  one  never  even 
thought  about  or  worried  about  before  one  came  to  the  job.  It  is,  in- 
deed, a  difficult  and  interesting  job. 

But  the  Assistant  Attorney  General  can.  I  believe,  if  he  wants  to, 
exercise  a  considerable  degree  of  leadership  and  a  considerable  de- 
gree of  setting  priorities  within  the  organization.  I  set  out  five  of  my 
own  in  the  statement,  several  of  them  representing  essentially  a  con- 
tinuation of  predecessors'  policies  with  some  particular  wrinkles  or 
extra  emphasis  on  some  of  them.  I  think  they're  worthwhile  priori- 
ties, and  I  think  we've  made  a  lot  of  progress  on  them. 

As  I  emphasize  in  the  statement,  it  is  not  only  a  question  of  think- 
ing through  and  setting  out  priorities,  but  then  being  able  to  moti- 
vate the  organization  and  have  one's  section  chiefs  motivate  the 
organization  to  actually  get  the  work  done. 

That  is  a  very  interactive  process.  The  Antitrust  Division  is  a  very 
lively  organization.  It  has,  I  think,  very  good  lawyers  and  good 
economists,  but  they  obviously  should  be  motivated  if  you  are  trying 
to  change  direction  from  what  was  there  before.  In  the  third  part  of 
the  statement.  I  describe  what  the  Antitrust  Division  is  doing  today. 
The  main  three  things  aire  investigation,  litigation,  and  reffulatorv 
intervention.  I  think  the  numbers  in  the  statement  are  extremely 
interesting. 

Good  investigation  is  absolutelv  vital  to  the  workings  of  a  law  en- 
forcement no-pncy.  and  particularly  a  law  enforcement  agency  that  is 
dealing  with  complicated  conduct  and  sophisticated  potential  de- 
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fendants.  At  the  moment,  we  devote  about  30  to  40  percent  of  our 
resources  to  the  investigational  process.  We  have  more  grand  juries 
outstanding  than  we  ever  have  had  before.  Indeed,  we  had  2,000  law- 
yer grand  jury  days  in  1976. 

On  the  civil  side,  we  have  been  using  the  CID  powers  that  Con- 
gress gave  us  last  year,  for  which  we  are  suitably  grateful.  Since 
October  1,  we  have  issued  126  CIDs,  which  is  almost  as  many  as  the 
total  in  the  3  prior  years. 

We  have  adopted  a  policy  which  I've  strongly  encouraged  of  faster 
opening  and  closing  of  investigations.  We  go  in  and  have  a  quick 
look  and  if  it  doesn't  look  promising,  we  close  it  down  and  go  some- 
place else.  The  mere  fact  of  coming  in  and  looking  has  some  impact 
on  people.  It  makes  it  possible  for  the  Division  to  be  present  in  more 
and  different  places  and  be  perceived  as  a  broader  threat.  The  second 
element,  of  litigation,  is  chewing  up  about  30  percent  of  our  re- 
sources. There  is  a  significant  proportion  in  some  big  cases,  on  which 
vou  are  jjoing;  to  hear  more  from  other  witnesses  todav. 

The  litigation  problem  is  important  because  as  we  go  to  the  new 
felony  statute,  more  and  more  people  are  going  to  want  to  be  tried 
rather  than  plead  out.  I  think  our  litigation  resources  are  going  to  be 
hard-pressed. 

The  process  of  intervention  before  regulatory  agencies  is  some- 
thing I've  been  interested  in  since  I  came  to  the  Division.  Indeed,  it's 
been  a  growing  part  of  our  efforts  for  the  past  ten  years.  We  started 
with  a  few  cases,  and  now  we  have  a  great  manv  interventions — some 
20  percent  of  our  resources  are  in  the  regulated  industries  area,  and 
interventions  are  a  major  activity. 

The  fourth  part  of  my  statement  deals  with  a  number  of  difficult 
problems  which  the  Division  is  still  faced  with.  In  a  dvnamic  econ- 
omy, we  will  always  be  faced  with  difficult  problems.  We  hope  that 
we  solve  enough  of  them  so  the  agenda  doesn't  f^et  larger.  Some  of 
these  are  substantive,  and  some  of  them  are  procedural. 

One  key  for  an  institutional  problem  is  simplv  the  question  of 
having  a  large  enough  number  of  experienced  trial  lawyers  to  try 
our  caseload.  Our  shortage  really  comes  from  a  couple  of  things. 
First  of  all.  the  private  sector,  particularlv  today,  is  doing  a  very 
good  job  of  bidding  for  talent  and  at  quite  high  rates. 

Secondly,  we  use  up  a  large  number  of  our  most  experienced  and 
best  litigators  as  supervisors  of  liti<ratin<r  sections,  because  we  need 
litigators  there  to  teach  voung  lawvers.  T  don't  hive  anv  neat,  clean, 
and  absolute  solutions  to  "the  problem.  I  think  the  Government  will 
alwavs  be  short  to  some  degree. 

Two  things  are  mentioned  in  mv  statement,  however: 

First — and  I  am  very  committed  to  this — is  getting  supergrades, 
GS-16.  17.  and  18.  for  our  best  senior  trial  lawvers  as  in  incentive 
for  them  to  stav.  We  should  create  a  snecial  stahis  of  senior  trial 
lawvers.  Tt  woidd  cost  some  money  but  the  gain.  I  think,  is  great  in 
relationship  to  the  cost. 

The  second  thin"-  concerns  the  use  of  outside  lawvers.  which  is  a 
snbiect  which  has  been  discussed  a  fair  amount  this  week  and  was 
discussed  in  the  Wall  Street  Journal.  I  think  this  has  promise  if 
we're  quite  clear  what  we're  talking  about.  What  I  think  we  should 
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be  talking  about  is  an  active  recruiting  campaign  in  the  private  bar 
among  experienced  trial  lawyers  and  essentially  saying :  We  are  will- 
ing to  recruit  you  back  at  a  Government  salary  on  a  full-time  basis 
for  a  limited  period  of  time  to  do  a  particular  case  or  a  particular 
set  of  projects. 

I  have  enough  friends  in  the  private  bar  who  occasionally  would 
like  to  do  something  else  and  who  like  diversity  that  it  seems  to  me 
possible  that  some  of  them  would  take  that  invitation.  I  do  not  favor 
the  implied  alternative  of  simply  contracting  out  the  Government's 
cases  to  private  law  firms;  I  think  that  would  create  great  morale 
problems  within  the  organization. 

The  second  major  problem  which  you've  heard  a  lot  about  and  you 
will  hear  a  lot  more  about  is  the  whole  thing  of  trying  big  cases,  par- 
ticularly our  big  structural  cases  which  go  on  like  war  on  the  western 
front,  year  after  year  and  in  a  way  that  is  burdensome  to  the  division 
and  to  the  defendant  and  to  the  courts.  My  personal  view  is  that  the 
defendants  often  do  a  good  job  of  stringing  it  out,  but  that  the  fault 
isn't  wholly  theirs.  The  Antitrust  Division  could  do  a  better  job  of 
focusing  its  theories  and  narrowing  its  efforts  and  perhaps  taking 
•some  chances,  but  not  trying  to  put  in  every  shred  of  evidence  out  of 
a  massive  industry  that  might  help  the  Government's  case. 

Some  of  the  budget  constraints  and  some  of  the  bureaucratic  oper- 
ating constraints  are  also  difficult  for  us,  because  our  opponents  gen- 
erally aren't  subject  to  that.  Of  course,  there  is  a  considerable  burden 
and  responsibility  on  the  courts  to  push  the  parties  on  to  focus  their 
cases. 

The  third  area  of  problem  is  what  I  call  the  concentration  prob- 
lem. There  is  a  great  deal  of  concern,  obviously  reflected  on  this  sub- 
committee but  much  more  broadly  in  the  community,  about  the  fact 
that  a  great  many  of  America's  most  important  industries  are  highly 
concentrated  in  that  the  top  four  firms  have  50  to  80  percent  of  the 
market. 

This  raises  the  question  of  whether  we  should  go,  either  by  statute 
or  antitrust  law,  to  special  efforts  against  that  concentration.  This 
concern  comes  along  at  a  time  when  there  is  an  increasing  economic 
disagreement.  The  economic  profession  is  in  more  disarray  on  con- 
centration than  it  has  been  in  some  time.  So  we  are  not  getting  any- 
thing like  economic  consensus  on  a  big  deconcentration  program.  The 
issue  becomes  more  and  more  one  of  politics.  For  political  and  social 
reasons,  what  kind  of  a  society  do  you  want? 

In  my  judgment,  that  pushes  it  more  toward  a  statutory  solution 
and  a  no-fault  deconcentration  bill  if  that's  the  way  to  go.  There  are 
some  things  that  the  Antitrust  Division  can  and  should  do.  First  of 
all,  it,  should  try  to  contribute  its  expertise  to  focusing  on  the 
problem. 

Second,  concentrated  industries  do  involve  increased  opportunity 
for  very  subtle  collusion.  We're  working  on  that.  Indeed,  the  General 
Electric- West inghouse  modifications  represent  what  I  think — though 
I  have  a  certain  amount  of  proprietary  pride  in  it — a  very  sophis- 
ticated effort  to  deal  with  a  monopoly  industry  and  to  blind  the  par- 
ties, to  some  degree,  to  what  each  is  doing  and  thus  make  it  harder 
to  practice  conscious  parallelism. 
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The  final  area  I  talk  about  concerns  energy,  wliich,  of  course,  is  a 
hot  topic  today.  The  responsibilities  for  energy  are  split  between  the 
Department  of  Justice  and  Federal  Trade  Commission.  The  many 
oil  industry  structural  questions  all  lie  with  the  Trade  Commission. 
In  the  Exxon  case,  our  energy  efforts  have  largely  been  in  other 
areas. 

With  regard  to  the  electric  utility  program,  we  carried  the  whole 
ball,  not  only  before  the  Nuclear  Regulatory  Commission  but  also  to 
some  extent  before  the  courts.  I  think  we  have  done  a  good  job  in 
getting  a  lot  more  competition  in  the  wholesale  power  markets.  On 
the  issue  of  pipelines,  we  have  struggled  with  this  problem  for  years. 
I  finally  think  we  have  a  solution  in  terms  of  integrated  pipelines. 
I  think  we  now  understand  how  integrated  oil  company  control  over 
pipelines  can  be  used  to  return  excessive  profits  in  the  pipeline  and 
to  raise  the  prices  in  the  markets  at  the  end  of  the  line. 

In  connection  with  natural  gas,  we  have  a  number  of  things  going. 

Senator  Kennedy.  Do  you  support  pipeline  divestiture? 

Mr.  Baker.  Personally,  yes  I  do.  Integrated  oil  company  pipeline 
divestiture.  I  think  the  case  is  quite  compelling  for  that.  That's  my 
own  view.  If  you  ask  me  again  next  week,  I  will  tell  you  it's  still 
my  view. 

[Laughter.] 

On  natural  gas,  we  have  looked  at  the  thing  pretty  carefully.  There 
has  been  a  lot  of  talk  that  there  is  collusive  withholding  of  natural 
gas  from  the  interstate  market.  We  found  no  particular  evidence  of 
collusion  and  no  particular  probability  of  collusion  in  view  of  the 
fact  that  each  gas  producer  has  a  complete  unilateral  interest  to 
withhold  as  much  gas  as  he  possibly  can  from  the  lower-priced  inter- 
state market.  The  environment  is  not  particularly  promising  for  col- 
lusion. Collusion  is  much  more  likely  where  what  one  does  depends 
on  the  other.  As  I  indicate  in  my  statement,  we  are  also  looking  at 
possible  pricing  arrangements  in  intrastate  gas  markets. 

In  talking  about  energy,  I  might  allude  to  a  point  made  in  your 
opening  statement  in  terms  of  our  internal  structure  and  organiza- 
tion. I  participated  quite  heavily  in  the  decision  how  to  structure  our 
regulated  industry  sections  when  we  did  this  last  year.  I  think  what 
you  have  to  appreciate  is  we  are  very  much  in  the  people  business, 
with  a  limited  number  of  people  who  are  knowledgable  on  particular 
subjects,  so  when  we  allocated  products  between  the  public  counsel 
section  and  the  new  regulated  industries  section,  we  tried  to  do  it 
on  a  basis  of  who  knew  about  what  particular  subject.  This  was  sim- 
ply to  get  the  most  effective  firepower  out  of  the  people  we  had. 

This,  essentially,  is  a  summary  of  my  statement.  I  hope  that  those 
who  read  the  statement  will,  as  you  seem  to  have,  get  a  reasonable 
overview  of  the  Antitrust  Division  as  it  is  in  1977  and  how  it  has 
gotten  to  where  it  is.  Thank  you  very  much. 

Senator  Kennedy.  What  would  your  advice  be  to  your  successor  in 
terms  of  your  experience  as  the  person  in  charge  of  antitrust? 

Mr.  Baker.  I  would  give  him  the  useful  advice  of  worrying  about 
the  four. problem  areas  that  I  talked  about.  Secondly,  I  would  give 
him  the  advice  that  as  we  run  the  Antitrust  Division,  we're  running 
a  highly  visible  organization  where  it  is  particularly  important  that 
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the  public  have  confidence  in  the  process  and  how  it  works  and  that 
it  is  important  to  be  as  open,  fair,  and  candid  as  we  possibly  can  so 
that  the  public  can  understand  what  we're  doing.  I  think  this  sub- 
committee is  contributing  to  that  process. 

Thirdly,  I  would  urge  him  to  work  constantly  on  the  problem  of 
delegation  within  the  organization,  because  the  moment  you  stop 
worrying  about  delegation,  things  pile  up  on  your  desk  and  the 
organization  slows  down. 

Senator  Kennedy.  Do  you  have  any  organizational  suggestions  in 
terms  of  the  allocation  of  responsibility? 

Mr.  Baker.  I  have  been  in  this  job  a  relatively  short  time  and 
have  managed  to  put  into  effect  a  reasonable  number  of  my  own 
organizational  ideas.  I  do  not  have  a  vast  number  of  new  ones.  I  have 
one  area  of  clearance  with  the  FTC  which  I  find  bothersome,  namely, 
that  there  is  no  clearance  process  between  us  and  the  Bureau  of  Con- 
sumer Affairs.  We  suddenly  find  the  Bureau  of  Consumer  Affairs 
going  off  and  doing  things  in  both  "consumer  protection  and  anti- 
trust" without  our  learning  about  it  until  the  eleventh  hour  or  when 
it  appears  in  the  newspapers.  It  is  possible  that  we  could  do  more  by 
having  top  level  meetings  between  the  top  staff  in  the  Antitrust  Divi- 
sion and  the  top  people  in  the  Federal  Trade  Commission.  I  think 
the  reason  why  more  of  that  is  not  done  is  simply  because  we  are  all 
terribly  pressed  for  time.  We  have  enough  trouble  just  coordinating 
effectively  within  our  own  organization.  But  that  is  certainly  some- 
thing that  could  use  further  study.  Another  head  of  the  Antitrust 
Division  might  take  a  different  view  nf  that  and  do  it  differently. 

Senator  Kennedy.  Tn  the  organization  of  energy  resources  between 
the  FTC  and  the  Antitrust  Division,  would  it  make  any  sense  to 
bring  those  together  in  a  more  coordinated  approach? 

Mr.  Baker.  I  think  you  have  to  look  at  that  as  a  broader  problem, 
Senator  Kennedy,  of  the  whole  business  of  the  overlapping  jurisdic- 
tion of  the  two  agencies  for  antitrust  enforcement.  We  are  still  in- 
ternally working  on  that  problem.  There  are  difficulties  in  having 
industries  and  related  practices  subject  to  two  different  sets  of  prose- 
cutors and  so  forth.  There  is  a  possibility  that  things  will  fall  be- 
tween the  cracks.  On  the  other  hand,  we  are  proceeding  under  some- 
what different  statutory  mandates. 

The  FTC.  I  believe  pretty  strongly,  has  a  far  greater  flexibility  to 
pursue  a  conscious  parallelism,  oligopoly  industry  structure  approach 
than  we  do  under  section  2.  I  just  think  there  is  more  elastic  in  sec- 
tion 5  than  there  is  in  section  2.  T  discussed  this  issue  in  mv  state- 
ment. So  if  that  is  true,  there  are  going  to  be  some  big  structural 
cases  in  which  we  have  a  lot  of  conduct  enforcement. 

It  may  be  possible  to  make  sure  that  we  have  better  access  to  infor- 
mation that  they  obtain  in  discovery  or  in  connection  with  pursuing 
a  case  than  we  now  get.  and  the  same  thing  is  true  the  other  wav 
pround.  We  really  aren't  free  to  give  them  the  material  we  get  from 
the  grand  jury  process,  for  example. 

Senator  Kennedy.  Tn  your  sfatement.  vou  indicate  that  personal 
interest  of  the  head  of  the  Antitrust  Division  has  an  important  im- 
pact, in  policy  p7-ioritie.s? 

I  think  that  Mv.  McLaren  was  primarily  co^ce^ncl  with  conglom- 
erate mergers  and  aggregate  concentrations  and  Mr.  Kauper  was  very 
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concerned  about  price  fixing.  Should  there  be  this  personal  priority 
setting  or  should  there  be  consistent  antitrust  policy  over  the  years? 

Mr.  Baker.  I  think  the  truth  of  the  matter  is  that  during  the  dec- 
ade I  have  been  in  the  Antitrust  Division,  you  have  had  the  Antitrust 
Division  led  by  people  who  are  in  every  sense  antitrust  professionals. 
They  could  well  disagree  with  each  other  to  some  degree  in  making 
marginal  resource  allocation  decisions  and,  in  some  cases,  any  signifi- 
cant change.  But  I  think  the  overall  thrust  of  what's  been  going  on  is 
continuity  with  some  variation  in  direction.  We're  talking  not  about 
180  degree  turn  in  direction.  We're  talking  about  10  and  15  degree 
turn  in  direction  at  most.  I  think  the  record  of  the  Antitrust  Divi- 
sion, compared  with  most  Government  agencies,  has  been  one  of 
greater  continuity. 

I  merely  put  what  I  did  in  my  statement  to  make  clear  that  the 
Assistant  Attorney  General  is  not — although  once  in  awhile  you  feel 
like  it  when  you  have  a  pile  of  muck  to  decide — just  a  bureaucratic 
cipher.  He,  in  fact,  can  exercise  leadership  and  changes  in  direction. 
As  I  say.  the  main  work  of  the  Antitrust  Division — whether  you  are 
talking* about  price  fixing  or  merger  enforcement — is  going  to  go  on. 
The  close  cases  will  be  called  differently  by  a  different  final  decision- 
maker. Sure  we  can  come  along  with  something  like  my  emphasis  on 
Tail  in  the  price  fixing  area.  That  is  not  inconsistent  with  what's  gone 
before,  but  we  did  develop  a  much  more  consistent  rationale  and 
explanation  of  that  than  had  been  done  before. 

It  is  that  kind  of  change,  incremental  perhaps,  but  generally  on- 
going change,  which  I  think  is  constructive.  You  should  get  that  kind 
of  leadership. 

Senator  Kennedy.  What  about  the  question  of  who  really  estab- 
lishes antitrust  policy. 

As  a  member  of  this  subcommittee  during  the  whole  TTT  question, 
I  can  understand  that  an  attorney  general  would  feel  a  little  gun-shy 
about  talking  to,  at  least,  the  corporate  world  in  fashioning  an  anti- 
trust policy.  Yet  if  you  remove  the  Attorney  General  or  the  President 
from  the  political  issues  involved  in  antitrust,  then  aren't  we  to  some 
extent  insulating  them  from  responsibility  as  well?  Won't  it  really 
depend  even  more  on  the  personal  interest  of  the  Assistant  Attorney 
General?  How  do  you  see  it,  and  what  should  we  be  expecting  and 
looking  for  and  encouraging  in  terms  of  establishing  policy  direc- 
tives so  we  get  some  accountability  from  a  public  policy  point  of 
view  ? 

If  President  Carter  says  he  wants  a  strong  antitrust  direction  and 
the  Attorney  General  says  it,  is  it  going  to  be  implemented.  So,  what 
should  we  look  for? 

Mr.  Baker.  It  seems  to  me  that  what  we  should  separate  is  general 
policies  and  particular  cases.  General  policies  aire,  obviously,  imple- 
mented through  particular  cases.  It  seems  to  me  it  is  worthHiiV. 
appropriate,  and  should  be  encouraged  for  the  President  and  the 
Attorney  General  to  take  an  active  interest  in  the  general  direction 
of  antitrust  nolicy.  Should  we  put  more  effort  into  regulated  indus- 
tries? Should  we  put  more  effort  into  big  structural  cases,  and  so  on? 

Judge  Bell's  speech  to  the  American  Bar  Association's  Antitrust 
Section  a  few  weeks  ago  represented  some  of  his  views  on  some  of 
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these  problems.  We  regularly  meet  with  him,  and  we  have  regularly 
met  with  predecessors  over  the  general  questions  of  policy. 

I  think  it  becomes  difficult,  and  this  is  what  was  so  troublesome 
in  the  ITT  case,  where  people  who  are  perceived  by  the  public  as 
being  definitely  political  are  involved  in  telling  the  antitrust  profes- 
sionals to  take  this  element  in  or  out  of  a  decree  and  include  this  ele- 
ment in  or  out  of  the  complaint.  But  bringing  a  major  case  involves 
broader  questions,  and  the  Attorney  General  has  always  been  in- 
volved in  those  cases. 

The  truth  of  the  matter  is  that  the  Attorney  General  is  running  a 
very  large  department  with  a  great  many  diverse  things.  He  cannot 
and  should  not  try  to  run  the  Antitrust  Division.  He  has  to  have 
someone  running  the  Antitrust  Division  whom  he  is  personally  com- 
fortable with  and  they  can  work  in  a  reasonably  dynamic  relation- 
ship in  covering  the  broader  things.  Then  let  the  Assistant  Attorney 
General  for  Antitrust  carry  it  out,  implement  it,  develop  alternatives 
and  variations,  and  essentially  cany  out  the  thing  and  get  on  with 
the  job. 

Senator  Kennedy.  Have  you  done  an  evaluation  of  the  cost-effec- 
tiveness of  devoting  resources  to  price  fixing  cases  versus  concen- 
trated industry  cases? 

Mr.  Bakek.  That  is  an  extraordinarily  difficult  question.  The  rea- 
son it  is  difficult  is  that  we  bring  cases  for  really  two  reasons :  One 
is  to  obtain  relief  in  the  particular  market  the  case  is  brought.  I  don't 
care  whether  we  are  talking  about  a  structural  case  or  a  price  fixing 
case  that  you  can  probably  quantify  to  some  degree.  You  can  say,  but 
for  this  case,  the  price  would  be  this  amount  higher;  it  cost  so  much 
to  bring  the  case ;  here  is  what  the  process  is  worth. 

The  second,  and  probably  more  important  reason,  for  bringing  at 
least  nonstructural  eases  is  to  deter  others  from  doing  the  same  thing. 
The  benefit  from  a  strong  pricefixing  program,  if  it  works,  or  strong 
merger  program,  is  in  terms  of  the  cases  we  never  see  because  they 
never  get  off  the  executives'  desks  and  the  lawyers'  offices.  I  don't  see 
any  way  of  measuring  that. 

Because  I  feel  it  is  so  important,  I  have  put  a  high  premium  on 
trying  to  be  consistent  within  the  organization  and  trying,  as  I  said 
earlier,  to  be  as  open  as  we  can  in  explaining  our  policies.  My  gen- 
eral perception  is  if  we  run  a  strong  deterrent  program  in  the  crimi- 
nal area  and  an  intelligent,  consistent  program  in  the  civil  area — for 
instance,  in  the  international  trade  area — we  will,  in  fact,  get  a  very 
high  degree  of  voluntary  compliance  because  people  don't  want  to 
take  the  chance. 

Senator  Kennedy.  In  the  international  area,  what  kind  of  cooper- 
ation do  you  get  from  the  State  Department  ? 

Mr.  Baker.  It  varies. 

Senator  Kennedy.  Tell  me  when  it's  been  good. 

[Laughter.] 

[No  response.] 

Senator  Kennedy.  OK.  Tell  me  when  it's  been  bad. 

[Laughter.] 

Mr.  Baker.  I'll  try  to  give  you  both.  Anytime  we  get  involved  on 
a  major  scale  with  overseas  enterprises  and  foreign  ownership  and 
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foreign  governments  are  involved,  it  becomes  a  diplomatic  thing  as 
well  as  an  antitrust  process.  I  remember  well  that  we  had  a  great  deal 
of  back  and  forth  with  the  State  Department  and  the  British  over 
B.P.-Sohio,  which  was  essentially  domestic.  There  are  legitimate 
concerns  on  the  international  side,  A  number  of  our  international 
grand  juries  have  raised  very  serious  diplomatic  concerns.  The  State 
Department  has  often  been  quite  helpful  in  explaining  our  position 
but  they  have  also  been  forceful  in  explaining  the  foreign  govern- 
ment's position. 

Senator  Kennedy.  Generally,  the  agency  response,  even  within  the 
same  administration,  has  been  rather  spotty  as  I  understand  it.  The 
responsiveness  of  FEA  to  both  the  department  and  to  the  Federal 
Trade  Commission,  in  some  instances — the  ones  that  were  presented 
here  or  in  earlier  response — has  been  sometimes  certainly  not  as  good 
as  what  it  should  be,  1  don't  know  how  you  deal  with  those  factors 
or  how  you  deal  in  terms  of  the  State  Department  as  well. 

Obviously  the  relationship  between  the  Antitrust  Division  and  the 
State  Department  is  an  important  factor  of  making  some  sense  in  our 
foreign  policy  as  it  relates  to  antitrust  matters. 
Mr.  Baker.  That  is  certainly  true. 

Senator  Kennedy.  The  foreign  policy  implications  of  our  antitrust 
policy  is  important. 

There  mav  be  movements  or  changes  in  terms  of  the  international 
situation  which  we  should  be  aware  of  in  the  Congress  as  they  relate 
to  antitrust  questicns  and  balance  of  payment  question  and  other 
issues. 

But  there  shouldn't  be  situations  where  the  State  Department  can 
veto  an  antitrust  action.  There  ought  to  be  a  free  exchange  of  views 
between  State  and  Justice  with  Congress  fully  informed,  rather  than 
having  the  State  Department  decide  whether  you're  able  to  move 
ahead  or  not  move  ahead  and  have  us  relatively  in  the  dark  and  won- 
dering why  there  isn't  greater  activity  in  the  international  area  by 
the  Antitrust  Division. 

Mr.  Baker.  It  is  a  difficult  area,  and  it  is  the  kind  of  area  in  which 
the  Attorney  General  is  necessarily  going  to  have  to  be  more  involved 
in  than  many  others. 

Senator  Kennedy.  You  mentioned  the  price-fixing  cases  in  an  ear- 
lier response.  \Ye  heard  Judge  Renfrew  yesterday  who  felt  that  an 
increased  probability  of  discovery  was  the  greatest  deterrent  to 
price-fixing  and  not  jail  sentences.  Judge  Campbell,  I  think,  was 
pretty  much  in  agreement  with  that.  A  third  judge.  Judge  Becker, 
differed  with  it.  How  do  you  know  whether  it  is  effective  or  not — 
whether  it  is  just  the  indictment  or  whether  jail  sentences  make  much 
difference  or  not? 

All  the  judges  indicated  pretty  clearly  that  no  price  fixers  are  go- 
ing to  jail  in  excess  of  1  year.  Most  of  them  mentioned  just  a  few 
days.  They  really  question  whether  the  minimum  term  for  price- 
fixing  really  makes  any  sense.  "What  is  the  basis  for  your  belief  that 
jail  sentence  is  really  an  important  deterrent  to  price-fixing? 

Mr.  Baker.  My  basic  perception  is  that  there  is  too  much  of  a 
mentality  in  the  business  world  that  when  I  go  to  work,  I'm.  on  the 
company's  business  and  I'm  doing  the  company's  thing.  So  we  are 


326 

thus  out  in  a  world  which  is  basically  calculated  in  terms  of  money,, 
including  fines  as  money.  It  seems  to  me  that  what  we're  saying  with 
jail  sentences  is  that  it  is  your  personal  liberty  on  the  line.  You  can't 
close  the  door  to  your  legal  responsibilities  once  you  go  to  work  on 
the  company's  time,  because  it  is  you  who  is  going  to  be  locked  up 
and  not  the  company.  It's  individuals  who  commit  these  crimes;  and 
it's  individuals  who  sometimes  feel  pressure  from  top  management 
to  perform  better  or  whatever.  Certainly  our  experience,  after  the 
electrical  cases — which  was  the  first  time  there  was  any  serious  jail 
for  anybody  for  anything — was  that  price-fixing  did  fall  off  some. 
At  the  moment  we  don't  have  any  good,  empirical  evidence  on  this. 

I  noticed  a  couple  weeks  ago — and  I  think  it  was  in  Business  Week 
and  could  supply  it  for  the  record — an  article  on  the  folding  carton 
industry,  I  believe,  or  the  paper  industry  in  which  one  of  the  com- 
ments was  that  people  are  more  concerned  about  price-fixing  since 
Don  Baker  went  out  there  and  argued  for  heavy  sentences  in  the 
folding  carton  case.  It  looks  like  this  is  something  which  may  come 
to  pass,  if  not  in  this  case,  then  in  some  other  case.  It  is  very  hard  to 
tell.  It  is  very  psychological,  Senator.  But  I  think  it  is  worth 
pursuing. 

I  tend  to  disagree  with  the  judges  who  say  that  sentencing  is  en- 
tirely a  matter  of  individual  disposition  on  a  case.  I  think  when 
we're  dealing  with  these  kinds  of  people  it  is  deterring  others  that 
is  important. 

Senator  Kennedy.  What  is  the  policy  within  the  Department  on 
the  use  of  economic  analysis  to  find  price-fixing  cases  ? 

Mr.  Baker.  We  have  tried  at  various  times  to  look  for  market  con- 
ditions that  were  out  of  line  in  a  particular  area,  or  something  that 
suggested  suspicious  circumstances.  We  have  followed  up  on  them 
from  time  to  time  and  occasionally  produced  a  case  out  of  it. 

I  think,  in  fact,  it  is  hard  to  motivate  lawyers  who  are  used  to 
working  with  affirmative  leads  that  there  is  a  conspiracy  to  have 
them  go  into  a  situation  where  the  economists  tell  us  the  market  looks 
like  there  must  be  a  conspiracy  there  but  you  are  going  in  absolutely 
cold  turkey  on  conspiracy. 

We  haven't  been  as  successful  in  our  exercise  as  we  should  be,  and 
it  is  something  worth  pursuing. 

Senator  Kennedy.  You  still  think  it  is  valuable  and  worthwhile? 

Mr.  Baker.  Or  course. 

Senator  Kennedy.  Is  there  a  problem  in  getting  the  economists 
together  with  the  lawyers? 

Mr.  Baker.  The  problem  is  getting  the  economist  to  say  that  a 
market  here  is  10  percent,  higher  than  the  next  market,  and  you  can 
haul  it  for  2  percent  between  the  two,  and  it  then  suggests  that  there 
must  be  some  agreement  to  keep  the  other  out  and  to  maintain  a 
higher  price,  which  is  pure  inference.  Then  a  young  lawyer  is  sent 
out  to  investigate.  He  wanders  up  to  that  market  with  nothing  more 
than  what  the  economist  has  told  him.  He  tends  to  get  discouraged 
with  the  process.  He  would  simply  rather  work  on  a  case  where  some 
informer  has  come  in  and  given  him  a  lead. 

Senator  Kennedy.  How  successful  can  you  be  in  catching  the  so- 
phisticated kind  of  price  fixer  if  you  don't  really  use  economic  analy- 
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sis?  Isn't  that  when  it  can  be  the  most  effective?  What  is  your 
experience  ? 

Mr.  Baker.  I  think  we  catch  the  sophisticated  price  fixer  in  a 
variety  of  ways.  But  more  often  we  catch  him  because  somebody 
falls  out  of  grace. 

Senator  Kennedy.  That's  not  a  very  satisfactory  way  is  it? 

Mr.  Baker.  I  understand  that. 

What  I  just  told  you  about  following  up  on  economic  leads  is  not 
something  that  I  feel  wholly  satisfied  about. 

Senator  Kennedy.  We  have  seen  a  number  of  conglomerate  mer- 
gers between  large  firms  recently  which  the  Antitrust  Division  has 
not  attempted  to  block.  Do  you  think  the  laws  are  adequate  to  deal 
with  these  types  of  mergers?  Do  you  think  the  law  should  prohibit 
these  types  of  mergers? 

Mr.  Baker.  The  two  large  ones  in  my  time,  Mobil-Ma  re  or  and 
GE-Utah,  I  happened  to  have  been  disqualified  on  both  so  I  didn't 
really  look  at  them  in  detail.  The  question  of  whether  the  law  reaches 
what  one  might  call  the  pure  conglomerates.  I  think  is  a  tough  ques- 
tion given  today's  Supreme  Court. 

The  current  majority  on  the  court  has  taken  a  much  more  restric- 
tive view  of  the  breadth  of  section  7  than  the  Warren  Court  majority 
did.  We  have  lost  cases  there,  a  number  of  them  recently,  including 
an  arguably  conglomerate  bank  merger  case  which  was  a  potential 
•competition  case. 

I  think  the  law  will  reach  the  acquisition  of  a  large,  leading  firm 
in  a  market  by  one  of  the  relatively  small  groups  of  potential  en- 
trants. I  don't  think  that  it  will  reach  a  lot  of  the  kinds  of  things 
that  former  Attorney  General  Mitchell  and  Judge  McLaren  talked 
about  in  1969  and  1970,  the  pure  conglomerates. 

Senator  Kennedy.  Do  you  think  the  law  should  reach  those? 

Mr.  Baker.  There  are  two  competing  considerations  that  I  haven't 
fully  sorted  out  in  my  mind.  One.  again,  goes  back  to  the  question  of 
concentration.  Do  we  want  to  try  to  maximize  diversity  in  the  econ- 
omv  by  not  having  so  many  large  organizations? 

The  second,  equally  important  concern,  is  maintaining  a  lively 
capital  market  for  businesses.  I  think  that  is  a  maior  incentive  to 
people  starting  small  businesses,  to  growth,  and  building  them  no, 
and  so  forth.  So  I  think  we  would  have  to  develop  a  law  that  really 
allowed  for  both. 

Senator  Kennedy.  Of  course,  that  Is  very  much  in  terms  of  tax 
policy.  How  you  develop  new  capital  formation. 

Mr.  Baker.  Yes. 

Senator  Kennedy.  What  the  Congress  has  done  in  terms  of  either 
encouraging  that  capital  formation  and  how  it  has  fashioned  the 
various  tax  laws — and  we  have  just  gone  through  debate  on  that  in 
terms  of  the  investment  credit 

Mr.  Baker.  The  tax  law  is  verv  important.  Let  me  just  illustrate. 
Suppose  vou  had  a  business  in  which  you  had  no  basis,  and  vou  were 
completely  costed  out.  A  large  conglomerate  with  a  marketable  stock 
came  along  and  offo'ed  you  $20  in  stock,  and  T  came  along  and  of- 
fered you  $21  in  cash.  If  my  numbers  are  right,  you  would  take  the 
stock. 
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It's  one  thing  to  say  that  the  tax  law  should  be  neutral  as  between 
conglomerates  and  others,  or  big  stock  acquisitions  and  others,  but  at 
the  moment  they're  not  neutral.  It  is  very  hard  to  deal  with  that 
problem. 

Senator  Kennedy.  What  is  your  view  on  the  effect  of  these  mergers 
and  large  concentrations?  You've  indicated  the  questions  in  your 
mind  about  the  impact  in  terms  of  our  economy,  and  you  gave  the 
reasons  why  these  matters  have  taken  place,  new  capital  formation 
and  the  general  vitality  of  our  economic  structure.  Should  we  have 
other  laws  to  deal  with  it?  Is  it.  from  your  own  view  and  experience, 
important  that  we  do;  or  does  it  make  very  much  difference,  looking 
at  it  from  your  position  of  having  been  in  the  Antitrust  Division  and 
also  having  studied  this  subject  for  a  lifetime? 

Mr.  Baker.  I  think  it  is  only  partially  an  antitrust  question,  so  I 
don't  bring  that  much  expertise.  I  think  it's  much  more  political  and 
social  a  question.  For  myself,  if  we  could  devise  a  form  of  control 
which  discouraged  or  blocked  some  of  these  crazieir  large  transactions 
without  really  bottling  up  the  capital  market.  I  would  be  in  favor  of 
it.  In  fact,  at  an  earlier  period  when  the  problem  was  going  forward, 
we  considered  a  statute  internally  which  would  essentially  have 
given  each  very  large  corporation  a  base  number.  It  would  have  told 
them :  You  can  go  out  and  make,  subject  to  section  7,  an  acquisition 
beyond  that  base  number,  but  before  you  can  make  th.p  next  one,  you 
ha^p  to  sell  off  comparable  assets  to  get  back  to  your  base  number. 

The  notion  was  that  you  prevented  random  monkey  growth, 
at  the  same  time  you  had  a  lot  of  assets  going  back  and  forth.  That 
was  never  put  out  in  public  and  never  put  to  the  full  level  of  public 
scrutiny.  It  is  an  idea  that  is  worth  considering. 

Senator  Kennedy.  Are  there  other  ways  to  skin  the  cat?  For  in- 
stance, if  an  industry  reaches  a  certain  level  of  concentration,  should 
there  be  requirements  that  there  be  public  involvement  in  the 
decisionmaking  process  of  these  various  major  companies? 

Mr.  Baker.  I'd  like  to  look  at  the  experience  in  Europe.  To  give 
you  a  probably  not  representative  example,  from  my  own  experi- 
ence  

Senator  Kennedy.  I  understand  that  in  Europe,  where  they 
brought  in  workers,  for  the  most  part  it  was  felt  that  the  corporate 
leadership  captured  these  people.  Instead  of  serving  the  public 
interest  on  it 

Mr.  Baker.  I  was  about  to  make  the  same  point  in  connection  with 
our  own  domestic  experience.  The  New  York  Stock  Exchange,  some 
years  ago,  went  from  having  public  directors  on  the  Board,  so  if 
wasn't  a  stockbrokers-only  board.  I  dealt  with  the  exchange  all 
through  that  period,  and  I  couldn't  see  that  having  public  director's 
on  the  Board  made  one  iota  of  difference.  In  fact,  sometimes  the 
inside  industry  directors  were  more  courageous  and  more  innovative. 

Senator  Kennedy.  Senator  Laxalt  ? 

Senator  Laxalt.  As  a  result  of  your  experience  with  the  agency 
and  now  with  your  departure,  have  you  r>ome  to  a  conclusion  that 
perhaps  antitrust  is  trying  to  do  too  much  with  too  little  resources? 

Mr.  Baker.  I  think  we  have  too  few  resources,  and  I  obviously 
think  that  there  is  more  that  can  be  done. 
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Senator  Laxalt.  Are  we 'spread  too  thin  in  tliis  field? 

Mr.  Baker.  Yes,  we  are. 

Senator  Laxalt.  I  think  the  testimony  has  clearly  indicated,  that 
it  is  due  in  part  by  manpower  and  so  forth,  difficulties  within  the 
Judiciary  in  terms  of  administration  and  management  principally : 
but  I'm  wondering  since  we're  taking  a  new  look  at  this  whole  field, 
if  there  is  something  Congress  can  do  to  limit  the  field  of  inquiry  of 
antitrust  so  we  can  become  more  efficient?  Has  there  been  that  much 
of  a  change  since  we've  been  fully  into  this  ? 

Mr.  Baker.  I  would  strongly  oppose  limiting  the  area  of  inquiry. 
I  think  that  one  of  the  great  virtues  of  the  antitrust  laws  is  their 
sort  of  constitutional-like  character  and  their  ability  to  reach  all 
kinds  of  situations  that  affect  interstate  commerce.  I  see  no  virtue  in 
fencing  off  an  area  and  saving  the  resources  for  someone  else. 

I  think  it  is  perfectly  fine  for  you,  the  President,  or  this  subcom- 
mittee to  say  to  the  head  of  the  Antitrust  Division :  I  don't  think  this 
particular  area,  thank  you.  is  promising  enough  to  justify  the  re- 
sources you  have  in  it.  But  I  would  object  to  erecting  a  legislative 
fence. 

Senator  Laxalt.  If  we're  not  going  to  limit  the  field  of  inquiry, 
then  somehow  we  have  to  make  the  existing  resources  be  more 
efficient. 

Mr.  Baker.  The  third  possibility  is  having  more  resource^.  We 
really  are  a  petty  cash  operation  compared  to  large  parts  of  the  Gov- 
ernment. 

Senator  Laxalt.  How  does  one  become  an  antitrust  pro? 

Mr.  Baker.  He  goes  to  Cornell  Law  School. 

rLaughter.] 

Senator  Laxalt.  Does  this  actually  involve  working  within  the 
agency  for  several  years  beyond  law  schoo1  ? 

Mr.  Baker.  Certainly:  and  working  in  the  private  sertor  is  very 
important  also.  I  happen  to  feel  that  I've  had  the  luckiest  of  all  pos- 
sible ranges  of  experience.  I've  worked  in  the  private  sector  on  litiga- 
tion. I've  worked  in  the  Government  on  the  regulator;*'  side,  particu- 
larly. I've  been  involved  in  running  the  agency,  and  I've  had  to  teach 
students  why  it  makes  sense  or  it  doesn't.  They  ask  different  questions 
thnn  one's  colleagues  on  the  staff  ask. 

Senator  Laxalt.  There  have  been  some  suggestions  here  that  per- 
haps we  could  establish  a  special  panel  of  antitrust  judges,  floating 
or  otherwise.  "What's  your  reaction  to  that  suggestion? 

Mr.  Baker.  I  think  it's  worth  considering  establishing  panels  from 
among  sitting  judges  who  had  gained  a  certain  degree  of  expertise. 
I  happen  to  be  an  admirer  of  the  Panel  on  Multidistrict  Litigation. 
I  think  they've  done  a  good  and  innovative  job.  I  think  that  a  panel 
of  experienced  antitrust  judges  might  do  a  better  job  of  speeding  up 
the  big  cases.  It's  an  idea  well  worth  considering. 

Senator  Laxalt.  It  sterns  to  me.  from  what's  been  developed  here, 
that  one  of  the  major  bottlenecks  we  have  in  expediting  this  litiga- 
tion is  the  judges.  Apparently  some,  on  the  front  end,  can  develop 
guidelines,  particularly  in  the  area  o,f  discovery,  which  I  understand 
is  a  very  serious  problem  in  this  field.  So  it  would  appear  to  me  that 
that  may  be  something  that  we  should  be  looking  at. 
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I  wonder  about  the  credibility  of  the  process  in  connection  with 
major  cases  which  will  take  years  and  years  to  resolve,  very  often  in- 
conclusively, not  only  as  far  as  the  general  public  is  concerned,  but 
also  as  far  as  the  sophisticates  are  concerned. 

Mr.  Baker.  We  have  situations  where  judges  literally  sit  after  trial 
on  a  decision  for  4  and  5  years. 

Senator  Kennedy.  You  have  them  now  where  they  are  not  even 
sitting  in  the  coutroom,  as  I  understand,  and  just  letting  other  par- 
ties read 

Mr.  Baker.  I  don't  think  that  is  going  on  any  longer. 

Senator  Laxalt.  What  is  your  reaction  to  the  suggestion  made  by 
one  of  the  Federal  judges  that  grand  juries  should  be  abolished  in 
this  field? 

Mr.  Baker.  I  think  he  misunderstood  the  process,  and  the  way  we 
are  using  it.  As  I  understand  his  comment,  he  said,  first  of  all,  the 
Government  fully  investigates  its  case  and  then  it  spends  18  months 
presenting  what  it  has  discovered  to  the  grand  jury.  That  isn't  the 
way  it  works.  "When  we  impanel  a  grand  jury,  we  usually  send  out 
documentary  snbpenas  and  interview  some  of  the  people;  but  we  use 
the  live  grand  jury  as  an  investigational  tool  and  an  opportunity  to 
put  people  on  under  oath  and  press  them. 

I  would  strongly  oppose  abolishing  the  use  of  grand  juries  in  anti- 
trust cases.  I  think  antitrust  cases  and  major  criminal  cases  would 
come  through  less  well  and  be  less  organized  at  the  outset  if  it  weren't 
for  the  grand  jury  process.  Given  the  nature  of  the  Speedy  Trial 
Act.  that  would  be  a  big  concern. 

Senator  Laxalt.  You  indicated  previously  in  your  testimony  today 
that  perhaps  the  Division  should  be  getting  in  and  out  in  areas  on 
investigations  if  there  is  no  purpose  in  pursuing  it.  Who  calls  that 
kind  of  shot  ?  Ts  that  called  in  the  field  ? 

Mr.  Baker.  Basically,  it's  called  in  the  Office  of  Operations. 

What,  sometimes  happens  is  that  a  particular  staff  of  two  or  three 
lawyers  can  get  a  proprietary  interest  in  some  particular  investiga- 
tion and  they  go  on  when  it  would  be  better  to  do  something  else.  It's 
like  playing  poker  when  vou  should  take  another  card  rather  than 
keep  on  playing  with  the  hand  you  have.  But  I  emphasize  deterrence 
as  a  broad  goal  of  antitrust. 

If  we  do  run  an  investigation  and  don't  find  anything,  we  may  well 
s^are  the  people  who  were  there.  Even  though  we  didn't  catch  them, 
thevVe  going  to  stop  doing  it,  Thev're  certainlv  going  to  go  to  an 
antitrust  lawyer  and  ask  to  have  their  operation  looked  over  and 
made  safer.  So  I  would  like  to  hit  more  targets. 

Senator  Lvxalt.  Thnnk  vou,  Mr.  Baker. 

Senator  Kennedy.  We  have  talked  about  the  problems  of  concen- 
trated industries,  and  you've  indicated  in  vour  full  statement  and 
again  in  response  to  the  questions  that  this  is  a  troublesome  problem. 
How  do  you  suggest  that  we.  as  the  Antitrust  Subcommittee,  start  to 
deal  and  cope  with  those?  What  should  we  be  trying?  We  don't  want 
to  find  out  where  we  have  problems  and  then  end  up  2  vears  later 
with  the  same  oroblems.  How  do  you  suggest  we  proceed? 

Tt  is  obviously  a  maior  factor  in  terms  of  public  policv  questions — ■ 
whether  the  law  is  or  isn't  sufficient  or  whether  there  should  be  spe- 
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cial  legislative  action  or  not.  How  should  we  try  and  resolve  some  of 
those  questions  ? 

Mr.  Baker.  Let's  go  through  a  range  of  decisions. 

First  of  all,  to  the  extent  that  you  can,  you  should  try  to  agree  or 
disagree  in  an  informed  way  with  my  suggestion  that  the  shared  mo- 
nopoly approach  is  not  particularly  promising,  is  labor  intensive,  and 
doesn't  really  provide  you  with  a  broad  remedy.  This  subcommittee 
should  look  at  how  effective  it  thinks  antitrust  litigation  would  be  in 
the  shared  monopoly  area. 

Secondly,  it  should  look  at  however  you  want  to  evaluate  the  social 
and  political  case  for  deconcentration.  I  don't  think  you're  going  to 
get  an  economic  case.  I  think  you  will  get  plenty  of  economic  testi- 
mony on  both  sides,  but  I  don't  think  you  will  get  anything  that  is 
compelling  either  way. 

The  second  point  is:  Look  at  the  case  for  deconcentration.  Is  it  a 
reasonable  one?  If  it  is,  then  the  third  stage  is:  Can  you  devise  a 
statute  to  provide  general  deconcentration  with  meaningful  terms  in 
a  workable  way  ? 

If  you  can  do  that,  then  you  go  on  with  the  fourth  and  last  ques- 
tion :  What's  the  cost  to  society  and  the  economy  of  having  that  kind 
of  statute?  Is  it  hard  to  administer?  Does  it  introduce  a  lot  of  uncer- 
tainties in  capital  markets,  and  so  forth? 

It  is  a  series  of  gates.  If  you  decide  the  case  for  breaking  up  isn't 
strong,  you  forget  about  it.  If  you  can't  devise  a  statute  that  will  do 
the  job  in  a  workable  way,  forget  about  it.  If  the  cost  is  excessive, 
you  forget  about  it.  But  it  at  least  gives  you  a  series  of  tests  you  can 
apply. 

Senator  Kennedy.  Those  are  tough  questions,  but  I  think  they  will 
be  very  helpful  to  us  in  trying  to  approach  this  issue.  T  want  to  thank 
you  very  much  for  your  presence  here  and  for  your  help  to  me  per- 
sonally and  for  vour  excellent  statement. 

Mr.  Baker.  I  am  honored  to  be  here,  and  I  would  be  glad  to  be 
helpful  to  the  subcommittee  in  my  new  status  as  well  as  my  old. 

Spuator  Kennedy.  Thank  you  very  much. 

[The  prepared  statement  of  Donald  Baker  follows:] 

Prepared  Statement  of  Donald  I.  Baker 

I  greatly  appreciate  the  opportunity  to  appear  and  testify  at  these  hearings. 
It  it  fitting  that  one  of  my  Tery  last  acts  in  a  relatively  long  career  at  the 
Antitrust  Division  should  be  to  participate  in  your  subcommittee's  groundbreak- 
ing effort  to  apply  traditional  congressional  oversight  to  a  Federal  antitrust 
enforcement  agency. 

My  colleagues  in  the  Antirust  Division  and  T  have  worked  closely  with  you, 
Mr.  Chairman,  and  with  the  subcommittee  staff,  in  an  effort  to  make  these 
hearings  informative  to  the  Congress  without  unduly  interefering  with  the  spe- 
cial needs  of  the  Antitrust  Division  as  a  Federal  prosecutor  engaged  in  con- 
tinuing civil  and  criminal  investigations.  The  Congress  and  the  public  surely 
have  a  right  to  know  how  we  are  carrying  out  our  mission :  and  yet.  we 
have  to  be  able  to  carry  out  that  function  without  loss  to  secrecy  (mandated  by 
law  in  parts  of  the  investigative  process),  without  undue  exposure  of  our  in- 
formants and  innocent  parties  to  chilling  publicity,  and  without  sacrifice  of 
the  commendable  internal  candor  of  the  Antitrust  Division.  All  these  goals  can 
be  met  by  pragmatic  accommodation  between  the  competing  values  involved, 
and  we  believe  these  goals  are  being  accomplished  so  far  in  the  context  of 
these  hearings. 
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INTRODUCTION 

I  believe  it  would  be  helpful  to  the  subcommittee,  in  this  initial  oversight 
effort,  if  I  offered  my  views  on  the  Antitrust  Division  as  an  institution,  as  well 
as  giving  you.  my  views  on  some  of  the  immediate  policy  issues  of  the  clay. 

I  think  I  know  the  Antitrust  Division  well,  I  came  here  in  1966  as  a  staff 
lawyer,  and  subsequently  served  in  a  succession  of  supervisory  roles  ranging 
from  chief  of  the  evaluation  section  to  Deputy  Assistant  Attorney  General  with 
responsibilities  for  policy  planning  and  regulation.  It  is  interesting  that  my  9 
years'  service  in  the  Division  prior  to  becoming  Assistant  Attorney  General  is 
longer  than  that  of  any  of  the  nineteen  individuals  who  have  been  nominated 
and  confirmed  as  Assistant  Attorney  General  since  the  Antitrust  Division  was 
formed  in  1933.  It  is  also  more  time  on  the  staff  than  the  total  of  the  eleven 
individuals  nominated  and  confirmed  since  1950. 

I  have  seen  the  Division  from  all  levels.  I  think  I  know  what  works  well, 
what  works  better  than  it  used  to,  what  could  work  better,  and  where  the 
continuing  problems  are.  I  have  spent  a  significant  part  of  my  time  as  Assistant 
Attorney  General  worrying  about  the  administration  of  the  Antitrust  Division, 
and  making  various  changes  which  I  shall  discuss  in  due  course. 

I  am  keenly  committed  to  the  Antitrust  Division  and  its  vital  mission.  I 
would  define  that  mission  in  this  way:  to  make  competition  work  everywhere 
it  can  in  the  American  economy.  We  accomplish  this  first  and  foremost  as  a 
law  enforcement  agency,  bringing  antitrust  cases  to  improve  the  working  of 
the  competitive  process  in  particular  markets.  And  as  a  corollary,  we  should, 
as  a  matter  of  prosecutorial  discretion,  decline  to  bring  antitrust  cases  whose 
effect  would  be  to  thwart  competition  rather  than  improve  it. 

Secondly,  we  carry  out  this  mission  by  participating  in  proceedings  of  Fed- 
eral (and  occasionally  state)  regulatory  agencies  where  those  proceedings  in- 
volve important  questions  of  antitrust  law  or  competitive  policy.  Thirdly,  we 
anpear  here  in  the  Congress  and  within  the  administration  as  champions  of 
riore  competitive  legislative  and  policy  solutions  to  particular  problems.  Often, 
our  efforts  require  very  pragmatic  accommodations  between  workable  competi- 
tive solutions  and  other  values  mandated  by  law  or  required  by  public  needs. 
The  Antitrust  Division's  work  is  essentially  concerned  with  economic  markets, 
which  require  competition  in  order  to  work,  but  it  does  have  some  broader  im- 
plications for  a  society  in  which  a  market  place  of  ideas  is  vital. 

My  continuing  concern  (and  traditionally  the  Division's)  is  that  we  make 
markets  work.  Competitive  markets  are  important  because  they  enable  more 
efficient  entrepreneurs  to  drive  general  cost  levels  down  to  give  the  consuming 
public  a  wider  range  of  choice.  This  is  true  in  an  international  market  such  as 
oil  or  jet  emrines;  it  is  true  in  a  national  market  such  as  steel  or  computers: 
and  it  is  true  in  more  localized  markets  such  as  automobile  repairing  or  legal 
services.  We  cannot  afford  to  allow  restraints  on  competition  which  injure  our 
consumers  in  any  of  these  markets.  And  for  myself.  I  would  particularly  urge 
that  we  not  let  consideration  of  small  individual  company  size  divert  the  Fed- 
oral  and  State  governments  from  hard  and  effective  antitrust  enforcement  in 
the  often  restraint-prone  local  service  markets,  which  continue  to  account  for 
a  growing  pronortion  of  the  national  GNP.  • 

I  would  add  one  important  political  point.  A  competitive  market  embodies 
A  dam  Smith's  celebrated  "Invisible  hand."  Another  way  of  saying  this  is_  that 
competitive  markets  produce  largely  invisible  benefits  to  the  average  citizen 
and  restraints  on  competition  often  produce  hard-to-see  losses  on  our  economy. 
Because  the  benefits  and  losses  are'  less  visible,  there  is  a  constant  temptation 
to  put  aside  competition  in  favor  of  some  Government-ordered  restrictive  scheme 
ostensibly  designed  to  protect  the  public.  The  result  may  be  costly  error,  as 
I  am  sure  you  are  aware,  Mr.  Chairman,  from  your  extensive  hearings  on  the 
airline  industry  in  the  last  Congress. 

HOW   THE    ANTITRUST   DIVISION   OPERATES    A   PATTERN    OF    CONTINUING    CHANGE 

Anv  look  at  the  Antitrust  Division  must  start  from  the  vital  premise  that 
ours  is  a  growing  institution — growing  in  terms  of  numbers  of  people,  types  of 
problems  "we  are  facing,  range  of  activities,  and  areas  of  substantive 
involvement. 
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A.  Institutional  growth 

When  I  came  to  the  Antitrust  Division  in  October  1966,  the  Division  had  322 
attorneys,  a  total  of  614  personnel,  and  a  budget  of  $7.2  million.  Today  we  have 
about  4lS  attorneys,  S20  total  personnel  and  a  budget  nudging  toward  $30 
million.  Most  of  this  growth  has  come  in  the  last  four  years,  with  a  40  percent 
increase  in  attorneys,  and  a  50  percent  increase  in  total  strength. 

Such  growth  is*  highly  necessary:  the  Antitrust  Division  must  keep  pace 
with  the  needs  of  a  growing  economy  if  we  are  to  effectively  enforce  the  broad 
mandates  of  the  law  and  take  on  the  other  competition  policy  responsibilities 
dy  mentioned. 

Yet  rapid  growth  also  put  very  substantial  strains  on  the  organizational 
structure  of  an  Institution  which  had  remained  almost  unchanged  in  size  for 
20  years.  New  sections  and  field  offices  had  to  be  organized;  better  internal 
administrative  machinery  needed  to  be  created;  and  better  delegation  of  re- 
sponsibility  for  substantive  policy  within  the  organization  was  required.  In 
other  w<n-ds.  it  is  the  sheer  fact  of  growth  that  is  currently  the  most  important 
and  continuing  catalyst  for  change  in  the  Division.  I  am  proud  of  the  changes 
we  have  made  in  recent  years  for  which  I  have  been  at  least  partially  re- 
sible,  and  I  shall  discuss  them  in  a  moment,  but  I  also  recognize  that  there 
is  always  more  than  can  be  done  as  we  respond  to  the  needs  of  a  growing 
economy. 

B.  The  Division's  organizational  stricture 

The  Antitrust  Division  is  composed  of  four  main  enforcement  sections  in 
Washington,  and  eight  field  offices:  beyond  that,  it  has  a  series  of  specialized 
sections— three  dealing  with  regulated  industries,  and  one  each  dealing  with 
judgments,  patents,  foreign  trade,  appeals  and  legal  evaluation.  We  also  have 
three  units  with  broader  responsibilities:  the  Economic  Policy  Office,  the  Of- 
fice of  Policy  Planning  and  Legislation,  and  the  Office  of  Operations.  I  will 
discuss  the  Operations  Office's  role  shortly. 

During  the  last  few  years,  the  Antitrust  Division  has  made  a  determined  ef- 
fort to  upgrade  its  economic  analysis  capability.  In  1972,  the  Economic  Policy 
e  was  formed  (replacing  the  former  Economic  Section).  Dr.  George  Hay 
was  appointed  its  Director,  and  a  significant  number  of  first  rate  economists 
were  hired.  This  office  has  a  particularly  important  role  in  analyzing  industry 
structure,  in  looking  for  clues  as  to  anticompetitive  understandings  in  oligo- 
-  markets,  and  in  supporting  the  Division's  efforts  in  the  regulatory  sector. 
We  also  use  this  office  at  an  early  stage  in  making  the  decision  whether  to  in- 
vestigate something,  since  economic  impact  is  an  important  aspect  of  our  re- 
source allocation  decision.  It  is  far  better  not  to  begin  an  economically  insig- 
nificant investigation  than  to  decide  not  to  bring  a  case  at  the  end  of  such  an 
investigation. 

Another  new  office  is  the  Office  of  Policy  Planning  and  Legislation.  This  is 
intended  to  be  "off  line."  to  be  dealing  with  longer-range  problems  which  may 
have  some  important  implications  for  the  Division.  The  top  people  in  the  Divi- 
sion are  simply  too  busy  on  a  day-to-day  basis  to  engage  in  long-range  plan- 
ning: there  must  be  a  staff  capability  to  follow  through  on  ideas  and  produce 
ideas  of  its  own.  The  Policy  Planning  Office  is  also  responsible  for  our  growing 
legislative  responsibilities  and  other  matters  pertaining  to  the  Congress.  This 
is  a  young  office,  and  it  represents  our  first  real  effort  at  long-range  planning. 
I  hope  it  will  prove  successful. 

The  average  section  or  field  office  has  20-25  lawyers,  supervised  by  a  chief 
and  an  assistant  chief.  Each  Washington  enforcement  section  has  specific 
product  jurisdiction  and  each,  field  office  has  a  geographic  jurisdiction.  Both 
handle  essentially  the  same  kinds  of  cases,  but  the  field  offices  may  have  a 
higher  proportion  of  price  fixing  cases  than  the  Washington  sections.  The  fol- 
lowing is  a  current  organization  chart,  describing  each  section  and  office: 
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The  effective  functioning  of  an  individual  section  or  field  office  is  of  vital  im- 
portance to  the  Division's  operation.  It  is  at  this  level  that  leads  are  sifted, 
discovery  undertaken,  and  many  vital  choices  made  between  one  course  and 
another.  An  effective  section  chief  is  one  of  the  most  indispensable  people  in 
the  Division.  He  (or  she)  must  have  substantive  knowledge,  leadership  ability, 
administrative  skills,  and  especially  the  ability  to  teach  and  inspire  younger 
lawyers. 

The  Antitrust  Division  is  a  young  organization.  Two-thirds  of  our  attorneys 
are  under  35  years  old.  Very  often  a  persoli  trying  an  antitrust  case  will  be 
on  his  first  trail  or,  less  often,  the  person  running  the  grand  jury  will  be  on 
liis  first  grand  .iury.  In  these  circumstances,  it  is  vital  for  the  section  chief  to 
take  the  lead  in  teaching  a  younger  attorney  how  to  try  a  case.  It  is  only 
with  first-rate  supervisor-teachers  that  we  can  hope  to  come  even  close  to  our 
often  older  and  more  experienced  private  opponents. 

The  section  chief  also  has  to  make  key  decisions  in  setting  enforcement 
priorities  and  allocating  his  own  staff  resources  between  the  various  commodi- 
ties or  areas  for  which  he  is  responsible.  This  requires  imagination  and  judg- 
ment. Of  course,  he  also  has  the  primary  responsibility  for  quality  control 
through  review  of  the  work  of  his  attorneys  before  it  is  filed  in  court  or  sub- 
mitted for  review. 

I  believe  that  the  quality  of  section  chiefs'  performance  has  gone  up 
steadily  in  recent  years.  My  predecessors  and  I  have  spent  considerable  time 
working  on  chief  selection  and  pressing  good  people  to  take  the  jobs.  Most  of 
the  appointments  have  been  from  within  the  Division,  although  on  some  oc- 
casions we  have  brought  back  Division  alumni  from  outside. 

In  the  past  2  years,  we  have  created  two  new  sections  in  Washington  to  ob- 
tain better  coverage  in  the  regulated  sector  of  the  economy.  This  gives  us  a 
total  now  of  three  regulated  industry  sections  (Public  Counsel,  Special  Regu- 
lated Industries,  and  Regulated  Industries).  These  sections  run  antitrust  in- 
vestigations, try  cases,  and  participate  in  regulatory  agency  proceedings  as 
well.  In  the  past  2  years,  we  have  probably  doubled  the  personnel  commitment 
to  the  regulated  sector.  The  increase  in  output  has  exceeded  the  personnel 
growth,  simply  because  we  have  some  excellent  supervisors  and  a  more  ener- 
getic environment  under  the  new  arrangements. 

We  have  recently  been  considering  the  creation  of  a  fifth  general  enforce- 
ment section,  and  I  have  no  doubt  that  will  be  needed  in  the  near  future.  It 
seems  clear  that  20-25  lawyers  is  the  limit  of  effective  supervision  by  a  section 
-chief,  and  thus  continued  growth  in  the  Division  will  necessarily  mean  new 
sections,  if  we  want  to  maximize  new  resources.  In  addition,  a  new  section 
would  provide  an  opportunity  to  redesign  the  commodity  distribution  pattern  in 
the  Division,  and  hopefully  lead  to  the  creation  of  a  more  rational  allocation 
that  would  even  out  workloads  and  allow  commodity  expertise  to  be  more 
effectively  utilized. 

C.  The  review  process 

If  there  is  one  refrain  that  your  staff  investigators  have  probably  heard 
above  all  others,  it  surely  is  "there  is  too  much  review  in  the  Antitrust  Divi- 
sion." I  heard  it  a  decade  ago  when  I  was  a  staff  lawyer.  I  hear  it  now,  and  I 
am  sure  I  will  hear  it  a  decade  hence.  Almost  every  experienced  staff  lawyer 
feels  that  he  knows  more  about  his  matters  than  his  section  chief,  or  the 
Director  of  Operations,  or  a  Deputy  Assistant  Attorney  General,  or  the  Assist- 
ant Attorney  General  himself.  He  may,  of  course,  be  less  concerned  than  they 
are  about  broad  policy  implications,  or  conflicts  with  positions  taken  in  other 
cases,  and  understandably  so. 

My  view  is  this :  at  any  particular  time  there  is  probably  too  much  review 
of  some  things  and  too  little  review  of  some  others.  The  fact  is  that  the  Assist- 
ant Attorney  General  is  responsible  and  accountable  for  the  product  of  all  staff 
lawyers.  For  this  reason,  there  will  always  be  complaints  about  review.  There 
is  not  necessarily  a  direct  correlation  between  the  amount  of  review  and  com- 
plaints; frequently,  the  complaints  are  from  those  whose  recommendations  have 
been  found  lacking.  The  goal  of  the  review  process,  neverthless,  must  be  to 
maintain  general  and  consistent  policies  over  an  organization  spread  out  across 
a  continent  and  to  maintain  general  levels  of  quality  control  on  things  that 
matter.  This  objective  is  indispensable  to  the  fair  and  even-handed  enforcement 
of  a  statute  which,  at  the  same  time,  sets  criminal  penalties  and  attempts  to 
embody  national  economic  policy. 
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In  general,  our  goal  should  be  to  have  the  least  amount  of  review  consistent 
with  these  ends.  No  Assistant  Attorney  General  would  de  less,  since  it  would 
be  both  irresponsible  and  foolish.  You  cannot  avoid  responsibility  by  dele- 
gating it. 

Delegations  of  authority  to  review  should  be  constantly  reevaluated.  For  ex- 
ample, where  we  are  embarking  upon  a  new  program  in  a  particular  area,  the 
Assistant  Attorney  General  himself  may  want  to  review  what  is  going  on  on  a 
continuing  basis.  Yet.  he  should  not  continue  to  do  so  once  the  program  has 
become  routine;  then,  the  policy  review  should  be  cut  back  and  the  matter 
left  to,  say,  the  Office  of  Operations,  or  in  some  cases  perhaps  even  to  the  in- 
dividual section  rhief.  To  generalize,  the  review  process  should  not  be  a  static 
one.  It  should  be  constantly  reevaluatel  to  get  routine  decisions  pushed  down- 
ward in  the  organization  so  that  more  time  is  freed  up  for  the  Assistant  At- 
torney General  and  his  immediate  Deputies  to  deal  with  new  policy  questions, 
leadership  of  the  organization,  and  other  broader  responsibilities.  A  well  run 
review  system  will  speed  up  total  agency  performance,  because  otherwise,  too 
many  decisions  pileup — and  back  up— in  the  Assistant  Attorney  General's  of- 
fice. I  am  concerned  about  this  problem  and  I  have  worked  hard  in  it. 

The  key  elements  in  our  review  process  are  a.)  the  Office  of  Operations  with 
respect  to  litigation  and  administration,  and  b. )  the  three  Deputy  system  now 
in  effect  to  leal  with  cases,  regulatory  filings,  congressional  testimony,  and 
other  policy  matters.  We  should  look  briefly  to  each  in  turn. 

The  Office  of  Operations. — This  is  the  focal  point  of  review  of  all  the  Divi- 
sion's investigations  and  litisration.  It  consists  of  two  senior  people — the  Di- 
rector of  Operations  and  his  Deputy — supported  by  three  assistants  and  a 
small  support  staff.  This  office  supervises  the  assignment,  opening  and  closing  of 
investigations.  It  conducts  our  liaison  activities  with  the  FTC  under  the  clear- 
ance procedure.  It  reviews  every  proposel  civil  and  criminal  case  recommended 
by  any  section  ;  these  recommendations  are  then  reviewed  again  by  a  Deputy 
Assistant  Attorney  General  ("DAAG")  and  ultimately  by  the  Assistant  At- 
torney General  ("AAG"').  Operations  is  the  key  reviewer  of  immunity  orders 
and  CID's,  both  of  which  must  be  ultimately  signed  by  the  AAG. 

The  process  might  be  best  looked  at  in  the  context  of  a  proposed  civil  or 
criminal  case.  A  particular  section  or  field  office  will  forward  to  the  Office  of 
Operations  a  draft  pleading  accompanied  by  a  detailed  fact  memo  describing 
the  Government's  evidence  and  the  theory  of  the  case.  A  good  fact  memo  will 
carefully  disclose  weaknesses  in  the  evidence  and  theory  which  bear  on  the 
decision  whether  to  bring  the  case.  As  you  might  suppose,  some  memos  are 
better  than  others.  It  is  hard  to  generalize,  but  I  would  guess  that  the  aver- 
age fact  memo  runs  50-100  pages. 

The  Direr-tor  oi!  Operations  or  his  Deputy  Mill  review  that  fact  memo 
thoroughly.  They  may  send  it  back  to  the  section  for  additional  evidence,  legal 
analysis  or  other  clarification — a  process  which  can  be  helpful  to  the  trial 
staff  in  working  up  their  case,  to  make  sure  that  the  Government  has  a  better 
chance  of  winning  if  it  brings  the  case.  Operations  will  then  prepare  a  shorter 
memo  to  the  AAG  (these  run  on  the  average  of  5-10  pages),  outlining  the 
case,  recommending  whether  it  be  brought,  recommending  which  defendants 
should  be  included,  and  pointing  out  particular  issues  that  the  AAG  should  be 
concerned  with. 

This  memorandum  is  normally  then  sent  to  the  DAAG  responsible  for  the 
originating  section  with  the  fact  memo  and  pleading.  He  will  review  the  case 
promptly ;  normally,  if  Operations  has  recommended  against  bringing  the 
case  and  the  DAAG  agrees,  then  the  matter  will  be  closed.  In  the  more  normal 
situation,  where  either  the  DAAG  or  Operations  or  both  recommend  the  case, 
it  will  then  go  into  the  AAG  for  a  final  decision.  If  the  AAG  has  confidence 
in  his  DAAG  and  in  Operations,  the  process  should  in  fact,  go  forward  rapidly. 

I  know  for  myself  that  in  most  cases  I  rely  primarily  on  the  Operations  and 
DAAG  memos  for  decisionmaking  purposes:  I  only  review  parts  of  the  fact 
memo  that  seem  to  be  particularly  critical  on  some  close  call  (e.g.,  whether  or 
net  to  indict  a  particular  individual  defendant).  I  rely  heavily  on  Operations 
and  the  DAAG  to  focus  the  issues  on  which  my  decision  is  needed.  I  can  focus 
on  these  and  get  the  cases  out.  usually  within  a  week  or  two.  At  the  present 
time,  for  example,  I  believe  I  have  no  proposed  case  in  my  box  awaiting  de- 
cision. Thus,  my  successor  should  be  able  to  start  off  with  a  clean  slate. 

Since  I  have  been  in  the  Division,  I  have  heard  Operations  called  a  "bottle- 
neck." This  is,  of  course,  true — and  intentionally  so.  The  Operations  Office  was 
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designed  to  be  a  funnel,  which  strains  the  good  case  from  the  bad;  the  viable- 
theory  from  the  wi<h  list,  the  case  that  is  inconsistent  with  Division  policy 
from  the  one  that  advances  that  policy.  Of  course,  Operations  is  no  better  than 
the  people  who  run  it,  and  I  firmly  believe  that  the  current  office  is  more  ef- 
fective than  it  has  ever  been  in  the  past. 

The  present  Director,  Bill  Swope,  has  a  broad  range  of  experience  in  the 
Division  (dating  back  to  1958),  great  energy,  and  fine  judgment.  I  do  not 
always  agree  with  him  on  all  issues,  but  I  count  on  him  to  get  all  the  issues  on 
the  table  and  to  effectively  implement  decisions  even  when  he  has  recommended 
another  course.  He  does  both  of  these  splendidly.  He  has  broad  experience  in 
the  organization  as  a  staff  lawyer,  an  assistant  in  the  Operations  Office,  a  field 
oiliee  chief,  and  as  Deputy  Director  of  Operations.  Therefore,  I  rely  on  him 
very 'heavily  on  all  kinds  of  "institutional  memory"  questions  which  are  im- 
portant if  we  are  going  to  try  to  be  consistent. 

The  Deputy  Director  of  Operations,  Richard  Favretto,  also  has  a  lot  of  ex- 
perience within  the  Division.  In  his  decade  here,  he  has  served  as  a  staff 
lawyer  in  the  New  York  field  office,  an  assistant  in  the  Operations  Office,  and 
an  assistant  section  chief  in  Washington.  In  1974,  he  was  the  lead  trial  lawyer 
in  a  landmark  case  challenging  restrictions  on  competitive  bidding  imposed 
by  a  professional  association — the  case  was  fully  tried  and  won  in  the  Dis- 
trict Court  and  unanimously  affirmed  on  appeal.  Like  Bill  Swope,  he  is  a  good 
reviewer,  a  perceptive  issue-spotter,  and  a  conscientious  implementer  of  policy 
once  made. 

The  Three  Deputy  System.— Last,  year,  when  I  came  into  office,  we  re- 
structured the  upper  level  of  the  Division  to  give  each  of  the  three  DAAG's 
a  clear  portfolio  of  responsibility  and  a  substantially  greater  delegated  power. 
My  purpose  was  to  improve  the  decisionmaking  process  and  cut  down  on  the 
number  of  things  that  flow  into  the  AAG's  office. 

The  Chief  Deputy  (Hugh  Morrison)  is  responsible  for  six  Washington  en- 
forcement sections  and  the  eight  field  offices.  All  case  matters  in  these  sections 
and  offices  flow  through  Operations  to  him,  and  he  is  normally  the  final  de- 
cisionmaker on  most  significant  day-to-day  matters  that  come  up  from  those 
offices. 

The  second  Deputy  (Joe  Sims)  is  responsible  for  the  three  regulated  indus- 
tries sections,  the  foreign  commerce  section,  and  the  consumer  affairs  section. 
He  reviews  all  antitrust  cases  which  come  out  of  those  sections  and  reach  him 
via  the  Office  of  Operations.  He  is  also  the  final  reviewer  of  most  filines  before 
regulatory  agencies  (a  function  that  used  to  be  performed  by  the  AAG).  Thus, 
for  example,  in  the  regulated  sector,  he  can  make  a  decision  to  allocate  re- 
sources between  two  different  industries;  or  between  an  antitrust  grand  jury 
on  one  hand,  and  a  major  regulatory  proceeding  on  the  other. 

The  third  Deputy  (John  Shenefield)  is  responsible  for  the  Division's  legisl- 
ative activities,  administration,  evaluation,  policy  planning  and  appeals.  He  is 
thus  responsible  for  a  wide  range  of  staff  activities  covering  the  whole  of  the 
Division's  operations. 

Each  deputy  reports  directly  to  me  with  relation  to  the  matters  delegated 
to  him.  Under  such  a  system,  coordination  is  important.  We  all  talk  a  lot 
with  each  other  throughout  the  day.  I  have  initiated  the  practice  of  having  a 
brief  meeting  every  morning  with  the  three  DAAG's  and  the  Director  and  De- 
puty Director  of  Operations,  at  which  we  keep  each  other  posted  on  hot  items 
and  make  sure  that  one  is  not  acting  in  a  way  inconsistent  with  the  others. 
This  collegial  system  works  very  well  and  is.  of  course,  quite  similar  to  that 
used  by  a  good  many  chief  executives  in  the  private  sector. 

The  strong  three  Deputy  system  seems  to  me  to  be  absolutely  essential,  for 
without  it  the  AAG  would  bog  down  in  uncontrolled  seas  of  paper.  It  provides 
the  basis  for  delegation  of  important  authority  for  a  wide  range  of  matters 
to  people  whom  the  AAG  can  and  must  rely  on  or  replace. 

D.  The  Assistant  Attorney  General's  job 

Running  a  large  mission-oriented  organization  is  certainly  no  picnic ;  but, 
at  the  same  time,  running  it  with  the  people  we  have  in  the  key  jobs  just  de- 
scribed is  rewarding  indeed.  The  range  of  responsibilities  obviously  covers  the 
full  gamut  of  the  antitrust  laws,  but  in  fact  involves  the  AAG  in  all  kinds  of 
other  policies  (i.e.,  energy  and  environment),  where  there  are  some  competitive 
ramifications.  He  is  involved  in  some  questions  having  absolutely  nothing  to  do 
with  competition,  through  the  Division's  representation  of  other  agencies, 
(e.g.,  the  CAB  and  the  FDA)  in  district  court  and  appellate  matters. 
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The  job  essentially  has  three  parts.  The  first  is  to  make  the  decisions  which 
cannot  or  should  not  be  delegated — because  Congress  says  so,  or  because  they 
have  broader  policy  or  political  implications.  The  converse,  of  course,  is  that 
the  AAG  should  not  be  making  decisions  that  can  be  delegated.  The  second  part 
of  the  job  is  to  provide  internal  leadership  for  the  organization — to  take  every 
opportunity  to  emphasize  to  the  staff  that  the  Division's  total  ouput  is  the  sum 
total  of  a  lot  of  individual  effort,  and  to  constantly  strive  to  improve  internal 
communication  and  the  administration  of  the  organization.  Part  of  this  is  to 
make  clear  to  the  staff  that  the  AAG  is  there  to  take  the  political  heat,  if  there 
is  heat,  and  to  leave  them  to  the  professional  job  of  working  up  and  trying 
cases,  handling  appeals,  filing  regulatory  interventions,  and  doing  the  other 
important  legal  work  of  the  Division.  The  third  part  of  the  AAG's  job  is  a 
symbolic  and  educational  one — it  is  to  symbolize  the  Division's  commitment 
to  professional,  even-handed  law  enforcement,  and  to  make  the  public  case  for 
competition  in  the  media  and  other  public  forums. 

The  three  areas  are  obviously  interrelated.  For  example,  my  appearance  at 
the  District  Court  in  Chicago  last  fall  to  urge  substantial  jail  sentences  in  the 
Folding  Cartons  price  fixing  case,  involved  a  policy  decision  to  step  up  our 
efforts  in  this  area,  a  chance  to  provide  leadership  and  support  for  an  ex- 
cellent trial  staff,  and  a  symbolic  gesture  to  the  bar  and  the  business  commu- 
nity about  our  seriousness  on  sentencing.  I  think  it  would  have  been  a  com- 
plete success  had  the  Judge  only  been  willing  to  impose  serious  sentences  of 
the  type  we  asked. 

One  is  frequently  asked  whether  the  AAG  can  in  fact  set  or  alter  priorities  in 
such  a  large  professional  organization.  Is  he  essentially  just  reacting  to  what 
the  staff  sends  up  or  what  his  predecessors  already  have  in  place?  Or  can  he 
really  set  his  own  agenda?  The  answer  is  really  "yes  and  no."  It  depends  on 
how  well  he  has  thought  out  his  own  agenda  and  how  successful  he  is  in 
motivating  staff  and  supervisors  to  go  forward  with  it. 

There  is  considerable  room  for  top-down  leadership  within  the  organization, 
given  some  time.  Certainly,  Richard  McLaren,  when  he  came  in  in  1969  as 
AAG,  set  the  Division  off  in  a  different  direction  on  conglomerate  mergers.  He 
looked  to  a  program  of  challenging  most  large  conglomerate  mergers  on  a 
variety  of  theories  because  he  felt  the  merger  boom  of  the  day  was  detrimental 
to  the  country,  and  he  hoped  that  there  was  enough  flexibility  in  paragraph  7 
of  the  Clayton  Act  to  reach  a  lot  of  these  mergers.  In  fact,  the  program  did 
not  prove  particularly  successful  in  the  courts,  but  it  did  slow  down  the 
merger  boom  and  did  involve  substantial  shifts  in  resource  allocations  at  the 
time.  His  successor,  Thomas  Kauper,  was  similarly  successful  in  making  sub- 
stantial shifts  in  resource  allocation  to  focus  on  hard-core  price  fixing. 

My  own  tenure  is  also  illustrative.  I  came  back  to  the  Division  last  August 
from  Cornell  with  a  personal  agenda  and  the  keen  awareness  that  I  might  not 
have  a  long  time  in  office.  Here  are  some  of  the  items  that  were  on  that 
agenda  and  where  we  are  on  them  today  : 

1.  Continued  commitment  to  tough  price  fixing  enforcement. — Like  Tom 
Kauper,  I  believe  that  far  too  much  price  fixing  goes  on,  and  it  must  be  a  cen- 
tral role  of  the  Antitrust  Division  to  cut  it  back.  Today  we  have  even  more 
grand  juries  going  than  when  I  arrived.  My  agenda  did  particularly  stress  the 
need  for  more  such  enforcement  in  the  service  sector,  as  local  service  indus- 
tries seem  to  be  a  particular  source  of  price  fixing  and  hardcore  restraints. 
We  do  have  some  significant  investigations  going  on  in  this  field.  Another  in- 
novation we  have  tried  is  using  the  mail  fraud  and  racketeering  statutes  on  top 
of  the  Sherman  Act,  in  an  attempt  to  increase  the  deterrent  effect  against 
price  fixing. 

2.  More  meaningful  sentences  for  those  convicted  of  price  fixing  and  other 
antitrust  crimes. — I  came  back  to  the  Division  convinced  that  the  minimal 
level  of  personal  sanctions  we  were  getting  had  a  lot  to  do  with  why  so  much 
price  fixing  continued.  It  seemed  to  me  that  we  had  to  develop  a  rationale  for 
stiff  sentences  that  met  our  needs.  Judges  seem  to  have  traditionally  gone  soft 
on  price  fixers  because  they  were  often  "nice"  people,  because  their  crime  often 
did  not  produce  a  highly  visible  public  loss,  because  they  were  not  physically 
dangerous  to  society,  and  because  jail  did  not  seem  to  offer  much  hope  for 
rehabilitation.  I  was  convinced,  and  still  am,  that  we  sentence  the  price  fixer 
to  jail  not  for  his  own  good  so  much  as  to  deter  the  next  person  who  might 
fix  prices  from  doing  so. 
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As  an  institution,  we  developed  and  articulated  a  theory  of  general  de- 
terrence— in  speeches,  in  court  filings,  and  ultimately  in  the  Division's  sen- 
tencing guidelines  issued  in  February  1977.  Because  the  centerpiece  of  our 
theory  was  general  deterrence,  we  believed  that  guidelines — which  can  be 
applied  even-handedly  around  the  country — provided  an  appropriate  tool  for 
making  internal  decisions  on  a  less  subjective  basis  and  as  a  warning  to  the 
business  community.  Moreover,  if  the  courts  consistently  fail  to  follow  the  guide- 
lines, we  believe  we  have  given  the  Congress  a  measure  which  might  be  used 
to  change  the  formal  sentencing  rules. 

3.  Intelligent  guidance  to  the  legal  and  business  community. — The  private 
bar,  it  is  often  said,  is  the  first  line  of  defense  against  antitrust  violations. 
Private  lawyers  give  advice  based  on  what  courts  have  said  and  what  they 
think  the  Government  will  do.  I  came  to  the  AAG's  job  feeling  that  we  could 
do  even  more  to  say  what  we  were  really  thinking,  and  thereby  encourage 
private  parties  to  do  voluntarily  at  the  planning  stage  what  we  wanted.  To  this 
end,  we  did  several  things.  First,  we  made  some  modifications  in  the  business 
review  procedure,  and  I  tried  to  adhere  strictly  to  a  policy  of  not  denying 
business  review  clearances  unless  the  conduct  involved  that  which  we  were 
prepared  to  sue  now  or  at  some  future  time.  Business  review  letters  are  now 
published  and  they  constitute  an  important  part  of  the  guidelines  to  the  pri- 
vate bar. 

Secondly,  we  issued  the  so-called  Antitrust  Guide  to  International  Opera- 
tions— which  stated  Antitrust  Division  policy  on  a  whole  series  of  hard  hypo- 
thetical cases  raised  by  various  experts  in  the  private  sector.  The  guide  also 
contained  a  brief  but,  I  believe,  clear  statement  of  the  Division's  overall  en- 
forcement policy,  with  respect  to  overseas  restraints.  I  had  worked  on  the 
early  drafting  for  this  project  as  a  consultant  for  the  Department  before  re- 
turning and  was  very  pleased  to  be  able  to  issue  the  final  product  on  January 
26,  1977.  I  have  submitted  a  copy  for  the  record. 

4.  A  continued  strong  program  in  the  regulated  sector. — When  I  had  been 
in  the  Division  before,  I  had  been  very  much  involved  in  pushing  for  a  broad- 
based  effort  to  cut  down  the  number  of  anticompetitive  restraints  in  the  reg- 
ulated sector.  When  I  returned  as  AAG,  I  continued  to  press  on  in  this  area. 
As  I  have  indicated,  we  increased  the  number  of  sections  from  two  to  three  and 
started  dealing  with  some  new  areas.  One  in  particular  involves  motor  carriers 
regulated  by  the  ICC — 'which  is  one  of  the  least  necessary  and  most  anti- 
competitive i-egulatory  schemes  going.  Historically,  we  have  made  a  very  few 
ICC  interventions  over  truck  and  bus  regulation.  It  seemed  to  me  that  we 
should  mount  a  broad  program  to  educate  both  the  Commission  and  the  public 
as  to  how  anticompetitive  ICC  regulation  is.  That  motor  carrier  program  is 
now  underway.  We  have  made  eight  filings  in  the  last  two  months  and  I  antici- 
pate that  a  much  larger  number  will  be  made  in  the  months  ahead. 

5.  The  Antitrust  Division  as  a  general  public  spokesman  for  competitive 
policy. — We  as  an  institution,  know  a  great  deal  about  competition— and  lack 
of  it — in  a  great  many  areas  of  the  economy.  Many  of  the  most  anticompetitive 
arrangements  in  the  economy  are  the  result  of  Government  rather  than  private 
action.  Often  these  Government-mandated  restraints  rest  on  doubtful  public 
policies  or  outdated  perceptions  of  fact.  I  felt  that  the  Division  should  be  a 
strong  spokesman  on  these  major  questions.  We  produced  a  broad  report  on 
antitrust  immunities,  so  that  the  Congress  and  the  public  could  see  why  the 
ones  that  were  in  place  exist,  and  ask  whether  they  are  still  justified.  This  was 
supported  by  very  detailed  reports  on  the  regulated  ocean  shipping  industry, 
milk  marketing,  the  pricing  and  marketing  of  insurance,  and  the  postal  mono- 
poly. We  also  produced  a  detailed  and  thoughtful  report  on  the  Robinson-Pat- 
man  Act  which  suggested  that  this  mid-Depression  legislation  limited  effective 
competition  in  important  ways  and  was  ripe  for  substantial  overhaul  or  even 
repeal.  Copies  of  all  these  Reports  have  been  submitted  for  the  record.  By  pro- 
ducing these  reports,  I  hope  that  we  have  aided  the  dialogue  and  perhaps  even 
set  in  motion  developments  that  can  lead  to  significant  changes  over  time  in 
the  law. 

Another  AAG  might  have  picked  another  agenda,  or  none  at  all,  but  I  think 
this  one  is  useful  as  an  illustration.  In  addition  to  these  substantive  matters,  I 
also  tried  to  improve  internal  promotion  procedures,  increase  the  communica- 
tions opportunities  between  the  staff  and  supervisors,  and  provide  some  leader- 
ship on  administrative  matters.  We  had  some  success.  What  actually  gets  done, 
of  course,  depends  not  on  the  agenda,  but  on  the  ability  of  the  AAG  to  motivate 
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others  to  carry  forward  on  it.  Iu  my  own  ease,  I  found  a  spirited  staff  re- 
sponsive to  the  items  that  I  was  particularly  interested  in,  and  I  believe  we 
came  away  with  a  lot  of  progress  in  a  relatively  short  time. 

WHAT  THE  ANTITRUST  DIVISION  IS  DOING 

Today  the  Antitrust  Division  has  three  particularly  important  activities, 
and  it  is  through  these  activities  that  most  priorities  and  programs  are  in 
fact  carried  out.  The  first  is  running  investigations.  The  second  is  trying  the 
antitrust  cases  which  result  from  those  investigations.  The  third  is  participat- 
ing in  regulatory  agency  proceedings  to  advocate  competitive  policies.  I  pro- 
pose to  describe  here  what  is  going  on  in  the  Division  in  each  of  these  three 
areas. 

A.  Investigations 

Effective  investigation  is  crucial  to  an  effective  enforcement  program.  The 
Division's  litigation  depends  on  how  effective  the  prior  investigation  was. 
Expedition  and  its  sometimes  opposite  number,  thoroughness,  are  key  guiding 
policies.  Only  when  our  investigations  are  conducted  thoroughly  and  expedi- 
tiously can  we  adequately  balance  the  necessity  for  an  aggressive  enforcement 
program  against  the  requirement  that  we  file  only  sound  cases. 

We  have  scarce  resources,  and  they  must  lie  utilized  in  those  areas  where 
they  are  most  needed  or  are  likely  to  he  most  effective.  We  also  have  an 
obligation  as  public  officials  not  to  unnecessarily  or  irresponsibly  deplete  pri- 
vate resources  by  pursuing  investigations  which  are  not  likely  to  result  in  en- 
forcement actions.  The  exercise  of  professional  judgment  is  probably  the  most 
difficult  and  yet  most  necessary  act  in  the  investigatory  process.  The  art,  and 
I  think  that  is  the  right  word,  of  knowing  when  the  likelihood  of  success  is 
outweighed  by  the  cost  of  turning  over  the  next  stone  is  an  exceedingly  dif- 
ficult one  to  master.  No  enforcement  agency,  including  the  Antitrust  Division, 
will  make  those  necessarily  subjective  judgments  correctly  all  the  time.  We 
strive,  and  I  think  we  have  become  more  and  more  successful,  to  make  correct 
judgments  most  of  the  time. 

Between  35—40  percent  of  the  Division's  resources  are  continuously  devoted 
to  the  task  of  conducting  investigations,  as  distinct  from  conducting  litiga- 
tion, pursuing  regulatory  matters  or  accomplishing  noncase  related  tasks.  At  the 
present  time,  the  bulk  of  these  resources  are  assigned  to  grand  jury  investiga- 
tions. As  has  been  recently  noted,  the  Division  has  over  100  grand  jury  in- 
vestigations in  progress.  This  is  an  affirmative  choice,  designed  to  make  maxi- 
mum use  of  the  increased  deterrent  impact  of  the  Sherman  Act  felony  sanctions 
enacted  by  Congress  in  December  1974.  Consequently,  there  has  been  a  30  percent 
increase  in  the  number  of  pending  antitrust  grand  juries  over  the  pre-felony 
period.  In  fiscal  year  1976,  almost  2.000  attorney-days  were  spent  in  grand 
jury  investigations. 

We  are  also  pressing  on  hard  with  civil  investigations.  The  number  of  Civil 
Investigative  Demands  (CID's)  served  since  the  enactment  of  the  Antitrust 
Improvements  Act  of  1976,  expanding  the  Division's  CID  power,  has  increased 
markedly.  Since  October  1.  1976.  the  Division  has  served  95  CID's  requesting 
documents,  28  CID's  seeking  answers  to  interrogatories  and  3  CID's  seeking 
appearances  for  depositions.  This  represents  a  7-month  total  of  126,  just  12 
fewer  than  were  served  by  the  Division  in  the  3-year  period  from  July  1973 
through  June  1976.  Since  the  new  CID  statute  specifically  exempts  documents 
obtained  under  its  terms  from  disclosure  under  the  Freedom  of  Information 
Act,  I  anticipate  the  number  of  documentary  CID's  will  continue  to  increase 
as  companies  decline  voluntary   submissions  in  favor  of  compulsory  process. 

Voluntary  information  requests,  of  course,  including  letter  requests  and  in- 
terviews by  our  staff  and  the  FBI,  form  the  rest  of  our  investigatory  arsenal. 
Approximately  15  percent  of  our  investigatory  resources  are  committed  to 
conducting  what  we  call  preliminary  investigations — the  basic,  initial.  Anti- 
trust Division  staff  investigation  from  which  a  matter  will  either  be  closed 
without  further  investigation  or  moved  along  to  a  more  formal  stage.  These 
inquiries  are  generally  handled  on  the  basis  of  voluntary  information. 

One  of  the  ways  in  which  the  investigatory  process  can  be  made  more  ef- 
fective. I  believe,  is  to  utilize  a  less  detailed,  more  broad-ranging,  investigatory 
approach  at  the  early  stages  of  investigations.  We  want  more  quick  looks  be- 
fore making  big  resource  commitments.  Since  I  have  been  AAG,  I  have  strongly 
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urged  our  section  chiefs  and  the  Operations  Office,  to  push  hard  for  investiga- 
tory efficiency.  Operations  has  been  opening  investigations  more  readily  upon 
staff  requests  with  less  requirement  of  a  probability  of  violation  showing,  and 
we  have  also  been  encouraging  and  authorizing  the  closing  of  investigations 
where  there  is  little  likelihood  that  more  investigation  will  produce  actionable 
information. 

We  are  trying  to  rely  more  upon  our  section  and  field  office  chiefs  in  their 
supervising  of  staff  investigations,  and  at  the  same  time  encouraging  them  not 
to  require  that  every  last  stone  be  overturned  once  a  matter  bas  been  opened, 
if  in  their  judgment  and  that  of  their  career  professional  staff  little  likelihood 
of  positive  results  can  be  seen.  I  think  this  effort  has  been  largely  successful, 
but  it  must  continue.  One  of  the  most  significant  possible  wastes  in  an  enforce- 
ment agency  is  the  wasted  effort  of  continuing  to  look  for  the  "smoking 
gun,"  or  even  the  bullets  therefrom,  long  after  an  objective  appraisal  tells  you 
that  the  chance  of  finding  such  evilence  is  remote.  We  have  too  wide  a  range 
of  responsibilities  to  tolerate  that  kind  of  investigatory  effort. 

B.  Litigation 

Of  course,  the  ultimate  job  of  an  enforcement  agency  is  the  commencement, 
and  the  successful  resolution,  of  litigation.  Approximately  30  percent  of  our 
current  resources  are  devoted  to  this  effort  and  that  percentage  will  un- 
doubtedly increase  as  a  result  of  our  commitment  to  criminal  enforcement  and 
our  effort  to  obtain  substantial  criminal  sentences.  As  our  grand  investigations 
result  in  indictments,  the  number  of  criminal  cases  involving  felony  violations 
will  sharply  rise.  In  felony  cases,  the  stakes  are  high  and  defendants  are  more 
likely  to  fight  to  the  end,  rather  than  risk  a  substantial  felony  penalty  on  a  plea 
of  nolo  contendere. 

In  the  good  old  days  of  misdemeanor  enforcement,  far  more  criminal  cases 
were  disposed  of  through  pleas  than  were  tried.  In  the  future  the  trial  may 
well  become  the  rule,  and  the  plea  the  exception.  Our  staff  is  already  spending 
an  increasing  number  of  days  in  court.  While  some  of  this  increase  is  attribut- 
able to  recent  major  misdemeanor  criminal  trials  and  some,  obviously,  to  IBM, 
I  believe  this  trend  will  continue  as  more  felony  cases  are  brought.  The  future 
burden  on  our  litigating  resources  will  be  substantially  greater  than  it  is  at 
the  present  time. 

G.  Interventions  before  regulatory  agencies 

We  are,  of  course,  continuing  our  role  as  advocates  for  competition  policy 
before  economic  regulatory  agencies.  In  fact,  as  I  indicated  earlier,  we  have 
recently  created  two  new  sections  responsible  for  various  regulated  industries. 
The  hope,  and  I  think  the  effect,  of  these  new  organizational  units  has  been  to 
allow  greater  emphasis  on  our  regulatory  intervention  program. 

The  theory  of  our  efforts  before  regulatory  agencies  is  quite  simple :  Com- 
petition has  a  key  role  to  play  in  economic  regulation.  The  marketplace  has 
significant  advantages  over  any  regulator  in  promoting  innovation  and  ef- 
ficiency ;  the  marketplace  has  carrots  and  sticks  that  are  never  available  to  a 
government  agency  in  quite  the  same  size  or  shape.  This  immutable  fact  means 
that  an  effective  regulatory  agency  must  seek  to  utilize  competitive  incentives 
and  penalties,  rather  than  ignore  them. 

Unfortunately,  this  has  not  always  been  the  case.  Regulated  enterprises  fre- 
quently do  not  want  to  compete,  and  at  times  they  have  been  able  to  influence 
or  control  those  agencies  responsible  for  regulating  them.  Adam  Smith's 
ubiquitous  "invisible  hand,"  in  the  hands  of  Government  regulators,  becomes 
all  too  often  the  "dead  hand"  of  regulation.  As  James  Q.  Wilson  once  tersely 
summarized : 

[T]he  agencies  are  not  so  much  industry  oriented  or  consumer  oriented 
as  regulation  oriented.  They  are  in  the  regulation  business  and  regulate 
they  will,  with  or  without  a  rationale.1 

Many  of  our  current  regulatory  schemes  were  created  during  times  when 
people  had  lost  faith  in  the  market  process.  But  as  the  Nation  has  gained  ex- 
perience with  what  they  had  viewed  as  an  alternative,  it  has  become  clear 
that  the  alternative  doesn't  really  exist.  The  Neal  Task  Force  in  1968,  the 
Stigler  Task  Fore?  in  1969,  the  Council  of  Economic  Advisers  in  1970 — all  recog- 
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nized  the  inability  of  economic  regulators  to  substitute  their  judgments  and 
their  values  for  those  of  the  marketplace. 

I  take  some  incidental  pride  in  the  fact  that  the  Antitrust  Division  really 
began  its  broad  program  of  intervention  before  regulatory  agencies  at  the  same 
time  I  arrived  here  on  the  staff.  The  Cartcrphone  proceeding  before  the  FCC 
was  in  1967.  Our  first  efforts  with  the  SEC  on  fixed  commission  rates  were  in 
1968.  On  mergers,  our  regulatory  agency  participation  goes  back  even  further, 
to  the  ABC-ITT  case  before  the  FCC  in  1966,  and  to  a  variety  of  airline  and 
trucking  mergers  before  the  CAB  and  ICC.  The  Department  has  appeared  be- 
fore the  FCC,  ICC,  CAB,  FMC,  AEC.  SEC,  FPC,  FRB,  FDIC,  FHLBB,  CEA 
(Commodities  Exchange  Authority),  ITC,  the  Agriculture  Department,  EPA, 
FEA,  and  even  the  FTC.  We  bring  a  particular  perspective;  as  a  result,  we  are 
not  always  welcome.  We  try  to  gain  some  knowledge  in  an  area  before  we  take 
positions  on  issues,  and,  occasionally,  regulators  and  regulated  enterprises  re- 
turn the  compliment.  The  Division's  regulatory  intervention  program  is  now 
an  established  part  of  the  Division's  competition  advocacy  program  and  will 
undoubtedly  continue  in  the  future. 

During  my  tenure  as  AAG,  the  Department  has  filed  comments  with  the 
Comptroller  of  the  Currency  on  his  proposed  policy  statements  on  applications 
for  bank  mergers,  charters  and  branches;  supported  Pan  American's  efforts  for 
domestic  fillup  rights,  efforts  which  were  partially  successful  only  last  week; 
participated  in  proceedings  before  the  ICC  implementing  the  Railroad  Reform 
and  Revitalization  Act,  the  first  true  "regulatory  reform"  statute ;  urged  the 
FEA  to  amend  its  regulations  in  a  variety  of  ways  to  encourage  increased  sup- 
plies for  various  petroleum  products;  supported  the  efforts  of  World  Airways 
to  provide  coast-to-coast  air  transportation  at  half  the  current  coach  fare; 
asked  the  EPA  to  carefully  consider  the  possible  economic  costs  of  proposed 
regulations  to  implement  the  Vehicle  Emission  Control  Production  Warranty  ; 
intervened  in  a  ICC  proceeding  to  evaluate  the  standards  for  setting  oil  and 
gas  pipeline  rates ;  opposed  a  pooling  agreement  by  members  of  a  shipping  con- 
ference in  the  Italy  to  United  States  market;  urged  the  ICC  to  reject  the  pro- 
posed collective  rate  making  agreement,  by  water  carriers  operating  on  the 
Mississippi  River  system  and  the  Gulf  intracoastal  waterway  ;  and  filed  several 
pleadings  with  the  ICC  dealing  with  trucking  regulation. 

This  latter  effort  is  a  very  serious  attempt  to  comprehensively  raise  serious 
competition  policy -issues  in  a  particular  regulated  industry  setting,  and,  as  I 
indicated  earlier,  I  anticipate  that  the  Department  will  seek  to  intervene  or 
begin  proceedings  before  the  ICC  on  a  regular  basis  over  the  next  several 
months.  This  programmatic  effort  has  been  made  possible  in  part  because  of 
the  reorganization  and  creation  of  the  two  new  regulated  industry  sections  that 
I  mentioned  earlier.  Our  regulated  industry  sections  now  have  much  more  fo- 
cused responsibilities,  instead  of  the  extremely  difficult  job  of  covering  a  wide 
spectrum  of  regulated  industries.  Thus,  each  section  can  devote  significant  por- 
tions of  its  strength  to  particular  programmatic  efforts,  and  the  public  counsel 
section's  trucking  program  is  a  good  example. 

The  regulatory  intervention  effort,  I  believe,  is  one  of  the  very  important 
contributions  that  the  Antitrust  Division  has  made  in  recent  years.  It  is  now 
occupying  the  attention  of  some  20  percent  of  our  attorney  strength  and  is  the 
direct  and  primary  responsibility  of  a  Deputy  Assistant  Attorney  General.  I 
have  absolutely  no  doubt  that  this  is  one  of  those  governmental  activities  which 
has  paid  for  itself  several  times  over.  In  fact,  the  fixed  commission  rate  success 
standing  alone  would  probably  justify  the  continuation  of  this  program  for 
many  years.  Thus,  I  was  especially  pleased  to  note,  in  President  Carter's  state- 
ment on  inflation,  that  he  put  great  emphasis  on  consideration  of  the  economic 
cost  of  major  government  regulations,  on  achieving  compliance  with  regulations 
through  incentive  and  performance  standards,  and  on  efforts  to  encourage  in- 
creased competition  within  regulated  industries.  The  Antitrust  Division's  regu- 
latory intervention  program  is  wholly  consistent  with  those  goals,  and  the 
President's  statement  lends  further  support  to  the  continuation  of  these  efforts. 

DIFFICULT   PROBLEMS 

In  general,  the  Antitrust  Division  is  doing  very  well,  but  that  is  not  the  same 
thing  as  doing  everything  well.  Some  important  problems  remain,  and,  even  if 
we  can  solve  these,  others  will  appear.  Some  of  these  problems  are  substantive 
and  some  are  matters  of  internal  operations. 
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I  see  four  key  issues  for  us  today. 

The  first  is  getting  a  sufficient  number  of  experienced  trial  lawyers  to  meet 
our  needs.  This  is  a  growing  crisis,  since  we  shall  almost  surely  have  to  try 
more  cases  under  the  new  felony  statute. 

The  second  is  the  problem  of  trying  big  cases.  The  very  largest  cases  are 
ever  more  like  trial  by  ordeal,  rather  than  a  resolution  of  some  confined  dis- 
pute. They  are  enormously  expensive  for  both  defendants  and  the  government 
and  they  impose  a  large  burden  on  the  courts.  Somehow  these  cases  must  be 
narrowed  down  and  speeded  up. 

The  third  general  problem  concerns  concentration  and  "shared  monopoly" 
theory — this  is  an  old  area  that  is  again  fashionable.  Here,  I  would  hope  that 
the  Antitrust  Division  can  contribute  information,  reason  and  focus  to  the 
problem — a  problem  which,  if  it  exists,  I  believe  will  ultimately  require  a  legis- 
lative solution. 

The  final  area  I  would  point  to  concerns  energy ;  this  subject  has  become 
front  page  news  for  Americans  in  the  wake  of  the  great  oil  price  increases.  We 
owe  it  to  the  public  in  these  circumstances  to  either  find  the  antitrust  viola- 
tions that  so  many  people  so  often  suspect,  or  to  put  those  suspicions  to  rest. 

.1.  Need  for  larger  numbers  of  experienced  trial  lawyers 

Perhaps  the  most  basic  problem  facing  the  Division  today  is  the  need  for 
sufficient  experienced  trial  staff  to  meet  our  growing  litigation  needs.  The 
simple  fact  is  that  our  best  senior  trial  lawyers  are  good  indeed — but  we  do  not 
have  enough  of  them  to  meet  our  needs  at  a  time  when  our  litigation  burden  is 
substantially  increasing.  There  are  two  reasons  for  this.  First,  tbe  private  sec- 
tor successfully  bids  away  a  substantial  portion  of  our  best  people  after  they 
have  gained  their  basic  experience  (approximately  half  of  our  turnover  in- 
volves people  having  3-5  years  experience).  Secondly,  many  of  the  best  who 
remain — those  who  give  up  money  and  "perks"  for  the  satisfaction  of  public 
service — end  up  being  appointed  as  supervisors  and  are  thus  often  lost  to  the 
courtroom  for  most  purposes. 

There  are  no  easy  answers.  For  example,  we  need  experienced  litigators  to 
supervise  our  litigating  sections'  staff.  Thus,  at  least  15  of  our  most  experienced 
litigators  are  essentially  lost  to  the  courtroom  as  fulltime  trial  lawyers  because 
they  are  section  chiefs ;  and  a  like  number  of  our  slightly  less  experienced  top 
litigators  are  (at  least  in  part)  lost  to  the  courtroom  because  they  are  assist- 
ant chiefs  who  can  only  try  cases  from  time  to  time.  And  tbis  is  not  even  the 
whole  story.  For  example,  one  of  the  Division's  absolutely  top  litigators — 
Hugh  Morrison — has  been  completely  away  from  the  courtroom  for  the  last  six 
months  because  he  is  serving  in  the  vital  reviewing  job  of  my  chief  deputy. 
These  people  are  lost  to  us  as  litigators — but  we  also  must  have  middle  man- 
agers, section  chiefs,  reviewers,  if  we  are  to  do  our  job  well. 

On  the  money  side,  Government  service  will  obviously  never  be  as  remunera- 
tive as  the  private  sector,  and  it  probably  should  not  be.  There  is  some  real 
value  in  asking  people  who  enter  Government  service  to  make  some  sacrifice. 
But  it  is  simply  folly  to  pretend  that  you  can  hire,  train,  and  retain  for  ten  or 
fifteen  years  someone  with  a  salary  ceiling  of  $45-50,000,  when  he  or  she  could 
draw  two  to  five  times  that  amount  in  private  practice.  The  simple  fact  is — 
and  will  continue  to  be — that  the  Division  must  rely  for  tbe  bulk  of  its  litiga- 
tion strength  on  bright,  hard-working  but  relatively  inexperienced  young 
attorneys. 

On  the  other  hand,  my  experience  has  been  that  most  of  those  who  leave,  do 
so  with  considerable  reluctance — they  truly  enjoy  working  in  the  Division.  This 
is  true  even  of  young  lawyers  who  leave  after  only  two  or  three  years  with  the 
Division.  It  is  especially  true  of  the  very  best  lawyers  who  leave  the  Division. 
I  believe  one  of  the  most  positive  contributions  this  subcommittee  could  make 
to  the  effectiveness  of  the  Antitrust  Division  is  by  exploring  options  which 
might  help  to  retain  some  additional  number  of  very  good  trial  attorneys. 

Increased  salaries  are  one  option,  and  the  possibility  of  a  separate  salary 
schedule  for  attorneys,  instead  of  the  standard  GS  schedule,  has  some  real  at- 
tractions. The  fact  is  that,  whether  we  like  it  or  not,  the  market  for  attorneys 
with  specialized  experience,  like  antitrust,  is  very  good  if  they  are  very  good — 
thus  the  best  in  the  Division  have  many  options  in  private  practice,  all  con- 
siderably more  lucrative.  To  the  extent  that  the  economic  gap  was  narrowed, 
this  would  help  retain  good  people  in  the  Division. 
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There  are,  however,  other  ways  that  we  can  retain  experienced  lawyers.  The 
prospects  of  special  recognition,  of  perquisites  that  do  not  cost  money  (or  at 
least  very  much)  can,  I  think,  help  retain  some  of  the  people  who  now  leave. 
Today,  a  trial  attorney  sees,  as  his  maximum  career  path,  movement  from  a 
GS-11  to  a  GS-15,  unless  he  moves  into  the  supervisory  ranks.  There  are  few 
supervisory  positions  in  the  Division  relative  to  the  total  number  of  attorneys, 
and  many  trial  attorneys  are  not  happy  as  supervisors,  would  not  look  forward 
to  being  one  and  should  not  be  one.  Thus,  the  sight  of  four  promotions  to  the 
end  of  the  line  encourages  many  people  to  leave  long  before  they  reach  the  end 
of  the  line. 

The  Division  is  now  working  on  the  creation  of  a  senior  trial  attorney  status, 
which  we  might  be  able  to  partially  implement  by  providing  slightly  better 
offices,  perhaps  a  parking  space,  or  some  other  indicia  of  recognition  as  an  es- 
pecially valuable  member  of  the  Antitrust  Division  trial  attorney  corps.  But  I 
am  convinced  that  the  ability  to  proceed  along  a  longer  career  path  (which  the 
Division  itself  is  powerless  to  offer)  would  have  substantial  positive  effects. 
By  that  I  mean  simply  the  ability  to  move  into  supergrade  positions,  GS-16, 
17  or  IS,  without  having  to  assume  supervisory  responsibilities  and  thus 
move  away  from  doing  that  which  most  trial  attorneys  like  to  do  and  which 
the  Division  desperately  needs — trying  cases. 

Experienced  and  capable  trial  attorneys  are  worth  their  weight  in  gold. 
While  that,  level  of  compensation  may  not  be  realistic,  I  see  no  logical  reason 
why  the  ability  to  recognize  the  skills  of  a  senior  antitrust  trial  attorney  by 
promoting  him  further  than  the  GS-15  level  should  not  be  available. 

There  has  also  been  talk  in  the  press  and  elsewhere  about  the  Division  try- 
ing to  meet  its  needs  by  hiring  experienced  private  lawyers  to  work  on  cases. 
I  believe  this  is  worth  considering,  if  it  is  done  in  the  right  way.  I  would  be 
strongly  opposed  to  simply  contracting  out  a  Government  antitrust  case  to 
some  private  lawyer  or  firm  who  would  then  just  treat  the  Government  like 
another  client.  I  see  absolutely  no  reason  to  believe  this  would  produce  better 
results  on  a  particular  matter,  and  it  would  mean  the  end  of  any  hope  of  re- 
taining good  litigators  within  the  Division. 

On  the  other  hand,  the  Antitrust  Division  eotild  make  clear  that  it  was 
willing  to  recruit  private  lawyers  who  have  skills  we  need  as  fulltime  Division 
employees,  at  normal  government  salary  scales,  for  limited  terms  of  time.  In 
the  latter  instance,  we  would  simply  be  saying  to  the  possibly  restless  private 
lawyer,  "Here  is  a  chance  to  do  something  different  and  valuable  to  the  public 
— both  you  and  the  Government  can  gain." 

Such  a  program  would  only  work  if  the  Division  could  persuade  the  best 
people  out  there  to  bite  the  bait.  I  don't  know  whether  they  would  or  not.  I  do 
know  that  we  have  in  the  last  few  years  been  successfully  recruiting  lawyers 
with  5-7  years  of  experience  into  the  Division  as  fulltime,  permanent  em- 
ployees. This  may,  in  the  end,  be  the  most  profitable  way  to  meet  our  experi- 
ence problem. 

I  urge  this  subcommittee  to  give  serious  consideration  to  our  experience 
problem.  Our  best  people  are  very  good,  but  we  simply  need  more  of  them — and 
this  requires  making  government  service  more  attractive. 

B.  Trying  big  cases 

In  recent  years,  there  has  been  increasing  speculation  that  enforcement  of 
the  antitrust  laws  will  founder  on  the  problem  of  the  "big  case."  The  big  case, 
with  hundreds  of  thousands  of  pages  of  trial  transcript,  thousands  of  docu- 
ments, hundreds  of  witnesses  and  associated  depositions,  interminable  motion 
practice  and  long  trial  delays,  clearly  poses  a  major  problem  for  the  Antitrust 
Division.  As  enforcers  of  paragraph  7  of  the  Clayton  Act  and  especially  para- 
graph 2  of  the  Sherman  Act,  the  Division  has  had  more  than  its  share  of  ex- 
perience with  the  big  case.  These  kinds  of  cases  involve  complex  proofs  of  mar- 
ket circumstances  and  anticompetitive  effect,  and  they  raise  repeatedly  the 
question  whether  today's  adversary  ssytem  of  trial  court  justice  is  really  ade- 
quate to  deal  with  these  kinds  of  problems. 

Illustrative  of  the  situation  is  the  example  of  one  current  case  with  which 
the  Antitrust  Division  is  involved.  The  JEM  suit  is  in  its  eighth  year;  the  trial 
itself  has  lasted  well  over  300  trial  days,  and  the  Government  is  still  putting  in 
its  case.  More  than  500  depositions  have  been  filed,  and  the  defendant  has,  in 
preparation  of  its  case,  presented  a  witness  list  of  over  400  names. 
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From  our  experience  with  IBM  and  other  such  cases,  we  can  draw  several 
conclusions.  One  of  these  is  that  the  Division  it/self  shares  some  of  the  respon- 
sibility for  the  current  state  of  affairs.  First,  there  is  an  obvious  tendency  to 
broaden  and  overtry  these  complicated  cases.  In  such  high  stakes  cases,  both 
parties  will  naturally  attempt  to  introduce  every  shred  of  even  marginally 
probative  evidence  in  the  trial  of  every  conceivable  theory  of  antitrust  violation. 

Second,  it  is  difficult  to  manage  litigation  in  the  context  of  budget  limitations 
and  bureaucratic  requirements.  Private  parties  in  big  cases  draw  on  mammoth 
litigation  budgets,  retain  several  law  firms  and  multitudes  of  paralegal  assist- 
ants and  technical  advisers,  and  are  able  to  utilize  every  form  of  litigation 
support  system  that  current  technology  can  make  available.  By  contrast,  the 
Government  must  rely  on  fewer  resources  spread  over  a  wide  front  as  it  at- 
tempts a  trial  with  several  different  alternative  theories  of  the  case. 

The  Antitrust  Division  often  finds  itself  in  a  big  case  with  fewer,  more 
overworked  and  less  experienced  staff  than  its  private  opponents.  This  in- 
evitably makes  the  hard-pressed  Government  attorneys  more  willing  to  ac- 
cede in  suggestions  of  delay,  which  are  made  so  enthusiastically  by  defendants. 
The  defendant,  who  benefits  from  stringing  out  litigation  in  order  to  preserve 
the  status  quo  and  put  off  the  day  on  which  remedial  relief  will  produce  an 
impact,  sees  no  advantage  in  litigation  efficiency.  Delays  are  tjhus  frequently 
sought  by  the  parties  on  both  sides,  and  are  acquisced  in  by  courts  that  are 
themselves  overworked  and  reluctant  to  become  mired  in  swamps  of  difficult, 
inaccessible,  economic  evidence,  without  adequate  assistance  tlo  deal  with 
the  massive  record,   multiples   witnesses  and  mammoth  briefs. 

Hopefully,  there  are  solutions  to  these  problems;  and  Attorney  General 
Bell  is  very  concerned  that  we  find  them. 

For  one  thing,  the  Government  can  probably  do  more  to  narrow  and 
focus  its  theory  early  in  the  case — thus  avoiding  a  lot  of  peripheral  discovery 
and  trial  testimony.  This  involves  some  practical  risks  that  something  key 
may  be  left  out.  Yet  I  find  this  more  acceptable  than  just  letting  the  case 
become  an  endless  bog  with  years  spent  establishing  liability  and  further  years 
obtaining  relief.  We  must  also  work  on  better  support  of  our  trial  efforts  by 
the  provision  of  adequate  resources,  both  in  terms  of  personnel  and  funds. 
I  have  no  doubt  that  there  are  some  companies  that  will  always  outspend 
the  Government  in  the  litigation  of  a  big  case,  but  there  is  no  reason  why 
the  gap  needs  to  be  so  large. 

For  their  part,  the  courts  too  must  confront  the  challenge  of  managing  big 
cases.  It  will,  it  seems,  always  be  unlikely  that  defendants  will  seek  early 
disposition.  But  there  is  no  reason  why  the  Antitrust  Division  and  most  im- 
portantly the  trial  courts  should  be  accomplices  in  a  defendant's  strategy 
of  procrastination  and  delay. 

I  look  forward  to  reviewing  the  recommendations  of  this  subcommittee  in 
the  handling  of  the  big  case.  I  am  confident  that  the  Antitrust  Division  will 
give  its  best  efforts  to  solving  this  difficult  problem.  I  am.  however,  not  as 
confident  that  a  clear  and  workable  solution  will  be  found. 

C.  The  "concentration  problem" 

There  is  a  great  deal  of  talk  now  about  the  general  issue  of  industry  con- 
centration. This  subcommittee  itself  considered  the  issue  in  connection  with 
Senator  Hart's  "no  fault"  divestiture  proposal.  A  number  of  bills  are  pending 
to  require  divestiture  in  specific  industries  (such  as  oil)  where  concentration 
is  regarded  as  too  high  or  as  a  major  threat.  The  Federal  Trade  Commission 
has  at  least  two  purely  structural  cases  against  concentrated  industries 
(cereals  and  oil) — cases  which  seem  to  be  proceeding  extraordinarily  slowly. 
And  the  Attorney  General  has  asked  the  Antitrust  Division  to  look  into 
possible  section  2  cases  against  "shared  monopolies." 

Before  we  or  the  Congress  go  charging  off  in  some  major  new  direction, 
what  we  need  is  a  much  clearer  idea  of  what  "the  concentration  problem"  is. 
This  means  some  idea  whether  there  is  a  single  problem — amenable  to  a  single 
solution — or  whether  there  is  a  multiplicity  of  problems  subject  to  an  inevit- 
able multiplicity  of  solutions.  In  the  oil  industry,  for  example,  it  seems  clear 
there  is  a  "pipeline  problem" — when  vertically  integrated  oil  companies  use 
control  of  supposedly  regulated  common  carrier  pipelines  as  a  device  to 
limit  throughput  and  raise  prices  in  downstream  markets.  But  this  is  not 
the  same  thing  as  saying  there  is  an  "oil  industry  problem." 
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In  looking  for  the  "problem"  maybe  we  must  put  economics  on  the  side  for 
a  second.  What  we  may  have  is  a  political  and  philosophic  question  as  well : 
how  should  we  balance  a  .Teffersonian  desire  to  preserve  small  independent 
businesses  with  the  pervasive  belief  that  a  business  which  has  grown  large 
and  successful  by  lawful  means  has  somehow  earned  its  position,  and  ought 
not  be  punished  for  its  success? 

For  antitrust  enforcement,  the  primary  issue  is  the  assessment  of  the  com- 
petitiveness of  industrial  behavior,  with  a  view  toward  increasing  competition 
where  it  is  inadequate.  This  is  a  matter  of  economic  efficiency. 

It  would  help  a  lot  if  economists  could  clearly  demonstrate  (or  agree 
among  themselves)  how  to  identify  excessive  degrees  of  concentration  and 
how  to  quantify  the  economic  costs  of  such  concentration.  Many  people,  in- 
cluding antitrust  enforcers,  are  understandably  quite  cautious  about  making 
industry  structure  decisions  without  a  sound  analytical  rationale.  Unfortu- 
nately, economics  lias  not  yet  offered  a  coherent  message  to  antitrust  enforcers 
in  that  area. 

We  do  know  that  competition  decreases  as  collusion  among  competitors 
increases,  and  the  fewer  competitors  there  are.  the  easier  it  may  be  to  col- 
lude. We  also  know  that,  if  a  mature  industry  is  dominated  by  a  few  large 
firms,  market  forces  will  often  tend  to  discourage  new  entrants.  The  lack 
of  know-how,  the  difficulty  of  upsetting  established  customer  connections, 
and  the  absence  among  would-be  entrants  of  established  credit  records,  often 
add  up  to  a  situation  in  which  market  dominance  is  difficult  to  erode.  In 
some  industries  economies  of  scale  may  make  a  market  of  small  competitors 
too  costly  to  be  worth  bringing  about;  in  other  industries,  concentration  may 
reflect  some  noncost  justified  advantage  which  competitors  are  unable  to 
overcome. 

As  antitrust  enforcers,  we  must  ask  ourselves  whether  persistent  concen- 
tration in  an  industry  reflects  economies  of  scale  or  some  noncost  justified 
advantage  which  cannot  be  overcome;  whether  breaking  up  a  dominant  com- 
pany also  means  destroying  the  source  of  efficiencies  or  innovation  which 
may  have  been  responsible  for  the  company's  success. 

It  may  lie  that  unproductive  monopolization  versus  economies  of  scale 
can  only  he  distinguished  on  a  case-by-case  basis.  If  so,  the  search  for  a 
legislative  solution  and  a  clear  standard  may  he  impossible.  I  don't  know 
the  answer,  but  I'd  like  to  see  more  effort  to  clearly  understand  the  problem 
and  less  rhetoric  about  simple  solutions. 

The  recent  GE-Westinghouse  consent  decree  modification  is  a  good  example 
of  our  efforts  to  deal  with  the  special  potential  for  "agreement"  in  a  highly 
concentrated  industry.  We  started  with  the  recognition  that  to  the  extent 
an  industry's  behavior  is  simply  "conscious  parallelism"  there  may  be  no 
effective  judgment  or  consent  decree,  short  of  structural  relief,  that  can 
make  that  market  competitive.  A  firm  which  is  one  of  four  in  an  industry  may 
recognize  that  if  it  does  not  make  any  aggressive  price  movements,  neither 
will  its  competitors,  and  the  quiet  life  will  continue  to  be  enjoyed  by  all. 
There  is  no  way  to  order  such  a  firm  to  act  as  if  it  were  one  in  a  1.000-firm 
industry.  "Equity  does  nothing  in  vain,"  as  the  old  maxim  goes,  and  nothing 
is  more  in  vain  than  enjoining  someone  not  to  believe  what  he  knows  to  be 
true.  Put  briefly,  if  firms  in  a  tight  oligopoly  could  not  reasonably  have  been 
expected  to  behave  differently,  then  it  is  unlikely  that  we  could  design  any 
reasonable  relief  to  prevent  a  recurrence  of  the  problem.  The  obvious  and 
perhaps  only  answer  in  the  pure  "conscious  parallelism"  case  is  structural 
relief. 

As  it  turns  out,  I  believe  (and  GE-Wpathif/hniiSG  is  some  support  for  this 
belief)  that  cases  of  successful  pure  tacit  collusion  or  pure  conscious  paral- 
lelism are  rarer  than  might  be  thought.  Rather,  it  seems  that,  there  is  often 
something  a  bit  more  required  to  get  over  the  complexities  involved  in  ar- 
riving at  a  jointly  profitable  price  and  in  insuring  that  none  of  the  firms 
engage  in  secret  price  cutting.  This  "something  more"  takes  us  beyond 
conscious  parallelism  to  "conscious  parallelism  plus,"  and  may  take  the  form 
of  public  statements  about  the  need  for  a  price  dissemination  of  elaborate 
increase,  public  pricing  catalogues,  public  assurances  that  list  prices  are  being 
adhered  to,  and  complex  price  protection  clauses  which  impose  severe  penalties 
for  charging  an  off  list  or  otherwise  lower  price.  These  were  some  of  the  activi- 
ties that  led  to  our  investigating  compliance  with  the  GE-Wcstinghouse  consent 
decrees  and  the  modifications  that  were  eventually  proposed. 
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The  distinguishing  character  of  these  kinds  of  activities  is  that  they  are 
"avoidable,"  and  thus  injunctive  relief  can  be  structured  to  prohibit  that 
form  of  behavior.  This  is  what  we  did  in  GE-Westinghvuse.  We  prohibited 
public  .statements  of  pricing  policy  that  were  designed  to  signal  or  communi- 
cate invitations  to  eliminate  various  forms  of  competition  between  the  two 
competitors.  We  enjoined  the  use  of  practices  such  as  the  price  protection 
policy  and  the  publication  of  outstanding  quotations,  practices  that  served 
to  reinforce  the  tacit  agreement  not  to  compete.  We  prohibited  the  public 
dissemination  of  price-related  information  from  which  pricing  policy  could 
he  inferred,  and  restricted  each  manufacturer's  right  to  examine  his  com- 
petitor's bids.  In  sum,  we  attempted  to  limit  direct  and  indirect  communication 
by  one  manufacturer  to  the  other. 

I  expect  that  the  Antitrust  Division  will  continue  to  examine  other  indi- 
vidual industries  that  are  dominated  by  a  few  firms  for  similar  examples  of 
avoidable  coordination.  Finding  and  eliminating  such  avoidable  cooperation 
should  be  a  significant  step  toward  dealing  with  problems  that  exist  in  in- 
dustries dominated  by  a  few  firms. 

Where  there  is  no  element  of  collusion — where  pure  "conscious  parallelism" 
exists — we  end  up  facing  the  so-called  "shared  monopoly"  problem.  At  least 
in  the  past,  this  theory  has  argued  that  where  a  handful  of  firms  dominate 
an  industry,  they  can  be  charged  with  a  section  2  violation  if  their  inter- 
dependent conduct  approximates  that  which  one  might  expect  from  a  single 
monopolist.  At  tbe  very  least,  this  seems  to  me  to  require  not  only  the  tra- 
ditional elements  of  a  monopolization  case — namely,  aggregate  market  position 
and  exclusionary  conduct— but  some  degree  of  interdependence  that  justifies 
treating  the  members  of  the  group  as  if  they  were  a  single  unit.  This  is  a 
very  tough  proposition — since  we  already  know  that  proving  the  first  two 
elements  in  a  single  firm  monopolization  case  is  tough,  and  the  third  element 
would  add  all  kinds  of  difficult  imponderables. 

I  am  not  saying  that  it  cannot  be  done,  but  it  is  clearly  a  very  difficult 
operation  with  success  far  from  certain — especially  before  the  "new  antitrust 
majority"  in  today's  Supreme  Court.  Any  such  litigation  would  surely  involve 
that  "enormous,  nearly  cancerous,  growth  of  exhibits,  depositions  and  ore 
tenus  testimony"  which  Judge  Wyanski  found  to  characterize  single  firm 
section  2  cases.  The  litigation  problem  for  the  Government  would  surely  be 
huge.  Moreover,  the  Division  would  only  be  able  to  pursue  a  very  few  such 
cases  at  any  one  time,  and  hence  the  selection  process  would  be  particularly 
acute. 

In  other  words,  it  is  fortunate  that  we  have  had  so  few  single  firm  monopo- 
lies in  this  country  that  section  2  litigation — however  inefficient — has  almost 
been  able  to  keep  up  with  the  world.  I  do  not  think  that  a  similar  statement 
could  be  made  with  respect  to  oligopolies.  If  Congress  really  wants  to  bring 
about  significant  changes  in  structure  in  a  broad  range  of  oligopoly  industries, 
I  believe  that  it  must  look  to  a  new  statute  rather  than  a  few  "shared  monop- 
oly" cases.  Such  a  statute  could  focus  on  industry  structure  and  divestiture 
rather  than  on  such  elusive  factors  as  "exclusionary  conduct"  and  "inter- 
dependence." Moreover,  the  affirmative  case  for  such  a  statute  would  rest 
at  least  as  much  on  Jeffersonian  political  beliefs  as  economic  proof  under 
the  present  state  of  economic  knowledge.  Where  industries  are  to  be  re- 
structured on  "political"  policy  grounds,  then  that  is  a  job  for  the  Congress. 

D.  The  energy  problem 

Obviously,  one  of  the  difficult  problems  that  the  Division  faces  is  what  it 
should  appropriately  lie  doing  in  the  energy  area.  This  is  a  highly  compli- 
cated— and  today  a  highly  visible — area,  where  there  is  the  interesting  para- 
dox of  1.)  substantial  disagreement  on  both  the  facts  and  the  theory,  and 
2.)  at  the  same  time  the  advancement  of  a  number  of  very  simplistic  solutions. 

One  of  the  difficult  questions  is  what  is  the  "energy  problem."  Surely 
there  is  a  national  energy  problem — where  will  this  country  get  the  energy 
that  it  needs  in  the  years  to  come  and  how  much  iwill  it  cost?  Surely  a 
corollary  problem  is  what  should  be  the  antitrust  policy  of  this  country  in 
the  energy  area.  To  state  these  questions,  however,  does  not  necessarily  mean 
that  there  is  or  should  he  an  antitrust  policy  different  from  that  de  facto 
existing.  And  I  do  not  mean,  by  stating  what  I  think  is  a  logical  point,  to 
imply  that  our  current  antitrust  policy   is  necessarily   correct.   The  point  is 
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that,  to  me  at  least,  there  are  not  obvious  answers  to  even  this  threshold 
question. 

My  distinguished  predecessor,  Tom  Kauper,  in  testimony  before  this  sub- 
committee in  1975,  described  very  carefully  why  it  was  not  clear  as  a  general 
matter  that  there  was  any  such  thing  as  an  "energy  market."  I  will  not  repeat 
his  analysis,  but  I  adopt  it.  Oil,  natural  gas,  coal,  oil  shale,  uranium,  geo- 
thermal  steam,  solar  energy,  and  tar  sand  may  or  may  not  be  sufficiently 
interchangeable  in  a  given  context  that  it  would  be  appropriate  to  lump 
everything  into  a  so-called  "energy  market."  In  any  event,  the  question  is  not 
answerable  out  of  a  specific  context.  And  in  the  inability  to  answer  that 
seemingly  basic  question  lies  a  major  clue  to  the  difficulty  of  answering 
much  more  sophisticated  questions. 

I  have  been  asked  any  number  of  times  during  my  short  tenure  as  AAG 
why  the  Antitrust  Division  "wasn't  doing  something  about  the  energy  prob- 
lem?" I  don't  think  I  would  be  prepared  to  defend  the  position  that  the 
Antitrust  Division  has  done  everything  it  could  or  should  have  done  in  the 
energy  area.  Surely,  some  criticism  can  be  found  of  any  efforts  in  this  area 
(or  lack  thereof).  But  I  would  like  to  point  out  two  factors  that  I  think  are 
relevant  to  an  analysis  of  what  the  Division  has  done,  as  well  as  what  can 
or  should  be  clone  in  the  future. 

Because  of  the  overlapping  of  enforcement  responsibility  between  the 
Department  and  the  Federal  Trade  Commission,  it  is  essential  that  we  have  a 
liaison  procedure  designed  to  conserve  each  agency's  limited  resources  by 
avoiding  duplicate  proceedings.  In  practice,  each  agency  simply  notifies  the 
other  when  it  seeks  to  initiate  an  investigation,  and  discussions  are  held  to 
determine  which  agency  is  in  the  best  position  to  conduct  the  proposed  in- 
vestigation. 

While  there  has  not  been  any  conscious  effort  to  this  effect  to  my  knowl- 
edge, this  procedure  has  resulted  over  time  in  the  FTC  assuming  a  primary 
role  in  civil  investigations  and  proceedings  involving  the  domestic  petroleum 
industry.  The  Exxon  case  is  only  the  most  visible  example  of  this;  the 
Commission  has  conducted  a  large  number  of  energy-related  merger  investi- 
gations and  studies  in  recent  years.  The  Division's  domestic  efforts  have 
been  on  behavioral  problems,  especially  criminal  violations,  including  price 
fixing. 

The  Exxon  ease  is  clearly  the  primary  domestic  oil  matter  now  active, 
and  the  Division  has  taken  care  not  to  undertake  activities  which  might  be 
inconsistent  with,  or  in  some  way  prejudice  that  proceeding  while  it  was 
pending.  I  mention  this  only  as  a  statement  of  fact  which  modifies,  or  should 
modify,  explanations  of  tne  Division's  activities  in  this  area. 

The  second  important  factor  relates  back  to  what  I  talked  about  earlier 
as  to  the  investigatory  process.  There  is  surely  some  importance  in  conducting 
investigations  in  areas  where  there  is  substantial  public  concern,  even  if 
there  is  no  other  independent  reason  to  suspect  violations  of  the  antitrust 
laws.  On  the  other  hand,  responsible  management  of  our  limited  resources 
means  that  such  investigations,  where  there  is  no  independent  reason  to 
believe  they  will  be  successful,  cannot  be  carried  on  ad  infinitum  or  without 
any  regard  for  the  impact,  upon  other  areas  of  the  Division's  responsibility. 

These  two  factors — the  Exxon  case  and  our  concern  about  effectively 
utilizing  limited  resources — form  the  basis  within  which  any  intelligent  evalu- 
ation of  the  Division's  energy  activities  must  be  made.  With  that  background, 
let  me  point  out  what  the  Division  is  and  has  been  doing,  and  give  my  views 
as  to  what  needs  to  be  done  in  the  future. 

We  have  had  a  long  and  successful  history  of  participation  before  the 
Nuclear  Regulatory  Commission  in  the  licensing  process  for  nuclear  power 
plants.  Through  the  use  of  our  antitrust  advisory  authority,  we  have  now 
been  able  to  review  over  7f>  percent  of  the  Nation's  generating  capacity  from 
an  antitrust  perspective.  The  conditions  that  have  been  placed  in  licenses, 
or  that  we  are  seeking  to  have  placed  in  licenses  through  the  NRC  litigation 
process,  have  revolutionized  the  electric  power  industry.  Antitrust  is  alive, 
well  and  working  in  the  area  of  generation  and  distribution  of  electric  power. 

The   Division    also    has    a   long    but.    somewhat    loss    si raeular    record    in 

dealing  with  pipeline  problems.  In  fact,  we  have  struggled  mightily  for  many 
years  with  pipeline  problems  ranging  from  domestic  pipelines  to  the  Trans- 
Alaska  Oil  Pipeline  to  the  current  issue  of  an  Alaskan  natural  gas  pipeline. 
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The  results  of  all  this  struggle  are  small  indeed — but  I  believe  we  may 
finally  see  the  eud  of  the  analytical  road.  The  Attorney  General's  Report  on 
Deep-water  Ports,  submitted  to  the  Secretary  of  Transportation  a  few  months 
ago,  contains  the  results  of  our  efforts  in  terms  of  an  analysis  of  the  issues 
and  the  potential  solutions  to  what  many  view  as  serious  competitive  problems 
in  the  pipeline  industry. 

These  are  very  complicated  issues,  and  my  perception  of  what  the  Division 
has  done  in  recent  times,  as  exemplified  by  the  Deepwater  Ports  Report,  is 
that  we  have  finally  figured  out  what  the  problem  is.  It.  is  no  particular 
embarrassment  that  it  took  us  a  number  of  years  to  get  to  this  point,  for  I 
have  seen  no  other  individuals  or  groups  worrying  about  this  problem  get 
there  faster. 

We  are  now  convinced  that  joint  ownership  and  operation  of  crude  oil  and 
petroleum  product  pipelines  by  integrated  oil  companies  permits  them  ef- 
fectively to  evade  ICC  rate  regulation  and  capture  monopoly  profits  down- 
stream. This  effect  is  achieved  by  oil  company  limitations  on  pipeline  through- 
put, capacity  and  access,  and  thus  forcing  the  delivery  of  some  crude  or 
product  by  more  costly  transportation  alternatives  and  causing  prices  to 
rise.  We  are  carefully  evaluating  whether  a  litigation  solution  is  available 
to  remedy  this  problem. 

We  are  also  concerned  about  the  apparent,  failure  of  ICC  regulation  to 
limit  pipeline  owners'  returns  on  their  actual  pipeline  investments  to  what 
would  generally  be  considered  fair.  Unreasonably  high  pipeline  rates  by 
themselves  will  discourage  throughput,  and  create  an  upward  pressure  on 
product  prices.  Moreover,  absent  reform  of  ICC  ratemaking  procedures,  any 
sales  of  pipeline  ownership  could  be  made  at  prices  which  reflected  ex- 
cessive earnings,  which  in  turn  might  then  be  reflected  in  the  new  owners' 
rate  base  and  tariffs.  Correcting  these  problems  is  the  purpose  of  our  inter- 
vention in  a  pending  ICC  rulemaking  proceeding. 

There  has  been  some  recent  public  controversy  in  the  natural  gas  area, 
largely  concerned  with  possible  withholding  of  natural  gas  supplies  because 
of  the  FPC's  price-dampening  regulation.  The  Division  has  followed  very 
carefully  the  efforts  of  the  Department  of  Interior  and  the  Federal  Power 
Commission  to  study  whether  the  production  of  natural  gas  has  in  fact 
been  withheld.  In  fact,  the  Division  has  been  urged  by  some  to  conduct  an 
antitrust  investigation  into  possible  collusive  withholding.  Even  those  who 
have  urged  such  an  investigation  admit  that  there  is  abs  Iutely  no  evidence 
of  such  collusive  withholding— especially  since  each  supplier  has  a  wholly 
unilateral  interest  in  withholding  all  the  gas  it  can  from  the  lower-priced 
interstate  market.  Thus,  in  my  judgment,  the  question  of  the  use  of  resources 
here,  as  opposed  to  some  other  areas,  becomes  a  very  important  one. 

I  have  not  authorized  such  a  general  investigation,  because  I  don't  think 
I  can  justify  using  resources  in  that  way,  especially  where  two  other  Federal 
agencies  are  already  conducting  investigations.  We  have,  however,  recently 
initiated  a  focused  investigation  into  possible  price  fixing  by  intrastate  natural 
gas  producers  and  pipelines.  This  specific  inquiry  obviously  utilizes  less  re- 
sources and,  we  believe,  has  a  much  greater  chance  of  uncovering  actionable 
conduct  than  would  be  a  general  fishing  expedition  inquiry  into  possible 
collusive  withholding.  I  think  this  area,  the  natural  gas  area,  is  a  good 
example  of  bow  we  try  very  hard  to  focus  our  resources  on  specific  allegations 
which  seem  to  have  some  merit,  as  opposed  to  general  uncontained  investi- 
gations which  would  use  considerable  resources  and  which  hold  no  real 
promise  of  any  enforcement  benefits. 

Finally,  there  is  an  area  of  concern  in  the  oil  industry  where  we  have  been 
relatively  active  internally  in  trying  to  gather  and  evaluate  information.  The 
international  activities  of  both  American  and  foreign  oil  companies,  and  their 
relationship  with  the  OPEC  cartel,  are  and  have  been  matters  of  continuing 
concern  to  the  Antitrust  Division.  There  are  many  very  difficult  legal,  practical, 
and  factual  problems  in  this  area,  and  we  have  devoted  some  considerable  atten- 
tion over  the  past  several  years  to  trying  to  grapple  with  those  problems.  We 
are  still  working  on  these  issues,  actively.  Because  of  this,  I  can  offer  no 
greater  detail  as  to  the  progress  and  the  prospects  of  our  activity.  I  can 
assure  you,  however,  that  this  is  a  matter  of  concern  to  me,  it  was  to  my 
predecessor,  and  it  surely  will  be  to  my  successor. 
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CONCLUSION 

I  have  spent  the  majority  of  my  professional  life  in  the  Antitrust  Division 
and  I  believe  deeply  in  its  important  mission.  It  is  one  of  the  finest  lawyering 
organizations  in  Government.  It  strives  to  be  an  evenhanded  and  fairminded 
prosecutor.  I  believe  that  it  has  generally  done  well — but  here,  as  elsewhere, 
it  is  always  possible  to  do  better. 

If  your  oversight  hearings  succeed  in  portraying  to  the  Congress  and  the 
public  the  kind  of  organization  that  the  Antitrust  Division  really  is,  then 
you  will  have  made  a  useful  contribution  all  the  way  around.  Greater  public 
understanding  of,  and  support  for,  antitrust  enforcement  is  a  highly  desirable 
goal. 

I  hope  that  my  statement  here  today  will  further  that  public  understanding, 
and  thereby  provide  support  for  even  stronger  antitrust  enforcement  in  the 
future. 

Senator  Kexxedv  [continuing].  Our  next  witness  is  Mr.  ( )wen  John- 
son, Director  of  the  Bureau  of  Competition  of  the  Federal  Trade 
Commission. 

The  Bureau  of  Competition  enforces  section  5  of  the  Federal  Trade 
Commission  Act,  and  the  Clayton  Act. 

Owen  Johnson  has  been  the  Bureau  Director  since  1975.  He  is  ex- 
perienced in  antitrust,  transportation  and  administrative  law.  as  well 
as  commercial  and  general  corporate  securities  litigation. 

I  have  read  your  statement  and  it  is  an  excellent  one.  This  subcom- 
mittee, being  the  Judiciary  Committee,  spends  more  time  with  the 
Antitrust  Division  than  we  will  have  a  chance  to  spend  with  you. 
But  Ave  look  forward  to  your  comments.  Your  statement  was  very 
helpful,  and  it  will  be  included  in  the  record.  If  you  will  summarize 
it  for  us  and  stress  the  points,  we  will  get  into  the  questions. 

STATEMENT  OP  OWEN  M.  JOHNSON,  JR.,  DIRECTOR,  BUREAU  0E 
COMPETITION,  FEDERAL  TRADE  COMMISSION 

Mr.  Johnson.  Thank  you.  Mr.  Chairman,  for  inviting  me  to  testify 
before  the  subcommittee  in  connection  with  your  oversight  hearings 
on  antitrust  enforcement.  Let  me  state,  initially,  that  while  I  am 
testifying  in  my  capacity  as  Director  of  the  FTC's  Bureau  of  Com- 
petition, my  views  do  not  necessarily  represent  the  views  of  the  com- 
mission or  of  any  individual  commissioner. 

In  your  letter  of  April  22  inviting  me  to  participate  in  these 
hearings,  you  requested  that  I  address  a  number  of  specific  ques- 
tions. 1*11  be  happy  to  summarize  those  in  the  order  given  in  the 
letter. 

First,  you  asked  that  I  describe  the  internal  organization  and  de- 
cisionmaking process  of  the  Bureau  of  Competition.  These  are  set 
forth  in  my  prepared  text.  Mi-.  Chairman.  The  important  thing  to 
note  is  that  we  have  six  basic  litigating  attorney  units  in  the  Bureau 
of  Competition,  each  supervised  by  an  Assistant  Director.  There  is 
some  degree  of  specialization  among  those  units  in  terms  of  the 
industries  which  they  investigate. 

The  other  aspect  of  that  your  question  had  to  do  with  the  decision- 
making responsibility  in  the  Bureau.  We  have  set  forth  in  the  state- 
ment the  existence  of  several  committees  composed  not  just  of  at- 
torneys but  also  economists  who  meet  on  a  fairly  regular  basis  to 
evaluate  possible  investigations  and  make  recommendations  to  me  for 
an  ultimate  determination  on  whether  or  not  to  start  an  investigation. 
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Secondly,  you  asked  me  to  discuss  the  relationship  of  the  Bureau 
with  the  Antitrust  Division  of  the  Department  of  Justice.  I  have 
attached  to  my  statement  the  original  agreement  of  1948  under  which 
we  sot  up  a  liaison  agreement  between  the  two  agencies.  How  the 
clearance  procedure,  as  it  is  called,  is  working  in  practice  is  set  forth 
in  the  statement.  The  evaluative,  comment  I  would  make  in  that 
regard  is  that,  in  our  view,  the  liaison  arrangement  is  working 
quite  smoothly,  amicably,  and  efficiently. 

Thirdly,  the  subcommittee  asked  for  my  views  on  whether  the 
problem  of  oligopoly  can  be  dealt  with  under  existing  statutes. 

There  are  a  series  of  other  questions  in  the  letter  which  recog- 
nize the  problems  which  the  oligopoly  question  in  itself  raises.  Those 
other  questions  go  to  the  FTC's  rules,  the  advantages  of  the  admin- 
istrative process,  and  the  possibility  of  antitrust  rulemaking.  In 
my  view,  the  antitrust  treatment  of  oligopoly  is,  without  question, 
the  most  important  and  unresolved  question  we  face  in  antitrust 
today. 

It  is  comforting  to  note  that  there  are  relatively  few  single-firm 
monopolies  in  significant  product  lines  in  the  United  States  econ- 
omy. Many  key  industries  are  dominated,  however,  by  small  seller 
groups,  or  oligopolies.  In  these  situations,  antitrust  efforts  aimed  at 
restructuring  raise  both  theoretical  and  practical  problems.  The  sub- 
committee's question  about  the  adequacy  of  existing  statutes  goes 
to  the  question  of  theory.  There  are  principally  two  statutes  which 
might  deal  with  the  problem  of  oligopoly,  section  2  of  the  Sherman 
Act  and  section  5  of  the  Federal  Trade  Commission  Act. 

I  have  set  forth  in  my  statement  some  of  the  difficulties  in  legal 
theory  which,  in  my  view,  encumber  section  2  of  the  Sherman  Act. 
That  leads  to  section  5  of  the  Federal  Trade  Commission  Act  which. 
as  Mr.  Baker  has  recognized  in  his  testimony  is,  without  question,  a 
more  flexible  statute.  Theoretically,  section  5  of  the  FTC  Act  should 
give  us  enough  flexibility  to  attack  oligopoly  and  oligopolistic  prac- 
tices. The  precise  extent  of  the  Commission's  powers  under  section  5 
remain  unclear,  however,  because  neither  the  Commission  nor  the 
courts  have  affimed  its  use  in  a  concrete  case.  Two  such  cases  are 
presently  pending  before  administrative  law  judges  at  the  FTC:  the 
so-called  Cereal  case  and  the  Exxon  case.  I  have  set  forth  some  dis- 
cussion of  the  theory  underlying  those  two  cases. 

In  sum.  it  is  cur  view  that  section  5  of  the  FTC  Act  can  be 
adapted  to  meet  the  problem  of  oligopoly,  and  that  it  is  being  so 
adapted  in  the  cereal  and  Exxon  cases.  Nevertheless,  the  Commis- 
sion may  disagree  or  the  courts  may  disagree  after  full  adjudicatory 
records  have  been  made  in  those  cases. 

Another  question  which  the  oligopoly  problem  raises  is  simply 
the  practical  question  of  whether  or  not  these  cases  can  proceed  to 
a  conclusion  in  a  reasonable  period  of  time.  On  that  score,  I  have 
some  doubts.  I  judge  from  the  questioning  here  this  morning  that 
the  committee  also  has  some  doubts. 

Antitrust  cases  generally  take  a  long  time.  Oligopoly  cases,  by 
their  very  nature,  are  more  complex.  I  think  we  simply  have  to  be 
reconciled  to  the  fact  that  if  we  are  going  to  proceed  against  oligop- 
olies on  a  litigation  basis,  these  cases  will  necessarily  be  protracted. 
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I  have  addressed  some  of  the  problems  that  we  face  internally 
because  of  this:  problems  of  staff  turnover,  and  problems  of  morale. 
We  think  there  is  a  life  cycle  in  a  big  case.  There  is  good  morale  at 
the  beginning;  there's  a  period  in  the  middle  where  morale  necessarily 
lags,  and  then  I  think  morale  picks  up  again  as  you  approach  the 
actual  trial. 

Fourth,  yon  have  asked  whether  the  FTC's  procedural  rules  are 
adequate  to  handle  the  large  structural  case.  I've  set  forth  in  my 
statement  some  of  the  problems  that  I  think  we  have  in  the  area 
of  discovery.  We  do  have  some  legislative  proposals  before  the  pres- 
ent Congress  in  that  regard,  principally  S.  1288,  which  would  go 
part  of  the  way  toward  the  solution  which  I  think  is  necessary, 
which  is  to  give  the  Commission  itself  full  power  to  enforce  its  own 
subpenas.  In  terms  of  the  FTC  administrative  process  and  the  argu- 
ments in  favor  of  using  that  process  in  complex  economic  cases,  I 
have  nothing  to  add  to  several  points  that  are  well-known  and  are 
set  forth  in  my  statement,  the  principal  point  being  the  one  I've 
already  referred  to:  the  greater  flexibility-  under  section  5  of  the 
FTC  Act. 

Also,  we  do  have  the  advantage  of  specialized  judges  and  com- 
missioners who  have  day-to-day  contact  with  antitrust  problems  and 
should  develop  expertise  in  that  area. 

Another  reason  is  the  independence  from  the  executive  branch 
which  characterizes  the  Federal  Trade  Commission.  It  is  not  subject 
to  interference  or  to  interdepartmental  demands  for  compromise  in 
its  enforcement  of  what  I  believe  should  be  regarded  as  politically 
neutral  statutes. 

Finally,  because  we  are  also  an  arm  of  Congress,  I  think  that  the 
Commission  has  the  flexibility,  having  pursued  an  investigation  of  a, 
possible  structural  case  or  indeed  having  brought  such  a  case,  if 
it  does  run  into  delays,  it  has  the  possibility  of  doing  two  things: 
One,  it  can  exercise  its  historical  role  of  making  legislative  recom- 
mendation to  Congress,  and  second,  it  has  the  possibility  of  rule- 
making. 

One  further  reason  in  support  of  the  administrative  process:  We 
are  developing  within  the  agency,  particularly  in  connection  with 
the  Exxon  case,  what  we  call  litigation  support,  which  is  our  ability 
to  computerize  information  and  have  it  available  for  retrieval  as 
part  of  the  eventual  trial.  We  will  give  tins  technology,!  would  ex- 
pect, to  the  administrative  law  judges  so  that  they,  too,  in  the  course 
of  coming  to  their  conclusions  and  making  their  findings,  would 
have  the  ability  to  access  the  computer  and  the  vast  amount,  of  in- 
formation that  should  be  stored  there.  I  think  that  this  would  be  al- 
most impossible  to  duplicate  in  the  case  of  the  Federal  court  judges. 

In  terms  of  appellate  review  of  decisions  on  the  merits,  I  think 
that  our  procedures  are  no  more  cumbersome  than  Federal  court 
procedures.  Indeed,  we  have  an  advantage  when  we  get  to  the  U.S. 
Court  of  Appeals  level,  because  at  that  point  we  have  the  relatively 
easy  dictates  of  the  substantial  evidence  standard  in  upholding  the 
of  the  administrative  agency. 

Finally,  you've  asked  for  my  views  on  the  FTC's  rulemaking 
powers  and  what  they  might  contribute  to  antitrust  problems. 
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Since  joining  the  Commission  as  Director  of  the  Bureau  of  Com- 
petition, I  have  become  convinced  that  rulemaking  will  provide  an 
opportunity  for  the  Commission  to  deal  with  a  number  of  antitrust 
issues.  I  have  advocated  the  use  of  these  powers. 

There  are  a  number  of  areas  in  which  rulemaking  might  be  ap- 
propriate, either  because  the  number  of  parties  affected  is  too  large 
or  because  the  issues  are  too  complex  to  be  put  to  rest  in  a  single 
"test"  or  precedential  case.  I'm  not  sure  at  this  time,  quite  frankly, 
of  the  full  reach  of  the  Commission's  rulemaking  power  in  the  com- 
petition area. 

You've  heard  the  testimony  of  our  neAv  chairman,  and  I  think  you 
are  aware  from  that  that  lie.  too.  shares  an  interest  in  proceeding  to 
investigate  this  interesting  subject. 

Thank  yon  for  affording  me  this  opportunity  to  present  my  views 
and  the  full  statement.  I  will  submit,  as  I  indicated  in  my  statement, 
the  brief  from  the  Cereal  case,  showing  our  legal  theory  in  a  major 
structural  oligopoly  case. 

Senator  Kennedy.  Thank  you  very  much.  In  your  full  statement, 
there  are  a  number  of  very  excellent  suggestions  and  recommenda- 
tions. It  will  be  of  great  value  to  us. 

Yesterday  we  heard  from  Mr.  Millstein  who  complained  about  the 
Government  filing  big  cases  without  having  developed  a  theory  or 
obtained  the  necessary  evidence.  Do  you  think  that  such  criticism 
is  warranted  or  justified  generally  '. 

Mr.  Johnson.  It  is  very  difficult  to  generalize  in  that  area,  Mr. 
Chairman,  without  having  specific  reference  to  our  own  experience 
in  the  two  cases  I've  mentioned:  Cereal  and  Exxon.  I  will  try  to  gen- 
eralize, however,  based  on  those  cases  and  some  others  in  our  experi- 
ence and  from  what  I  understand  of  the  Antitrust  Division's 
experience. 

Certainly,  a  case  could  be  brought  prematurely.  I  think  that  before 
a  complaint  is  issued  in  a  major  structural  case,  there  should  be  a 
substantial  body  of  documentary  and  testimonial  evidence  in  the 
evidence  in  the  possession  of  the  trial  staff.  I  say  that  not  just  for 
theoretical  reasons  but  for  very  practical  morale  reasons.  The  staff 
have  to  know  from  the  time  the  complaint  is  issued  that  there  will  be 
a  trial;  that  they  have  enough  evidence  that  their  complaint  is  mo- 
tion-proofs; and  that  they  will  have  their  discovery.  I  think  that 
is  very  important,  for  morale  that  they  know  that  they're  going  to 
get  trial  experience  in  that  case. 

The  other  part  of  your  question  is  the  suggestion  that  we  narrow 
the  cases,  or  that  we  are  too  broad  in  going  out  on  our  complaints. 
I've  heard  that  criticism  from  many  sources.  I've  heard  it,  inciden- 
tally, from  our  own  judges  at  the  agency.  It's  partly  a  problem  of  in- 
experience. I  think  younger  lawyers  always  tend  to  overt ry  cases. 
They  are  hesitant  to  cut  away  an  issue  for  fear  that  it  could  be- 
come important. 

This  is  just  a  managerial  problem.  We  have  to  keep  close  tabs  on 
the  case  and  constantly  ask  the  staff:  Why  are  you  doing  this?  Why 
so  much  cumulative  evidence?  We  can  try  to  narrow  the  case,  but 
that's  a  problem  in  any  litigation.  I  don't  think  it  is  peculiar  to  the 
big  antitrust  case. 
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Senator  Kennedy.  Other  than  the  Exxon  and  Cereal  cases,  what 
are  the  other  areas  of  priority  in  terms  of  your  Bureau? 

Mr.  Johnson.  As  I've  set  forth  in  my  statement,  we  operate  on 
a  very  programmatic  budget  at  the  FTC,  partly  because  the  Com- 
mission itself  meets  quarterly  and  establishes  these  priorities. 

Senator  Kennedy.  Let's  talk  about  that  for  a  minute.  Which 
priorities?  How  do  they  interact  with  you  in  terms  of  establishing 
priorities  ? 

Mr.  Johnson.  We  constantly  propose  and  revise  a  budgetary  pro- 
gram where  we  might  target  a  particular  industry. 

Senator  Kennedy.  Are  they  targeting  on  industry  areas  or  par- 
ticular investigations? 

Mr.  Johnson.  It  is  both.  We  will  have  industry  programs,  for 
instance,  energy,  petroleum,  health  care,  food,  transportation.  In 
these  cases  we  have  targeted  an  industry,  and  then  within  that  pro- 
gram we  might  discuss  specific  investigations  with  the  Commission. 
In  other  words,  is  it  going  to  be  a  structural  investigation  of  the 
major  producers  in  the  industry?  Is  it  a  conduct  investigation?  Are 
mergers  the  problem?  Within  a  particular  industry,  we  can  have  a 
variety  of  types  of  investigations  going  on. 

Senator  Kennedy.  Are  you  suggesting  that  the  Commission  itself 
sets  these  priorities  outside  the  specific  cases?  Do  they  really  set 
priorities  in  terms  of 

Mr.  Johnson.  I  think  they  do.  I  have  the  perspective  of  having 
been  at  the  agency  at  the  time  of  its  reorganization  from  1970  to 
1972  and  then  back  again  from  1975  to  the  present.  I  think  that  the 
Commission  is  certainly  much  more,  involved  in  these  decisions  to- 
day than  it  was  in  the  past. 

Senator  Kennedy.  That's  much  more  important.  You  agree  that 
that  is  an  important  factor? 

Mr.  Johnson.  I  think  so.  They  are  the  presidential  appointees.  They 
set  the  tone  of  the  agency.  I  think  they  should  have  input  in  terms 
of  our  basic  mission. 

Senator  Kennedy.  What  percent  of  the  Bureau's  cases  come  out  of 
studies  or  proposals  by  the  Bureau? 

Mr.  Johnson.  The  vast  preponderance  of  our  investigations  would 
be  the  product  of  Bureau  proposals.  But  as  I've  set  forth  in  my 
statement,  that's  an  ongoing  process. 

We  have  committees,  particularly  what  we  call  the  Evaluation 
Committee,  which  sift  and  evaluate  proposals  that  could  be  coming 
up  from  the  attorney  staff,  developed  in  our  evaluation  office  as  a 
result  of  public  complaints,  or  could  be  sent  to  us  by  our  Bureau 
of  Economics  or  our  Policy  Planning  Office.  So  there  are  various 
ways  within  the  Commission  that  investigative  proposals  are  tun- 
neled into  that  committee  for  review. 

Senator  Kennedy.  Do  you  get  much  support  from  the  Bureau  of 
Economics? 

Mr.  Johnson.  In  terms  of  new  case  proposals? 

Senator  Kennedy.  Yes. 

Mr.  Johnson.  Yes;  particularly  in  the  area  that  your  questions 
address  the  problem  of  the  large  structural  case  or  possible  oli- 
gopoly cases. 
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Senator  Kennedy.  How  about  the  Office  o<f  Policy  Planning? 

Mr.  Johnson.  Historically,  they  have  not  been  the  origin  of  major 
structural  investigation  proposals. 

Senator  Kennedy.  Should  they  be,  just  given  the  nature  of  their 
responsibility? 

Mr.  Johnson.  I  guess  it  depends  upon  their  competence  and  what 
they  would  add  to  the  economic  input  that  we  get  from  the  Bureau 
of  Economics. 

The  character  of  the  Policy  Planning  Office  has  changed  over  time : 
sometimes  it's  a  practicing  attorney;  sometimes  it's  an  academician; 
sometimes  it's  an  economist.  But  it  is  not  altogether  clear  to  me 
that  they  have  an  input  that  differs  from  what  we  can  get  elsewhere. 

Senator  Kennedy.  Do  you  personally  support  legislative  divesti- 
ture in  the  petroleum  industry? 

Mr.  Johnson.  I  have  testified  before  a  House  subcommittee  that 
I  think  we  should  seriously  study  the  possibility  of  legislative  divesti- 
ture of  petroleum  marketing  from  refining. 

I  have  not  taken  a  position  beyond  that.  Of  course,  the  Bureau,  as 
such,  is  committed  to  a  kind  of  divestiture  by  reason  of  the  Exxon 
case.  We  have  not  made  that  as  a  legislative  proposal.  That,  of 
course,  goes  to  one  of  the  major  issues  at  this  hearing,  and  that  is 
the  question  of  whether  the  public  is  going  to  wait  long  enough  to 
let  an  Exxon  case  proceed  before  they  do  reach  for  an  alternative 
legislative  solution. 

Senator  Kennedy.  It  would  obviously  eliminate  the  requirement  to 
litigate  the  case  would  it  not  ? 

Mr.  Johnson.  We've  talked  about  that  a  little  bit  inhouse.  Of 
course  it  is  a  speculation  on  top  of  speculation,  bait  the  case  would 
not  necessarily  be  eliminated. 

I  did  note  that  the  divestiture  bill  that  was  before  the  Senate  in 
the  last  Congress  would  have  given  to  the  FTC  the  absolutely  huge 
job  of  supervising  the  plans  for  divestiture  that  would  be  imple- 
mented by  the  petroleum  companies.  If  we  develop  the  industry 
knowledge  that  we  are  developing  in  the  Exxon  case,  then  painful 
as  it  might  be,  the  FTC  probably  would  be  the  logical  agency  to  have 
a  role  in  divestiture  under  the  statute. 

Senator  Kennedy.  Thank  you  very  much.  That  was  very  helpful. 

Mr.  Johnson.  Thank  you. 

[The  prepared  statement  of  Owen  Johnson  follows:] 

Prepared  Statement  of  Owen  M.  Johnson,  Jr. 

Thank  you,  Mr.  Chairman,  for  inviting  me  to  testify  before  this  subcom- 
mittee concerning  your  oversight  of  antitrust  enforcement  by  the  Federal 
Trade  Commission  and  the  Department  of  Ju  tice.  Let  me  state  initially  that 
while  I  am  testifying  in  my  capacity  as  Director  of  the  FTC's  Bureau  of 
Competition,  my  views  do  not  necessarily  represent  the  views  of  the  Com- 
mission or  of  any  individual  Commissioner. 

In  your  letter  of  April  22,  1977,  inviting  me  to  participate  in  these  hearings, 
you  requested  that  I  address  a  number  of  specific  questions,  which  I  will 
discuss  in  order. 

1.    ORGANIZATION    OF    THE   BUREAU   OF   COMPETITION 

First  you  asked  that  I  describe  the  internal  organization  and  decisionmaking 
process  of  the  Bureau  of  Competition. 
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The  Bureau  of  Competition,  as  you  know,  has  primary  responsibility  for 
enforcing  the  antitrust  laws  within  the  Federal  Trade  Commission.  Additional 
support  for  these  activities  comes  from  the  Commission's  Bureau  of  Economics 
(particularly,  the  Division  of  Economic  Evidence),  the  regional  offices,  and 
certain  other  organizations  within  the  Commission,  such  as  the  general  counsel 
and  the  Office  of  Administrative  Law  Judges.  The  Bureau  of  Competition  con- 
tains approximately  350  persons,  of  whom  about  390  are  attorneys,  about  40 
are  "other  professionals"  (including  both  paralegal  assistants  and  account- 
ants), and  the  remainder  are  administrative,  clerical  and  secretarial  staff. 
The  fiscal  1977  budget  for  the  Bureau  of  Competition  is  $14.3  million,  or 
about  26  percent  of  the  Commission's  overall  budget.  The  total  budget  for  the 
so-called  Maintaining  Competition  Mission  is  $23  million. 

The  staff  of  the  Bureau  is  divided  among  various  Assistant  Directors  who 
are  responsible  directly  to  the  Director.  Our  general  investigative  and  trial 
staff  is  presently  divided  into  six  groups  of  about  25  attorneys  each,  super- 
vised by  an  Assistant  Director  and  working  on  an  average  of  30  separate 
matters.  There  is  some  degree  of  subject-matter  specialization  among  these 
groups.  In  health  care  and  food,  for  instance,  most  matters  would  be  handled 
by  a  single  attorney  group,  regardless  of  the  legal  theory  underlying  a  par- 
ticular investigation  or  lawsuit.  In  addition,  there  is  an  Assistant  Director 
for  Compliance,  who,  with  a  staff  of  17  attorneys,  is  responsible  for  overseeing 
the  respondents'  compliance  with  the  Commission's  antitrust-type  orders  and 
litigating  civil  penalty  actions  in  the  Federal  courts.  The  Assistant  Director  for 
Accounting,  who  is  an  accountant,  supervises  the  work  of  9  other  accountants 
who  work  on  a  number  of  matters  throughout  the  Commission.  There  is  also 
an  Assistant  Director  for  Evaluation,  who,  together  with  a  staff  of  S  attorneys, 
operates  the  evaluation  process  by  which  proposed  investigations  are  considered. 
In  addition,  in  the  absence  of  a  Deputy  Director  (the  position  is  now  vacant), 
the  Assistant  Director  for  Evaluation  is  responsible  for  the  basic  fiscal  and 
budgetary  management  of  the  Bureau.  Finally,  the  Bureau  maintains  its  own 
Litigation  Support  Division,  numbering  12  employees,  which  is  principally  re- 
sponsible for  computerization  and  information  handling  in  connection  with  com- 
plex cases. 

Primary  responsibility  for  supervising  investigations  and  litigation  is  with 
the  litigating  Assistant  Directors.  The  Assistant  Director  for  Evaluation  and  I 
meet  with  each  litigating  Assistant  Director  on  a  periodic  basic  (usually 
monthly)  to  review  the  progress  of  each  matter.  The  Bureau  Director  is  re- 
sponsible to  the  Commission  to  provide  recommendations  on  all  matters  within 
the  competition  program.  Accordingly.  I  approve  or  make  separate  recommen- 
dations on  all  matters  going  to  the  Commission,  and  meet  with  the  Assistant 
Directors  and  appropriate  staff  and.  occasionally,  outside  counsel,  to  discuss 
recommendations  on  individual  matters,  plan  litigation  strategy,  and  negotiate 
consent  agreements.  The  Bureau  Director's  staff  usually  numbers  some  8  at- 
torneys, including  a  group  of  3  attorneys  responsible  for  my  review  of  regional 
office  antitrust  matters. 

The  Commission  has  delegated  to  the  Bureau  Director  the  responsibility  for 
opening  preliminary  and  formal  investigations  in  most  antitrust  matters.  In 
order  to  assist  in  making  these  determinations,  committees  have  been  estab- 
lished consisting  of  management-level  attorneys  and  economists,  as  well  as  rep- 
resentatives of  the  Office  of  the  Policy  Planning  &  Evaluation  and  the  regional 
offices.  The  merger  screening  committee  meets  weekly  to  consider  infonnation  it 
has  received  about  mergers  and  acquisitions.  The  merger  screening  committee 
will  usually  gather  whatever  information  is  available  on  these  transactions 
and  will  make  its  recommendations  as  to  whether  investigations  should  be 
opened  on  the  basis  of  an  initial  legal  and  economic  analysis.  The  Evaluation 
Committee  infers  biweekly  to  discuss  most  investigative  proposals  involving 
subjects  other  than  mergers  and  acquisitions.  This  committee  considers  public 
complaints  which  appear  to  raise  valid  and  significant  competition  issues,  and, 
increasingly,  the  committee  is  presented  proposals  for  investigations  generated 
internally  by  the  Evaluation  Office  staff. 

The  Commission  has  given  broad  guidelines  to  the  staff,  in  the  form  of  pro- 
grammatic budget  levels,  for  use  in  establishing  priorities  as  to  case  selection. 
The  budget  programs  enable  us  to  concentrate  on  major  areas  of  concern  to 
the  Commission,  such  as  food,  energy,  health  care,  and  transportation.  These 
budgets  levels  are  not  inflexible,  however,  and  are  reanalyzed  by  the  Commis- 


357 

sion  and  staff  quarterly.  In  addition,  this  program  budgeting  process  does  not 
prevent  us  from  considering  apparent  law  violations  in  other  areas  of  the  econ- 
omy, or  from  proposing  new  programs  and  priorities. 

The  decisionmaking  process  within  the  Bureau  is  intentionally  flexible  and 
informal.  While  the  ultimate  determination  to  open  an  investigation  is  the 
responsibility  of  the  Bureau  Director,  I  welcome  the  input  of  various  members 
of  my  staff,  as  well  as  staff  from  elsewhere  in  the  Commission,  such  as  the 
Bureau  of  Economics  and  the  regional  offices.  As  Bureau  Director,  I  have  tried 
to  assure  that  the  decisionmaking  process  is  sufficiently  flexible  to  allow  for 
prompt  determinations,  including  recommendations  to  the  Commission,  in  those 
instances  where  quick  action  is  needed. 

2.    RELATIONSHIP    WITH    THE   JUSTICE    DEPARTMENT 

Second,  you  asked  me  to  discuss  the  relationship  of  the  Bureau  with  the 
Antitrust  Division  of  the  Department  of  Justice,  and  asked  that  I  describe 
how  the  antitrust  activities  of  the  two  agencies  are  coordinated. 

The  Assistant  Attorney  General  in  charge  of  the  Antitrust  Division  and  the 
Commission  entered  into  a  liaison  agreement  in  19'8  whereby  the  two  agencies 
agreed  to  inform  each  other  of  the  proposed  initiation  of  any  antitrust  investi- 
gation. A  copy  of  this  agreement  is  attached  to  these  remarks. 

Pursuant  to  this  agreement,  the  Commission  has  designated  a  liaison  officer 
(in  the  Bureau  of  Competition's  Evaluation  Office)  who  comnninicates  on  a 
regular  basis  with  the  Antitrust  Division's  Liaison  Officer  (located  in  the  Office 
of  the  Director  of  Operations).  Both  liaison  officers  maintain  a  file  system  in 
which  they  include  all  requests  for  "clearance"  (as  it  is  now  called)  to  conduct 
a  particular  investigation.  Such  clearances  are  routinely  granted  unless  the 
other  agency  already  has  underway  an  investigation  or  litigation  that  would 
be  duplicative  of,  or  interfere  with,  the  proposed  investigation.  Clearance  may 
also  be  "denied""  if  the  other  agency  has  greater  experience  in  or  commitment 
to  the  area  to  be  investigated.  It  is  important  to  note  that  the  so-called  "clear- 
ance" process  does  not  constitute  in  any  way  an  abdication  of  either  agency's 
enforcement  responsibilities,  and  both  agencies  are  free  under  the  agreement  to 
proceed  in  the  same  matter.  The  liaison  agreement  does,  however,  serve  to  alert 
both  agencies  to  possible  duplication  or  overlapping  effort. 

The  liaison  agreement  provided  that  neither  agency  could  contact  the  pro- 
posed respondent  or  defendant,  or  make  known  the  existence  of  an  investiga- 
tion, until  notice  under  the  liaison  agreement  had  been  made.  Under  the  clear- 
ance procedure  as  it  is  administered  in  the  Bureau  of  Competition,  we  do  not 
normally  seek  "clearance"  on  a  particular  investigation  until  a  determination 
has  been  made  through  the  evaluation  process  that  an  investigation  is  war- 
ranted. Occasionally,  in  a  matter  in  which  the  preliminary  work  may  be  ex- 
tensive, the  Department  of  Justice  will  be  notified  of  our  intent  to  initiate  an 
investigation  before  any  preevaluation  inquiry  is  actually  conducted. 

There  are  no  specifically  prescribed  divisions  of  authority  between  the  Anti- 
trust Division  and  the  Commission  as  to  clearances,  except  for  those  imposed 
by  differences  in  the  statutes.  For  example,  matters  involving  possible  crim- 
inal behavior  are  usually  investigated  by  the  Department,  because  the  Com- 
mission has  no  criminal  authority.  On  those  occasions  where  the  staffs  differ  as 
to  which  agency  should  have  clearance,  these  differences  are  usually  resolved 
in  the  first  instance  by  the  liaison  officers.  If  that  is  not  possible,  the  Assistant 
Director  for  Evaluation  in  the  Bureau  of  Competition  and  the  Director  or  De- 
puty Director  of  the  Office  of  Operations  at  the  Antitrust  Division  will  discuss 
and  resolve  most  remaining  controversies.  In  only  a  few  instances  since  I  have 
been  at  the  Commission  has  it  been  necessary  for  either  me  or  the  Chairman 
of  the  Commission  to  discuss  and  resolve  clearance  matters  directly  with  the 
Assistant  Attorney  General. 

On  the  whole,  I  would  say  that  the  liaison  agreement  between  the  agencies  is 
not  only  working  fairly  amicably,  but  it  is  also  fairly  expeditious.  The  Bureau 
attempts  to  make  determinations  of  all  requests  for  clearance  within  3-5  days, 
although,  in  the  past,  delays  were  occasionally  longer.  Requests  from  the 
Division  for  expedited  clearance  are  usually  resolved  within  24  hours.  My  staff 
and  members  of  the  staff  of  the  Antitrust  Division  have  initiated  discussions 
aimed  at  shortening  the  time  period  for  clearance,  particularly  for  matters 
which  come  to  our  attention  through  premerger  notification  under  the  Hart- 
Scott-Rodino  Antitrust  Improvements  Act  of  1976.  This  procedure  would  prob- 
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ably  include  weekly  (or,  if  necessary,  more  frequent)  meetings  between  tbe 
Assistant  Director  for  Evaluation  and  tbe  Deputy  Director  of  Operations  to 
resolve  all  clearance  differences. 

3.     THE    PROBLEM     OF     OLIGOPOLY 

The  subcommittee's  letter  asked  for  my  views  on  "whether  the  problem  of 
oligopoly  can  be  dealt  with  under  existing  statutes."  As  the  remainder  of  the 
subcommittee's  questions  seems  to  recognize,  this  oligopoly  question  also  raises 
a  host  of  related  questions  regarding  the  adequacy  of  the  FTC's  rides,  the  ad- 
vantages of  the  administrative  process,  and  the  possible  role  of  antitrust  rule- 
making in  solving  the  oligopoly  problem. 

In  my  view,  the  antitrust  treatment  of  oligopoly  is,  without  question,  the 
most  important  and  unsolved  question  that  we  face  today.  It  is  comforting  to 
note  that  there  are  relatively  few  single-firm  monopolies  in  significant  product 
lines  in  the  United  States  economy.  Many  key  industries  are  dominated,  how- 
ever, by  small  seller  groups,  or  oligopolies.  In  these  situations,  antitrust  efforts 
aimed  at  restructuring  raise  both  theoretical  and  practical  problems.  The  sub- 
committee's question  about  the  adequacy  of  existing  statutes  goes  to  the  issue 
of  theory. 

There  are  principally  two  statutes  which  might  deal  with  the  problem  of 
oligopoly,  section  2  of  the  Sherman  Act  and  section  5  of  the  FTC  Act.  Section  2 
of  the  Sherman  Act  (which  the  Commission  may  also  enforce,  in  effect,  through 
section  5  of  the  FTC  Act)  has  several  notable  weaknesses.  First,  the  statute 
speaks  in  terms  of  monopoly,  not  oligopoly.  Second,  even  assuming  that  this 
literal  reading  can  be  overcome,  the  courts  have  read  into  the  statute  certain 
requirements  which  would  render  successful  prosecution  of  an  oligopoly  most 
difficult. 

To  prove  unlawful  monopolizing,  even  in  the  form  of  the  so-called  "shared" 
monopoly,  the  market  shares  must  be  high — more  than  64  percent  and  usually 
much  higher.  In  addition,  the  government  must  show  that  the  monopoly  power 
evidenced  by  such  a  predominant  market  share  was  acquired  or  maintained 
willfully,  that  is,  deliberately.  It  is  a  defense  if  the  monopoly  was  acquired  and 
maintained  solely  because  of  product  superiority,  business  acumen,  or  historic 
accident. 

Market  shares  need  not  be  as  high  to  prove  an  unlawful  combination  or 
conspiracy  to  monopolize.  But  other  prerequisites  are  more  demanding.  Nor- 
mally, one  must  prove  "specific  intent,"  which  is  something  more  than  the 
"deliberateness"  element  required  in  a  monopolization  suit.  And.  at  least  with 
respect  to  "attempts  to  monopolize,"  it  appears  that  one  must  show  that  the 
defendant  has  a  "dangerous  probability"  of  achieving  a  monopoly.  That  is  a 
notoriously  difficult  burden  to  satisfy.  As  for  "conspiracy  to  monopolize,"  the 
prosecutor  must  show  by  direct  or  circumstantial  evidence  that  there  has  been 
concerted  conduct.  This  element  of  "concertedness"  is  often  exceedingly  dif- 
ficult to  demonstrate,  absent  a  written  agreement. 

As  I  have  indicated,  the  Commission's  authority  to  enforce  section  2  of  the 
Sherman  Act  derives  from  the  FTC  Act.  In  addition,  however,  the  Supreme 
Court  has  made  it  clear  that  the  Commission's  authority  under  section  5  of  the 
FTC  Act  (to  forbid  unfair  acts,  practices,  or  methods  of  competition)  extends 
to  activities  which  may  violate  the  spirit  but  not  the  letter  of  the  Sherman  Act 
or  which  contravene  other  public  values  than  those  enshrined  in  the  Sherman 
Act. 

Theoretically,  section  5  of  the  FTC  Act  should  give  the  Commission  much 
greater  flexibility  to  attack  oligopoly  and  oligopolistic  practices  than  would 
strict  enforcement  of  the  Sherman  Act.  The  precise  extent  of  the  Commis- 
sion's section  5  powers  over  oligopoly  remains  unclear,  however,  because  neither 
the  Commission  nor  the  courts  have  affirmed  its  use  in  a  concrete  case.  Two 
such  cases  are  presently  pending  before  administrative  law  judges  of  the  FTC ; 
the  so-called  Cereal  case    (docket  8883)    and  the  Exxon  case    (docket  8934). 

Rather  than  discuss  the  Cereal  case  at  length,  I  am  submitting  for  the  sub- 
committee's consideration  a  copy  of  complaint  counsel's  pretrial  brief.  Under- 
neath the  elaborate  economic  analysis,  it  can  be  seen  that  a  bedrock  of  tradi- 
tional Sherman  Act  conduct  is  alleged.  While  proof  of  these  allegations  should 
support  the  conclusion  that  a  combination  to  monopolize  has  occurred,  the 
major  unresolved  theoretical  question  is  the  question  of  relief.  A  judgment  as 
to  the  adequacy  of  current  law  to  deal  with  oligopoly  really  hinges  upon  the 
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issue  of  relief  in  the  Cereal  ease,  assuming  that  the  violation  of  section  5  is 
proved.  If  substantial  structural  relief  is  not  ultimately  upheld,  the  need 
for  new  legislation  will  have  to  be  considered. 

The  Commission's  case  against  the  eight  largest  domestic  petroleum  refiners, 
the  Exxon  case,  illustrates  another  example  of  the  potential  application  of 
the  FTC  Act  to  the  problems  of  oligopoly.  The  complaint  alleges  that  Exxon 
and  the  other  companies  have  engaged  in  individual  and  common  courses  of 
conduct  resulting  in  three  separate  violations  of  section  5:  1.)  a  combination 
or  agreement  to  monopolize  refining  of  crude  oil  into  petroleum  products,  2.) 
maintenance  of  monopoly  power  over  the  refining  of  crude  oil  into  petroleum 
products,  and  3.)  restraints  of  trade  and  maintenance  of  a  noncompetitive  mar- 
ket structure  in  the  refining  of  crude  oil  into  petroleum  products.  While  some 
of  these  charges  fit  within  the  typical  Sherman  Act  mold,  others  do  not — 
particularly  the  charge  of  maintaining  a  noncompetitive  market  structure.  By 
proceeding  under  these  broad  section  5  charges,  we  hope  to  prevail  whether  or 
not  we  can  satisfy  the  more  demanding  Sherman  Act  requirements.  For  in- 
stance, we  may  win  the  case  even  without  proof  of  such  Sherman  Act  elements 
as  "specific  intent,"  "dangerous  probability."  or  "concertedness." 

In  sum,  it  is  our  view  that  section  5  of  the  FTC  Act  can  be  adapted  to  meet 
the  problem  of  oligopoly — and  is  being  so  adapted  in  the  Cereal  and  Exxon 
cases.  Nevertheless,  the  Commission  or  the  courts  may  disagree  after  the  de- 
velopment of  full  adjudicatory  records  in  those  cases.  Thus,  it  may  take  years 
before  we  receive  a  definitive  answer.  In  the  meantime,  to  be  on  the  safe  side, 
we  necessarily  will  attempt,  where  we  can,  to  satisfy  the  traditional  Sherman 
Act  standards  in  those  cases. 

Another  aspect  to  the  question  of  whether  existing  statutes  are  adequate  to 
solve  the  oligopoly  problem  is  the  practical  question  of  whether  litigation  under 
those  statutes  can  proceed  to  a  reasonable  period  of  time.  On  that  score.  I 
have  some  doubts.  Of  course,  antitrust  litigation  traditionally  takes  longer  than 
most  other  kinds  of  cases.  Our  present  cases  seem  to  be  faring  no  worse  in  this 
regard  than  did  the  major  antitimst  cases  in  the  past.  We  are  sympathetic, 
nevertheless,  to  the  current  public  impatience  over  the  pace  of  these  lawsuits. 

The  trouble  with  oligopoly  cases — regardless  of  who  brings  them — is  that 
they  often  require  an  exceptionally  comprehensive  inquiry  into  the  facts  sur- 
rounding how  each  alleged  oligopolist  communicated  with  or  reacted  to  the 
other  oligopolists.  A  substantial  term  of  years  must  be  surveyed  before  con- 
cluding that  the  structure  of  the  industry  is  immutably  noncompetitive.  If 
the  industry  is  complicated  or  vertically  integrated,  as  petroleum  is,  that  multi- 
plies the  difficulties  of  discovery  and  proof.  And,  of  course,  in  such  cases,  where 
divestiture  or  other  radical  relief  is  a  possibility,  the  respondents  have  every 
incentive  to  delay. 

This  leads  to  another  practical  problem  that  is  inevitably  a  part  of  big  case 
litigation :  staff  turnover.  A  lot  can  be  lost,  in  substance  and  in  strategy,  each 
time  a  new  group  of  attorneys  takes  over  the  prosecution  of  an  oligopoly  case 
such  as  Cereal  or  Exxon.  We  are  becoming  reconciled  to  the  inevitability  of 
substantial  turnover  in  such  litigation.  We  have  noticed  that  when  the  case 
is  in  its  early  stages — fighting  off  motions  to  dismiss  and  other  "legal"  or  "jur- 
isdictional" motions — staff  morale  is  usually  high  and  turnover  low.  Attorneys 
like  these  skirmishes.  When  the  case  moves  into  document  discovery  and  de- 
positions, morale  drops  and  the  staff  suffers  attrition.  Exxon  is  presently  in 
that  stage.  To  cut  down  on  the  drudgery,  as  well  as  to  increase  our  information 
storage  and  retrieval  capabilities,  we  are  relying  heavily  on  paralegals,  outside 
contractors,  and  computer  assistance.  To  minimize  turnover,  we  have  permitted 
the  attorney  staff  to  work  part-time  on  other  cases  so  that  they  have  a  variety 
of  experiences  and  opportunities  to  develop  professional  skills.  The  Cereal  case 
demonstrates  that  morale  and  turnover  problems  lessen  when  a  matter  finally 
reaches  trial.  The  staff  on  the  Cereal  case  has  been  essentially  the  same  for  the 
last  three  years,  and  their  morale  has  been  high.  Eventually,  I  expect,  the 
Exxon  case  will  benefit  from  this  phenomenon. 

4.    RULES    OF    PROCEDURE    AND    THE    ADMINISTRATIVE    PROCESS 

You  have  asked  whether  the  large  structural  case  can  be  expeditiously 
handled  under  the  FTC's  procedural  rules.  What  are  the  advantages  and  dis- 
advantages of  the  administrative  process? 
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For  several  years  there  has  been  debate  regarding  the  proper  scope  of  dis- 
covery in  Commission  litigation.  Traditionally,  Commission  complaints  have 
been  preceded  by  elaborate  factual  investigations  using  the  broad  suhpena 
powers  that  the  Commission  possesses.  The  Commission  and  its  judges  have 
been  slow  to  adapt  to  the  new  wave  of  structural  litigation,  like  Exxon,  which 
may  not  have  been  preceded  by  this  traditionally  elaborate  pre-complaint  fact- 
finding. 

The  Exxon  staff  several  years  ago  proposed  that  the  discovery  rules  em- 
ployed in  Federal  court  be  applied  to  their  case.  Although  the  Commission  denied 
that  request,  proposed  changes  in  the  Commission's  discovery  rules  largely 
along  the  lines  of  the  Exxon  proposal  were  published  for  comment.  The  com- 
ments showed  that  such  liberalized  discovery  might  undermine  the  ability  of 
the  administrative  law  judges  (ALJs)  to  expedite  traditional  small  and  medium- 
size  FTC  cases.  The  Commission  is  now  considering  a  more  modest  revamping 
of  the  discovery  rules.  We  hope  that  these  revisions  will  allow  interrogatories, 
which  are  a  convenient  way  of  focusing  subsequent  document  and  deposition 
discovery,  and  eliminate  the  requirement  that  complaint  counsel  undertake 
"voluntary"  interviews  before  resorting  to  depositions  of  respondents.  These 
changes,  coupled  with  the  Commission's  ruling  in  Exxon  that  ALJs  can  borrow 
from  the  Manual  for  Complex  Litigation  used  by  Federal  court  judges,  should 
help  speed  the  necessarily  extensive  discovery  stage  in  large  structural  cases. 

There  are  other  possible  changes  in  Commission  procedure  that  deserve 
scrutiny.  As  the  Exxon  experience  illustrates,  suhpena  enforcement  could  be 
greatly  speeded  if  the  Commission  had  contempt  and  penalty  power,  rather  than 
having  to  seek  enforcement  and  penalties  in  Federal  court.  In  antitrust  cases 
brought  in  a  Federal  district  court,  interlocutory  appeals  in  discovery  matters 
are  discouraged  by  statute  and  case  law.  By  contrast,  multiple  levels  of  review 
are  built  into  Commission  discovery  and  thus  effectively  invite  respondents  not 
to  cooperate.  If  compliance  with  an  ALJ  suhpena  is  nut  forthcoming — as  hap- 
pened recently  in  Exxon — complaint  counsel  must  ask  the  ALJ  'to  certify  the 
question  of  court  enforcement  to  the  Commission.  The  Com  mission  then  au- 
thorizes its  General  Counsel  to  go  to  district  court.  Even  if  the  ALJ,  the  Com- 
mission, the  General  Counsel,  and  the  court  act  promptly,  several  months 
of  momentum  are  inevitably  lost.  If  the  Commission  had  full  suhpena  en- 
forcement power  and  if  court  appeals  from  Commission  interlocutory  orders 
were  narrowly  circumscribed  as  in  district  court  discovery  practice,  much  de- 
lay could  be  eliminated.1 

The  arguments  in  favor  of  the  FTC  administrative  process  for  resolving 
complex  economic  cases  are  familiar.  I  really  have  nothing  new  to  add  to  the 
following  eight  points. 

First,  as  noted  earlier,  the  FTC  process  has  an  advantage  because  of  the 
breadth  and  flexibility  of  section  5  of  the  FTC  Act  relative  to  other  antitrust 
statutes,  particularly  the  Sherman  Act.  Consistent  development  of  precedent 
under  so  broad  a  statute  should  require  the  expertise  of  a  permanent  adminis- 
trative body. 

Second,  the  Commission's  arsenal  of  precomplaint  investigative  tools  his- 
torically has  been  broader  than  the  Justice  Department's  (except  in  the  crim- 
inal area),  although  that  gap  is  now  just  about  closed. 

Third,  the  administrative  law  judges  and  the  Commissioners  have  greater 
day-to-day  contact  with  the  antitrust  statutes  and  relevant  economic  concepts 
than  does  the  typical  district  court  judge. 

Fourth,  the  agency  is  independent  of  the  executive  branch  and  thus  not  sub- 
ject to  interference  or  to  interdepartmental  demands  for  compromise  in  its  en- 
forcement of  what  should  be  regarded  as  politically  neutral  statutes. 

Fifth,  in  the  event  that  an  investigation  does  not  warrant  a  complaint  pro- 
ceeding, or  if  a  complaint  proceeding  is  jeopardized  by  procedural  delays  or 
changed  circumstances,  the  agency  has  the  flexibility  to  convert  the  matter 
into  a  rulemaking  or  legislative  recommendation  to  Congress. 

Sixth,  the  Commission's  historical  statutory  role  in  conducting  broad  eco- 
nomic studies  and  in  preparing  reports  to  Congress  gives  it  particular  expertise 
in  many  of  the  industries  which  have  become  appropriate  for  administrative 
adjudication  or  rulemaking.  This  is  true,  for  example,  of  petroleum,  food,  and 
health  care. 


1  Enactment  of  S.   12S8.  the  FTC  Improvements  Act  of  1977.  could  greatly  aid  In  this 
regard. 
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Seventh,  because  the  Commission's  quasi-judicial  power  derives  from  article  I, 
section  8,  of  the  Constitution,  and  not  from  article  III  with  its  "case  or  con- 
troversy" jurisdictional  limitation,  there  may  he  greater  flexibility  to  conduct 
an  investigative  inquiry  in  a  Commission  litigation  context  than  there  would 
be  in  Federal  court. 

Eighth,  as  we  expand  our  litigation  support  and  information  storage  and 
retrieval  capability,  net  only  the  litigating  staff,  but  also  the  AL.Ts,  will  have 
access  to  it.  This  sharing  of  the  benefits  of  modern  technology  almost  cer- 
tainly would  not  be  so  easy  to  provide  to  a  Federal  district  judge. 

As  I  have  already  mentioned,  the  chief  disadvantage  of  the  administrative 
process,  as  now  constituted,  is  the  additional  built-in  levels  of  review  before 
discovery  enforcement  can  be  obtained.  With  respect  to  decisionmaking  on  the 
merits,  however,  the  three  levels — AI,J,  Commission,  and  U.S.  Court  of  Ap- 
peals— are  not  dramatically  different  from  those  that  exist  in  the  complex  Fed- 
eral court  case.  The  Commission's  success  rate  in  appellate  court  review  of  its 
final  decisions  is  materially  enhanced,  of  course,  by  the  easy  dictates  of  the 
"substantial  evidence"  standard  as  the  basis  for  affirmance  of  administrative 
agency  action.  Further,  in  coping  with  complex  economic  cases,  the  Commis- 
sion should  have  the  flexibility  in  the  future  to  experiment  with  multiple  and 
backup  assignments  of  the  ALJs.  These  procedures  would  accelerate  postcom- 
plaint  discovery  and  eliminate  the  spectre  of  retrial  due  to  the  disability  of 
any  particular  judge. 

5.    THE   FTC's    RULEMAKING    POWERS 

Finally,  you  have  requested  my  views  as  to  what  the  FTC's  rulemaking 
powers  can  contribute  to  the  solution  of  antitrust  problems. 

Since  joining  the  Commission  as  Director  of  the  Bureau  of  Competition,  I 
have  become  increasingly  more  convinced  that  rulemaking  provides  an  op- 
portunity for  the  Commission  to  deal  with  a  number  of  significant  antitrust 
issues.  I  have  advocated  the  use  of  such  powers,  and  a  number  of  areas  for 
possible  rulemaking  are  currently  under  study.  In  one,  involving  state  milk 
price  regulation,  the  Commission  last  week  approved  an  investigatory  resolu- 
tion to  allow  the  staff  to  consider,  among  other  possible  forms  of  relief,  the 
use  of  rulemaking  to  deal  with  local  or  state-level  price  fixing  in  the  sale  of 
milk.  Since  this  formal  investigation  is  now  underway,  it  would  be  premature 
for  me  to  discuss  whether  this  will  in  fact  result  in  proposed  rulemaking. 
There  are.  however,  a  number  of  other  areas  in  which  rulemaking  might  be 
appropriate  because  the  number  of  parties  affected  is  large  and  the  issues  are 
too  complex  to  lie  put  to  rest  in  a  single  "test  case." 

I  am  not  sure  at  this  time  of  the  full  reach  of  the  Commission's  rulemaking 
powers  in  the  competition  area.  We  will  have  to  analyze  carefully,  for  ex- 
ample, the  extent  to  which  rulemaking  might  be  used  to  shift  burdens  of  proof 
in  certain  kinds  of  fact  situations  or  to  declare  certain  practices  to  lie  unfair 
methods  of  competition.  Accordingly,  I  am  not  prepared  to  comment  on  such 
proposals,  other  than  to  indicate  that  they  are  under  active  consideration. 

Thank  you,  Mr.  Chairman,  for  affording  me  this  opportunity  to  respond  to 
the  important  questions  raised  by  the  subcommittee. 
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MEMORANDUM: 


Re:   Details  of  proooocd  liaison  arrangement 

of  Federal  Trnde  Commission  with  Antitrust 
Dlvlolon  of  the  Department  of  Juotlce. 

In  a  conference  authorized  by  the  Commission  held 
June  21,  1949,  between  Aoslotant  Chief  Trial  Counsel 
Everctte  Maclntyre  and  Assistant  Chief  Examiner  L.  Garland 
i'.cndrie):  for  tho  Federal  Trade  Commission,  and  Assistant 
Attorney  General  Herbert  A.  Bergson,  Kr.  Holme3  Baldrldge, 
Chief  of  the  Litigation  Section  of  the  Antl  trust '  Dlvlolon, and 
Kr.  Edward  P.  Hodges,  Chief  of  the  Complaint  Section  of  the 
Antitrust  Division,  for  the  Department  of  Justice,  a 
proposal  was  presented  by  Kr.'  Maclntyre  for  the  establishment 
of  a  systematic  mutual  exchange  of  information  regarding 
pending  anti-monopoly  investigations  and  of  each  new  investi- 
gation at  the  time  it  is  directed. 

At  the  said  conference  it  was  agreed  that  such  a  system 
be  instituted.   The  details  thereof  were  discussed  and 
agreed  upon  by  Kr.  Kaclntyre,  Kr.  Kendrick  and  Mr.  Hodgeo 
in  conference  on  the  same  day.   These  were  aa  follows: 

A  card  system  will  bo  inaugurated  in  the  Office  of 
Assistant  Chief  Examiner  Kendrick  for  tho  Commission,  and 
in  the  office  of  Kr.  Edward  P.  Kod^eo,  Chief  of  the  Complaint 
Section  of  tho  Antitrust  Division  for  the  Department  of 
Juotlce.   These  cardo  are  to  be  made  In  duplicate,  exchanged 
between  the  two  offices,  and  a  file  of  ouch  exchange  cards 
retained  in  each  office.   The  information  to  be  shown  on  the 
said  card3  will  include  the  following  for  each  pending 
investigation  and  each  now  investigation  at  the  time  it  is 
directed;   the  filo  number,  the  title,  specification  of 
product  or  products  involved,  and  a  statement  of  the  charges 
involved. 

Tho  agreement  arrived  at  provides  that  the  information 
concerning  Federal  Trade  Commission  investigations  will  be 
transmitted  from  the  office  of  Assistant  Chlof  Examiner 
L.  Garland  Kendrick  to  the  office  of  Kr.  Edward  P.  Hodrcs, 
Chief  of  the  Complaint  Section  of  the  Antitrust  Division 
of  the  Department  of  Justice,  and  Information  concerning 
Department  of  Justice  antl-mononoly  investigations  will' be 
transmitted  from  the  Office  of  Mr.  Hodgoo  to  tho  offloc  of 
Kr.  Kendrick.   The  information  thus  oxchangod  will  bo  doolg- 
natod  "confidential". 


Upon  receipt  of  a 
new  investigation  ha  a  b 
information  lr   to   bo   co 
recipient  of   tho  cord, 
pending  in  hlo   agency  c 
commodity,    and  charges. 
in  the  oppoclte  agency, 
can  proceed  without  fur 
a  natter  ic  pending,    fu 
the  new  investigation  1 
contained   ahail  in  any 
independent  deciaion  as 
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card  disclosing  information  that   a 
eon  directed  by  either  agency, 
nvcyed  bad',   by  telephone   from   the 
as    to   whether  or   not  any  natter  ic 
onccrning   the   specific  par;y  or  parties, 
Should   there   be    no  matter  pending 

investigation  of   tho   submitting  agency 
thcr  liaison.      If,    on   tho  other  hand, 
rther  liaison  is   to  be   effected  before 
s  undertaken.,      However,    nothing  herein 
way  limit   either  agency  in  making  an 

to  what  investigation  it  will  undertake. 


The  representatives  of  tho   two  agencies  have  signified 
their  agreement   to   tho  dotails  of   this  arrangement  by   signing 
this  memorandum* 


Ever et to  K-ac-£nt'yre»~ 

Assistant  Chief  Trial  Counsel, 


I J  'Ml 

Unrl  .  rr,  o  ' :  f 


li.  Garland  kc-.  noi'ick, 
Assistant  Chief  Examiner  for 
the  Federal  Trade  Commission. 


U* 


fcaward  ^.    Hodgcn,     '  / 

Chief  of  Complaint  3ectlo/i 
of  tho  Antitrust  Division, 
Department  of  Justice. 


Juno   30,-  1948. 
LC-K:pb 
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PANEL    OF   DEFENDANTS    IN    MAJOR    ANTITRUST   CASES 

Senator  Kennedy.  Attorney  General  Bell  recently  suggested  that 
major  monopolization  cases  filed  under  section  2  of  the  Sherman  Act 
may  be  too  large  for  the  courts  to  handle.  Thus,  part  of  our  inquiry 
must,  focus  on  the  methods  and  procedures  that  might  expedite  the 
process  and  still  preserve  the  parties'  rights.  So  our  next  panel  is 
composed  of  big  case  defendants— A.T.  &  T..  IBM,  and  Exxon. 

For  IBM,  the  former  Attorney  General  Nicholas  Katzenbach  the 
firm's  general  counsel,  for  A.T.  &  T.,  Harold  Levy,  the  firm's  general 
attorney;  and  for  Exxon,  J.  G.  Clarke,  who  is  the  senior  vice  presi- 
dent, who  is  accompanied  by  the  firm's  general  counsel,  Richard 
Lombard.  We  will  start  with  Mr.  Katzenbach. 

Of  course  we  are  delighted  to  welcome  you  back  to  the  Judiciary 
Committee.  You  have  appeared  on  numerous  occasions  on  a  variety 
of  different  public  policy  questions.  You  served  with  great  distinc- 
tion as  an  Attorney  General  of  the  United  States.  This  committee 
has  always  valued  your  comments  on  all  matters  related  to  public 
policy  questions.  We  welcome  the  chance  to  have  you  back  again 
to  help  us  on  some  tough  and  difficult  questions. 

It  is,  of  course,  a  very  deep  personal  pleasure  to  welcome  you, 
and  I  am  glad  to  see  you  again. 

STATEMENT  OF  NICHOLAS  DE  B.  KATZENBACH,  GENERAL 

COUNSEL,  IBM 

Mr.  Katzenbach.  Thank  you  very  much,  Mr.  Chairman. 

I  have  submitted  a  statement  here.  I  am  not  going  to  try  to  sum- 
marize all  of  it,  but  I  would  like  to  make,  very  briefly,  just  one  or  two 
points. 

I  am  delighted  the  subcommittee  is  exploring  ways  to  make  the 
antitrust  laws  more  effective,  and  particularly  what  can  be  done  to 
avoid  delay  in  the  resolution  of  complaints.  There  is  far  too  much 
delay  in  antitrust  cases  today.  Most  of  it,  in  my  judgment,  is  totally 
inexcusable.  I  think  it  is  much  worse  than  this  subcommittee  thinks 
or  even  imagines.  If  you  take  the  suit  against  IBM,  it  has  been 
pending  more  than  8  years,  and  the  investigation  started  10  years 
ago.  The  trial  itself  has  been  going  on  for  2  years  this  month.  The 
transcript  is  50,000  pages  long  with  hundreds  of  thousands  of  pages 
of  documents  in  evidence. 

Nevertheless,  the  Government's  case  is  not  completed  and  will  not 
be  completed  for  months  to  come.  It  is  anyone's  guess  as  to  how  long 
the  rest  may  take.  It  is  not  unreasonable  to  say  that  it  will  be  in 
trial  for  another  3  or  4  years.  It  will  take  the  court  1  to  2  years  to 
make  a  decision.  If  that  decision  is  appealed  by  the  losing  party — as 
it  almost  certainly  will  be— it  will  go  on  for  another  3  years,  there 
will  be  a  resolution  on  that  case,  on  the  merits,  perhaps  in  something 
approaching  another  decade. 

None  of  that  estimate  takes  into  consideration  that  the  Antitrust 
Division  is  now  inserting  a  new  team  of  lawyers  who  admit  knowing 
nothing  about  the  facts  of  the  case  and  who  want  to  start  discovery 
all  over  again  by  deposing  and  taking  documents  from  about  300- 
odd  IBM  employees  and  witnesses.  There  are  obviously  steps  that 
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can  be  taken  to  make  that  process  more  efficient,  more  decisive,  and 
less  consuming  of  judicial  and  lawyer  time.  I  have  emphasized  some 
of  those  steps  in  my  statement. 

The  point  that  I  really  want  to  emphasize  here  is  the  common 
belief  that  delay  is  sought  by  defendants  and  that  defendants' 
counsel  are  capable  of  extending  a  case  indefinitely.  That,  Mr. 
Chairman,  is  absolute  nonsense.  I  do  not  know  any  judges  or  experi- 
enced litigators  who  would  not  agree  that,  if  a  plaintiff  is  prepared 
and  wants  to  go  to  trial,  and  if  the  court  believes  that  case  should  be 
tried,  that  there  is  anything  any  defendant  can  do  to  greatly  extend 
or  delay  that  case.  I  simply  do  not  think  it  is  possible. 

In  that  connection,  Mr.  Chairman,  I  would  like  to  make  two  com- 
ments. A  previous  witness  here,  in  addition  to  other  misstatements, 
quoted  a  statement  attributed  to  Judge  Bromley  about  delay  in 
cases.  It  seems  to  me  that  the  subcommittee  should  know  that  that 
quotation  is  taken  out  of  context  from  proceedings  before  Federal 
judges  19  years  ago.  The  precise  point  Judge  Bromley  was  making  is 
that  there  is  no  excuse  for  permitting  delay  in  cases. 

I  have  the  full  text  of  his  remarks.  He  was  addressing  the  most 
distinguished  Federal  judges.  I  would  like  to  submit  for  the  record 
the  text.  I  do  not  say  that  the  witness  knew  that.  He  had  not  pre- 
pared his  own  statement.  He  probably  had  never  read  Judge  Brom- 
ley's full  text.  That  statement  begins  with  the  words,  "Were  I  to 
title  what  I  hope  to  say  today,  it  would  be  this:  A  study  in  contrast 
between  judicial  control  and  noncontrol  of  "big''  Government 
cases.  That  is  what  he  talked  about.  Much  of  what  he  said  19  years 
ago  is  just  as  true  today  when  he  said  it. 

Senator  Kennedy.  "We  will  make  it  a  part  of  the  record. 

[The  material  referred  to  appears  after  Mr.  Katzenbach's  pre- 
pared statement.] 

Mr.  Katzexbaott.  I  would  like  to  make  one  other  point  in  con- 
nection with  the  IBM  case.  I  make  it  this  way :  I  think  that  there  has 
been  a  total  failure  in  the  management  of  that  case  on  the  Govern- 
ment's side. 

I  am  responsible  for  litigation  in  the  IBM  companv.  I  put 
jf.  +o  you.  If,  3  years  after  this  litigation  had  begun.  I  decided 
to  put  a  totally  new  law  firm  with  no  experience  and  no  background 
into  the  trial  of  that  case,  and  then,  when  the  case  was  halfway 
over,  I  decided  to  put  a  totally  new  trial  team  with  no  experience 
and  no  knowledge  about  that  litigation  into  it,  I  ask  you  what  the 
management  of  IBM  would  do  to  me  in  terms  of  carrying  out  my 
responsibility.  I  believe  I  not  only  would  be  fired,  but  I  would  be  a 
very  poor  risk  for  any  malpractice  insurance. 

I  have  made  other  suggestions.  The  principal  suggestion  that  I 
make  is  that  cases  be  prepared  before  they  are  brought.  If  they  are, 
I  do  not  think  defendants  can  delay  them,  and  I  think  judges  can 
try  them.  I  personally  see  no  reason  why  a  bisj  case  cannot  be  re- 
solved at  least  at  the  district  court  level,  from  the  time  investigation 
begins  until  its  resolution,  in  a  period  of  Z-3y2  years  at  the  most. 
Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  Thank  you. 

Mr.  Lew? 
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STATEMENT  OF  HAROLD  S.  LEVY,  AMERICAN  TELEPHONE  AND 

TELEGRAPH  COMPANY 

Mr.  Levy.  Thank  you,  Mr.  Chairman.  I  am  Harold  S.  Lew. 
genera]  attorney  of  the  American  Telephone  &  Telegraph  Co. 
My  responsibilities  include  the  defense  of  all  antitrust  suits  against 
the  Bell  system,  including-  the  Department  of  Justice  suit  which  was 
filed  in  November  1974.  With  me  today  on  my  right  is  John  F. 
Preston,  Jr.,  the  associate  general  counsel  of  A.T.  &  T. 

At  the  outset,  Mr.  Chairman,  I  would  like  to  say  that,  while  I 
appreciate  the  invitation  of  this  subcommittee  to*  participate  in 
these  hearings,  my  very  presence  here  seems  to  me  to  underscore 
one  of  the  most  serious  causes  of  the  problem  with  which  the  sub- 
committee is  dealing. 

The  Bell  system  has  been  in  existence  for  more  than  100  years. 
Throughout  most  of  that  period,  it  has  existed  under,  as  part  of,  a 
comprehensive  legislative  plan  to  foster  a  single  nationwide  telecom- 
munications network  providing  reliable  service  to  as  many  people  as 
possible  at  the  lowest  reasonable  rates.  By  and  large,  I  believe  that 
the  Bell  system  has  fulfilled  that  mission.  It  has  provided  the  Ameri- 
can people  the  best  telephone  service  in  the  world  at  the  lowest  real 
prices  paid  anywhere  in  the  world. 

Unfortunately,  our  participation  in  these  hearings  has  nothing 
whatever  to  do  with  any  of  this.  As  I  understand  it,  we  are  here 
because  .we  are  defendants  in  a  large  antitrust  case;  that  is,  because 
somebody  in  a  position  of  power  in  the  U.S.  Department  of  Justice 
decided  that  universal  service,  of  good  quality,  at  reasonable  rates 
was  not  the  appropriate  goal  of  American  telecommunications 
policy.  On  the  theory  there  ought  to  be  more  competition  in  the  pro- 
vision of  telecommunications,  the  department  has  asked  the  Federal 
courts  to  break  up  the  Bell  system  and  substitute  something  else,  in- 
deed something  else  that  the  department  does  not  even  bother  pre- 
cisely to  define. 

Mr.  Chairman,  as  I  developed  at  greater  length  in  the  written  state- 
ment which  I  have  submitted,  the  very  fact  that  such  an  antitrust 
case  could  be  brought  illustrates  one  of  the  major  reasons  that  the 
courts  are  congested  with  large  antitrust  litigation.  There  has  been 
overzealous  devotion  to  the  abstract  theory  of  competition  in  the 
Department  of  Justice  and  not  enough  common  sense  recognition  of 
where  such  antitrust  theory  does  not  properly  apply. 

With  all  of  the  problems  that  this  Nation  faces  at  this  stage  of  its 
history,  problems  that  include  deterioration,  bankruptcy,  and  chronic 
deficits  that  must  be  financed  by  the  taxpayer  in  vital  parts  of  the 
economic  infrastructure  of  the  country,  the  idea  that  enormous  efforts 
and  resources  should  be  devoted  to  a  judicial  proceeding  to  restruc- 
ture one  of  the  few  industries  in  the  country  that  has  really  worked 
and  continues  to  work  well,  suggests  that  the  Department  of  Justice 
has  lost  contact  with  the  system  of  priorities  that  should  control  the 
allocation  of  governmental  resources  in  the  interest  of  the  people. 

Moreover,  even  beyond  the  distortion  of  priorities,  the  department's 
suit  is  necessarily  premised  on  a  belief  that  a  court,  with  the  depart- 
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merit's  assistance,  can  come  up  with  a  more  publicly  beneficial  way  to 
provide  telecommunications  service  that  has  developed  from  100 
years  of  experience  under  continuous  legislative  and  regulatory  re- 
view. I  believe  that  such  a  premise,  which  simply  ignores  the  value 
of  experience  and  insists  upon  a  quest  for  pure  competition,  even  at 
the  expense  of  destroying  that  which  has  proven  to  be  excellent,  is 
both  distressing  and  dangerous.  This  kind  of  attitude  is  directly 
related,  in  my  judgment,  to  the  fundamental  problems  with  which 
these  hearings  are  concerned :  delay  in,  and  court  congestion  resulting 
from,  large  antitrust  litigation. 

I  think  those  problems  are  dramatically  illustrated  by  the  depart- 
ment's pending  suit  against  the  Bell  system.  It  is  a  suit  that  literally 
involves  scores  of  separate  charges  affecting  virtually  every  aspect  of 
the  Bell  system's  business  and  ranging  in  time  over  the  entire  100 
years  in  which  the  Bell  system  has  been  in  existence. 

In  an  effort  to  prove  these  charges,  the  Government  embarked 
upon  a  discovery  program  that  includes  a  request  for  production  of 
more  than  a  billion  pages  of  material  from  the  Bell  System's  files.  It 
ultimately  could  involve  hundreds,  if  not  thousands,  of  depositions  of 
the  officers  and  employees  of  the  Bell  System  and  other  companies  in 
the  telecommunications  industry.  I  will  admit  that  the  Bell  System 
case  is  unusual.  Indeed,  if  tried,  it  would  almost  certainly  be  the  most 
protracted  and  complex  case  ever  tried  under  the  antitrust  laws. 
But  it  does  emphasize  the  point  that  no  mere  procedural  change 
designed  to  expedite  the  handling  of  major  litigation  could  make 
the  preparation  and  the  trial  of  that  case  anything  other  than  what 
it  would  certainly  be :  a  massive  undertaking  requiring  the  expendi- 
ture of  hundreds  of  millions  of  dollars  over  a  period  of  at  least  10 
years. 

Mr.  Chairman,  I  believe,  however,  that  the  department's  suit 
against  the  Bell  System  does  point  up  two  possible  avenues  for 
dealing  with  the  problems  of  court  congestion  and  delay  in  large 
antitrust  litigation.  I  will  use  those,  if  I  may,  to  make  some  specific 
recommendations  for  your  consideration.  Every  charge  made  by  the 
department  in  its  suit  relates  to  matters  subject  to  pervasive  regu- 
latory jurisdiction  of  the  Federal  Communication  Commission  and 
comparable  state  regulatory  agencies.  Indeed,  in  virtually  every  in- 
stance, these  regulatory  agencies  have  already  exercised  their  juris- 
diction over  the  very  matters  to  which  the  department's  charges 
relate  and  have  established  rules  which  currently  govern  the  very 
relationships  in  the  industry  that  are  the  subject  of  the  department's 
suit. 

The  purpose  of  the  suit,  is  not  to  change  those  regulatory  decisions. 
Quite  the  contrary,  the  department  has  not  even  suggested  that  an 
antitrust  court  would  even  have  such  power.  Instead,  the  depart- 
ment's sole  aim  in  its  suit  against  the  Bell  System  is  to  use  the 
previous  existence  of  practices  with  which  it  disagrees  as  the  basis 
for  breaking  up  the  Bell  System  and  restructuring  the  telecommuni- 
cations industry  in  some  way  more  to  its  liking.  In  my  judgment, 
such  a  case  constitutes  a  misuse  of  the  antitrust  laws  in  two  separate 
respects : 
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First,  because  it  involves  an  effort  to  relitigate  matters  already 
resolved  by  responsible  regulatory  agencies  under  a  pervasive  scheme 
of  regulation.  Secondly,  because  it  seeks  to  impose  on  the  courts  an 
essentially  political  question,  the  proper  structure  of  American 
industry.  It  is  a  question  which,  as  the  new  Attorney  General  re- 
cently suggested,  ought  to  be  resolved  by  Congress  itself  and  not 
in  the  courts. 

It  is  my  view  that  the  problems  of  delay  and  the  court  congestion 
resulting  from  major  antitrust  litigation  are  seriously  exacerbated  by 
this  kind  of  misuse  of  the  antitrust  laws.  Such  misuses  have  not 
been  limited  to  the  Bell  system  case,  although  it  is  certainly  the 
most  egregious  example  to  date.  Accordingly,  Mr.  Chairman,  I 
would  urge  that  the  Congress  undertake  prompt  efforts  to  deal  with 
these  problems.  Specifically,  my  recommendations  are  these : 

First,  that  Congress  take  steps  to  prevent  litigation  with  respect  to 
the  same  matters  before  regulatory  agencies  and  antitrust  courts,  and 
second,  that  Congress  reassert  its  authority  over  the  structure  of 
American  industry  and  make  it  plain  that  the  antitrust  courts  are 
not  to  be  burdened  with  cases  for  that  sole  or  predominant  purpose. 

In  my  judgment,  these  are  the  proper  steps  to  be  taken  rather  than 
the  kinds  of  extreme  procedural  changes  that  have  been  suggested  in 
the  past,  including  changes  in  the  substantive  law  and  the  creation  of 
evidentiary  presumptions  deliberately  designed  to  make  it  easier  for 
the  department  to  obtain  favorable  antitrust  judgments.  Such  changes 
are  basically  unwise  and  involve,  at  best,  improper  invasions  of  the 
judicial  process  and,  at  worst,  can  be  flagrant  violations  of  due 
process  of  law. 

Court  congestion  and  delay  in  antitrust  litigation  are,  surely, 
serious  problems;  but  they  are  not  nearly  serious  enough  to  justify 
abandonment  of  the  tradition  of  fairness  in  judicial  proceedings. 

I  believe  Congress  should — and  I  am  confident  that  it  will— ap- 
proach these  problems  with  the  good  sense  that  characterizes  the 
American  legislative  process.  I  believe  that  the  approach  that  I  have 
described  at  length  in  my  written  statement  and  outlined  here  is 
in  that  tradition.  Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  I  think  that  is  interesting.  You  mentioned  the 
role  of  Congress  making  these  decisions.  We  can  come  back  to  that 
later  on.  Senator  Laxalt,  a  member  of  the  subcommittee,  has  expressed 
concern  about  the  role  of  politics  and  whether  it  can  deal  with  this 
any  more  effectively  than  the  courts.  We  will  come  back  to  that  is- 
sue later.  That  is  a  good  introduction  for  Mr.  Clarke,  who  perhaps 
does  not  ouite  agree  with  that  suggestion. 

Mr.  Clarke? 

STATEMENT  OF  J.  G.  CLAKKE,  SENIOR  VICE  PRESIDENT,  EXXON 

CORPORATION 

Mr.  Clarke.  Mr.  Chairman,  I  am  Jack  Clarke,  senior  vice  president 
of  Exxon.  With  me  this  morning  is  Richard  Lombard,  our  general 
counsel.  We  appreciate  the  opportunity  of  appearing  here  today  to 
discuss  these  important  issues  of  the  effectiveness  of  the  antitrust 
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laws  and  the  enforcement  of  the  antitrust  laws.  I  think  we  all  recog- 
nize the  importance  of  the  antitrust  laws  to  our  strong  economy.  I 
think  that  antitrust  enforcement,  like  tax  enforcement,  plays  an 
extremely  important  role  in  bringing  about  compliance  with  those 
laws.  But  I  think  in  both  cases  the  fundamental  is  voluntary  com- 
pliance with  those  laws.  I  think  this  is  the  most  important  thing  we 
need  to  be  working  toward. 

At  Exxon  we  devote  a  great  deal  of  our  effort  to  our  compliance  pro- 
gram with  the  antitrust  laws.  "We  stress  that  compliance  is  a  manage- 
ment responsibility  and  that  management  is  accountable  for  compli- 
ance. "We  will  hie  with  the  subcommittee  a  statement  on  our  compliance 
program,  together  with  a  booklet  that  we  give  to  each  of  our  em- 
ployees for  their  guidance  in  this  field.  I  emphasize  this  to  make  the 
point  that  we  are  concerned  with  living  up  to  the  law  and  being 
responsible  under  it  as  well  as  the  concerns  I  know  that  the  Govern- 
ment has  in  this  regard  and  that  this  subcommittee  has.  The  sub- 
committee has  asked  us  to  comment  on  the  larger  cases  in  which 
industry  structure  may  be  more  of  an  issue  than  specific  behavior  and 
what  might  be  done  to  expedite  the  decisionmaking  process,  while 
still  preserving  the  rights  of  the  parties. 

Our  recommendations  today  deal  with  the  period  before  a  com- 
plaint is  filed.  First,  and  we  think  absolutely  imperative,  a  thorough 
and  objective  study  must  be  made  of  the  industry  which  is  the  subject 
of  review  for  any  possible  proceeding.  We  believe  that  litigation  is 
a  very  inefficient  way  of  getting  at  facts  concerning  a  case  of  this 
kind.  After  such  a  study  is  completed,  we  believe  that  certain  ques- 
tions should  be  asked  and  answered.  What  are  the  industry  charac- 
teristics? Are  its  structure  and  behavior  anticompetitive?  Is  there  a 
legal  basis  for  bringing  the  suit?  And,  importantly,  I  think,  is  there  a 
remedy  which  has  a  high  probability  of  substantially  improving  the 
performance  of  that  industry  and  its  contribution  to  the  economy? 

This  last  point  I  think  is  important  because  we  must  realize  that 
when  we  deal  with  restructuring  or  an  important  modification  of  an 
industry,  there  is  the  possibility  it  will  do  damage  to  the  economy. 
That  needs  to  be  taken  into  account. 

Our  experience  in  the  FTC  case,  I  think,  demonstrates  the  need 
for  precomplaint  study.  We  think  this  need  is  justified  by  such  facts, 
in  the  oil  industry,  as:  no  company  has  more  than  about  10  percent 
of  the  production,  refining,  or  marketing  of  that  industry;  the  four 
largest  companies  have  about  30  percent  of  the  market,  as  compared 
to  an  average  of  about  40  percent  for  American  manufacturing  in- 
dustry. Further,  we  have  had  a  significant  increase  in  the  share  of 
the  motor  gasoline  market  by  so-called  smaller  marketers.  I  think  the 
return  on  equity  in  the  oil  industry  has  been  about  the  average  of 
American  manufacturing  industry.  All  of  these  things  suggest  to  us 
the  need  for  thorough  study  before  beginning  a  suit  asking  for  re- 
structuring. 

In  our  case,  we  did  not  have  such  a  study  by  the  Commission  be- 
fore a  suit  was  brought.  I  think  the  result  has  been  both  predictable 
and  appalling.  Under  its  broad  powers  of  investigation,  the  subcom- 
mittee had  ordered  a  study  before  complaint  was  filed.  This  had 
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been  going  on  for  some  time.  Exxon  had  agreed  to  provide  informa- 
tion, but,  before  that  information  was  supplied,  the  investigation  by 
the  commission  was  cut  short  by  the  filing  of  the  suit. 

We  thereby  moved  into  an  'adversary  situation.  Under  its  own 
rules,  the  powers  of  the  Commission  to  investigate  were  curtailed. 

About  a  year  ago,  Commissioner  Dixon,  testifying  before  the  House 
Commerce  on  Oversight  and  Investigations,  had  this  to  say  about 
some  of  these  events  I  have  been  describing:  "Now,  had  we  chosen 
in  the  Exxon  case  to  follow  tradition  and  issued  investigative  sub- 
penas,  we  would,  in  my  opinion,  have  gone  much  faster.  There  is  a 
lot  .  .  .  of  difference  between  a  judicial  subpena  and  an  investigative 
subpena.  We  issued  a  complaint  here  without  being  ready  is  one 
way  to  say  it.  You  have  to  get  ready  for  trial/'  Since  we  had  no 
study  in  this  case,  there  is  no  legal  theory  that  has  been  put  forward, 
nor,  indeed,  is  there  any  specific  remedy  called  for  in  the  complaint. 
So  the  commission  was  not  in  a  position  to  make  a  judgment  about 
what  could  be  done  to  improve  the  industry  performance  and  its 
contribution  to  the  economy,  if  anything. 

What  has  happened  since  the  complaint  was  filed?  We  have  had 
efforts  by  the  oil  companies  and  the  administrative  law  judge  to 
define  issues  and  make  discovery  manageable.  Complaint  counsel,  con- 
tinuing to  search  for  a  legal  basis  in  this  case,  has  asked  for  unprece- 
dented discovery. 

I  have  here  the  initial  subpena  that  we  received.  It  is  1,800  pages 
long.  It  would  have  required  our  U.S.  division  alone  to  have  searched 
half  a  billion  pages  of  documents  and  to  have  produced  about  90 
million  pages  of  documents,  which  we  computed,  if  stacked,  would 
reach  9  miles  high. 

The  Commission  modified  its  subpena  somewhat,  This  is  what,  in 
part,  the  administrative  law  judge  had  to  say:  "Here,  however,  com- 
plaint counsel  would  institute  such  broad,  detailed,  and  time-consum- 
ing investigation  as  to  bring  this  case  to  a  complete  standstill  so 
that  a  trial  date  could  not  be  reasonably  predicted,  except  to  conclude 
that  it  would  be  far,  far  off  in  the  future." 

Complaint  counsel  has  appealed  the  administrative  law  judge's 
ruling,  refusing  to  authorize  a  modified  subpena.  The  Commission 
has  yet  to  rule. 

In  1974  and  in  1975,  the  two  administrative  law  judges  who  have 
handled  this  matter  recommended  to  the  Commission  that  it  con- 
sider withdrawing  the  complaint  and  resuming  study  of  the  oil 
industry.  The  Commission  refused. 

To  sum  up,  we  believe  structure  cases  can  be  dealt  with  effectively, 
but  only  if  we  do  the  kind  of  study  I  have  described.  Where  it  is 
not  done,  as  in  this  case,  we  have  an  unmanageable  case.  We  have  re- 
cently urged  the  Commission  to  withdraw  the  complaint  and  re- 
evaluate the  procedure.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Kennedy.  Thank  you  very  much  for  your  comments. 

In  terms  of  three  of  the  major  questions,  we  see  quite  a  diversity 
about  how  best  to  proceed.  Mr.  Levy  indicates  a  legislative  resolu- 
tion is  the  niost  effective  way  of  doing  it.  Mr.  Clarke  suggests  that 
we  remain  in  the  system  of  the  courts. 
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We  do  not  get  much  uniformity  in  terms  of  how  we  ought  to 
proceed.  I  would  be  interested  in  all  of  your  responses  to  this.  Say 
that  we  stay  with  the  court  process.  Under  the  antitrust  laws,  are  we 
asking  the  Government  to  prove  too  much  ?  Should  the  Government 
have  to  prove  to  the  extent  that  it  does?  Would  it  make  it  more  ef- 
fective to  lessen  the  requirements?  Would  that  be  one  way  of  moving 
the  process  more  expeditiously,  or  are  you  all  satisfied  that  you  do 
not  want  to  change  the  nature  of  the  types  of  proof  which  would  be 
necessary  ? 

Mr.  Katzenbach,  do  you  have  any  comments? 

Mr.  Katzexbach.  I  think  Mr.  Baker  gave  a  pretty  good  answer 
to  that  when  he  said,  not  that  the  Government  was  required  to  prove 
too  much,  but  the  Government  often  tried  to  prove  too  much.  They 
spread  a  great  many  issues  there.  They  put  in  a  great  deal  of  evidence, 
if  only  marginally  relevant.  I  think  that  is  an  important  observation. 
In  the  IBM  case,  the  Government  has  kept  adding  new  issues  and 
taking  new  discovery  and  pouring  in  new  documents.  I  think  his 
observation  was  a  correct  one.  You  do  not  have  to  try  a  big  case  in 
that  kind  of  a  massive  way. 

My  complaint  is  this :  If  you  do  not  have  to  do  it,  why  is  it  going 
on?  Who  is  in  charge  here? 

I  noted  in  his  confirmation  hearings  that  Judge  Bell  referred  to 
this  as  monstrous.  He  said  that,  in  the  IBM  case,  he  was  going  to 
appoint  a  high  official  in  the  department  to  be  on  top  of  it.  I  do  not 
know  whether  or  not  that  has  occurred  yet.  I  have  no  knowledge  one 
way  or  the  other.  I  do  not  think  it  is  a  question,  Senator,  of  the  burden 
that  the  Government  has  in  these  cases.  I  think  it  is  a  question  of  the 
professional  skill  in  which  they  go  about  it. 

Senator  Kennedy.  What  about  it,  Mr.  Levy  and  Mr.  Clarke? 

STATEMENT  OF  HAROLD  S.  LEVY,  GENERAL  ATTORNEY,  A.T.  &  T. 

Mr.  Levy.  I  would  say,  Mr.  Chairman,  on  the  question  which  I 
understood  you  to  ask,  it  would  be  dangerous,  it  would  be  counter 
to  our  system  of  Government,  and  destructive  of  basic  due  process 
to  adopt  the  kinds  of  presumptions  that  have  been  built  into  such 
proposed  legislation  as  the  Industrial  Reorganization  Act  or,  more 
recently,  the  No-Fault  Divestiture  Act,  The  presumptions  are  to 
make  the  Government's  case  easier  or,  indeed,  as  the  No-Fault 
Divestiture  would,  the  elimination  of  key  long-established,  sub- 
stantive elements  of  antitrust  lore:  intent,  and  effect.  What  those 
proposals  would  do  is  what  Mr.  Blecher — I  think  somewhat  less  than 
wholly  responsible — proposed  yesterday,  that  was  to  indict  and 
stigmatize  and  penalize  the  status  of  monopoly  itself,  the  status  of 
monopoly. 

I  do  not  think  that  is  our  system.  I  do  not  think  that  is  the 
premise  on  which  the  antitrust  laws  have  been  based.  Therefore, 
these  expedients,  which  I  understood  you  to  be  asking  our  views  on, 
I  think  would  be  most  unwise. 

I  have  one  additional  observation.  That  is  that  perhaps  part  of 
the  difference  that  you  perceive  between  Mr.  Clarke's  and  my  re- 
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actions  to  the  legislative  process  being  involved  in  restructuring 
is  that  we  come  from  two  essentially  different  industries,  at  least 
in  terms  of  the  extent  to  which  we  are  regulated.  Under  the  Com- 
munications Act  of  1934,  Congress  expressly  provided  for  the 
regulatory  agency,  the  FCC,  which  has  pervasive  control  and  con- 
stantly supervises  and  monitors  that  industry,  continuously  to  study, 
review,  and  make  recommendations  to  the  Congress  for  any  changes 
in  the  structure  of  the  industry  or  its  ability  better  to  regulate  that 
industry. 

Such  an  investigation,  indeed,  was  underway  for  the  last  2i/2  years. 
It  came  to  less  than  a  final  conclusion,  I  think,  as  my  statement  points 
out,  Mr.  Chairman,  largely  because  the  Department  of  Justice 
refused  and  declined  the  invitation  of  the  administrative  law  judge 
to  participate  in  that  proceeding. 

Here,  in  a  situation  where  the  Congress  has  established  a  vehicle 
that  is  an  expert  regulatory  agency  to  consider  and  review  these 
matters  and  make  recommendations  on  structural  change  to  the 
Congress,  for  the  Department  of  Justice  not  only  to  have  not  par- 
ticipated but  essentially  to  have  thwarted  that,  I  think,  disserves 
the  objectives  of  this  subcommittee  and  of  antitrust  enforcement 
policies  in  general. 

Senator  Kennedy.  Mr.  Clarke? 

Mr.  Clarke.  Mr.  Chairman,  I  think  on  the  question  you  have 
(isked,  the  first  point  I  would  make  is  that  I  think  we  have  not 
really  had  a  test  of  what  we  suggest  is  the  proper  way  to  go  about 
this  and  which  I  think  a  number  of  your  witnesses,  both  from  the 
Government  and  from  private  industry,  have  suggested  is  the  way 
to  go  about  these  cases  That  is  to  get  them  organized,  planned,  get 
the  issues  focused,  and  then  go  to  trial.  So  I  believe  that,  before  we 
look  at  presumptions,  we  ought  to  see  whether  the  real  problem  is  of 
the  nature  we  have  described. 

I  would  like  to  comment  to  this  legislative  matter.  The  basic 
thing  we  are  trying  to  get  at  here  is  to  maintain  a  competitive 
economy.  I  think  that  we  need  to  make  this  study  of  whatever 
industry  we  are  proposing  to  restructure,  whether  we  are  going  the 
legislative  route  or  we  are  going  into  court  on  it.  We  have  to  take 
into  account  the  debits  of  restructuring  of  any  particular  industry — 
years  of  confusion,  years  of  reorganization.  As  I  think.  Mr.  John- 
son mentioned  earlier  this  morning,  this  would  be  an  enormous 
task  to  start  restructuring  these  major  industries  that  we  are  talking 
about.  I  think,  in  the  meantime,  you  have  problems  of  capital  forma- 
tion for  those  industries.  You  have  problems  in  their  continuing  to 
run  their  business,  whatever  that  business  may  be.  In  the  case  of  the 
oil  business,  I  think  those  resulting  delays  would  probably  increase 
our  dependence  on  imports,  which  is  something  I  think  none  of  us 
want. 

Senator  Kennedy.  Do  any  of  you  ever  see  circumstances  where 
the  Justice  Department  and  FTC  oiurht  to  bring  structural  cases? 

Mr.  Levy.  As  I  point  out  in  mv  statement,  it  surely  does  not  pre- 
clude the  seeking  of  divestiture  relief  among  the  panoply  of  remedies 
which  the  department  can  properly  seek  in  a  case  properly  brought 
under  the  antitrust  laws.  I  hope  you  do  not  take  my  statement — and 


373 

I  suspect  the  others  here  would  join  me — that  the  divestiture  pro- 
visions, as  a  remedy  in  proper  antitrust  cases,  be  written  out  of  the 
antitrust  laws.  I  do  not  want  that  to  be  misunderstood. 

Mr.  Katzenbach.  Yes,  Senator,  I  do  think  divestiture  is  an  appro- 
priate relief.  I  think  it  probably  depends  on  the  facts  of  any  given 
circumstance.  It  seems  to  me  that  fundamental  divestiture,  as  a 
remedy,  is  intended  to  accomplish,  under  the  antitrust  laws,  more 
effective  competition.  The  result  will  be  that  there  will  be  more 
innovation,  better  products,  and  lower  prices  to  the  consumers.  That 
is  the  objective. 

Most  of  the  successful  Government  antitrust  suits — in  fact,  I  think, 
all  of  the  successful  Government  antitrust  suits — involving  divestiture 
have  concentrated  on  industries  where  there  had  been  a  stable  situa- 
tion with  a  dominant  company  for  a  long  period  of  time.  Aluminum 
would  be  an  example  and  there  are  others.  DuPont  would  be  a  non- 
example.  They  lost  it  because  there  was  innovation  in  cellophane. 

I  think  that  the  proper  look  at  a  pure  structural  case  is  what  has 
the  performance  of  this  industry  been  in  terms  of  products  and 
prices  to  the  consumer.  If  that  performance  has  not  been  good,  then 
it  seems  to  me  the  second  inquiry  ought  to  be  this:  Why  has  it  not 
been  good?  Is  it  because  of  the  dominance  of  a  particular  firm  or  a 
particular  small  group  of  firms? 

If  the  answer  to  that  question  is  yes,  innovation  is  stifled,  better 
products  are  stifled  by  that  structure,  then  I  think  the  third 
question  ought  to  be  this:  How  can  it  be  restructured  in  ways  to  give 
the  results  we  want? 

For  those  questions,  you  ought  to  at  least  have  some  tentative 
notions  about  those  questions  before  you  go  after  any  major  divesti- 
ture. You  ought  to  have  an  idea  of  what  you  want  to  accomplish  and 
why  yon  want  to  accomplish  it  and  what  benefits  you  think  will 
result  from  it. 

Senator  Kennedy.  Mr.  Clarke  ? 

Mr.  Clarke.  I  would  only  add  that  I  would  put  it  a  little  stronger. 
You  need  more  than  a  notion  of  those  things  because  you  are  dealing 
with  very  important  issues  in  the  economy.   You  need  to  have  a 
clear  notion  of  where  you  are  going  and  what  you  are  trying  to 
accomplish. 

Senator  Kennedy.  We  have  heard  now  about  the  failure  of  the 
Government,  at  least  from  your  points  of  view,  to  refine  the  particular 
issues  and  prepare  itself  with  a  degree  of  competency  in  pursuing 
those  particular  interests.  Would  you  tell  us  a  little  bit  about  what 
your  companies  are  doing  or  what  you  have  been  doing  to  try  to 
expedite  the  process  in  terms  of  the  courts  ? 

Mr.  Katzenbach.  Senator,  from  1972  to  date,  we  have  taken  the 
position  that  we  were  ready  for  trial  and  would  go  to  trial  in  our 
case.  We  have  opposed  the  Government  when  it  has  tried  to  go  for 
additional  discovery  on  new  issues  not  present  in  the  case.  We  have 
suggested  that  that  would  result  in  considerable  delay. 

I  do  not  believe  you  could  go  through  the  record  of  the  IBM  case 
and  find  one  substantial  bit  of  delay  caused  by  anything  which 
defendant  did  in  that  case.  We  have  asked  for  a  day  off  occasionally 
for  firm  picnics  or  something  of  that  kind.  No  substantial  delay 
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could  you  find  in  that  case  resulting  from  anything  that  the  defendant 
did. 

Senator  Kennedy.  Mr.  Levy  ? 

Mr.  Levy.  Mr.  Chairman,  in  our  case  we  filed  our  answer  promptly, 
and  in  that  answer  we  raised  the  pervasive  regulatory  jurisdiction 
to  which  the  Bell  system  is  subject  and  to  which  virtually  every 
matter  raised  in  the  Government's' complaint  was  subject  and  covered 
by.  In  that  answer  and  in  those  affirmative  defenses,  we  clearly  stimu- 
lated the  judges  interest.  He  obviously  had  great  misgivings  about 
the  case  proceeding.  At  the  very  first  pretrial  in  the  case,  he  asked 
the  parties  to  submit  memorandums  on  the  question  of  whether  he 
had  any  antitrust  jurisdiction  because  of  the  extensive  regulatory 
involvement  in  all  of  these  activities.  We  briefed  those  matters  on 
the  tightest  possible  schedule.  We  have  submitted  briefs  to  the  court 
whenever  requested. 

It  is  a  difficult  question  because  of  the  Government's  repeated 
assertions  that,  somewhere  under  that  pile  of  allegations  of  enormous 
breadth  and  scope,  there  must  be  something  which  is  not  subject  to 
pervasive  regulation.  It  took  the  judge  li/2  years  to  fully  consider 
this  after  inviting  the  Federal  Communications  Commission  in  to 
express  its  amicus  views.  The  judge,  I  think  influenced  by  the 
department's  multiplicity  of  charges  and  its  contention  that  surely 
there  must  be  something  here  which  is  within  your  jurisdiction, 
entered  an  order  saying  that  the  case  should  proceed  because  he  must 
have  jurisdiction  over  some  unspecified  aspects  of  it. 

Because  this  is  such  a  critical  threshold  issue  in  the  case— a  case 
which,  if  it  proceeded,  would  cost  the  ratepayers  and  the  taxpayers 
in  this  country  hundreds  of  millions  of  dollars — we  promptly  sought 
to  get  that  jurisdictional  determination  reviewed  directly  to  the 
Supreme  Court.  For  reasons  incomprehensible  to  me,  given  that  this 
was  a  critical  threshold  issue,  the  Department  of  Justice  opposed. 
They  opposed  on  the  grounds  that  normal  appellate  procedures 
should  be  followed  and  a  delay  of  a  year  or  two  would  not  matter. 
The  Supreme  Court  declined,  perhaps  largely  influenced  by  their 
recommendation.  On  this  matter,  a  petition  for  cert  to  review  that 
jurisdictional  ruling  is  now  pending  before  the  D.C.  Circuit  Court  of 
Appeals. 

In  that  court,  the  Justice  Department  has  continued  to  take  the 
position  that  this  threshold  matter  should  not  be  resolved;  that  you 
should  first  have  years  of  discovery  at  a  cost  of  millions  and  millions 
of  dollars  before  that  issue,  so  basic  to  the  question  of  whether  the 
case  is  properly  in  the  antitrust  courts  at  all,  is  resolved.  I  think 
that  that  has  been  a  major  cause  of  delay.  I  think  the  position  mani- 
fested by  the  department  is  one  which  shows  a  disheartening  lack  of 
interest  in  proceeding  with  dispatch  and  getting  basic  and  funda- 
mental issues  resolved  as  quickly  and  as  positively  as  possible. 

Mr.  Clarke.  Mr.  Chairman,  I  would  like  Mr.  Lombard  to  respond 
to  the  question. 

Mr.  Lombard.  Mr.  Chairman,  as  far  as  Exxon  is  concerned,  we  have 
not  been  a  party  to  any  motion  in  this  case  which  has  not  had  a 
sound  legal  basis. 

Senator  Kennedy.  That  is  not  a  terribly  helpful  comment  to  the 
subcommittee.  We  are  involved  in  the  legislative  process.  You  can 
be  a  little  more  candid  than  that.  You  have  done  verv  well.  This  has 


375 

been  very  interesting.  I  do  not  mean  to  be  unfair  to  you.  I  am 
seriously  interested  in  what  has  been  the  policy. 

Saying  that  you  have  not  been  a  party  to  anything  that  has  not 
had  a  legal  basis  is  a  nonanswer. 

Mr.  Lombard.  Let  me  point  to  an  example,  Mr.  Chairman:  the 
subpena. 

Our  present  effort — and  I  think  it  is  fair  to  characterize  that  way, 
is  to  move  this  case  along  to  a  proper  conclusion  is  to  cause  the  sub- 
pena to  be  substantially  narrowed.  It  is  not  only  1,800  pages  long, 
and  the  9  miles  high  of  documents,  but  just  let  me  read  you  one 
example  of 

Senator  Kennedy.  You  can  tell  me  in  your  own  words,  now.  It  is 
a  simple  question.  Just  tell  me  what  the  company  has  been  doing. 
If  you  want  to  read  it,  you  can  go  ahead  and  read  it,  but  cannot  you 
just  tell  me  in  your  own  words  ? 

Mr.  Lombard.  Yes,  sir.  We  made  a  number  of  motions  seeking  to 
narrow  the  scope  of  the  complaint.  We  are  now  in  the  process  of 
making  a  number  of  motions  addressed  to  the  excessive  breadth,  as  we 
regard  it,  of  the  subpena;  either  of  those,  if  successful,  will  bring 
about  a  shorter  conclusion  to  the  case,  we  think. 

Mr.  Clarke.  I  think  the  point  that  needs  to  be  made  here  is  this: 
At  the  end  of  the  day  we  need  a  case  that  can  be  tried  and  can  be 
managed.  I  think  that  the  references  I  made  earlier  to  the  adminis- 
trative law  judge's  view  which  say  this  is  not  manageable  the  way 
the  commission  is  going  about  it,  I  think,  supports  that.  That  is 
what  we  are  trying  to  accomplish  here.  We  are  not  trying  to  delay 
this  case  to  delay  it. 

Senator  Kennedy.  Mr.  Clarke,  the  point  has  been  made  that  in 
your  environmental  impact  lawsuits  to  enjoin  the  progress  of  your 
case,  it  has  been  said  that  that  could  be  interpreted  as  a  dilatory 
procedure.  How  do  you  react  to  that? 

Mr.  Clarke.  The  first  thing,  Mr.  Chairman,  is  that  we  did  not  join 
in  that  motion;  I  want  to  make  that  clear.  Secondly,  as  I  undersand 
it,  the  district  court  judge  has  found  that  there  is  a  legal  basis  for 
that  motion.  As  I  understand  it  further,  he  has  asked  the  commission 
staff  to  prepare  an  environmental  impact  study.  His  conclusion,  as 
I  understand  it,  is  that  the  law  requires  this.  I  believe  that  matter  is 
on  appeal ;  I  am  not  certain  of  that. 

Senator  Kennedy.  IBM  has  not  filed  any  environmental  impact 
statement  ? 

Mr.  Katzenbach.  No. 

Mr.  Clarke.  We  have  not  either,  Mr.  Chairman. 

Mr.  Katzenbach.  We  did  attempt  to  get  a  statement  of  issues  in 
the  case,  which  I  regard  as  very  important.  We  sought  that  from  the 
judge,  asking  him  to  help  to  formulate.  That  motion  was  opposed  by 
the  department. 

Senator  Kennedy.  What  about  competitive  impact  statements, 
Mr.  Levy?  That  goes  back  to  an  issue  we  had  in  the  last  year  or 
two :  Bring  the  issue  of  competition  into  the  regulatory  process. 
A.T.  &  T.  opposed  that  suggestion  as  well. 

Let  me  put  it  in  a  broader  context.  In  terms  of  attempting  to  deal 
with  the  elements  of  competition,  to  require,  regulatory  decision- 
making process,  they  consider  the  impacts  of  their  decisionmaking 
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on  competition,  that  is  another  way  of  trying  to  deal  with  these 
particular  kinds  of  issues.  That  was  really  the  heartbeat  of  the 
S.  2028  legislation,  i  am  not  asking  you  Specifically  on  the  legislation, 
but  your  views  on  that  type  of  thing. 

Mr.  Levy.  I  do  have  views  on  that,  Senator.  I  have  included  them 
in  my  statement. 

There  is  no  question  but  that  the  regulatory  process,  certainly 
at  the  level  of  pervasive  regulation  of  the  telecommunications 
industry,  includes  competitive  considerations  as  one  of  the  many 
public  interest  factors  to  be  weighed  by  the  regulator  in  any  deter- 
mination made.  Obviously,  there  are  some  industries  where  the  factor 
should  receive  greater  weight  and  others  where  it  should  not  because 
of  the  range  of  other  public  considerations  involved.  I  will  not  go 
into  a  litany  on  the  historical  basis  for  the  pervasive  regulation  of 
businesses  vitally  affected  with  the  public  interest.  But  there  is,  in 
short,  a  strong  basis  in  Anglo-American  thought  that  such  businesses 
in  such  sectors  of  the  economy  should  not  be  governed  by  normal 
competitive  principles:  indeed,  cannot  be.  Competition  cannot,  as 
such,  be  trusted  to  do  the  job;  either  because  economies  of  scale 
are  so  great  or  because  wasteful  duplication  of  highly  capital-inten- 
sive investment  would  be  so  great,  or  that  the  services  to  be  provided 
are  socially,  simply  too  important  to  be  entrusted  to  purely  private 
decisionmaking.  Or  it  may  be  a  desire  to  have  the  services  provided 
more  broadly  or  with  more  socially  desirable  attributes  than  the 
operation  of  the  free  market  might  assure. 

For  all  those  reasons,  in  the  telecommunications  industry  and 
other  pervasively  regulated  industries,  the  courts,  perceiving  the  in- 
tent and  purpose  of  the  Congress,  have  said  that  it  is  only  in  a  blunt, 
undiscriminating  sense  that  competition  plays  a  role  as  the  national 
policy  as  to  those  industries.  Nevertheless,  certainly  it  is  a  factor  to 
lie  considered. 

Having  said  that,  let  me  zero  in  on  S.  2028.  As  I  indicated  in  my 
statement,  I  believe  that  S.  2028  is  the  wrong  way  to  go  about  it. 
It  would  put  every  regulatory  agency  to  the  same  standard  and,  in- 
deed, as  it  was  worded,  would  have  imposed  such  an  enormous  ad- 
ministrative burden  upon  each  agency  to  develop  such  a  competitive 
impact  statement  that,  I  think,  it  would  have  forced  them  to  make 
competition,  rather  than  the  myriad  of  public  interest  factors,  the 
basis  for  their  determinations. 

There  may  well  be  some  industries,  lightly  regulated  industries, 
where  such  an  approach  is  feasible.  Certainly,  in  the  pervasively  regu- 
lated industry,  it  would  not.  S.  2028  totally  overlooked,  in  my  judg- 
ment, the  fact  that,  in  an  industry  like  telecommunications,  there  are 
pervasive  regulatory  controls  that  impact  upon  the  regulatees.  We 
cannot  freely  respond  to  market  forces.  We  cannot  freely  change 
our  rates.  We  cannot  freely  determine  whom  we  will  serve  and  whom 
we  will  not  serve. 

These  controls,  the  classic  indicia  of  public  utility  regulation,  make 
it  very  difficult  to  determine  one  standard  or  one  approach  to  all 
regulatory  agencies.  The  approach  that  I  have  proposed  at  page  32 
of  my  statement,  Senator,  is  that  the  first  step  is  to  look  at  the 
regulatory  goals  of  the  agency.  Congress  surely  has  a  right  at  any 
time  to  review  each  regulated  industry  and  determine  what  are  the 
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standards  that  should  apply.  Should  competition  play  more  of  a 
role,  or  should  it  play  less  of  a  role?  Once  those  goals  are  defined, 
that  question  can  be  answered. 

Not  to  depreciate  it  before  its  sponsors,  but  I  think  S.  2028  re- 
flected too  much  of  what  Mr.  Pertscbuk  called  a  meatax  approach 
and  that  the  soundest  way  to  assure  that  competition  is  being  im- 
plemented to  the  fullest  extent  feasible  in  any  regulated  industry  is 
on  an  industry-by-industry  study  basis. 

Mr.  Katzenbach.  I  might  add  that,  owing  to  the  Department  of 
Justice  consent  decree,  A.T.  &  T.  cannot  even  freely  compete  with 
IBM. 

Senator  Kennedy.  I  want  to  thank  you  all  very  much.  You  have 
been  very  helpful.  We  appreciate  it  very  much. 

[The  prepared  statements  of  Nicholas  Katzenbach,  J.G.  Clarke, 
and  Harold  Levy  follow :] 

Prepared  Statement  of  Nicholas  de  B.  Katzenbach 

I  am  delighted  that  this  subcommittee  is  exploring  ways  to  make  the  anti- 
trust laws  more  effective,  and  particularly  what  can  be  done  to  avoid  delay 
in  the  resolution  of  complaints.  There  is  far  too  much  delay  in  antitrust 
cases  today,  and  most  of  it  is  inexcusable. 

It  is  much  worse  than  you  think.  The  suit  against  IBM  has  been  pending 
more  than  8  years — and  the  investigation  more  than  10  years.  The  trial  it- 
self started  2  years  ago  this  month.  The  transcript  is  almost  .">0,000  pages 
long  and  there  are  hundreds  of  thousands  of  pages  of  documents  in  evidence. 
Nevertheless,  the  plaintiff's  direct  case  is  not  yet  completed  and  won't  be 
completed  for  months  to  come.  It  is  anyone's  guess  how  long  the  rest  may  take, 
but  here  is  a  not  unreasonable  estimate  of  what  the  future  holds  for  us: 

1.  IBM's  direct  case  will  take  a  similar  length  of  time — 2-2^  years 
or  until  19S0 — unless  IBM's  motion  to  dismiss  is  granted  in  toto  or  with 
respect  to  a  substantial  number  of  issues ; 

2.  Plaintiff's  rebuttal  case  1981  : 

3.  Decision  by  trial  court  1-3  years — 1982-84 ; 

4.  Appeals — the  loser  will  surely  go  all  the  way  to  the  Supreme  Court — 
at  least  3  years— 1985-N7 : 

(b)      IBM  wins  or  plaintiff  wins  and  then  hearing  on  relief  until? 

None  of  that  estimate  takes  into  consideration  that  the  Antitrust  Division 
is  now  inserting  a  new  team  of  lawyers — who  admit  to  knowing  nothing 
about  the  facts  or  the  case — and  who  want  to  start  discovery  all  over  again 
by  deposing  and  taking  documents  from  300  odd  IBM  employees  and  witnesses. 

There  are  obviously  steps  which  can  be  taken  to  make  the  process  more 
efficient,  more  decisive,  and  less  consuming  of  judicial  and  lawyer  time. 

There  appears  to  be  a  common  belief  that  delay  is  sought  by  defendants 
and  that  defendants'  counsel  are  capable  of  extending  a  case  indefinitely. 
That  is  nonsense.  I  believe  most  judges  and  experienced  trial  attorneys  would 
agree  that  if  a  plaintiff  wants  to  go  to  trial,  and  if  the  court  believes  the 
case  should  be  tried,  there  is  very  little  any  defendant  can  do  to  delay 
the  case  for  any  extended  period  of  time. 

Furthermore,  it  is  rarely  in  the  interest  of  a  defendant  to  seek  delay, 
particularly  in  civil  cases.  There  is  a  great  deal  of  pain  and  expense  asso- 
ciated with  being  on  the  receiving  end  of  an  antitrust  complaint.  The  de- 
fendant receives  a  great  deal  of  adverse  publicity,  particularly  because  the 
public  perception  is  generally  that  the  case  would  not  have  been  brought 
by  the  Government  if  the  defendant  had  not  done  something  unlawful.  The 
Rtigma  attached  to  the  fact  of  suit  is  compounded  by  the  fact  that  much  of 
the  public  thinks  of  antitrust  in  criminal  terms  such  as  price  fixing  conspira- 
cies and  the  like.  Until  the  matter  is  resolved  the  defendant  lives  under  a 
shadow  of  suspicion  which  fiamaces  its  business  by  damaeine;  its  reputation. 

An  antitrust  defendant  also  runs  the  risk  of  bavins:  to  defend  a  number  of 
treble  damage  cases  brought  by  private  plaintiffs  on  the  same  facts,  and  can 
find  itself  having  to  defend  the  same  issues  in  many  courts  for  many  years. 
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This   is   a   painful    aud    expensive    process,    even    if    the    defendant   prevails 
in  all  such  cases. 

Moreover,  throughout  the  long  pendency  of  these  suits  the  normal  statute 
of  limitations  is  suspended.  Thus  if  a  future  IBM  company  should  ultimately 
lose  the  government  suit  in  the  latter  part  of  the  next  decade,  some  group  of 
IBM  businessmen  and  lawyers  would  have  to  face  the  potential  of  multibil- 
lions  of  dollars-  worth  of  claims — trebled — reaching  back  to  1965. 

To  a  considerable  extent  the  Government  is  in  a  converse  position.  When 
an  antitrust  complaint  is  filed  the  Department  is  praised  and  basks  in  the  glow 
of  favorable  publicity,  whether  the  case  is  good,  bad  or  indifferent.  The 
chances  are  that  the  administration  which  files  a  big  case  will  not  be  around 
to  see  it  to  its  conclusion.  If  the  case  is  lost  another  administration — or  at 
least  another  Attorney  General — is  likely  to  get  the  blame. 

Let  me  turn  to  some  of  the  reasons  for  delay  in  big  cases  and  some  of  the 
steps  which  could  be  taken  to  avoid  delay.  I  will  address  first  the  public 
cases,  and  then  private  litigation. 

Most  investigations  begin  as  a  result,  of  a  complaint  made  to  the  Depart- 
ment or  to  the  FTC,  usually  from  one  or  more  competitors.  Many  of  these  are 
minor  and  can  be  disposed  of  with  expedition.  But  when  complaints  appear 
to  be  substantial  and  require  considerable  time  in  their  investigation,  including 
some  discovery  from  the  putative  defendant  or  third  parties,  it  is  difficult 
for  attorneys  to  concede  that  an  investigation  involving  many  manhours  has 
failed  to  uncover  a  good  cause  of  action.  This  is  particularly  true  where  the 
investigation  has  achieved  some  public  attention,  where  Members  of  Congress 
have  expressed  an  interest,  or  where  competitors  have  used  their  public  rela- 
tions offices  to  create  an  aura  of  suspicion.  It  is  difficult  to  close  down  an 
investigation  in  those  circumstances  without  public  criticism  and  it  may  be 
far  easier  to  file  a  complaint  in  the  hope  further  discovery  will  justify  it.  If 
the  case  is  delayed,  proving  the  allegations  of  the  complaint  becomes  some- 
body else's  problem. 

It  was  my  experience  at  the  Department  of  Justice  that  there  was  a  tenden- 
cy to  file  complaints  and  even  to  bring  indictments  long  before  the  Depart- 
ment's case  was  thoroughly  prepared.  This  was  obviously  true  in  the  IBM  case 
because  virtually  nothing  happened  for  almost  3  years  after  it  was  brought. 
When  the  case  was  under  consideration  in  the  Department,  there  was  more 
emphasis  on  the  theory  of  the  case  than  on  the  competency  and  admissibility 
of  critical  evidence  to  a  decision  for  the  Government.  This  was  partly  be- 
cause, at  that  time,  there  were  severe  limits  on  the  precomplaint  discovery 
available  to  the  Government.  Now,  however,  the  Government,  unlike  private 
plaintiffs,  can  obtain  all  the  evidence  needed  to  prepare  for  trial  prior  to 
filing  its  complaint  or  handing  down  an  indictment. 

The  practice  of  more  thorough  prefiling  preparation  would  have  other  major 
advantages  in  terms  of  weeding  out  weak  cases  in  advance  and  expediting  the 
trial  of  those  which  are  filed.  Department  officials  would  be  better  able  to  test 
the  ultimate  merits  of  cases.  And,  after  a  case  was  authorized  and  brought, 
the  Government  should  be  able  to  state  from  the  outset  precisely  what  it  in- 
tended to  prove,  and  the  proof  it  proposed  to  use.  Most  important,  the  Govern- 
ment would  have  no  occasion  for  pretrial  discovery  and  would  not  be 
permitted  any,  except  for  good  cause  shown.  With  the  case  so  stated  and 
focused  a  defendant  would  have  no  excuse  for  broad  extensive  discovery.  Even 
were  it  so  inclined,  it  could  not  use  discovery  as  a  device  for  delay. 

It  would  also  have  subsidiary  advantages.  The  administration  bringing  the 
lawsuit  would  be  responsible  for  its  success  or  failure.  The  attorneys  who 
prepared  the  case  should  be  obligated  to  try  the  case  and  the  delays  which  so 
often  follow  shifts  in  trial  counsel  in  Government  cases  could  be  obviated.  The 
issues  would  be  well  defined  and  well  understood  and  the  job  of  the  trial 
court  would  be  much  easier  than  it  presently  is. 

Another  advantage  would,  I  am  confident,  be  to  reduce  the  complexity  of 
so-called  cases.  Cases  become  large  and  complex  where  the  issues  are  not 
clearly  defined,  the  evidence  not  ordered,  and  especially  where  there  are 
masses  of  facts  in  search  of  a  legal  theory.  What  is  not  understood  is  almost 
always  complex. 

Even  the  most  complex  cases  are  capable  of  expeditious  decision  if  the 
plaintiff  is  well  prepared  and  prepared  to  state  his  case.  There  are  many 
federal  judges  competent  to  handle  such  complex  litigation  but  it  would  seem 
to  me  desirable  to  ensure  that  complex  cases  are  assigned  to  judges  with 
particular  experience  and  competency  in   the  handling  of  such  matters.  This 
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could  be  accomplished  if  the  Judicial  Council  in  each  Circuit  were  to  designate 
three  or  four  judges  in  the  Circuit  as  the  judges  to  be  assigned  complex  liti- 
gation whether  antitrust  or  other  complex  matters.  In  addition,  I  think  the 
judges  in  complex  cases  should  be  provided  special  funds  for  the  employment 
of  additional  clerks  and  experts  to  advise  the  court.  Such  procedures,  simple 
as  they  are,  would  go  far  in  ensuring  that  cases  would  be  prepared  for  trial 
and  tried  as  quickly  as  possible. 

Finally,  I  think  the  Department  should  seriously  consider  employment  of 
private  practitioners  to  be  lead  counsel  in  complex  cases.  There  is  no  question 
about  the  fact  that  the  Department  lacks  experienced  trial  attorneys.  They 
are  in  very  short  supply.  This  is  understandable  given  the  salaries  of  Govern- 
ment attorneys  as  compared  with  the  compensation  of  leading  members  of  the 
private  bar.  But  if  these  cases  are  as  important  to  the  Government  as  they 
are  thought  to  be,  the  Government  should  be  sure  that  they  are  going  to  be 
well  tried  in  the  public  interest.  Further,  the  employment  of  competent 
private  attorneys  would  give  another  objective  point  of  view  which  would 
serve  to  reassure  the  Attorney  General  and  his  principal  subordinates  that  the 
case  is  one  that  should  have  been  brought,  or  that  any  settlement  entered  into 
is  one  that  is  in  the  public  interest  given  the  merits  of  the  case. 

Private  cases 

Under  the  current  state  of  the  law,  the  management  of  private  antitrust 
cases  that  are  based  on  the  same  or  substantially  similar  facts  or  claims  as 
Government  antitrust  cases  present  an  almost  insurmountable  problem  both  to 
the  defendant  involved  and  to  the  courts.  The  law  now  permits  private  plain- 
tiffs to  maintain  actions  under  section  2  of  the  Sherman  Act  that  are  identical 
to  Government  actions.  Moreover,  the  law  makes  no  provision  whatsoever  for 
the  simultaneous  management  of  such  claims,  concurrent  discovery,  or  for  the 
consistency  of  the  results.  In  fact,  under  the  current  law,  private  actions — 
although  they  may  be  consolidated  with  each  other — cannot  be  consolidated 
with  a  Government  action.  While  the  Government  case  against  IBM  has  been 
pending,  for  example,  more  than  a  dozen  private  actions  under  section  2  have 
been  filed  against  IBM.  Indeed,  three  of  those  cases  have  gone  to  trial  during 
the  pendency  of  the  government  action,1  and  even  though  IBM  won  them  all, 
it  was  a  tremendous  burden  on  both  IBM  and  the  courts  who  tried  them. 

The  law  also  permits  private  plaintiffs  to  stay  their  hand,  if  they  wish,  during 
a  Government  action  and,  assuming  a  final  judgment  against  the  defendant  in 
the  Government  case,  to  use  that  judgment  as  prima  facie  evidence  of  liability 
in  a  subsequent  private  case. 

The  current  law  places  an  extraordinarily  heavy  burden  on  the  corporate 
defendant.  It  is  one  that  the  IBM  Corporation  has  so  far  borne  successfully, 
but  it  has  been  extremely  difficult,  wasteful,  and  most  of  all  unnecessary. 

So  long  as  the  law  awards  successful  private  plaintiffs  treble  damages,  in- 
cluding high  attorneys'  fees,  those  cases  will  abound.  I  believe  that  many 
corporate  plaintiffs  assess  such  cases  not  on  their  merits,  but,  given  the 
vagaries  of  courts  and  juries  prone  to  what  Mr.  Blecher  called  yesterday  the 
"emotionalism"  of  antitrust,  whether  such  cases  represent  a  good  business 
risk. 

I  do  not  object  to  such  cases.  I  believe  that  private  plaintiffs  deserve  and 
should  have  free  and  untrammeled  access  to  the  courts  whenever  they  believe 
that  they  have  been  injured  in  their  business  or  property  by  acts  of  another 
which  violate  the  antitrust  laws.  I  do  believe,  however,  that  the  rights  of 
private  plaintiffs  and  the  interests  of  judicial  economy  and  efficiency  can 
be  fairly  met  by  sounder,  stronger  management  of  private  cases  that  dupli- 
cate government  antitrust  actions. 

1.  Treble  damages. — The  law  awards  private  plaintiffs  three  times  their 
actual  damages  primarily  because  we  want  to  encourage  "private  attorneys 
general"  to  enforce  the  antitrust  laws  in  areas  where,  for  a  variety  of  reasons, 
the  Government  cannot,  has  not  or  will  not  do  so.  For  that  reason,  it  makes 
little  sense  to  award  a  private  plaintiff  treble  damages  in  a  case  based  upon 
facts  and  claims  similar  to  those  in  a  pending  Government  case.  That  is  true 
because  the  Government  already  has  acted;  we  need  no  private  attorneys 
general.  Single  damages  suffice  to  remedy  whatever  wrong  has  been  done  and 
the  public  interest  is  thoroughly  vindicated. 


1  And   two  have   already   been  argued   on   appeal. 
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„n^lrritr'  *?  pera?it  Si?ilar  cases  t0  proceed  simultaneously  is  wasteful  and 
unnecessary.  I  would  not  propose  that  private  plaintiffs  be  stripped  of  their 

S  J-  k-.-°*  USre  ?  ,?nal  ->udSment  in  a  Government  case  as  prima  facie  evidence 
of  liability.  I  believe  that  is  a  useful  rule.  But  it  is  far  too  limited.  Instead,  I 
would  propose  that  private  plaintiffs  be  permitted— indeed  required— to  file  a 
proof  of  claim  for  single  damages  in  a  Government  action;  should  the  Govern- 
ment prevail,  the  trial  judge  most  intimately  familiar  with  the  facts  ought 
then  to  proceed  to  hear  each  claim  for  damages.  I  would  even  go  so  far  as  to 
suggest  that  Government  actions  preempt  similar  private  actions,  whether 
brought  before  or  after  the  Government  action  is  commenced,  unless  substan- 
tially ready  for  trial. 

2.  Juries.— As  the  subcommittee  knows,  there  are  no  juries  in  Government 
civil  antitrust  actions.  The  reasons  are  rooted  in  the  historical  distinctions 
between  law  and  equity.  There  is  now,  however,  a  right  to  a  jury  in  a  private 
section  2  case  seeking  damages.  I  believe  that  the  jury  trial  in  such  case 
should  be  abolished,  for  two  reasons.  First,  the  existence  of  the  jury,  together 
with  what  Mr.  Blecher  fondly  called  antitrust  "emotionalism,"  acts  as  an 
incentive  for  private  plaintiffs  to  bring  meritless  actions  that  needlessly  clog 
the  courts  for  years.  As  an  excellent  plaintiff's  lawyer,  Mr.  Blecher  knows  well 
the  ways  that  juries  react  to  emotional  arguments,  even  those  not  always 
based  on  facts.  Indeed,  Mr.  Blecher  has  publicly  stated  that  any  good  plain- 
tiff's lawyer  who  can  get  past  the  judge  to  the  jury  can,  in  today's  climate  of 
opinion,  secure  a  large  money  judgment  for  his  client.  But  antitrust,  especially 
section  2  antitrust,  is  not  or  should  not  be  an  emotional  issue.  It  may  be  some- 
thing more  than  the  pure  economics  that  Mr.  Millstein  described,  but  it  is  at 
least  rooted  strongly  in  economic  theory.  For  example,  whether  product  A  is 
in  the  same  relevant  market  as  product  B  can  never  be  (or  at  least  should 
never  be)  an  "emotional"  issue,  and  I  can  see  no  reason  why  a  jury  of 
ordinary  citizens  should  be  asked  to  decide  such  issues. 

Second,  ordinary  juries  simply  are  not  equipped  to  deal  with  the  very 
difficult  and  extraordinarily  complex  issues  raised  by  structural  antitrust  cases. 
We  ought  to  recognize  that  fact  and  to  stop  pretending  that  a  jury  of  twelve 
randomly  selected  citizens  can  decide  any  issue  of  market  structure  or  national 
economic  policy— however  difficult— we  choose  to  put  before  it.  And,  given  the 
length  of  a  typical  antitrust  case,  the  jury  is  unlikely  to  be  composed  of  a 
fair  cross-section  of  the  public. 

3.  Contingent  fees.— High  contingent  fees  make  "highrollers"  out  of  private 
plaintiffs'  lawyers,  and  must  of  necessity  encourage  spurious  lawsuits.  In  the 
Telex  case  brought  against  IBM,  for  example,  the  plaintiff's  lawyer's  fee  based 
on  the  judgment  originally  rendered  by  the  district  court  would  have  been 
over  $50  million.  No  lawyer  is  that  good ;  no  case  that  difficult,  and  I  can  see 
no  public  policy  reason  why  such  a  result  should  be  permitted.  In  my  view,  no 
lawyer  should  have  such  an  enormous  personal  stake  in  litigation  he  prose- 
cutes. I  believe  that  contingent  fees  should  be  limited  to,  say,  five  times  the 
lawyer's  ordinary  billing  rates.  I  pick  that  number  somewhat  arbitrarily,  but 
I  believe  that  no  lawyer  ought  to  bring  a  case  in  which  he  believes  he  has 
less  than  a  one-in-five  chance  of  success. 

4.  Structural  relief.— Finally,  I  agree  with  Mr.  Millstein  that  structural 
relief  is  not  appropriate  in  private  cases.  The  decision  whether  to  seek 
structural  relief,  or  if  so  what  kind,  is  at  bottom  a  public  policy  question  and 
ought  to  be  decided  by  those  charged  with  upholding  the  public  interest.  No 
private  plaintiff  acts  unless  it  is  in  his  own  self  interest  to  do  so.  No  private 
plaintiff  wants  a  remedy  that  will  in  the  end  give  his  competitors  an  ad- 
vantage over  him.  All  of  that  is  as  it  should  be.  But  at  the  the  same  time,  no 
private  plaintiff  can  be  expected  to  seek  structural  relief  unless  it  helps  him. 
Moreover,  were  private  plaintiffs  entitled  to  seek  structural  relief,  who  is  to 
sort  out  the  inconsistencies  and  inequities?  If,  on  the  other  hand,  only  the 
government  is  entitled  to  seek  structural  relief,  there  can  be  no  inconsisten- 
cies and  we  can  be  reasonably  certain  that  the  structural  relief  will  in  the 
end  be  far  more  attuned  to  the  public  interest  than  any  such  relief  sought  by 
all  but  the  most  extraordinary  of  private  plaintiffs. 

I  believe  that  these  proposals  would  go  far  to  eliminate  the  problems  that 
now  exist  in  the  management  of  what  some  call  "complex"  antitrust  cases.  I 
heartily  endorse  the  words  of  the  Federal  Judicial  Center  in  the  preface  to 
the  Manual  for  Complex  Litigation: 

There  are  no  inherently  protracted  cases,  only  cases  which  are  unneces- 
sarily protracted  by  inefficient  procedures  and  management. 
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United  States  v.  IBM 

Commencement  of  the  Action 

1.   When  did  the  action  commence? 

a.  How  long  did  the  pre-complaint  investigation  last?. 

b.  Did  the  defendant  cooperate  in  the  pre-complaint 
investigation  phase? 

c.  Was  there  pre-complaint  discovery?   Describe. 

Pretrial  Discovery 

1.  Document  demands 

When  did  the  parties  first  seek  the  production 
^of  documents?   How  many  documents  were  produced? 
Describe  the  document  production. 

2.  Interrogatories 

Did  the  parties  serve  written  interrogatories 
on  each  other?   When?   Describe. 

3.  Depositions 

When  did  oral  depositions  begin?   How  many  were 
taken?   Describe  the  parties'  deposition  programs. 
Explain  the  delay  between  the  commencement  of  the 
action  and  the  beginning  of  oral  depositions. 

4 .  Completion  of  discovery 

Is  pretrial  discovery  complete?   If  not,  what 
remains  to  be  done?  '• 
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Trial 

1.   Readiness  for  trial 

a.  When  did  either  of  the  parties  first  seek 
a  trial? 

b.  What  was  the  first  trial  date  set  by  the 
Court? 

c.  Did  either  party  request  a  postponement? 
Why?   Did  the  other  party  object  to  the 
request  for  a  postponement? 

d.  What  caused  the  delay  in  the  commencement 

y 

of  trial? 

e.  When  did  each  of  the  parties  first  announce 
that  it  would  be  ready  for  trial? 

f.  Is  there  an  agreed-upon  statement  of  issues? 
Has  any  attempt  been  made  to  narrow  the  issues 
for  trial? 

g.  Was  the  complaint  amended  prior  to  trial? 
If  so,  when  and  why? 

h.   What  effect,  if  any,  did  the  amendment  of  the  v 

complaint  have  on  the  readiness  of  the  parties 

for  trial? 

i.   Approximately  how  much  of  the  trial  record  to 
i 

date  concerns  issues  raised  by  the  amended 

complaint? 
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2.  Length  of  trial 

a.  When  did  trial  commence? 

b.  How  many  trial  days  have  there  been? 

3.  Trial  witnesses 

a.  How  many  live  witnesses  have  testified 
so  far? 

b.  How  many  more  does  the  Department  expect 
to  call  ii>  its  direct  case? 

c.  How  many  of  the  trial  days/transcript  pages 
have  been  taken  up  with  the  testimony  of 
live  witnesses?; 

d.  How  many  live  witnesses  does  IBM  expect  to 
call?  : 

e.  What  has  been  the  length  of  direct/redirect 
examination  and  the  length  of  cross/recross 
examination? 

f.  What  is  the  average  length  of  witness  testi- 
mony (days  or  number  of  transcript  pages)? 

g.  How  many  witnesses  have  testified  by  deposi- 
tion? 

h.   How  many  witnesses  have  been  added  to  the 

parties'  witness  lists  since  the  trial  began? 
4.   Depositions  and  documents  at  trial 

a.   How  many  exhibits  have  been  offered  by  the 
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parties? 

b.  How  many  more  are  expected  to  be  offered? 

c.  How  many  trial  days/transcript  pages  have 
been  taken  up  with  the  offering  of  depositions 
and  documents. 

What  other  considerations  have  caused  the  delay 
in  this  case? 
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[The  following  supplemental  information  was  received  by   the  subcommittee 
from  Mr.  Katzenbach  re  testimony  at  the  hearing.] 

In  his  testimony  before  the  Subcommittee  on  Antitrust  and  Monopoly  on  May 
3d,  Mr.  Timothy  C.  Cronin  made  a  number  of  factual  missstatements  with 
respect  to  the  IBM  case.  I  would  like  to  point  these  out  to  the  subcommittee, 
and  hope  that  this  clarification  may  be  made  part  of  the  record. 

1.  Mr.  Cronin  states  that  "in  response  to  the  Government's  first  document 
request  IBM  turned  over  17  million  pages  of  material,  approximately  18 
tons  of  paper  or  enough  to  fill  a  file  cabinet  2  miles  long.  In  response  to  the 
Government's  second  request  IBM  turned  over  10  million  more  pages." 

Mr.  Cronin  is  not  only  mistaken,  but  there  is  absolutely  no  basis  anywhere  in 
the  record  of  the  IBM  case  for  his  statement  and  it  is  all  untrue.  The  Govern- 
ment spent  very  little  time  selecting  documents  produced  by  IBM.  The  fact  is 
that  in  response  to  the  Government's  document  request  IBM  offered  the 
material  it  was  then  turning  over  to  several  private  plaintiffs,  and  the  Gov- 
ernment accepted  this  as  a  response.  The  Government  then  relied  on  the  private 
plaintiffs  to  select  from  the  large  production  of  documents  those  that  were 
relevant  to  antitrust  issues.  The  large  number  of  documents  were  specifically 
demanded  by  plaintiff's  counsel  with  full  knowledge  of  the  facts.  They,  not  IBM 
or  its  counsel,  insisted  on  the  huge  volume. 

2.  Mr.  Cronin  accuses  IBM  of  attempting  to  delay  the  case  by  asking  for 
discovery  of  the  Federal  Government's  most  security  sensitive  agencies  and 
concludes  that  "IBM  was  successful  in  stalling  the  litigation  in  this  manner 
for  2  years."  Not  true  at  all.  There  was  no  delay  of  any  kind.  The  Government 
is  by  far  the  largest  user  of  computers  in  the  world  and  has  great  market 
power  and  influence  in  the  EDP  market.  Perfectly  proper  and  legitimate 
discovery  was  thus  highly  relevant  to  accusations  made  by  the  Government. 

3.  Mr.  Cronin  makes  reference  to  the  destruction  of  the  entire  CDC  data- 
base, which  he  finds  shocking,  and  concludes  that  this  set  the  case  back  sub- 
stantially. 

I  would  like  .to.  make^only  three  points: 

1.)  No  evidence  of  any  kind  was  destroyed,  and  indeed  all  of  the  docu- 
ments themselves  were  turned  over  to  the  Government.  The  only  "docu- 
ments" which  were  destroyed  were  the  attorneys'  work  product  of  CDC's 
lawyers. 

2.)  At  the  time  at  which  the  work  product  was  destroyed  the  Depart- 
ment of  Justice  had  never  indicated  to  CDC  or  to  anyone  else  any  desire 
or  intention  to  use  the  lawyers'  work  product  of  CDC  in  the  Government 
case.  Only  after  its  destruction  did  Justice  complain. 

3.)  The  Department  had  no  right  to  the  CDC  database  and  could  have 
secured  its  use  only  with  the  consent  of  CDC  and  its  attorneys.  That  con- 
sent could  have  been  refused.  In  any  event,  it  was  never  sought. 

4.  Mr.  Cronin  makes  several  references  to  the  privileged  document  im- 
passes. The  matter  is  complicated  and  I  will  not  seek  to  explain  it  in  any 
detail.  He  states  that  IBM's  lead  counsel  admitted  that  80  percent  of  the 
documents  were  not  privileged  at  all :  no  such  admission  was  ever  made  and  it 
is  not  in  fact  true.  He  states  this  cost  3  years  of  courttime.  Again,  untrue.  In 
fact,  because  of  the  efforts  of  the  parties  to  minimize  any  impact  on  the 
Court's  time,  the  Court  personally  has  not  yet  had  to  review  a  single  one  of  the 
documents  in  question.  The  problem  of  the  privileged  documents  did  not.  in 
my  judgment,  delay  this  case  at  all,  and  certainly  did  not  delay  it  more  than 
a  period  of  a  week  or  two. 

In  connection  with  IBM's  claim  of  privilege  I  would  like  to  point  out  these 
further  facts.  IBM's  claim  of  privilege  to  the  same  documents  involved  in  the 
Government's  lawsuit  has  been  upheld  almost  in  its  entirety  by  three  other 
Federal  judges.  Whether  Chief  Judee  Edelstein  is  correct  or  wrong  as  a  mat- 
ter of  law,  it  remains  true  that  other  Federal  judges  have  taken  a  different 
view  than  that  espoused  by  him  with  respect  to  the  same  documents.  It  is  per- 
haps worth  noting  that  the  20,000  documents  referred  to  by  Mr.  Cronin,  were 
in  fact  only  5,000  documents,  and  that  these  documents  were  conceded  to  be 
attornevs'  work  product  in  other  cases  involving  issues  similar  to  those  in- 
volved in  the  Government's  case.  The  Department  urged  Judge  Edelstein  to 
adopt  a  rule  which  said  that  work  product  in  other  cases  was  not  privileged. 
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They  did  this  at  the  same  time  that  they  were  urging  successfully  in  the 
Sixth  Circuit  that  work  product  in  other  cases  was  in  fact  privileged.  When 
IBM  took  the  matter  to  the  Court  of  Appeals  on  a  Writ  of  Mandamus,  the  De- 
partment acknowledged  that  it  had  argued  inconsistent  positions  and  said  that, 
as  a  matter  of  law,  they  believed  that  Chief  Judge  Edelstein  was  wrong  in 
adopting  the  view  which  the  Department  had  urged  upon  him.  The  Court  of 
Appeals  denied  the  Writ  of  Mandamus  without  going  to  the  merits  of  the 
Order.  Inexplicably,  the  Department  maintained  its  right  to  the  documents 
despite  the  view  expressed  in  the  Court  of  Appeals  that  Chief  Judge  Edelstein 
was,  as  a  matter  of  law,  in  error  in  ordering  them  turned  over. 

There  are  a  number  of  other  factual  errors  in  Mr.  Cronin's  testimony.  The 
testimony  was,  I  believe,  prepared  for  him  by  the  Computer  and  Communica- 
tions Industry  Association  (CCIA).  I  am  sure  Mr.  Cronin  had  no  intention  of 
misleading  the  subcommittee. 

[See  appendix  for  additional  material  submitted  for  the  record  by  Mr.  Katzen- 
bach.] 
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JUDICIAL  CONTROL  OF  ANTITRUST  CASES 

By 

BRUCE  BROMLEY* 

Were  I  to  title  what  I  hope  to  say  today,  it  would  be  this — a 
study  in  contrast  between  judicial  control  and  noncontrol  of  the 
big  Government  antitrust  case.  By  big  case  I  mean  protracted 
case.  Now  I  was  born,  I  think,  to  be  a  protractor.  One  of  my 
legal  ancestors  was  Bromley,  J.,  who  wrote  the  prevailing  opinion 
in  the  16th  century  in  Shelley's  case.  That  simply,  clearly  stated, 
easily  understood  rule,  I  think,  has  influenced  my  activities  as  a 
lawyer,  because  I  quickly  realized  in  my  early  days  at  the  bar 
that  I  could  take  the  simplest  antitrust  case  that  Judge  Hansen 
could  think  of  and  protract  it  for  the  defense  almost  to  infinity. 
And  I  propose  to  make  a  very  brief  study  of  four  cases,  two  with- 
out any  judicial  control  whatever,  and  two  modern  cases  with 
substantial  judicial  control. 

Back  in  1919  the  Federal  Trade  Commission  started  the  first 
motion  picture  case.  I  chose  a  case  in  that  forum  because,  then, 
it  was  absolutely  unencumbered  with  any  thought  of  control  over 
its  proceedings.  It  had  never  heard  of  a  Fee,  or  a  Murrah,  or  a 
Prettyman.  It  had  never  heard  of  the  phrase  "pre-trial  procedure". 
It  had  examiners  who  were  perfectly  happy  to  spend  their  lives 
on  one  case  if  need  be.  And  I,  a  young  lawyer  representing  the  de- 
fendant motion  picture  company,  was  firmly  resolved  to  make  a 
stupendous  production  out  of  that  unjustified  attack  upon  my 
client,  Famous  Players  Laskey  Corporation. 

That  proceeding  lasted  14  years.  The  record  was  nearly  50,000 
pages  and  there  were  thousands  of  exhibits.  I  was  on  the  road 
for  4  years  almost  without  interruption,  sitting  in  62  cities  of  this 
nation.  I  was  here  in  San  Francisco  for  months.  What  was  the 
question?  It  was  an  attack  upon  the  sales  method  of  a  motion 
picture  producer  and  distributor  which  sold  its  pictures  in  blocks. 
My  client  in  effect  had  said  to  exhibitors,  "If  you  want  a  license 
to  exhibit  104  pictures,  we  are  going  to  make  next  year,  you  must 
take  them  all,  or  you  cannot  have  any."  That  was  the  essence  of 
the  controversy.  It  took  14  years  for  the  Second  Circuit  finally 
to  decide  that  this  was  a  perfectly  justifiable  sales  method.  Not 
only  was  it  not  illegal  per  se,  but  legal  per  se,  if  you  please. 

*  Of  the  New  York  Bar. 
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When  the  Supreme  Court  came  to  consider  the  second  motion 
picture  case,  it  didn't  take  that  Court  long  to  say  that  this  tying 
arrangement,  this  block-booking,  was  patently  and  obviously  illegal 
per  se.  What  hurt  me  the  most  about  that  case  was  that  no  one 
ever  mentioned  my  Second  Circuit  decision  into  which  I  had  poured 
14  years  of  my  lifeblood  establishing  the  contrary. 

What  lesson  does  that  teach?  Well,  it  teaches  this.  If  any  one 
of  you  gentlemen  had  been  in  control  of  that  proceeding,  at  the 
very  outset  you  would  have  developed  this  fact.  Despite  the  50,000 
pages  of  testimony,  there  really  wasn't  any  dispute  about  the  facts 
at  all.  I  would  have  admitted  readily  that  it  was  the  company's 
policy  in  its  contracts  with  exhibitors  to  require  them  to  exhibit 
all  or  none.  As  a  sort  of  an  ace-in-the-hole,  I  would  have  said, 
"But  we  don't  always  succeed  in  doing  that  and  I  have  evidence 
to  show  that  when  we  get  a  good  customer,  whose  economic  posi- 
.  tion  possesses  some  strength,  we  can  not  get  away  with  this  forced 
selling."  I  was  prepared  to  use  that  as  a  kind  of  defense,  although 
I'm  not  exactly  sure  how  much  of  a  defense  it  really  was.  It  would 
be  saying  merely  that  we  try,  but  we  really  don't  succeed. 

Anyone  of  you  judges  would  have  forced  me  to  stipulate  our 
policy.  You  would  have  required  a  sample  to  be  taken  in  2  or  3 
of  the  62  sales  districts  which  I  insisted  on  visiting  and  would  have 
required  the  statistical  results  of  the  effort  to  be  presented.  Then 
you  would  have  proceeded  to  the  question  of  law  and  would  have 
decided  whether  or  not  these  tying  arrangements  were  legal. 

We  won  that  case  and  as  you  know  my  firm's  meter  was  running 
all  the  time — every  month  for  14  years.  The  president  of  that 
company  was  a  good  friend  of  mine  and  the  company  was  very 
prosperous.  He  was  accustomed  to  road  show  productions  of  the 
most  lavish  nature  and  feature  pictures  that  cost  a  million  dollars 
or  more.  He  saw  nothing  at  all  untoward  in  this  young  lawyer  of 
his  making  a  road  show  production  out  of  his  lawsuit. 

Encouraged  by  that  experience,  a  new  factor  came  into  my  life. 
President  Roosevelt  one  day  appointed  Thurman  Arnold  as  head 
of  the  Antitrust  Division.  Thurman  was  my  dear  friend  and  law 
school  associate  and  I  am  sure  would  lie  awake  nights  trying  to 
think  up  names  of  some  companies  represented  by  me  that  he  could 
sue.  In  1940  his  attention  was  directed  to  the  Gypsum  industry. 
Now  the  Gypsum  industry  was  a  well-knit,  well-organized  indus- 
try. My  client,  the  large  United  States  Gypsum  Company  headed 
by  Sewell  Avery  of  Montgomery  Ward  fame,  had  some  patents. 
Mr.  Avery,  after  a  great  deal  of  difficulty  in  sustaining  the  patents, 
finally  hit  upon  the  scheme  of  licensing  the  industry  and  putting 
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in  each  license  a  covenant  giving  him,  the  patent  owner,  the  right 
to  fix  the  prices  at  which  his  licensees  could  sell  the  goods  which 
they  manufactured  under  the  patents.  He  finally  secured  a  net- 
work of  licenses  all  over  the  industry. 

Well,  Thurman's  attention  was  drawn  to  that  situation  and 
in  characteristic  fashion  he  persuaded  not  one  grand  jury,  but 
two  grand  juries  to  return  two  indictments  against  the  industry. 
Each  indictment  consisted  of  some  6  to  10  counts.  Finally  he  com- 
menced an  omnibus  equity  case,  attacking  the  entire  industry. 
I  never  will  forget  the  day  in  1940  when  he  said,  "I'll  fix  youtkite 
my  friend.  I'm  going  to  file  an  expediting  certificate  in  this  case 
and  convene  a  three-judge  court.  This  will  get  rid  of  the  case 
fast  and  secure  the  prompt  judgment  to  which  the  Government 
is  plainly  entitled."  That  was  in  1940.  The  case  came  to  an  end 
3  weeks  ago. 

Really,  that  three-judge  court  was  a  lawyer's  paradise.  We 
had  discovery  of  hundreds  of  documents.  There  were  six  sets  of 
defendants  and  six  lawyers.  The  proof  of  the  Government,  which 
took  nearly  a  year,  consisted  in  large  part  of  declarations  or  ad- 
missions of  co-conspirators.  At  the  trial  a  document  would  be 
offered  in  evidence  and  then  handed  to  each  defense  counsel  who 
would  take  5  or  10  minutes  to  read  it.  Each  one  would  then  get 
up  and  object.  Chief  Judge  Harold  Stephens,  who  presided  over 
the  three-judge  court,  was  a  wonderful  man.  He  wanted  to  have 
a  good  record  so  he  made  each  attorney  state  very  carefully  the 
grounds  for  each  objection.  Then  he  would  state  his  ground  when 
he  came  to  rule,  so  that  the  record  was  clear,  concise  and  there 
wasn't  any  doubt  about  what  the  objection  was  or  on  what  grounds 
it  was  overruled  or  sustained. 

This  served  as  a  sort  of  inspiration  to  his  brethren  and  they 
finally  got  in  the  habit.  The  one  on  the  left  would  concur  and 
state  what  he  thought  was  the  ground.  Once  in  a  while  the  fellow 
on  the  right  would  dissent  and  of  course  he  had  to  state  his  ground. 
It  didn't  make  a  bit  of  difference  whether  he  dissented  or  not,  but 
it  showed  that  careful  consideration  was  being  given  by  all  the 
judges.  We  went  on  for  months  and  months  and  months.  And 
finally,  the  court  wrote  a  lengthy  opinion,  United  States  v.  United 
States  Gypsum  Co.,  D.C.,  67  F.Supp.  397,  dismissing  the  Gov- 
ernment's case  for  failure  of  proof. 

Well,  we  had  a  little  hard  luck.  We  went  up  to  the  Supreme 
Court  and  the  case  was  promptly  reversed  (333  U.S.  364,  68  S.Ct. 
525,  92  L.Ed.  746).  When  we  came  back  some  years  later,  the 
composition  of  the  statutory  court  had  changed.     Government 
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trial  counsel,  who  was  a  law  school  professor  of  some  prominence, 
suddenly  had  the  blinders  removed  from  his  eyes  and  the  fog 
cleared  from  his  head.  He  said,  "I  think  I'll  file  a  motion  for 
summary  judgment."  He  did  and  it  was  granted.  The  case  went 
to  the  Supreme  Court  again  and  was  affirmed. 

Now  Chief  Judge  Stephens  did  not  use  pre-trial  procedure  in 
this  case  and  no  judicial  control  was  exercised.  But  it  is  perfectly 
apparent,  now  in  retrospect,  that  if  we  had  been  called  on  the 
carpet  and  asked  to  admit  that  there  were  these  license  agree- 
ments, that  the  agreements  did  have  these  clauses,  that  they  were 
industry-wide,  and  that  each  licensee  took  his  license  knowing 
that  others  had  similar  licenses  or  would  probably  take  them,  we 
would  have  done  so.  The  motion  for  summary  judgment  could 
have  been  made  at  the  outset,  and  all  these  years  of  proof  could 
have  been  avoided.  The  case  would  certainly  not  have  lasted  18 
years.  However,  I  think  I  ought  to  confess  that  during  the  last 
part  of  this  period  I  stirred  up  a  fight  among  the  co-defendants 
just  to  keep  the  case  going  a  little  longer,  and  all  of  it  was  not 
the  Government's  fault. 

That  is  one  side  of  the  picture.  But  I  commenced  to  notice 
around  1950  that  perhaps  my  abilities  as  a  protractor  of  the  big 
cases  were  not  going  to  serve  me  very  much  longer.  There  was  a 
breath  of  fresh  air  in  the  judicial  world.  This  idea  that  those  cases 
could  be  controlled  and  kept  down  to  size  was  gaining  currency. 
Perhaps  I  realized  I  didn't  have  quite  as  much  time  left  as  I  did 
when  I  was  much  younger,  or  perhaps  the  judges  could  not  stand 
this  kind  of  nonsense  very  much  longer.  In  any  event  I  com- 
menced to  realize  that  my  racket  was  coming  to  an  end. 

In  1956  the  Government  started  the  Bethlehem- Youngstown 
Steel  merger  case.  Now  that  case  has  already  been  tried  and  will 
probably  be  decided  this  year.  Only  two  years  have  elapsed.  It 
may  take  the  Supreme  Court  another  year  to  pass  upon  the  Gov- 
ernment's appeal,  but  that  case  will  be  completely  disposed  of  in 
3  years.  It  is  the  largest  merger  case  ever  to  come  before  the  courts 
of  this  nation. 

What  is  the  reason  for  this  three  year  case  in  contrast  to  the 
eighteen  year  case?  Well,  Mr.  Bicks  has  very  kindly  handed  you 
what  he  calls  Exhibit  1,  a  record  of  the  proceedings  in  United 
States  v.  Bethlehem  Steel  Corp.,  315  U.S.  289,  62  S.Ct.  581,  86 
L.Ed.  855.  If  you  will  look  at  that  record,  you  will  see  immediate- 
ly the  Bromley  protractor  touch  in  the  third  line.  Promptly  after 
the  answer  was  filed  I  served  quite  a  comprehensive  set  of  inter- 
rogatories on  the  Government.  I  said  to  myself,  "That'll  tie 
brother  Hansen  up  for  a  while,"  and  I  went  about  other  business. 
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It  wasn't  very  long  before  I  got  a  real  shock.  Judge  Weinfeld 
sent  for  all  of  us  and  said,  "I'm  not  going  to  pass  on  these  inter- 
rogatories which  have  been  objected  to  by  the  Government.  There 
is  no  need  to  do  that.  We  have  a  statute  here-,  Section  7  of  the 
Clayton  Act  [15  U.S.C.A.  §  18],  which  is  very  simply  drafted. 
Obviously  the  place  to  begin  is  with  the  statute  to  find  out  what 
are  the  issues.  You  do  not  need  all  these  interrogatories  now. 
The  statute  says  that  no  corporation  shall  acquire  the  assets  or 
stock  of  another  corporation  where  the  effect  in  any  section  of 
the  country  and  in  any  line  of  commerce  may  be  substantially  to 
lessen  competition.  Now  I  want  you  gentlemen  to  tell  me  your 
contentions.  State  for  me  the  sections  of  the  country  where  you 
say  competition  may  be  affected  and  what  are  the  lines  of  com- 
merce." 

That  was  getting  down  to  cases  much  too  fast  for  me.  I  had 
not  begun  to  think  about  the  issues  yet,  but  we  had  to  get  busy 
right  away,  quick.  We  had  to  make  up  our  minds  what  the  lines 
of  commerce  were,  what  the  sections  of  the  country  were.  That 
was  no  easy  task.  I  should  much  have  preferred  to  postpone  that 
for  many  years  after  the  proof  was  taken,  but  we  had  to  do  it 
immediately  for  Judge  Weinfeld,  and  we  did  do  it.  We  submitted 
our  contentions  and  that  put  the  case,  very  quickly,  into  a  posture 
where  it  was  commencing  to  crystallize.  Then  the  Government, 
under  the  leadership  of  Judge  Hansen  and  Bob  Bicks,  did  what 
I  think  was  a  very  smart  thing,  and  what  I  believe  should  be  done 
more  often.  They  said,  "In  our  opinion,  this  merger  is  so  obviously 
illegal,  we're  going  to  file  a  motion  for  summary  judgment." 

My  experience  has  been  that  those  motions  for  summary  judg- 
ment whether  they  are  granted  or  not,  serve  a  very  useful  purpose. 
This  is  so  because  the  lawyers  have  to  get  down  to  brass  tacks  and 
put  in  writing  their  contentions.  But  Judge  Weinfeld  did  two 
things  of  very  great  significance  in  connection  with  that  motion. 
He  said  first,  "I  want  each  of  you,  in  spite  of  the  fact  that  findings 
of  fact  under  the  rules  are  not  necessary  on  motions  for  summary 
judgment,  to  prepare  proposed  findings  of  fact.  I  want  you  to  ex- 
change them  .and  then  I  want  each  one  of  you  to  prepare  another 
document  which  will  be  comments  on  the  other  fellow's  findings. 
In  those  comments  I  want  you  to  say  whether  or  not  the  finding 
is  disputed.  If  it  is  disputed,  I  want  you  to  tell  me  in  writing 
your  reasons." 

Well,  again  I  was  faced  with  a  pretty  big  task.  I  really  had 
to  get  down  to  business  and  handle  the  Government's  findings  and 
put  into  writing  just  why  it  was  I  would  not  admit  them.  Well,, 
the  result  of  the  exchange  of  those  comments  was,  I  think,  that 
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about  60  percent  of  the  proposals  ended  up  not  disputed.  Then 
the  judge  said,  "Now  that  we  have  that  out  of  the  way,  Bromley, 
I  want  you  to  set  down  in  the  form  of  proffered  proof  just  what 
your  defense  is  to  this  charge.  Make  an  offer  of  proof  now  and 
give  it  to  me.  Then  I  will  decide  the  motion  for  summary  judg- 
ment." 

Well,  he  denied  the  motion  for  summary  judgment,  and  I  think 
wisely,  because  he  said  it  was  an  important  case  and  that  there 
ought  to  be  a  more  comprehensive  market  study  than  the  motion 
papers  were  able  to  disclose.  But,  having  denied  the  motion  for 
summary  judgment,  he  said,  "Now  we  have  the  offer  of  proof,  we 
have  the  findings  of  fact,  and  we  have  the  comments.  Have  we  not 
here  a  basis  right  away  to  enter  into  a  formal  stipulation?  I  do 
not  want  these  findings  just  transcribed  by  a  stenographer.  I 
want  you  to  do  them  all  over  again.  This  time  put  the  findings 
in  the  form  of  a  stipulation  of  fact  and  see  if  you  can't  reach  some 
agreement  in  the  disputed  areas." 

So,  that  is  what  we  did.  It  was  like  pulling  teeth  to  negotiate 
with  these  Government  lawyers.  Many  a  time  my  patience  was 
worn  thin.  I  am  sure  theirs  was  too,  for  when  you  come  to  stipu- 
late facts,  you're  always  up  against  this  problem  of  the  conclusional 
word  or  phrase.  For  example,  the  Government  wanted  me  to  stipu- 
late to  this,  "The  Bethlehem  and  Youngstown  plants  are  located 
within  ready  reach  of  and  actually  ship  many  common  products 
into  the  nation's  heaviest  steel  consuming  centers."  I  had  objected 
to  that  when  they  proposed  it  as  a  finding  on  the  ground  that  our 
plants  were  not  within  ready  reach  of  common  consuming  centers. 
The  only  way  to  handle  that  was  to  say  what  the  centers  were, 
where  the  plants  were  located,  and  what  were  the  shipments  and  the 
distances.  So,  when  we  came  to  agree  upon  a  fact  stipulation,  we 
cut  out  these  words  of  conclusion — factual  conclusion — and  tried 
to  stick  to  the  bare  facts — the  statistical  facts — without  character- 
izing their  significance  or  their  effect. 

We  finally  did  that  and  gave  Judge  Weinfeld  a  stipulation  of 
fact  which  left  very  little  to  do  at  trial.  Oh,  I  had  some  experts, 
a  total  of  three  economists.  I  forgot  to  add  that  when  we  came  to 
trial,  the  judge  said,  "I  am  going  to  incorporate  in  the  trial  record 
every  affidavit,  every  exhibit  and  every  statistic  that  you  placed 
before  me  on  the  motion  for  summary  judgment.  I  am  going  to 
deem  that  a  part  of  the  trial  record  and  if  there  is  an  affidavit 
maker  who  has  made  some  statement  in  his  motion  affidavit  with 
which  you,  the  other  side  do  not  agree,  you  can  call  him  for  cross- 
examination." 
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Well,  we  had  very  good  affidavits,  I  thought,  from  three  expert 
economists,  but  they  were  called  and  cross-examined  by  the  Gov- 
ernment. I  didn't  do  very  much  direct  examination,  because  they 
said  everything  they  had  to  say  as  far  as  I  could  tell  in  their  affi- 
davits, but  there  was  quite  a  lot  of  cross-examination.  That  was 
another  device  which  shortened  the  record.  We  tried  that  case  as 
this  exhibit  will  show  in  three  and  one-half  v/eeks,  from  April  15th 
to  May  9. 

When  we  got  through  the  judge  said,  "Now  in  the  light  of  the 
record  as  it  now  stands,  I  want  you  to  do  these  findings  of  fact  all 
over  again.  I  want  you  to  make  comments  all  over  again  on  each 
other's  findings  of  fact  and  then  I  want  a  brief  on  the  law  and  the 
facts.    Then  I  will  go  to  work  and  you  fellows  can  take  a  vacation." 

That  is  what  happened  to  that  case.  Had  I  been  given  my  way, 
the  way  I  used  back  in  the  picture  case,  it  would  have  gone  on  for 
many,  many  years.  Of  course,  I  am  bound  to  say  that  the  case  was 
unusual  in  this  respect.  Before  we  announced  our  intention  of 
merger,  we  tried  to  convince  the  Department  of  Justice  by  the  sub- 
mission of  all  the  information  that  we  thought  was  relevant,  that 
they  ought  to  approve  this  merger.  We  gave  them  a  vast  amount 
of  material  which  they  had  and  which  they  had  a  chance  to  ex- 
amine before  the  trial.  So  when  we  came  to  get  down  to  work  at 
the  trial,  the  Government  had  already  been  furnished  with  almost 
all  of  the  relevant  statistical  information. 

You  will  notice  that  we  had  no  pre-trial  order,  no  formal  pre-trial 
order  like  that  delightful  little  document  that  Mr.  Sturdy  had  here 
yesterday.  That  was  a  beautiful  little  order  in  a  negligence  case. 
We  had  nothing  like  that,  and  I  am  bound  to  say  to  you  that  I 
think  it  would  have  been  pretty  hard  for  us  in  this  case  to  have 
drafted  anything  like  that.  The  boundaries  of  the  case  were  too 
big.  What  I  have  called  pre-trial  procedure  in  this  case  is  a  sort 
of  mixture  of  counsel's  efforts  in  the  absence  of  the  court  and  the 
court's  occasional  efforts.  Judge  Weinfeld  told  us  that  if  we  didn't 
like  his  suggestion  of  going  away  and  stipulating  the  facts,  he  was 
prepared  to  sit  in  court  every  day,  including  Saturdays,  and  help 
us  stipulate  the  facts.  The  last  thing  I  wanted  to  do  was  to  sit 
before  him  and  work  out  a  stipulation  of  fact  in  open  court.  I 
would  rather  take  the  beys  back  to  the  office,  give  them  a  good 
lunch  and  work  on  them  there. 

So,  while  the  judge  did  not  participate  very  much,  his  presence 
was  always  felt.    He  was  always  lurking  in  the  background. 

I  only  want  to  talk  about  one  other  case  on  the  credit  side  of 
pre-trial.    It  was  heard  before  Chief  Judge  Lederle  of  the  Eastern 
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District  of  Michigan.  Some  time  ago  the  Government  started  a 
monopoly  suit  against  General  Motors.  It  was  a  totally  unjustified 
charge,  I  am  sure  you  will  agree — a  vast  suit  charging  General 
Motors  with  an  illegal  monopoly  in  the  manufacture  and  sale  of 
motor  coaches  both  transit  and  inter-city  motor  coaches.  It  was 
a  monopolization  case — an  attempt  to  monopolize — and  a  conspi- 
racy to  monopolize  which  went  way  back  to  the  early  1920's.  It 
could  easily  have  consumed  a  year  or  two  of  trial,  if  not  more,  with 
vast  pre-trial  procedures  and  discovery,  if  there  were  not  some 
strict  judicial  supervision. 

A  word  should  be  given  to  the  letter  which  Judge  Lederle  sends 
out  to  all  counsel  in  these  big  cases.  I  will  never  forget  the  day 
I  got  it  in  this  case.  Promptly  after  issue  was  joined  the  letter 
was  received  and  it  said  the  case  had  been  set  down  for  a  pre-trial 
hearing  the  following  Tuesday  at  10  o'clock.  It  is  the  end  of  the 
letter  that  catches  your  attention.  In  essence  it  says,  "You  are 
invited  to  attend,  but  if  you  fail  to  do  so,  judgment  will  be  taken 
against  your  client  by  default." 

I  said  to  my  boys,  "Who  is  this  fellow  Lederle  anyway?  Do  you 
mean  to  say  that  if  I  don't  go  to  Detroit  next  Tuesday,  he  is  going 
to  break  up  General  Motors?" 

Well,  I  was  out  there  next  Tuesday.  We  sat  down  and  had  a 
discussion  about  the  case  and  it  very  quickly  emerged  that  there 
was  a  res  adjudicata  defense.  The  Government  had  indicted  Gen- 
eral Motors  years  ago  in  the  National  City  Lines  case,  United 
States  v.  National  City  Lines,  7  Cir.,  186  F.2d  562  and  convicted 
them  in  this  very  field.  In  a  companion  civil  case,  it  had  been  de- 
termined only  a  few  years  ago  that  there  was  no  need  for  any 
relief  against  the  company,  for  all  the  practices  which  were  at- 
tacked had  been  abandoned  long  since.  General  Motors  really 
won  the  equity  case.  I  therefore  contended  that  the  Government 
was  trying  to  litigate  all  over  again  this  same  conspiracy,  or  at 
least  a  larger  conspiracy,  of  which  the  prior  adjudication  was  a 
part. 

The  judge  said,  "Well  if  you're  going  to  urge  that,  we  will  have 
to  examine  the  record.  Since  we  do  have  to  search  the  prior  rec- 
ords, I  think  you  ought  to  make  a  motion  for  summary  judgment. 
Let  us  get  this  out  of  the  way  right  now." 

So,  I  did  move  for  summary  judgment  and  he  promptly  denied 
it.  But  at  least  it  got  that  point  out  of  the  way.  Then  we  went 
back  for  another  pre-trial  conference  and  Judge  Lederle  said  that 
he  thought  the  time  had  come  to  exchange  findings  of  fact.  Can 
you  imagine,  the  case  has  just  started  and  he  wanted  findings  of 


395 


fact!  But  the  judge  turned  out  to  be  wiser  than  I,  because  it  really 
was  a  very  helpful  device.  We  again  had  to  get  down  to  brass  tacks 
and  exchange  findings  of  fact,  which  really  served  as  an  outline  of 
our  respective  contentions. 

After  that  the  judge  said,  "As  in  all  monopolization  cases,  taught 
us  by  Cellophane  and  others,  the  prime  question  is  the  market. 
Now  what  is  the  market  here?" 

There  are  20,000  buses  made  every  year  by  numbers  of  com- 
panies and  General  Motors  makes  only  about  3,000  of  them.  But 
the  20,000  include  school  buses  as  well  as  inter-city  buses  and  trans- 
it buses.  The  question  is  are  they  all  in  the  same  market  like 
different  kinds  of  flexible  wrapping  materials  in  the  Cellophane 
case.  After  a  short  discussion  Judge  Lederle  said  to  me,  "I  think 
you  ought  to  make  another  motion  for  summary  judgment.  You 
guessed  wrong  the  first  time.  Perhaps  you'll  have  better  luck  this 
time." 

So,  I  made  a  motion  for  summary  judgment  on  the  ground  that 
we  could  not  possibly  be  guilty  of  monopolization,  if  we  only  had 
ten  percent  of  the  market.  True,  if  the  proper  market  was  the  kind 
of  bus  we  made,  then  we  had  95  percent  of  the  market,  but  that  was 
only  because  the  kind  of  bus  we  made  is  the  best  in  the  world. 

The  motion  has  not  yet  been  decided.  We  submitted  49  affi- 
davits on  the  market  consisting  of  over  200  pages.  The  Govern- 
ment submitted  more  than  100  affidavits  consisting  of  350  pages. 
They  always  try  to  out  do  you  in  volume,  you  know!  You  may 
think,  here  is  a  ridiculous  situation — a  motion  for  summary  judg- 
ment with  hundreds  of  pages  of  conflicting  affidavits!  Of  what 
good,  you  might  ask,  is  that?  Well,  it  is  possible  to  weave  one's 
way  through  that  mass  of  words  and  find  a  solid  core  of  agreement. 
While  the  motion  is  undecided,  we  are  learning  a  lot  about  the 
market.  We  are  ultimately  going  to  be  able  to  point  to  a  substan- 
tial area  of  fact  in  which  there  is  no  disagreement.  It  is  a  device 
which  is  going  to  be  very  helpful. 

Finally,  I  think  that  a  motion  to  dismiss,  as  a  part  of  pre-trial 
procedure  under  rule  12,  28  U.S.C.A.,  also  serves  the  useful  pur- 
pose of  forcing  the  lawyers  to  see  which  facts  are  not  disputed  and 
which  legal  theories  can  be  urged  as  standards  of  interpretation 
of  those  facts.  It  advances  both  the  lawyers  and  the  judge  at  an 
early  point.  Whether  the  motion  to  dismiss  is  successful  or  not, 
it  advances  the  judge's  understanding  of  the  case,  sharpens  the  law- 
yer's task,  and  gives  the  case  direction  and  point.  I  can  only  end 
by  saying  I  am  ashamed  that  I  used  to  be  a  protractor  and  I  am 
happy,  as  I  approach  the  end  of  my  professional  career,  that  the 
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big  case  can  now  be  tried  in  a  much  shorter  time.  After  all,  it  may 
be,  as  Judge  Barnes  says,  "Lawyers  earn  more  money,  if  they  get 
cases  in  and  out  of  their  offices  just  as  quickly  as  they  can  and 
don't  drag  them  along." 


DEVELOPMENTS  IN  PROTRACTED  GOVERNMENT 

ANTITRUST  CASES 

By 

ROBERT  A.  BICKS  *     - 

My  plan  today  is  a  simple  one.  At  the  outset  I'd  like  to  review 
with  you  very  briefly  protracted  antitrust  cases  this  past  year. 
Against  that  background  I'd  like  to  treat  the  particular  problems 
prior  speakers  have  touched  upon  in  a  general  way,  in  the  context 
of  the  particular  orders  circulated  to  you  in  advance  of  this  meet- 
ing. 

First,  what  has  happened  this  past  year  in  terms  of  protracted 
antitrust  cases?  Some  ten  government  antitrust  cases  were  tried 
this  year.  However,  only  two  fell  in  the  "protracted"  category. 
The  Consolidated  Laundries,  a  criminal  case,  highlights  the  intelli- 
gent use  of  all  the  appropriate  devices  we  have  discussed  today. 
The  case  consumed  41  court  days.  The  other,  a  civil  action,  took 
some  31  days.  There  no  efforts  were  made  to  have  full  pre-trial 
conferences  because  of  the  judge's  lack  of  sympathy  with  such  pro- 
cedure. However,  counsel  agreed  to  an  effective  proposed  pre-trial 
order  which  was  adopted  and  resulted  in  an  expeditious  trial. 
Those  were  the  only  two  cases  that  took  more  than  nineteen  trial 
days  last  year. 

I  think  it  is  a  good  idea  to  keep  these  figures  in  perspective. 
Because  in  talking  about  the  protracted  case  problem  too  much 
focus,  initially  at  least,  is  placed  on  the  antitrust  case.  Here  you 
have  only  ten  Government  antitrust  cases  tried  last  year;  and  only 
two  of  them  took  more  than  nineteen  days.  Recall  that  figure 
against  the  background  of  the  Prettyman  Report.  13  F.R.D.  62. 
Judge  Prettyman  referred  to  the  year  1949  when  five  Government 
antitrust  cases. took  more  than  19  days.  13  F.R.D.  at  page  64.  In 
the  intervening  years  there  has  been  a  notable  decline  in  the  pro- 
tracted Government  antitrust  case.    This  is  probably  due  to  two 

*  First  Assistant,  Antitrust  Division, 
Dept.  of  Justice. 
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PROCEEDINGS 

OP  THE 

SEMINAR  ON  PROTRACTED  CASES 

for  United  States  Judges 

HELD  AT 

THE  SCHOOL  OF  LAW  STANFORD  UNIVERSITY 

STANFORD,  CALIFORNIA 

AUGUST  25-30,  1958 


FOREWORD 

By 
HONORABLE  ALFRED  P.  MURRAH  * 

The  second  seminar  on  protracted  cases  for  United  States  judg- 
es conducted  jointly  by  the  Committee  on  Pre-trial  Procedure  of 
the  Judicial  Conference  of  the  United  States  and  the  panel  of 
federal  judges  appointed  by  the  Chief  Justice  of  the  United  States 
to  study  the  problems  of  procedure  in  protracted  civil  and  criminal 
litigation  was  convened  at  the  Law  School  at  Stanford  University 
in  August  1958.  It  was  an  historic  occasion.  Only  once  before  in 
the  annals  of  our  jurisprudence  had  federal  judges  assembled  in 
such  numbers  to  study  and  learn  how  to  resolve  a  judicial  admin- 
istration problem  of  the  magnitude  of  the  protracted  case.  The 
one  previous  occasion  was  the  seminar  last  year  at  New  York  Uni- 
versity Law  Center. 

The  format  of  the  seminar  was  enlarged  this  year  at  the  sug- 
gestion of  Judge  James  Alger  Fee  of  the  Court  of  Appeals  for  the 
Ninth  Circuit  to  include  a  session  on  the  techniques  of  pre-trial 
procedure  in  the  ordinary  civil  action.  Judge  Fee  had  arranged 
a  highly  successful  program  on  pre-trial  procedure  for  the  annual 
meeting  of  the  Judicial  Conference  of  the  Ninth  Circuit  in  1957. 
He  very  graciously  agreed  to  organize  a  similar  program  for  the 
seminar  and  the  first  day  of  the  program  was  set  aside  entirely  for 
this  purpose.    The  program  was  staged  by  a  group  of  distinguished 

•  Judge  of  the  U.S.  Court  of  Appeals  of  the  Committee  on  Pre-trial  Pro- 

for  the  Tenth  Circuit  and  Chairman  cedure  of  the  Judicial  Conference. 
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trial  lawyers  from  the  Ninth  Circuit,  who  were  assembled  by  Judge 
Fee.    They  did  a  magnificent  job. 

The  seminar  was  again  honored  this  year  by  the  presence  of  the 
Chief  Justice  of  the  United  States,  who  demonstrated  his  very 
great  interest  in  the  work  of  the  seminar  by  attending  many  of  the 
sessions.  Associate  Justice  William  J.  Brennan,  Jr.,  a  strong  ad- 
vocate of  the  use  of  pre-trial  procedure,  attended  the  sessions  for 
the  first  three  days  and  participated  fully  in  the  seminar  discus- 
sions. 

Albert  Lee  Stephens,  Chief  Judge  of  the  Ninth  Circuit,  ex- 
,  tended  greetings  from  all  the  judges  in  rn's  circuit  and  pledged  his 
own  cooperation  in  support  of  the  seminar.  He  was  pleased  to 
note  a  "significant  stir  in  the  air"  arising  from  the  many  meetings 
.  of  the  men  of  the  law  in  California  that  month.  "The  breezes  that 
blow,"  he  said,  "are  not  winds  of  destruction,  but  zephyrs  of 
change." 

'•  And  Louis  E.  Goodman,  Chief  Judge  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California,  in  whose  juris- 
diction the  seminar  was  held,  had  words  of  welcome  from  the  judges 
of  his  court  and  the  people  of  San  Francisco. 

Arrangements  for  the  seminar  were  made  by  Dean  Carl  B. 
Spaeth  and  Professor  James  E.  Brenner  of  the  Law  School,  Stan- 
ford University,  in  cooperation  with  the  Administrative  Office  of 
the  United  States  Courts.  Grateful  acknowledgment  is  made  to 
President  J.  E.  W.  Sterling  of  Stanford  University  and  Dean  Carl 
B.  Spaeth  of  the  Law  School  for  the  use  of  University  facilities 
and  to  Dean  Spaeth  and  Professor  James  E.  Brenner  for  their 
invaluable  assistance. 

Acknowledgment  is  also  made  to  the  Dictaphone  Corporation 
for  recording  the  entire  proceedings  as  a  public  service  and  to  the 
West  Publishing  Company  which  has  once  again  demonstrated  its 
genuine  interest  in  improving  the  administration  of  justice  by  mak- 
ing this  account  of  the  seminar  available  to  the  legal  profession 
generally. 
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LIST  OF  PARTICIPANTS  AND  OTHERS 
IN  ATTENDANCE 

Supreme  Court  of  the  United  States 

Honorable  Earl  Warren,  Chief  Justice  of  the  United  States 
Honorable  William  J.  Brennan,  Jr. 

United  States  Circuit  Judges 

Stanley  N.  Barnes Court  of  Appeals  for  the  Ninth 

Circuit 
John  Biggs,  Jr Court  of  Appeals  for  the  Third 

Circuit 
Charles  E.  Clark Court  of  Appeals  for  the  Second 

Circuit 
James  Alger  Fee Court  of  Appeals  for  the  Ninth 

Circuit 
Albert  B.  Maris Court  of  Appeals  for  the  Third 

Circuit 
Alfred  P.  Murrah Court  of  Appeals  for  the  Tenth 

Circuit 
Simon  E.  Sobeloff   Court  of  Appeals  for  the  Fourth 

Circuit 
Albert  Lee  Stephens Court  of  Appeals  for  the  Ninth 

Circuit 

United  States  District  Judges 

Alfred  A.  Arraj District  of  Colorado 

•  Axel  J.  Beck District  of  South  Dakota 

Henry  L.  Brooks  Western  District  of  Kentucky 


ct  of  California 
ct  of  Illinois 
ct  of  California 
ct  of  New  York 
ct  of  Ohio 
ct  of  Florida 


Lloyd  H.  Burke  Northern  Distri 

William  J.  Campbell Northern  Distri 

James  M.  Carter Southern  Distri 

John  M.  Cashin Southern  Distri 

Lester  L.  Cecil Southern  Distri 

Emett  C.  Choate  Southern  Distri 

A.  Sherman  Christenson District  of  Utah 

Thomas  J.- Clary Eastern  District  of  Pennsylvania 

Archie  0.  Dawson  Southern  District  of  New  York 

Edward  J.  Devitt District  of  Minnesota 

Edward  J.  Dimock Southern  District  of  New  York 

Joe  Ewing  Estes Northern  District  of  Texas 

Phillip  Forman  -District  of  New  Jersey 

23  F.R.D.— 21 
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United  States  District  Judges — Continued 

Ralph  M.  Freeman Eastern  District  of  Michigan 

J.  Cullen  Ganey Eastern  District  of  Pennsylvania 

Louis  E.  Goodman Northern  District  of  California 

Henry  N.  Graven Northern  District  of  Iowa 

George  B.  Harris Northern  District  of  California 

Benjamin  Harrison Southern  District  of  California 

Richard  Hartshorne  - District  of  New  Jersey 

William  J.  Jameson District  of  Montana 

Gilbert  H.  Jertberg Southern  District  of  California 

Irving  R.  Kaufman Southern  District  of  New  York 

Win  G.  Knoch Northern  District  of  Illinois 

Richard  H.  Levet Southern  District  of  New  York 

William  J.  Lindberg Western  District  of  Washington" 

Rabe  F.  Marsh -Western  District  of  Pennsylvania 

William  Mathes Southern  District  of  California 

John  L.  Miller Western  District  of  Pennsylvania 

Edward  P.  Murphy Northern  District  of  California 

John  W.  Murphy Middle  District  of  Pennsylvania 

Edmund  L.  Palmieri  -^ Southern  District  of  New  York 

i 
Sylvester  J.  Ryan - Southern  District  of  New  York 

Royce  H.  Savage Northern  District  of  Oklahoma 

Bryan  Simpson Southern  District  of  Florida 

John  J.  Sirica District  of  Columbia 

J.Joseph  Smith District  of  Connecticut 

William  F.  Smith  District  of  New  Jersey 

William  E.  Steckler Southern  District  of  Indiana 

Edwin  D.  Steel,  Jr District  of  Delaware 

Luther  M.  Swygert Northern  District  of  Indiana 

Robert  L.  Taylor - Eastern  District  of  Tennessee 

Robert  E.  Tehan ...Eastern  District  of  Wisconsin 

Roby  C.  Thompson Western  District  of  Virginia 

Harry  E.  Watkins Northern    District    of   West  Vir- 
ginia 

R.  Dorsey  Watkins District  of  Maryland 

Albert  C.  Wollenberg Northern  District  of  California 
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State  Judge: 

Emory  N.  Niles,  Baltimore,  Maryland 

Administrative  Office  of  the  United  States  Courts 
Warren  Olney  III,  Director 

Will  Shafroth,  Chief  of  the  Division  of  Procedural  Studies  and 
Statistics 

Joseph  F.  Spaniol,  Jr.,  Attorney 

Stanford  University  Law  School 
Carl  B.  Spaeth,  Dean 
James  E.  Brenner,  Professor  of  Law 

Members  of  the  Bar 

Elwin  A.  Andrus,  Milwaukee,  Wisconsin 
Jerry  P.  Belknap,  Indianapolis,  Indiana 
Eugene  Bennett,  San  Francisco,  California 
Robert  A.  Bicks,  Washington,  D.  C. 
Raymond  A.  Bogucki,  Culver  City,  California 
Bruce  Bromley,  New  York,  New  York 
Herbert  W.  Clark,  San  Francisco,  California 
Richard  K.  Decker,  Chicago,  Illinois 
William  H.  Ferguson,  Seattle,  Washington 
Stephen  Fletcher,  New  York  City 
Victor  R.  Hansen,  Washington,  D.  C. 
Hubert  Hickam,  Indianapolis,  Indiana 
Gardiner  Johnson,  San  Francisco,  California 
Charles  W.  Joiner,  Ann  Arbor,  Michigan 
Moses  Lasky,  San  Francisco,  California 
Roy  W.  McDonald,  New  York  City 
James  H.  McGlothlin,  Washington,  D.  C. 
Richard  W.  McLaren,  Chicago,  Illinois 
W.  Brown  Morton,  Jr.,  New  York  City 
A.  Donham  Owen,  San  Francisco,  California 
Walter  Roche,  Phoenix,  Arizona 
Samuel  I.  Rosenman,  New  York  City 
David  T.  Searls,  Houston,  Texas 
Roy  Shields,  Portland,  Oregon 
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Members  of  the  Bar — Continued 

George  Neff  Stevens,  Dean,  Washington  University  Law  School 
Manley  Strayer,  Portland,  Oregon 
Frederic  H.  Sturdy,  Los  Angeles,  California 
-  William  H.  Webb,  Pittsburgh,  Pennsylvania 
Leo  H.  Whinery,  University  of  North  Dakota  Law  School 
William  R.  Woodward,  New  York  City 
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Pbepabed  Statement  of  J.  G.  Clarke 

I  am  Jack  Clarke,  senior  vice  president  of  Exxon  Corporation  and  with  me  is 
Richard  Lombard,  general  counsel  of  Exxon.  We  appreciate  the  opportunity  to 
appear  to  discuss  the  issues  of  effectiveness  of  antitrust  law  and  of  the  anti- 
trust enforcement  agencies.  Antitrust  is  an  essential  element  in  keeping  our 
economy  strong.  Antitrust  enforcement,  like  tax  enforcement,  plays  an  im- 
portant role  in  bringing  about  compliance  with  the  law.  But  in  both  cases, 
voluntary  compliance  is  the  most  effective  method. 

Exxon  devotes  great  effort  to  its  antitrust  compliance  program.  We  stress 
that  compliance  is  a  management  responsibility.  Management  is  held  ac- 
countable for  compliance.  We  will  file  with  the  subcommittee  a  statement  on 
our  compliance  program  and  a  copy  of  the  booklet  on  antitrust  which  our 
employees  receive  for  their  guidance.  I  emphasize  this  to  make  the  point  that 
the  Government  does  not  have  a  monopoly  on  respect  for  law.  The  subcom- 
mittee has  asked  us  to  comment  on  the  "larger  cases  in  which  industry  struc- 
ture may  be  more  of  an  issue  than  specific  behavior,"  and  what  might  be  done 
"to  expedite  the  decisionmaking  process  while  still  preserving  the  rights  of  the 
parties." 

Our  recommendations  deal  with  the  work  to  be  done  prior  to  deciding 
whether  a  suit  is  warranted : 

a.)  First,  and  absolutely  imperative,  an  objective  and  thorough  study  of 
the  industry  under  review  should  be  completed  before  suit  is  considered.  This 
is  much  more  efficient  than  attempting  to  determine  the  economic  facts  of  an 
industry  after  litigation  begins. 

b.)  Second,  after  the  study  is  completed,  answers  should  be  given  to  the 
following  questions  before  a  decision  to  sue  is  made : 

1.)     What  are  the  characteristics  of  the  industry?  Do  its  structure  and 
behavior  have  anticompetitive  aspects? 

2.)     Is  there  a  legal  basis  to  support  a  suit? 

3.)     Is  there  a  remedy  which  has  a  high  probability  of  substantially  im- 
proving  the    performance    of    the    industry    and    its    contribution    to    the 
economy?  The  risk  of  significant  damage  to  our  economy  requires  that  this 
question  be  answered  before  seeking  restructuring  or  other  fundamental 
modification  of  industries  which  have  been  built  up  over  decades  and  which 
are  important  segments  of  our  successful  economy. 
Our   experience  in  the   FTC's  proceeding   against   eight   oil   companies   has 
demonstrated  the  need  for  a  thorough  precomplaint  study.  This  need  appears  to 
us  justified  by  such  facts  as  these : 

a.)  No  single  oil  company  has  more  than  about  10  percent  of  the  produc- 
tion, refining  or  marketing  in  the  United  States. 

b.)  The  four  largest  companies  account  for  about  30  percent  of  the  U.S. 
petroleum  market  which  compares  with  an  average  of  about  40  percent  for  the 
four  largest  companies  in  all  manufacturing  industry. 

c.)     The  market  share  of  smaller  motor  gasoline  marketers  increased  from 
less  than  20  percent  in  1965  to  30  percent  in  1975,  an  increase  of  over  50  percent, 
d.)     Return  on  equity  for  the  oil  industry  for  about  the  last  15  years  has 
averaged   around   12.5  percent,   roughly   equal   to   the   average   for   all   manu- 
facturers. 

The  FTC's  failure  to  complete  a  thorough  study  of  the  oil  industry  has  had 
predictable  and  appalling  results.  Under  its  broad  precomplaint  investigatory 
powers,  the  Commission  had  authorized  a  study  of  the  industry.  Exxon  had 
agreed  to  provide  data  requested  by  the  staff.  Before  the  data  were  given,  the 
study  was  ended  far  short  of  completion  by  the  filing  of  the  suit.  The  Com- 
mission thereby  created  an  adversary  relationship  and  drastically  curtailed  its 
powers  of  investigation  under  its  own  rules. 

Commissioner  Dixon  in  April  1976,  testifying  before  the  House  Commerce 
Subcommittee  on  Oversight  and  Investigations,  said  this  about  these  events : 
Now,  had  we  chosen  in  the  Exxon  case  to  follow  tradition  and  issued 
investigative  subpenas.  we  would,  in  my  opinion,  have  gone  much  faster 
because  the  courts  will  back  us  up  there  more  then  when  you  issue  a 
complaint  and  issue  a  subpena  under  that  complaint,  then  you  have  to 
stay  right  within  the  commas  and  periods  in  that  complaint. 

There  is  a  .  .  .  lot  of  difference  between  the  judicial  subpena  and  in- 
vestigative subpena.  We  issued  a  complaint  here  without  being  ready  is 
one  way  to  say  it.  You  have  to  get  ready  for  trial. 
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Since  the  essential  study  was  not  completed,  the  Commission  could  not  answer 
the  other  critical  questions.  Hence  no  clearcut,  understandable  legal  theory  is 
set  forth  in  the  complaint.  Nor  is  there  any  remedy  proposed  in  the  complaint. 
Thus,  the  Commission  was  in  no  position  to  make  a  judgment  that  there  was 
a  high  probability  of  substantially  improving  the  performance  of  the  oil 
industry  and  its  contribution  to  the  economy. 

What  has  happened  since  the  oil  company  suit  was  brought?  Substantial 
time  has  been  devoted  to  efforts  by  the  oil  companies  and  the  Administrative 
Law  Judge  to  define  the  issues  and  to  make  prehearing  discovery  more  man- 
ageable. But  because  the  precomplaint  investigation  had  not  been  completed, 
complaint  counsel  are  still  in  search  of  a  legal  basis  for  their  suit,  and  hence 
insist  on  discovery  of  unprecedented  breadth. 

Here  is  their  initial  subpoena,  1,800  pages  long.  To  comply  with  this 
subpena  would  require  Exxon  Company,  U.S.A.,  one  of  Exxon  Corporation's 
operating  divisions,  to  search  through  a  half-billion  document  pages  and 
produce  over  ninety  million  document  pages.  Ninety  million  pages  stacked 
would  stand  9  miles  high. 

Even  after  complaint  counsel  modified  their  initial  subpena  somewhat,  this 
is  what  Administrative  Law  Judge  Berman  said : 

Perhaps  in  proceeding  under  the  Commission's  general  investigative  au- 
thority, the  Commission  may  see  fit  to  conduct  an  exhaustive  open-ended 
investigation  of  an  industry  or  a  segment  thereof.  This,  however,  is  im- 
permissible under  a  complaint  where  the  scope  of  an  investigation,  though 
relevant,  must  be  tempered  by  the  requirement  to  get  the  case  to  trial. 
Where  the  necessities  of  appropriate  investigation  may  require  a  sub- 
stantial delay  in  reaching  the  actual  trial,  the  trial  may  be  so  delayed. 
Here,  however,  complaint  counsel  would  institute  such  broad,  detailed  and 
time  consuming  investigation  as  to  bring  this  rase  to  a  complete  stand- 
still so  that  a  trial  date  could  not  be  reasonably  predicted  except  to  con- 
clude that  it  would  be  far,  far  off  in  the  future."  [Emphasis  supplied.] 
Complaint  counsel  has  appealed  to  the  Commission  Judge  Berman's  refusal  to 
authorize  the  modified  subpena.  The  Commission  has  not  yet  ruled. 

In  1974  and  1975,  the  two  successive  Administrative  Law  Judges  handling  the 
oil  suit  recommended  that  the  Commission  consider  withdrawing  the  complaint 
and  resuming  the  study  of  the  oil  industry.  The  Commission  refused. 

To  sum  up,  we  believe  structure  cases  can  be  dealt  with  effectively  but  only 
if  prelitigation  study  and  analysis  are  thorough  and  objective.  Because  of  the 
failure  to  do  this  in  the  oil  suit,  it  is  unmanagable.  Exxon  has  recently  urged 
the  present  Commissioners  to  withdraw  the  complaint  and  reevaluate  the 
proceeding. 

[The  following  supplemental   information   was  received   by   the   subcommittee 
from  Mr.  Clarke  re  testimony  at  the  hearing.] 

I  have  appended  hereto  a  statement  of  Exxon's  antitrust  policy  and  a 
brief  description  of  our  antitrust  compliance  program.  As  I  said  in  my  testimony 
before  the  subcommittee  on  May  5,  Exxon  devotes  great  effort  to  this  pro- 
gram and  holds  management  accountable  for  its  successful  execution. 

In  addition.  I  should  like  to  comment  on  some  of  the  issues  raised  during  the 
course  of  the  hearings : 

1.  Several  of  the  witnesses  at  the  hearings  made  reference  to  "shared 
monopolies,"  "oligopolies."  and  "noncompetitive  market  structure."  Although 
these  terms  are  widely  used,  they  are  inherently  imprecise.  Often  they  are 
employed  to  express  a  conviction  that  there  is  something  unhealthy  about  an 
industry  when  there  are  no  facts  supporting:  that  conviction.  As  you  know,  it 
has  long  been  a  tenet  of  economists,  antitrust  law  scholars,  and  public  policy 
makers  that  market  power  is  associated  with  the  degree  to  which  the  output  of 
an  industry  is  concentrated  in  a  few  firms.  There  is  no  masric  concentration 
ratio  below  which  it  can  conclusively  be  demonstrated  that  active  competition 
exisrs  or  above  which  effective  competition  is  lacking.  Nevertheless,  there  is  a 
general  consensus  that  a  four-firm  concentration  ratio  of  50  percpnt  or  less  is  a 
cutoff  point  below  which  it  cannot  be  reasonably  inferred  from  the  ratio  alone, 
that  market  power  is  substantial  or  that  tacit  collusion  among  firms  is  likelv. 

The  four  largest  firms  in  the  petroleum  industrv  account  for  no  more  than 
about  30  percent  of  the  United  States'  market.  This  is  true  of  each  of  the 
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major  functions  and  compares  with  about  40  percent  for  the  four  largest  firms 
in  U.S.  manufacturing  more  broadly.  Indeed,  based  on  the  1972  Census  of  Manu- 
facturers, about  55  percent  of  all  manufacturing  industries  (comprising  451 
different  categories)  have  "four-firm"  concentration  ratios  higher  than  petrole- 
um refining.  Moreover,  with  regard  to  "eight-firm"  ratios,  nearly  50  percent  of 
all  manufacturing  industries  have  ratios  higher  than  the  56  percent  shown  for 
petroleum  refining  in  1972. 

In  short,  if  the  petroleum  industry  is  a  "shared  monopoly,"  an  "oligopoly," 
or  exemplifies  "noncompetitive  market  structure"  this  would  apply  even  more 
to  the  majority  of  all  U.S.  manufacturing.  Industry  restructuring  on  the  basis 
of  this  criterion,  therefore,  would  cut  across  most  of  American  industry.  The 
consequences  for  the  economy  in  terms  of  productivity,  employment,  and 
economic  growth  could  be  far  reaching. 

2.  Another  issue  raised  at  the  hearings  was  the  appropriateness  of  the  legis- 
lative restructuring  of  major  industries  on  a  case-by-case  basis.  This  question 
was  asked  particularly  in  connection  with  the  Federal  Trade  Commission's 
action  against  the  oil  companies.  There  rightly  is  concern  over  whether  the 
FTC  process,  as  currently  employed,  takes  too  much  time.  I  submit,  however, 
that  the  process  itself  is  not  at  fault  but  that  it  is  being  improperly  used.  Pre- 
paratory assembly  and  analysis  of  facts  has  been  inadequate,  and  there  has 
been  a  failure  to  settle  in  advance  on  a  sound  legal  theory  and  on  a  remedy 
which  would  generate  clear  benefit  to  the  economy  in  terms  of  results. 

Those  who  would  surmount  the  problems  of  the  adversary  process  by  legis- 
lating structural  change  believe  that  this  would  have  the  advantage  of  speed. 
This  is  doubtful.  If  the  job  is  to  be  done  well  and  fairly,  there  would  be  the 
same  need  for  prior  thorough  study  of  the  industry  in  the  legislature  as  in  the 
adversary  process. 

A  second  advantage  cited  by  proponents  of  legislative  restructuring  of 
industry  is  that  it  would  allow  a  greater  role  for  political  judgments.  This 
suggests  that  existing  economic  and  legal  standards  are  inadequate  and  that 
therefore  we  need  new  ways  of  reaching  judgments.  However,  whether  the 
adversary  or  legislative  approach  is  taken,  the  objective  must  remain  the  same, 
namely  assurance  that  any  change  is  in  the  public  interest.  This  will  require 
careful  analysis  of  costs  as  well  as  benefits  of  proposed  restructuring.  Particu- 
larly if  noneconomic  criteria  are  to  be  involved,  they  must  be  exceptionally  well 
defined  and  their  longer  term  implications  understood.  Otherwise  a  real  po- 
tential for  substantial  impairment  of  the  public  interest  would  exist.  It  should 
be  recognized  that  if  noneconomic  criteria  are  applied  to  one  industry,  it  is 
likely  that  in  time  they  would  be  applied  to  additional  industries  as  general 
principles,  whether  this  be  the  initial  intent  or  not. 

Even  if  noneconomic  criteria  are  developed,  the  analysis  of  their  application 
to  industry  can  best  be  done  in  an  atmosphere  free  of  transitory  political  and 
economic  pressures.  Congress  has  traditionally  found  that  the  agencies  who 
have  specialized  staffs  and  expertise  are  better  suited  to  the  task  than  Con- 
gress itself. 

Because  of  the  above  factors,  many  observers  outside  of  industry  caution 
against  solving  the  "big  case"  through  legislation.  Existing  procedures  may 
cause  occasional  problems  for  the  courts,  the  prosecutors,  and  the  defendants, 
but  they  are  grounded  in  principles  which  have  served  our  society  well. 

3.  At  pages  51  and  62-4  of  his  prepared  testimony  on  the  operations  of  the 
Antitrust  Division  of  the  Department  of  Justice,  Mr.  Donald  I.  Baker,  As- 
sistant Attorney  General,  has  made  some  sweeping  charges  in  relation  to  the 
ownership  and  operation  of  oil  pipelines  by  integrated  oil  companies.  I  agree 
with  his  statement  at  page  62  that  these  are  very  complicated  issues,  but  I 
believe  the  balanoe  of  his  statement  and  the  validity  of  his  analysis  of  what  he 
terms  the  "pipeline  problem"  are  open  to  serious  challenge.  I  am  enclosing  a 
short  memorandum  setting  forth  our  response  to  the  statements  made  by 
him. 

In  particular,  I  would  question  whether  Congress,  or  the  public,  or  anyone 
other  than  experienced  technicians  in  the  field,  can  be  expected  to  comprehend 
and  appraise  such  an  analysis  of  a  regulated  industry  where  the  analysis 
simply  ignores  75  years  of  legislative  history  and  regulatory  experience  and  the 
considered  judgmental  decisions  arrived  at  over  that  period  by  both  Congress 
and  the  regulatorv  agency  involved.  More  specifically.  Mr.  Baker  makes  no  ref- 
erence to  the  following  facts  with  which  his  analysis  is  quite  inconsistent: 
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A.  As  common  carriers  under  the  Interstate  Commerce  Act,  oil  pipe- 
lines are  regulated  not  only  as  to  rates  but  also  conditions  of  transporta- 
tion. As  a  result,  when  tendered  shipments  exceed  capacity,  all  shippers — 
owners  and  nonowners— are  cut  back  prorata  and  must  find  alternate 
means  of  transportation  for  the  excess. 

B.  The  ICC  regulates  oil  pipeline  tariffs  so  as  to  produce  an  overall 
return,  on  carrier  property  as  valued  by  the  ICC,  of  8  percent  on  crude 
lines  and  10  percent  on  product  lines.  Moreover,  it  stands  ready  to  hear  the 
complaint  of  any  shipper  that  tariffs  at  such  a  level  are  not  just  and 
reasonable.  Is  it  reasonable  to  charge  "the  apparent  failure  of  ICC  regula- 
tions to  limit  pipeline  owners'  returns  on  their  actual  pipeline  investments 
to  what  would  generally  be  considered  fair"  without  even  acknowledging 
these  facts? 

C.  Oil  pipelines,  while  regulated,  are  not  certificated  facilities.  Anyone 
prepared  to  make  the  investment  can  enter  the  industry.  Is  it  reasonable 
to  argue  that  integrated  oil  companies  cause  their  pipeline  affiliates  to 
limit  capacity  and  thereby  derive  monopoly  profits,  without  so  much  as 
referring  to  such  freedom  of  entry? 

Mr.  Baker  has  indicated  that  the  Department  of  Justice  believes  integrated 
oil  companies  have  evaded  ICC  rate  regulation,  and  captured  monopoly  profits 
downstream,  by  limitations  on  pipeline  throughput,  capacity  and  access.  Yet, 
within  capacity  limits,  common  carrier  pipelines  must  accept  any  oil  tendered 
for  shipment  at  uniform  rates  and  under  uniform  conditions  of  shipment.  If 
capacity  were  not  generally  adequate  it  would  be  reasonable  to  expect  frequent 
prorationing.  Yet  the  fact  is  that  no  wholly  owned  Exxon  interest  pipeline  has 
found  it  necessary  to  impose  prorationing  in  the  past  decade  and  such  imposi- 
tion is  extremely  rare  even  in  the  case  of  joint  interest  lines  in  which  Exxon 
has  an  interest. 

I   refer   you    to    our   enclosed    memorandum   for    further    specifics    on    Mr. 
Baker's  analysis  and  personal  conclusion. 

4.  Finally,  I  should  like  to  emphasize  again  my  conviction  that  there  is  noth- 
ing inherently  unmanageable  about  "big  cases,"  such  as  that  against  Exxon. 
Clearly,  proper  advance  preparation  of  the  facts,  in  an  atmosphere  as  free  as 
possible  from  political  pressures,  is  necessary.  So  is  a  realistic  narrowing  of 
issues.  To  quote  Mr.  Baker,  "There  is  an  obvious  tendency  to  broaden  and 
overtry  these  complicated  cases.  The  Government  can  probably  do  more  to 
narrow  and  focus  its  theory  early  in  the  case."  If  this  is  done,  and  I  believe  it 
can  be  done,  cases  could  be  tried  on  their  merits  within  a  reasonable  period  of 
time.  There  would  then  be  no  need  for  the  radical  solutions  now  being  pro- 
posed. 

Thank  you,  Senator  Kennedy,  for  the  opportunity  to  offer  these  thoughts. 
If  you  believe  it  would  be  helpful,  I  would  be  pleased  to  have  this  letter  and 
attachments  entered  as  part  of  the  permanent  record  of  the  hearings. 
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EXXON  CORPORATION 
/  ANTITRUST  POLICY  &  COMPLIANCE  PROGRAMS 

Many  years  ago  the  Board  of  Directors  of  Exxon  Corporation 
adopted  a  policy  on  antitrust  which  now  reads  as  follows: 

It  is  the  policy  of  Exxon  Corporation  that 
all  of  its  directors  and  employees  shall, 
in  carrying  out  their  duties  to  the 
>>  Corporation,  rigidly  comply  with  the 
antitrust  laws  of  the  United  Sates  and 
with  those  of  any  other  country  or  group 
of  countries  which  are  applicable  to  the 
Corporation's  business. 

No  director  or  employee  should  assume  that 
the  Corporation's  interest  ever  requires 
otherwise.   Moreover,  no  one  in  the 
Corporation  has  authority  to  give  any  order 
or  direction  that  would  result  in  a 
violation  of  this  policy. 

It  is  recognized  that  on  occasion  there  may 
be  legitimate  doubt  as  to  the  proper 
interpretation  of  the  law.   In  such 
circumstances  it  is  required  that  the 
directors  and  employees  refer  the  case 
through  appropriate  channels  to  the  Law 
Department  for  an  opinion. 

Compliance  with  this  policy  is  a  management  responsibility 
at  all  levels  of  Exxon's  worldwide  business.   Each  of  Exxon's 
regional  and  operating  organizations  has  adopted  its  own  antitrust 
policy  and  administers  its  own  compliance  program,  many  of  which 
emphasize  foreign  antitrust  laws  in  addition  to  those  of  the 
United  States. 

The  Exxon  Corporation  undertakes  an  annual  legal  review 
with  the  chief  executive  of  each  of  its  regional  and  operating 
organizations,  which  reviews  are  attended  by  the  Exxon  director 
who  is  contact  for  the  organization  concerned  as  well  as  by  the 
Exxon  General  Counsel.   During  these  reviews  the  chief  executive 
reports  both  orally  and  in  writing  on  his  organization's  antitrust 
compliance  program,  evaluates  the  effectiveness  of  the  program 
and  describes  plans  adopted  or  under  consideration,  to  strengthen 
and  improve  the  program.   Typically,  the  regional  and  operating 
organizations  regularly  circulate  their  antitrust  policies  to 
their  employees,  conduct  seminars  on  antitrust  with  all  levels  of 
management  and  periodically  inform  employees  of  significant  recent 
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antitrust  developments.   As  these  activities  demonstrate,  management 
is  committed  worldwide  to  see  to  it  that  the  antitrust  laws  are 
observed.   Management  is  assisted  by  the  availability  of  lawyers  in 
all  the  regional  and  operating  organizations  who  are  equipped  by 
training  and  experience  to  advise  on  the  antitrust  aspects  of  the 
business.   These  lawyers  participate  in  the  various  compliance 
programs  and,  of  course,  are  kept  informed  by  management  of  business 
developments  and  given  timely  opportunity  to  advise  on  business  plans. 

The  antitrust  compliance  program  of  Exxon's  principal 
domestic  unit,  Exxon  Company,  U.S.A.,  illustrates  the  extent  and 
nature  of  our  compliance  efforts.   That  program  includes  the  following 
components : 

1.  The  Company's  antitrust  policy,  along  with  a  letter 
from  the  President  stressing  the  importance  of  compliance,  is 

mailed  each  year  to  employees  at  their  homes.   Management,  professional 
and  technical  employees  are  required  to  certify  that  they  are  aware  of 
the  policy  and  have  not  knowingly  violated  it. 

2.  The  Company's  General  Counsel  reviews  antitrust 
developments  with  the  Management  Committee  as  appropriate.   In 
his  annual  review  he  discusses  actions  taken  to  ensure  continued 
compliance. 

3.  Each  Department  manager  is  responsible  for  preparing 
an  annual  departmental  antitrust  compliance  program  along  with  a 
summary  of  his  Department's  compliance  efforts  for  the  prior  year. 
These  are  submitted  to  the  Department's  contact  executive  for  his 
review  and  approval . 

4.  Newly  assigned  employees  are  given  special  antitrust 
briefings  after  assuming  new  duties. 

5.  New  employees,  and  transferees  from  other  affiliates, 
are  provided  with  a  copy  of  "Abiding  by  The  Antitrust  Laws" .   This 
booklet  (a  copy  of  which  is  attached)  was  prepared  by  the  Exxon 
Company,  U.S.A.  Law  Department  and  is  revised  periodically  to  insure 
its  currency.   A  revised  edition  will  be  distributed  this  year. 

6.  Company  attorneys  are  encouraged  to  take  advantage  of 
continuing  education  programs  in  the  antitrust  area.   They,  in  turn, 
in  addition  to  their  day-to-day  counselling  activities,  conduct 
antitrust  reviews  for  management,  professional  and  technical  employees 
each  year.   Over  100  such  reviews  were  held  in  1976. 

7.  The  Law  Department  provides  a  special  antitrust  review 
of  business  projects  in  which  the  Company's  participation  is  less 
than  100%  and  other  projected  activities  which  may  have  antitrust 
implications. 

8.  Antitrust  audits  are  made  from  time  to  time  to  test 
the  effectiveness  of  the  Company's  compliance  program. 
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As  to  its  New  York  operations,  Exxon  Corporation 
distributes  its  own  Antitrust  Guide  booklet  to  all  new  employees, 
annually  distributes  its  policy  statement  and  its  attorneys 
regularly  conduct  antitrust  education  sessions.   In  addition,  the 
General  Counsel  of  the  Corporation  periodically  briefs  the  Board 
of  Directors  in  writing  and  orally  on  antitrust  matters. 

The  compliance  program  is  not  designed  to  make  antitrust 
experts  out  of  Exxon's  management.   Exxon  believes,  however,  it 
does  develop  an  awareness  of  the  antitrust  laws  so  that  employees 
will  know  when  to  seek  legal  advice. 
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[The  following  responses  from  Mr.  Clarke  re  testimony  of  Mr.  Baker  were 

received  by  the  subcommittee] 

At  page  51  of  his  prepared  testimony  Mr.  Baker  states : 

In  the  oil  industry,  for  example,  it  seems  clear  there  is  a  'pipeline  prob- 
lem' when  vertically  integrated  oil  companies  use  control  of  supposedly 
regulated  common  carrier  pipelines  as  a  device  to  limit  throughput  and 
raise  prices  in  downstream  markets. 
At  pages  62-4  he  alleges  that  at  the  Department  of  Justice  "we  have  finally 
figured  out  what  the  problem  is" : 

1.  .  .  joint  ownership  and  operation  of  crude  oil  and  petroleum 
product  pipelines  by  integrated  oil  companies  permits  them  effectively  to 
evade  ICC  rate  regulation  and  capture  monopoly  profits  downstream.  This 
effect  is  achieved  by  oil  company  limitations  on  pipeline  throughput, 
capacity  and  access,  and  thus  forcing  the  delivery  of  some  crude  or 
product  by  more  costly  transportation  alternatives  and  causing  prices  to 
rise. 

2.  ...  the  apparent  failure  of  ICC  regulation  to  limit  pipeline  owners' 
returns  on  their  actual  pipeline  investments  to  what  would  generally  be 
considered  fair. 

Mr.  Baker  asserts  that  the  Justice  Department's  analysis  of  the  issues  and 
the  potential  solutions  to  the  "pipeline  problem"  are  contained  in  the  Attorney 
General's  report  on  deepwater  ports  submitted  to  the  Secretary  of  Transpor- 
tation. We  comment  below  on  this. 

Too  often  discussions  of  what  Mr.  Baker  refers  to  as  the  "pipeline  prob- 
lem" are  undertaken  without  any  recognition  of  the  existing  regulatory  pat- 
tern and  the  long  legislative  history  going  back  to  the  early  years  of  this 
century.  Before  responding  to  Mr.  Baker's  analysis,  the  following  principles 
should  be  stated : 

1.  Oil  pipelines  are  regulated  common  carriers  under  the  Interstate 
Commerce  Act.  As  such  they  are  legally  required  to  accept  tenders  of  oil 
for  shipment  by  any  shipper  at  just  and  reasonable  tariffs  and  under  non- 
discriminatory conditions. 

2.  Oil  pipelines  are  subject  to  the  Elkins  Act  which  declares  unlawful, 
and  prescribes  treble  damages  for : 

.  .  .  any  rebate,  concession  or  discrimination  in  respect  to  the  trans- 
portation of  any  property  in  interstate  or  foreign  commerce  by  any 
common  carrier  subject  to   [the  Interstate  Commerce  act]. 

3.  Under  the  Interstate  Commerce  Act  oil  pipelines  may  not  impose 
unjust  and  unreasonable  charges.  Before  being  placed  in  effect,  tariffs 
must  be  filed  with  the  ICC.  For  over  25  years  the  ICC  has  had  in  effect 
orders  limiting  overall  allowed  returns  to  pipeline  companies  to  8  percent 
of  ICC  valuation  for  crude  lines  and  10  percent  for  product  lines.  In 
addition  to  this  limitation,  there  are  established  ICC  procedures  for  con- 
sidering a  petition  by  any  shipper  to  require  even  lower  rates. 

4.  The  ICC  regulates  and  prohibits  discrimination  in  other  terms  and 
conditions  of  shipment  in  addition  to  tariffs,  e.g.  minimum  tenders,  storage 
facilities,  contamination  and  prora tinning. 

5.  In  addition  to  the  ICC  limitations  of  8  percent  and  10  percent  on  the 
tariff  rates  of  oil  pipelines,  the  1941  Pipeline  Consent  Decree  limits  divi- 
dends which  can  be  paid  by  a  pipeline  corporation  to  shipper-owners  to 
7  percent  of  ICC  valuation.  This  decree  was  based  on  a  Justice  Depart- 
ment claim  that  all  dividends  to  shipper-owners  are  illegal  rebates.  The 
decree  recognizes  that  dividends  up  to  7  percent  of  ICC  valuation  are  not 
rebates. 

6.  Oil  pipelines  are  not  regulated  monopolies.  They  are  not  required 
to  be  certificated  and  anyone  can  get  into  the  business. 

Mr.  Baker's  analysis  assumes  that  common  carrier  pipelines  owned  by  inte- 
grated oil  companies  are  intentionally  designed  to  meet  less  than  the  aggre- 
gate anticipated  demand  for  transportation  services,  thereby  forcing  non- 
owners  who  would  like  to  move  crude  or  products  by  this  low  cost  means  of 
transportation  to  use  alternate  higher  cost  means.  He  then  apparently  reasons 
that  the  nonowners's  volume  is  the  marginal  supply  and  hence  determines  the 
market  price. 
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The  facts  of  the  situation  are  that  if  nonowner-shippers  nominate  a  volume  of 
crude  or  product  to  be  moved  and  the  pipeline  is  at  capacity,  under  ICC  regula- 
tion the  nomination  automatically  puts  the  pipeline  on  proration.  Prorationing 
applies  to  all  shippers,  owners  and  nonowners  alike.  As  a  result  of  the  pro- 
rationing,  owners  and  nonowners  are  both  required  to  use  such  alternative 
higher  cost  transportation  mode  as  may  be  available  to  them  for  the  same 
proportion  of  their  shipment.  The  weighted  average  transportation  cost  of  the 
volume  shipped  by  the  pipeline  and  the  volume  shipped  by  the  higher  cost 
alternate  transportation  method  will  be  the  transportation  cost  element  af- 
fecting the  crude  or  product  price  in  the  market  place. 

If  for  some  reason  a  pipeline  facility  is  undersized  relative  to  demand,  there 
will  be  an  economic  incentive  to  increase  the  capacity  of  the  line.  This  incen- 
tive exists  regardless  of  the  pipeline's  ownership  and  the  capacity  will  be  in- 
creased when  the  economic  incentive  is  adequate  to  offset  the  risk  adjusted 
costs. 

Oil  pipelines  are  not  certificated  monopolies.  Anyone  is  free  to  install  a  line 
and  go  into  the  business.  If  integrated  oil  company  pipelines  lead  to  monopoly 
profits  as  Mr.  Baker  alleges,  it  is  difficult  to  understand  why  others  are  not 
entering  the  business. 

Turning  to  the  analysis  cited  by  Mr.  Baker  in  the  November  5,  1976  Report 
of  the  Attorney  General  pursuant  to  section  7  of  the  Deepwater  Port  Act  of 
1974,  we  note  three  points : 

1.  That  report  deals  exclusively  with  the  granting  of  licenses  for  deep- 
water  port  facilities  to  handle  petroleum  imports. 

2.  The  Attorney  General  rejects  the  alternative  of  prohibiting  deepwa- 
ter port  ownership  by  integrated  oil  companies  and  recommends  such 
licensed  ownership  under  specified  competitive  rules. 

3.  As  to  integrated  oil  company  ownership  of  oil  pipelines,  the  report 
merely  states  in  a  footnote  at  page  104 : 

It  does  not  follow,  however,  that  the  same  conclusions  will  apply  to 
oil  company  crude  and  product  pipelines. 

We  do  not  find  this  to  be  a  meaningful  analysis.  In  the  pipeline  field,  where 
government  certification  is  not  required  and  anyone  can  enter  the  business  to 
compete  for  whatever  profits  are  available,  Mr.  Baker's  personal  recommenda- 
tion is  that  integrated  oil  companies  be  prohibited  from  owning  such  pipelines. 
Tet  in  deepwater  ports  where  government  licensing  necessarily  limits  compe- 
tition, Mr.  Baker  apparently  endorses  the  recommendation  that  integrated  oil 
companies  as  licensed  as  owners  subject  to  competitive  rules. 

Finally,  Mr.  Baker  complains  of  "the  apparent  failure  of  ICC  regulation  to 
limit  pipeline  owners'  returns  on  their  actual  pipeline  investments  to  what 
would  generally  be  considered  fair."  By  "pipeline  owners,"  does  he  refer  to 
the  pipeline  corporations  or  to  their  oil  company  owners?  If  the  former,  the 
ICC  already  limits  oil  pipelines  to  a  return  of  8-10  percent  on  the  ICC's  valua- 
tion of  their  carrier  property  and  is  charged  by  law  with  the  responsibility  of 
hearing  the  claim  of  any  shipper  that  even  this  to  too  high.  If  he  refers  to  the 
oil  company  stockholders  of  such  pipeline  corporations,  these  are  still  further 
limited  to  dividends  not  in  excess  of  7  percent  of  such  ICC  valuation. 


Prepared  Statement  of  Harold  S.  Levt 

I  am  Harold  S.  Levy,  general  attorney  of  the  American  Telephone  and 
Telegraph  Company.  I  have  been  employed  by  A.T.  &  T.  since  1965  following 
8  years  in  private  law  practice  in  New  York.  Throughout  my  professional 
career,  both  in  private  practice  and  at  A.T.  &  T.,  I  have  handled  antitrust  mat- 
ters and  problems  related  to  the  possible  applicability  of  the  antitrust  laws 
to  regulated  matters.  In  1973,  I  assumed  supervisory  responsibility  for  such 
problems  at  the  Long  Lines  Department  of  A.T.  &  T.  as  a  part  of  my  overall 
responsibilities  as  vice  president  and  general  attorney  of  that  organization.  On 
January  1.  197.".  I  was  transferred  to  my  present  position  and  assumed  the 
legal  responsibility  for  the  defense  of  all  antitrust  suits  pending  against 
A.T.  &  T.  I  have  held  this  responsibility  continnouslv  since  that  date  and  have 
participated  in  all  of  the  proceedings  that  followed  the  filing  of  the  Depart- 
ment of  Justice's  complaint  against  the  Bell  System  in  November  1974. 
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At  the  outset,  I  would  like  to  say  that  while  I  appreciate  the  invitation  of 
this  subcommittee  to  participate  in  these  hearings,  my  very  presence  here 
seems  to  me  to  underscore  one  of  the  most  serious  causes  of  the  problem  with 
which  the  subcommittee  is  dealing.  The  Bell  System  has  been  in  existence  for 
more  than  100  years.  As  I  will  describe  in  more  detail  below,  it  lias  existed 
under,  and  as  part  of,  a  comprehensive  legislative  plan  to  foster  a  single  na- 
tionwide telecommunications  network  providing  reliable  service  to  as  many 
people  as  possible  at  the  lowest  reasonable  rates.  By  and  large,  I  believe  that 
the  Bell  System  has  fulfilled  the  mission  thus  given  it — it  has  provided  the 
American  people  with  the  best  telephone  service  in  the  world  at  the  lowest 
real  prices  paid  by  anyone  in  the  world. 

Our  participation  in  these  hearings  has  nothing  to  do  with  any  of  this.  As  I 
understand  it,  we  are  here  because  we  are  defendants  in  a  large  antitrust 
case — that  is,  because  someone  in  a  position  of  power  at  the  United  States 
Department  of  Justice  decided  that  universal  service  at  reasonable  rates  was 
not  the  appropriate  goal  of  American  telecommunications  policy.  On  the  theory 
that  there  ought  to  be  more  competition  in  the  provision  of  telecommunications 
services,  the  Department  has  asked  a  Federal  court  to  break  up  the  Bell 
System  and  to  substitute  something  else — indeed,  something  else  that  the  De- 
partment does  not  even  bother  precisely  to  define — in  its  place. 

As  I  shall  develop  at  greater  length  below,  the  very  fact  that  such  an  anti- 
trust case  could  be  brought  illustrates  one  of  the  major  reasons  that  the 
courts  are  congested  with  large  antitrust  litigation — there  has  been  too  much 
abstract  economic  theory  in  the  Department  of  Justice  and  not  enough  common 
sense.  With  all  of  the  problems  that  this  country  faces  at  this  stage  of  its 
history — problems  that  include  deterioration,  bankruptcy  and  chronic  deficits 
that  must  be  financed  by  the  taxpayer  in  vital  parts  of  the  economic  infrastruc- 
ture of  the  country — the  idea  that  enormous  efforts  and  resources  should  be 
devoted  to  a  judicial  proceeding  to  restructure  one  of  the  few  industries  in 
the  country  that  lias  really  worked — and  continues  to  work  well — suggests  that 
the  Department  of  Justice  has  lost  contact  with  the  system  of  priorities  that 
should  control  the  allocation  of  governmental  resources  in  the  interests  of  the 
people  of  this  country.  Moreover,  even  beyond  such  a  distortion  of  governmental 
priorities,  the  Department's  suit  is  necessarily  based  upon  the  premise  that 
with  its  assistance  a  court  can  come  up  with  a  more  publicly  beneficial  way  to 
provide  telecommunications  service  than  has  developed  from  a  hundred  years 
of  experience  under  continuous  legislative  and  regulatory  review — a  premise 
that  is  both  distressing  and  dangerous.  If  the  Government  is  going  to  file  a 
suit  under  section  2  of  the  Sherman  Act  every  time  there  is  an  absence,  in 
the  minds  of  Department  of  Justice  theorists,  of  abstract  economic  perfection 
in  an  industry,  the  courts  are  inevitably  going  to  be  congested  with  antitrust 
litigation,  and  that  litigation  is  inevitably  going  to  become  more  and  more 
protracted  and  complex. 

As  I  shall  attempt  to  develop  in  more  detail  below,  the  problems  of  court 
congestion  and  delay  to  which  these  hearings  are  directed  result  in  large 
part  from  a  recent  trend  toward  this  kind  of  misguided,  almost  religious,  zeal 
for  competition  within  the  Department  of  Justice.  Of  course,  I  realize  that 
these  problems  are  not  entirely  related  to  this  trend:  lengthy  delays  in  the 
resolution  of  large  antitrust  cases  have  existed  ever  since  the  Sherman  Act  was 
passed  in  1SD0  ^  the  need  to  make  antitrust  enforcement  more  efficient  has 
been  consistently  recognized:  and  both  of  these  problems  have  long  been  de- 


i  Km-  example  a  studv  of  p11  of  t^e  section  2  mononolization  ea«es  in  "-1""''  si<nvficpnt 
divestiture  has  been  ordered  including  the  earliest  cases  filed  after  the  Sherman  Act 
was  passed— revealed  that  the  average  length  of  rime  between  the  filing  of  a  complaint 
and  the  entry  of  a  divestiture  decree  has  been  S4  months,  and  in  the  lititrated  cases 
involving  national  rattier  than  regional  markets  the  average  length  has  been  !).'!  months. 
it;  Posner  i  Statistical  siml"  of  Antitrust  Fnforcemevt,  13  .r.  Law  &  F«on,  36  ..  406 
(19701  )  Moreover  as  the  author  of  this  studv  pointed  out.  these  statistics  systemati- 
cally understate  the  tree  lencth  of  time  rennired  for  disposf+ion  of  KUcWac,es  since  the 
time  between  final  judgment  and  divestiture  is  often  substantial.  Tims,  in  I  nited 
State*  vs  Initcl  fruit  Go.,  1958  Trade  Cases  paragraph  'is  041  (E.D.  La.  19o8).  final 
judgment  was  entered  KIT  months  after  the  case  was  filed,  hut  54  more  months  passed 
'before  the  divestiture  plan   was  approved.    (R.   Posner.   Antitrust  Principles  at  SS    i!9<6).) 
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bated  by  legislators,  judges,  commentators  and  practitioners.5  But  the  preoc- 
cupation within  the  Department  of  Justice  with  competition  for  the  sake  of 
competition   surely   has   exacerbated   and   compounded    these   problems. 

Public  utility  enterprises  have  generally  been  regarded  as  essentially  im- 
mune from  the  antitrust  laws,  either  on  the  theory  that  the  antitrust  laws  were 
not  intended  to  apply  to  monopolies  and  restraints  of  trade  created  in  the 
public  interest,3  or  on  the  theory  that  by  imposing  a  pervasive  scheme  of  regu- 
latory controls,  the  legislature  has  substituted  a  comprehensive  scheme  of 
regulation  for  competition  to  protect  the  public  interest  in  the  provision  of 
utility  services.1  Consequently,  the  Bell  System  was  substantially  free  of  major 
antitrust  litigation  until  recent  years.  With  the  exception  of  a  suit  filed  by  the 
Department  of  Justice  in  1913  as  a  part  of  its  efforts  to  prevent  the  consolida- 
tion of  the  telephone  industry  into  a  single  nationwide  network,5  which  efforts 
were  ultimately  repudiated  by  the  enactment  of  the  Willis-Graham  Act  in 
1921,8  and  a  second  Department  of  Justice  suit  filed  in  1049  that  was  settled  in 
1956  by  a  consent  decree  under  which  the  Bell  System  agreed  essentially  to 
confine  itself  to  regulated  activities,7  there  were  no  major  antitrust  suits  filed 
against  any  of  the  Bell  System  companies  until  the  seventies. 


2  Concern  over  the  handling  of  these  cases  began  to  escalate  in  the  earlv  fifties. 
See.  e.g..  Judicial  Conference  of  the  United  States.  Report  on  Procedure  in  Antitrust 
and  Other  Protracted  Cases.  13  F.R.D.  62  (1951);  Gesell,  Book  Review.  65  Harv.  L. 
Rev.  1085  (1952):  McAllister.  The  Big  Case:  Procedural  Problems  in  Antitrust  Litiga- 
tion, 64  Harv.  L.  Rev.  27  (1950)  ;  ABA  Section  on  Antitrust  Law,  Report  of  the 
Committee  on  Practice  and  Procedure  in  the  Trial  of  Antitrust  Cases  (1954):  Sym- 
posium, Business  Practices  under  Federal  Antitrust  Laws  (CCH  1951).  In  the  inter- 
vening years,  some  changes  of  a  procedural  nature  have  been  made  (see.  e.g..  Manual 
for  Complex  and  Multidistrict  Litigation  ;  Multidistrict  Litigation  Act.  2S  C.S.C. 
1407)  and  other  measures  ostensibly  designed  to  deal  with  the  problem,  including 
radical  changes  in  existing  law,  have  been  considered  (see,  e.g..  Industrial  Reorganiza- 
tion Act.  S.  1167.  91st  Cong..  1st  sess.  (1972)  :  S.  1959,  94th  Cong..  1st  sess.  (1975)). 
Both  the  problems  and  the  debate  continue  however,  as  is  amply  demonstrated  by 
verv  fact  that  these  hearings  are  being  held.  See  also  Withrow  &  Larm.  The  "Big" 
Antitrust  Case:  25  Years  of  Sisyphean  Labor.  62  Cornell  L.  Rev.  1  (1977):  Complex 
Antitrust  Coses:  Need  Thai  Always  Drag  Onf  7S6  Antitrust  &  Trade  Reg.  Rep.  AA1 
i  Oct.   26.    1976). 

a  See    Olsen    vs.    Smith,    195   U.S.    323    (1904). 

*  See  Keogh  vs.  Chicago  &  Northwestern  Ry.  Co.,  260  T'.S.  156   (1922). 

5  That  antitrust  suit  resulted  in  a  consent  decree  containing  elaborate  provisions 
framed  for  the  purpose  of  fostering  competition  in  long-distance  service  [United  States 
vs.  American  Tel.  &  Tel.  Co.,  1  Decrees  and  Judgments  in  Civil  Federal  Antitrust 
Cases  544.  561-62  (1914)).  but  which  proved  to  be  totally  unworkable  in  practice 
and  had  to  be  modified  three  times,  until  the  very  acquisition  that  had  been  enjoined 
was  finally  authorized  Id.  at  569.  572.  574;  Acquisition  of  Control  of  Northwestern 
Long   Distance   Telephone   Company,  71   I.C.C.   580    (1922). 

0  The  Department  of  Justice's  earlv  efforts  to  prevent  the  consolidation  of  the  telephone 
industry  also  resulted  in  the  so-called  Kingsbury  Commitment,  under  which  the  Bell 
System  agreed  not  to  make  any  further  acquisitions  of  competing  telephone  companies 
without  the  express  approval  of  the  Department  of  Justice.  See  FCC.  Report  on  the 
Investigation  of  the  Telephone  Industry  in  the  United  States.  H.R.  Doc.  No.  340,  76th 
Cong.,  1st  Sess.  at  139-141  (1939).  The  Willis-Graham  Act.  42  Stat.  27  (1921),  termi- 
nated the  Kingsbury  Commitment  and  any  other  plans  the  Department  of  Justice 
might  have  had  for  preventing  consolidation  of  the  telephone  industry  by  creating  an 
express  antitrust  exemption  for  consolidations  and  acquisitions  of  telephone  companies 
approved  by  the  Interstate  Commerce  Commission.  The  Act  was  intended  to  encourage 
the  formation  of  a  single  telephone  network  subject  to  regulation  rather  than  competi- 
tion based  upon  the  congressional  determinations  that  "the  best  telephone  service  can 
be  rendered  by  one  companv,  under  proper  regulation  as  to  rates  and  service"  (H.R. 
Rep.  No.  109,  67th  Cong..  1st  sess.  l  (1921)).  The  Willis-Graham  Act  was  carried  over 
as  section  221(a)  of  the  Communications  Act  and  remains  in  effect  today  with  respect 
to  consolidations  and  acquisitions  approved  by   the  Federal  Communications  Commission. 

'  United  states  vs.  Western  Electric  Co..  1956  Trade  Cases  paragraph  6S.246  (D.N. J. 
1956)  (consent  decree).  The  purpose  and  effect  of  the  consent  decree  was  essentially 
to  foreclose  the  Bell  System  from  engaging  in  any  line  of  business,  except  with  the 
jVflorn]  Government,  other  than  th-t  nf  providing  common  carrier  corn"i"njca+ions 
services  of  the  kind  regulated  bv  federal  and  state  authorities  and  manufacturing 
equipment  of  the  kind  used  for  that  purpose.  See  Department  of  Justice  Press  Release 
(Jan.  24.  1956).  reprinted  in  Hearings  on  the  Consent  Decree  Program  of  the  Dept  of 
Justice  Before  the  Antitrust  Suhcomm.  of  the  House  Judiciary  Comm.,  Soth  Cong..  2d 
sess.  ser.  9,  pt.  2.  vol.  I,  at  1865  (1958).  As  a  result  of  the  consent  decree,  the  Bell 
Svstem  subsidiaries  which  were  then  engaged  in  other  unregulated  businesses  were 
divested. 
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That  situation  has  changed  radically  in  the  past  few  years.  The  Depart- 
ment of  Justice's  1974  complaint  against  the  Bell  System  is  perhaps  the  most 
massive  case  ever  sought  to  be  litigated  under  section  2  of  the  Sherman  Act."  In 
addition,  a  number  o,  other  antitrust  suits  were  filed  against  one  or  more  of 
the  Bell  System  companies  by  private  concerns  during  the  period  immediately 
preceding  and  following  the  filing  of  the  Department  of  Justice's  complaint. 
While  none  of  these  private  suits  is  fully  as  broad  or  complex  as  the  Depart- 
ment of  Justice's  suit,  a  number  of  these  suits  essentially  track  those  of  the 
Department's  charges  that  are  relevant  to  the  particular  aspects  of  the  pro- 
vision of  telecommunications  services  and  equipment  in  which  the  particular 
plaintiff  is  interested.0  Hence,  some  of  these  private  antitrust  suits — of  which 
some  thirty  or  more  are  now  pending — would  themselves  be  massive  cases.10 

In  these  circumstances,  the  Bell  System  has  in  recent  years  become  acutely 
aware  of  the  problems  posed  by  large  antitrust  cases,  and  those  of  us  who  are 
responsible  for  the  handling  of  these  cases  have  devoted  a  considerable  amount 
of  thought,  not  only  to  the  ramifications  of  such  cases  to  the  Bell  System  it- 
self, but  to  the  problems  they  present  from  the  standpoint  of  the  public  and  to 
the  overriding  issue  of  whether  there  are  ways  in  which  these  problems  can 
be  mitigated.  Moreover,  because  we  approach  these  problems  from  the  unique 
perspective  of  a  public  utility  enterprise  already  subject  to  pervasive  regula- 
tion on  both  the  federal  and  state  levels,  we  believe  that  we  can  make  a  con- 
tribution to  the  overall  understanding  of  some  aspects  of  these  problems  that 
is  different  from  that  of  any  of  the  witnesses  that  have  appeared  or  are 
scheduled  to  appear  before  this  subcommittee. 

I  shall  divide  my  remarks  into  three  separate  sections.  In  the  first  section.  I 
shall  deal  with  the  unique  problem  presented  by  large  antitrust  cases  against 
regulated  industries.  It  is  my  belief  that  many  of  these  cases  do  not  belong 
in  the  courts,  even  under  existing  law,  and  that  serious  consideration  should 
be  given  to  removing  antitrust  jurisdiction  from  many  others — if  not  from 
virtually  all  of  them — and  leaving  such  matters  to  the  regulatory  agencies  in- 
volved. In  the  second  section  of  the  statement,  I  shall  deal  with  another  re- 
curring problem  in  antitrust  cases — that  is,  the  problem  posed  by  cases  brought 
under  section  2  of  the  Sherman  Act  for  the  sole  or  predominant  purpose  of 
bringing  about  a  restructuring  of  the  industry  involved.  Again,  it  is  my 
view  that  these  cases  do  not  properly  belong  in  the  antitrust  courts,  for,  as  to 
these  cases,  the  proper  forum  is  Congress  itself.  Finally,  the  third  section  of 
my  statement  deals  with  the  possibility  of  supposedly  "procedural"  changes  to 
facilitate  the  handling  of  those  cases  that  do  properly  belong  in  the  antitrust 
courts.  I  strongly  oppose  any  quest  for  more  efficient  administration  of  anti- 
trust litigation  at  the  expense  of  basic  fairness.  It  is  my  view  that  while  some 
legitimate  procedural  improvements  might  lie  made,  no  substantial  reduction 
in  the  burden  and  expense  of  such  cases  can  be  achieved  without  sacrificing 
basic  concepts  of  fairness  and  due  process. 

1.  ANTITRUST     LITIGATION     CAN     AXI)     SHOULD     BE     AVOIDED     WITH     RF.SPKCT    TO     MOST 

REGULATED     MATTERS 

The  Bell  System's  recent  experience  in  antitrust  litigation  emphasizes  one 
basic  problem  to  which  I  do  not  believe  that  those  concerned  about  delay  and 
congestion  resulting  from  large  antitrust  litigations  have  given  nearly  enough 
attention— that  is,  that  a  large  portion  of  the  court  congestion  and  delay  re- 


aTTnitctl  .S'fnfc.s-  vs.  American  Tel.  a  Tel.  Co..  Civil  Action  No.  74-169S  (D.D.C.), 
petition   for  writ   of  certiorari   pending.  No.   77-1009    (D.C.   Cir.) 

9  The  Department's  allegations  relating  to  specialized  common  carriers,  for  example, 
are  also  made  in  a  private  suit.  MCI  Communications  Corp.  vs.  American  Tel.  &  Tel. 
Co  74  C  633  (N.D.  Till.  See  also  Wuhi  Corp.  vs.  American  Tel.  &  Tel.  Co..  Civil 
Action  No.  76-1544  (D.D.C.).  Similarly,  a  number  of  private  cases  track  those  allega- 
tions of  the  Department's  complaint  relating  to  customer-provided  terminal  eonipment. 
See  eg  Litton  Systems,  Inc.  vs.  American  Tel.  &  Tel.  Co.  76  Civ.  2512  (WCC1  <S.D. 
NY)-'  Phonetele  Inc.  v.  American  Tel.  \  Tel.  Co..  Civil  Action  No.  CV  74-3566-WPG 
(C.D.    Cal.)  :     Jarvis,     Inc.    v.     American     Tel.    &     Tel.     Co.,     Civil     Action     No.     74-1674 

"In  the  MCI  case  alone  for  example,  approximately  10  million  pages  of  documents 
have  actually  been  produced  for  inspection  and  copying  by  the  parties,  and  as  of  May  1. 
1977,  the  deposition  phase  of  the  case — which  began  in  September  1976  and  is  still 
underway —included    95    depositions    consuming    176    deposition   days. 
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suiting  from  antitrust  litigation  relates  to  litigation  of  matters  that  are 
squarely  within  the  jurisdiction  of  regulatory  agencies.  It  is  my  view  that 
most  cases  do  not  belong  in  the  antitrust  courts  at   all. 

The  Department  of  Justice's  complaint  against  the  Hell  System  illustrates 
both  the  nature  of  antitrust  litigation  with  respect  to  regulated  matters  and 
the  reasons  why  such  complaints  should  not  constitute  a  basis  for  antitrust 
litigation.  The  Department's  complaint  purports  to  challenge  virtually  every 
activity  in  which  the  Bell  System  lias  engaged  over  "the  last  20  years."  n  More- 
over, in  an  effort  to  prove  its  charge  that  the  Bell  System  has  somehow  mo- 
nopolized the  business  of  providing  telecommunications  services  and  equip- 
ment to  the  American  people,  the  Department  has  indicated  an  intention  to 
present  evidence  going  back  to  the  nineteenth  century.  Thus,  the  Department's 
basic  monopolization  charge  against  the  Bell  System  is  based  in  part  upon 
the  alleged  misuse  of  the  "original  patents  on  telephone  equipment  [in  effect 
from  1876  to  1S93]  to  unlawfully  attain  a  monopoly  of  local  telephone  ex- 
changes" and  to  "the  acquisition  of  Western  Electric  [in  1882]."  12  Similarly, 
the  Department  has  stated  that  it  will  rely  upon  prohibitions  contained  in  the 
tariffs  of  the  Bell  System  from  the  early  19<m>'s  '•until  1968"  against  the  inter- 
connection of  customer-provided  terminal  equipment,  upon  the  Bell  System's 
alleged  delay  from  1949  to  1961  in  providing  interconnections  with  radio  com- 
mon carriers,  and  upon  the  Bell  System's  opposition  in  proceedings  before  the 
FCC  "in  the  early  60s"'  to  the  provision  of  intercity  private  line  services  by 
so-called  specialized   common  earriers.1;i 

The  complaint  thus  brings  into  issue  virtually  every  tariff  ever  filed  by  the 
Bell  System,  either  with  the  Federal  Communications  Commission  or  with  a 
state  regulatory  agency.  To  the  extent  that  the  Bell  System's  tariffs  have  re- 
flected the  practice  in  the  telecommunications  industry  under  which  common 
carriers  provide  complete  telecommunications  services  rather  than  merely  sell- 
ing lines  and  equipment,  the  Department  charges  that  such  tariffs  reflect  a 
deliberate  effort  to  monopolize  the  industry  :u  to  the  extent  that  tariffs  have 
limited  in  any  way  the  right  of  other  carriers  or  users  to  interconnect  with  the 
Bell  System's  network,  the  Department  makes  the  same  charge  :15  and  to  the 
extent  that  certain  tariffs  have  involved  the  establishment  of  prices  for  services 
or  equipment  as  to  which  there  is  a  competitive  source  of  supply,  the  Depart- 
ment charges  that  such  prices  have  been  predatory  or  in  some  other  way  de- 
signed to  maintain  or  enhance  the  Bell  System's  monopoly  position.19 

The  Department's  complaint  also  attacks  the  internal  relationships  of  the 
Bell  System,  challenging  as  unlawful  virtually  every  decision  of  the  Bell 
System  to  make  equipment  which  it  needs  through  its  manufacturing  subsid- 
iary, Western  Electric,  rather  than  to  buy  equipment  from  outside  suppliers 
in  any  situation  in  which  equipment  has  been  available.17  Where  the  Bell  Sys- 
tem has  chosen  to  make  its  own  equipment,  the  Department  characterizes  such 
conduct  as  a  market  foreclosure:  where  Bell  buys  from  outsiders,  this  is  seen 
as  evidence  of  System  inefficiency  :  and  where  Bell  first  buys  from  outsiders 
and  later  decides  that  it  should  make  the  equipment  involved  for  itself,  the 
charge  of  predatory  behavior  is  levelled. 

In  addition,  the  Department  has  characterized  virtually  every  contact  among 
the  Bell  System  companies  that  in  any  way  bears  upon  these  activities,  or 
any  other  of  the  activities  being  challenged,  as  a  part  of  a  "conspiracy." 
The  Department  has  never  spelled  out  the  full  scope  of  this  theory.  However, 
the  extremes  to  which  it  seems  prepared  to  go  are  indicated  by  the  charge, 
seriously  pressed  in  the  proceedings  in  the  district  court,  that  it  will  rely  for 
its  proof  of  monopolization  in  part  upon  evidence  that  "Bell  Laboratories  has 


"Answer  of  the  Department  of  Justice,  filed  March  14.  1077,  in  the  Court  of  Appeals 
for  the  Patriot   of  Columbia   Circuit,   at  p.   5. 

12  Department  of  .Tu*tice  answer  to  interrogatory  7,  filed  in  the  district  court  on 
Decemher   15.   107C,   nt  35. 

»  Department  of  ."notice  memorandum  of  points  and  authorities,  filed  in  the  district 
court   on   March   24.    1075.   at   10-11. 

11  Complaint.   paragraph   20(f). 

15  Complaint,   paragraph  29(a)  (b)  (c)  (d). 

"Complaint,  paragraph  28(b). 

"Complaint,   paragraphs  ?srd)(e).   29(jrWh). 

18  Complaint,  paragraphs  27-29. 
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.  .   .  conducted  economic  research  to  provide  theoretical  defenses  for  defen- 
dants' structure."  19 

Finally,  despite  the  number  and  breadth  of  these  charges;  tbe  Department 
has  gone  to  great  lengths  to  argue  that  it  must  be  accorded  the  right  to 
present  and  rely  upon  still  further  as  yet  unspecified  charges  if  its  com- 
plaint against  the  Bell  System  is  brought  to  trial.  Thus,  the  Department  has 
characterized  its  essential  position  as  being  that  the  Bell  System  is  engaged  in 
"a  continuing  course  of  conduct"  to  monopolize  the  telecommunications  industry 
and  that  it  is  impossible  to  identify  all  of  the  elements  of  this  course  of 
conduct.20 

The  breadth  and  scope  of  the  Department's  complaint  is  thus  unprecedented 
and  would  necessarily  impose  unprecedented  burdens  upon  the  courts.  Indeed,  1 
assume  that  the  principal  reason  I  was  invited  to  testify  at  these  hearings  is 
that  the  subcommittee  recognizes  this  fact  and  seeks  to  find  some  way  to 
eliminate,  or  at  least  to  minimize,  that  burden. 

The  Bell  System  is  in  full  agreement  with  this  effort,  for  the  nature  of  the 
Department's  complaint  creates  a  serious  problem  for  everyone  involved — 
including  not  only  the  Bell  System,  but  the  courts  and  the  Department  of 
Justice  itself.  A  fair  resolution  of  the  merits  of  each  particular  charge  en- 
compassed within  the  complaint  would  require  a  detailed  inquiry  into  the 
factual  circumstances  surrounding  the  events  involved  in  that  charge.  This, 
in  turn,  would  require  an  inspection  of  all  relevant  documents  pertaining  to 
such  practices  as  well  as  an  investigation  into  the  knowledge  of  all  persons 
connected  with  them. 

The  Department  of  Justice  itself  has  recognized  the  essential  nature  of  the 
task  required  in  order  to  try  its  charges  on  their  merits.  Shortly  after  it  filed 
its  complaint  against  the  Bell  System  the  Department  served  a  request  for  the 
production  of  documents  which  would  have  required  the  Bell  System  to 
search  through,  on  a  document-by-document  basis,  more  than  7  billion  pages  of 
material  in  its  files  and  to  turn  over  to  the  Department  more  than  1  billion 
pages  of  material  encompassed  within  that  request.21  In  addition,  the  Depart- 
ment has  directed  subpoenas  against  a  number  of  other  companies  in  the 
industry22  and  has  indicated  an  intention  to  file  hundreds  of  additional  sub- 
penas  that  would  inevitably  enlarge  still  further  the  magnitude  of  the  task 
involved.  The  Department  has  already  interviewed,  on  an  informal  basis, 
hundreds  of  potential  witnesses  believed  to  have,  or  claiming  to  have,  knowledge 
of  relevant  facts,23  and  it  is  likely  to  take  hundreds,  if  not  thousands,  of 
formal  depositions. 

In  view  of  the  breadth  and  scope  of  the  issues  involved  in  the  case  and  the 
inherent  complexity  and  duration  of  the  procedures  necessary  fairly  to  resolve 
them,  it  should  be  apparent  that  the  burdens  of  such  a  case  cannot  effectively 
lie  dealt  with  through  mere  changes  in  the  procedural  rules  under  which  anti- 
trust issues  are  tried.  A  limitation  upon  discovery  that  would  cut  document 
production  by  ."0  percent,  or  even  90  percent,  would  still  place  the  parties  and 
the  courts  in  an  intolerable  position.  The  imposition  of  discovery  deadlines 
would  not  simply  assure  the  more  prompt  attention  of  counsel  to  the  comple- 
tion of  pretrial  but  would  inevitably  result  in  an  arbitrary  denial  of  the  sub- 
stantive rights  of  the  parties.  I  believe  that  there  is  a  solution  to  the  problems 
of  court  congestion  and  delay  in  eases  such  as  that  brought  by  the  Depart- 
ment of  Justice  against  the  Bell  System,  but.  if  that  solution  is  to  be  found, 
attention  must  be  directed  toward  aspects  of  these  problems  far  more  funda- 
mental than  mere  changes  in  procedure. 

The  most  striking  aspect  of  the  Department's  suit- against  the  Bell  System  is 
that  virtually  every  one  of  the  charges  encompassed  within  the  Department's 


19  Supplemental  Memorandum  of  the  Department  of  Justice,  filed  in  the  district  court 
on  November  1.   1976.   at  20. 

-°  Memorandum  of  Department  of  Justice,  filed  in  the  district  court  on  March  24, 
1975  at  71  ;  Answering  Memorandum  of  the  Department  of  Justice,  filed  on  April  3. 
1975.'  at  32;  Transcript  of  November  16,  1976.  nt  39-40;  Answer  of  the  Department  of 
Justice,  filed  in   the  court   of  appeals  on  March   15.   1977.   at  6-7. 

a  Affidavit  of  F.  Fox  Stoddard.  AT&T  Assistant  Vice  President,  filed  in  the  district 
court  on  February   18,   1975.  .   . 

22  The  Department  initially  served  subpoenas  on  ten  principal  participants  in  the 
intercity  common  carrier  field. 

M  In  its  response  to  the  Bel]  System's  interrogatories  the  Department  of  Justice 
Identified  S10  interviews  that  it  has  already  conducted  with  potential  witnesses 
(response   to  interrogatories,   attachment  K,  filed  December  15,   1976). 
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complaint  relates  to  a  matter  that  is  not  only  within  the  jurisdiction  of  a 
regulatory  agency  but  one  which  actually  has  been  considered  and  resolved 
by  the  responsible  regulatory  authorities.-4  Thus,  the  Department's  complaint  is 
inextricably  intertwined  with  the  regulatory  scheme  to  which  the  Bell  System 
is  subject  and  the  proper  handling  of  that  complaint  cannot  therefore  realistical- 
ly be  considered  except  in  the  context  of  that  regulatory  scheme.  Indeed,  it 
seems  to  me  clear  that  the  regulatory  scheme  applicable  to  telecommunications 
common  carriers  renders  the  antitrust  laws  inapplicable  to  the  matters  sought 
to  be  made  the  subject  of  the  Department's  complaint. 

The  Communications  Act  of  1934  and  comparable  state  regulatory  statutes 
treat  the  provision  of  telecommunications  common  carrier  services  not  as  a 
competitive  activity  in  which  services  may  be  offered  or  withheld  on  the  basis 
of  fluctuating  market  conditions  and  the  ability  of  each  individual  or  group  to 
pay  for  such  services,  but  as  a  part  of  the  basic  economic  infrastructure  of 
the  society,  which  ought  to  be  available  to  all  Americans  and  which  must 
be  subject  to  strict  regulatory  controls  in  order  to  assure  the  availability  of 
such  services  on  fair  and  nondiscriminatory  terms.  Moreover,  the  regulatory 
controls  applicable  to  telecommunications  common  carriers  are  the  most 
stringent  controls  applicable  to  any  industry  in  the  United  States.  Title  2  of 
the  Communications  Act,  like  the  comparable  state  regulatory  statutes  enacted 
before  it,  vests  in  the  responsible  regulatory  agencies  authority  to  determine 
the  quality  of  service  that  can  be  offered  by  telecommunications  common  car- 
riers, to  whom  such  service  may,  and  must,  be  offered,  the  relationships  be- 
tween common  carriers  offering  such  services,  the  price  that  may  be  charged 
for  the  services,  and  the  return  which  any  common  carrier  may  realize  both 
from  its  overall  common  carrier  operations  and  from  any  segment  of  those 
operations.  These  statutes  confer  upon  the  regulatory  agencies  the  explicit 
power  to  control  entry  into  telecommunications  common  carrier  activities,  to 
compel  common  carriers  to  provide  service — even  where  segments  of  such 
service  failed  to  cover  their  costs23 — and  to  adjust  the  rates  for  any  particular 
service  or  to  any  particular  group  of  subscribers  so  as  to  make  certain  that 
the  rate  burden  will  be  allocated  in  the  interest  of  the  public,  not  in  the  interest 
of  the  carrier,  with  respect  to  all  of  the  carrier's  services.26 


24  See,    e.g..    Interstate   and   Foreign    MTS    and    WATS,    56    F.C.C.    2d    593    (1975),    58 

F.C.C.    2d    736    (1976),    aff'd.    sub    nam.    North    Carolina    Tr1il.    Gomm'n    vs.    FCC,    

F.  2d  (4th  Cir.  March  22.  1977)  (establishing  Commission-administered  registra- 
tion program  for  terminal  equipment)  :  AT&T,  Offer  of  Facilities  for  Use  by  Other 
Common  Carriers,  52  F.C.C. 2d  727  (1975).  aff'd.  sub  nom.  Carpenter  vs.  FCC,  539 
F.2d  242  (D.C.  Cir.  1976),  and  AT&T,  Restrictions  on  Interconnection  of  Private  Line 
Services,  60  F.C.C. 2d  939  (1976)  (establishing  interconnection  terms  for  specialized  and 
domestic  satellite  carriers)  ;  Joint  Petition  of  CPI  Microwave,  Inc.  and  Mid-icestern 
Relay  Co.,  54  F.C.C. 2d  502  (1975)  (establishing  interconnection  terms  for  miscellanous 
common  carriers)  ;  Interconnection  between  Wireline  Telephone  Carriers  and  Radio 
Common  Carriers.  FCC  77-61  (January  31,  1977)  (establishing  interconnection  terms 
for  radio  common  carriers)  ;  AT&T,  Revisions  of  Tariff  FCC  No.  260,  Private  Line 
Services  Scries  5000  (TFLPAK),  61  F.C.C. 2d  587  (1976)  (establishing  pricing  and 
costing  standards  for  Bell  System  services)  :  AT&T,  Charges  for  Interstate  Telephone 
Service.  FCC  77-150  (March  1,  1977)  (concluding  the  Commission's  investigation  into 
"all  ramifications  of  the  relationship  of  Western  Electric  to  the  Bell  System"  by  setting 
standards  and  procedures  to  be  followed  in  Bell  System  purchasing  practices  (38  F.C.C. 
2d  at  244)). 

23  Once  a  carrier  has  received  authority  to  provide  a  particular  service,  it  must  furnish 
this  service  upon  reasonable  request  and  may  not  terminate  the  provision  of  the  service 
except  upon   permission   of   the   Commission.    (47    U.S.C.    sections   201,    203(b),    214(a). 

28  For  example,  one  frequently  used  ratemaking  practice  has  been  that  of  requiring 
relatively  high  charges  for  certain  terminal  equipment  in  order  to  hold  down  other  rates 
and  charges.  Thus,  extension  telephones  have  frequently  been  priced  at  levels  well 
above  their  costs  on  the  theory  that  those  using  such  telephones  (presumably  wealthier 
subscribers)  should  make  a  relatively  larger  contribution  than  subscribers  using  only 
main  station  service.  See,  e.g..  Morris  vs.  New  Jerset/  Bell  Tel.  Co..  6  P.F.R.  (n.s.) 
258,  260-61  (N.J.  Bd.  Pub.  Util.  Comm'rs  1934).  The  same  principle  has  often  been 
applied  to  so-called  decorator  phones — that  is,  telephones  designed  to  complement  the 
decor  of  the  rooms  in  which  they  are  placed.  See.  e.q..  General  Tel.  Co.  of  Cal.,  80 
P.TJ.R.3d  2,  74-76  (Cal.  Pub.  Util.  Comm'n.  1969)  :  Chesapeake  &  Potomac  Tel.  Co.  of 
Md..  56  P.TT.R.3d  91.  115  (Md.  Pub.  Serv.  Comm'n  1964).  And  many  states  have  recog- 
nized the  greater  value  of  service  to  business  of  sophisticated  terminal  equipment  such 
as  private  branch  exchanges  (PBX's)  and  key  telephone  systems  by  establishing  rates 
for  such  equipment  in  excess  of  costs,  thereby  again  lessening  the  burden  upon  basic 
residential  subscribers.  See.  e.q..  General  Services  Admin,  vs.  Xar  York  Tel.  Co..  63 
P.F.R.3d  451.  462-63  (N.Y.  Pub.  Serv.  Comm'n  1965)  ;  Public  Service  Comm'n  vs. 
Mountain  States   Tel.  &   Tel.   Co.,  P.U.R.   1927B   193    (Mont.  Pub.   Serv.  Comm'n   1926). 
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Such  a  regulatory  scheme  is  flatly  inconsistent  both  with  the  standard  of 
competition  embodied  in  the  antitrust  laws  and  with  any  suggestion  that  there 
can  be  a  monopolization  of  telecommunications  service  or  service  areas  within 
the  meaning  of  the  Sherman  Act.  The  pervasive  regulatory  controls  estab- 
lished by  title  2  of  the  Communications  Act  and  comparable  state  regulatory 
statutes  inevitably  prevent  the  Bell  System  from  acting  as  a  normal  competi- 
tive enterprise.  The  Bell  System  cannot  choose  its  markets,  fix  its  prices 
exact  monopoly  profits  or  freely  respond  to  changing  market  conditions,  for 
these  matters  are  all  subject  to  regulatory  controls.  Moreover,  these  regula- 
tory statutes  have  so  affected  conditions  relating  to  the  provision  of  telecom- 
munications common  carrier  services  that  no  part  of  that  business  can 
realistically  be  treated  as  an  ordinary  commercial  market.  By  reason  of  the 
power  of  the  regulatory  agencies  to  adjust  rates  to  reflect  public  interest 
rather  than  purely  competitive  aims,  the  Bell  System  has  been  placed  in  a 
peculiarly  vulnerable  position  in  which  companies  claiming  to  be  competitors, 
but  actually  wishing  only  to  cream-skim  an  established  rate  structure,  can  enter 
the  industry  and  harm  not  only  the  existing  carriers  but  also  the  public  which 
must  ultimately  bear  the  burden  of  such  cream-skimming  activities.27  In  an 
ordinary  commercial  market,  such  a  situation  could  not  exist,  for  an  unregu- 
lated company  has  it  within  its  own  power  to  prevent  any  cream-skimming  of 
its  price  structure.  In  a  pervasively  regulated  industry  such  as  the  telecom- 
munications common  carrier  industry,  however,  the  companies  involved  have 
no  such  power.  In  return  for  the  right  to  do  business  at  all,  such  companies 

must  accept  the  fact  that  the  Government — not  the  competitive  marketplace 

will  dictate  the  limits  of  their  ability  to  respond  even  to  this  kind  of  unfair 
competition. 

In  taking  the  position  that  matters  subject  to  pervasive  regulatory  controls 
and  regulatory  market  manipulation  such  as  that  applicable  to  telecommunica- 
tions common  carriers  are  not  subject  to  the  antitrust  laws,  the  Bell  System  is 
urging  no  novel  theory.  The  recognition  that  common  carriers  do  not  act  as 
ordinary  commercial  enterprises  and  therefore  should  not  be  subject  to  ordinary 
competitive  principles  is  ancient  in  origin,  having  been  commented  upon  as 
long  ago  as  176S  by  Blackstone  : 

If  a  ferry  is  erected  on  a  river,  so  near  another  ancient  ferry  as  to  draw 
away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one.  For  where 
there  is  a  ferry  by  prescription,  the  owner  is  bound  to  keep  it  always  in 
repair  and  readiness  for  the  ease  of  all  the  king's  subjects :  otherwise  he 
may  be  grievously  amerced:  it  would  be  therefore  extremely  hard  if  a  new 
ferry  were  suffered   to  share  his  profits,   which   does   not  also   share  his 
burthen.28 
Moreover,  this  concept  has  remained  fundamental  to  Anglo-American  law.  In- 
deed, by  the  time  the  concept  of  competition  came  to  be  regarded   in   Anglo- 
American  thought  as  the  regulator  of  price,  quality  and  the  efficient  alloca- 
tion of  resources,29  the  concept  of  businesses  so  "affected  with  a  public  interest" 

27  In  Panhandle  Eastern  Pipe  Line  Co.  vs.  Michigan.  Public  Service  Commission,  341 
U.S.  329  (1951).  the  Supreme  Court  spelled  out  the  nature  of  the  cream-skimming 
problem    (341   U.S.   at  334)  : 

Appellant  asserts  a  right  to  compete  for  the  cream  of  the  volume  business  with- 
out regard  to  the  local  public  convenience  or  necessity.  Were  appeilnnt  successful 
in  this  venture,  it  would  no  doubt  be  reflected  adversely  in  Consolidated's  overall 
costs  of  service  and  its  rates  to  customers  whose  only  source  of  supply  is  Con- 
soliated. 
This  is  precisely  what  is.  and  has  been,  happening  in  the  telecommunications  common 
carrier  industry.  In  United  States  Transmission  Systems.  Inc..  48  FCC. 2d  859  (19741. 
for  example,  the  Federal  Communications  Commission  granted  an  application  bv  United 
States  Transmission  Systems  (a  subsidiary  of  International  Telephone  and  Telegraph 
Company)  to  construct  and  operate  a  microwave  system  designed  to  provide  specialized 
common  carrier  services  between  New  York  and  Houston  via  Atlanta,  notwithstanding 
the  Commission's  own  recognition  that  this  grant  would  result  in  cream-skimming.  On 
review  of  this  decision  by  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit. 
the  Commission's  order  was  upheld  even  though  that  court  acknowledged  that,  as  a 
result  of  the  decision,  a  "certain  amount  of  'erenm-skimming'  would  naturally  occur" 
(American  Tel.  &  Tel.  Go.  vs.  pre.  539  F.2d  767.  774  (DC.  Cir.  197R)).  The  Court 
reasoned  that  the  Commission  itself  was  awnre  of  this  fact  and  that  the  Commission 
decided  that  the  problem  "can  adeouately  be  controlled  by  cnrefully  monitoring  im- 
plementation of  its  policy"  (id.).  Such  a  "regulated  competition"  approach  is.  of 
course,  flatly  inconsistent  with  the  concept  of  free  competition  underlying  the  antitrust 
laws. 

28  3  W.  Blackstone.  Commentaries  *219    (17R8). 
»Adam   Smith.  Wealth   of  Nations    (1776). 
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that  they  must  be  maintained  as  a  part  of  the  economic  infrastructure  of  the 
society,  was  firmly  rooted  in  the  common  law.30 

The  position  taken  by  the  Bell  System  and  the  authorities  upon  which  it  has 
relied  in  the  proceedings  on  the  Department  of  Justice's  complaint  grows 
directly  out  of  this  principle.  Title  2  of  the  Communications  Act  and  the  com- 
parable state  statutes  under  which  telecommunications  common  carrier  activi- 
ties are  regulated  reflect  a  considered  determination  by  the  responsible  legis- 
lative authorities  that  the  provision  of  telecommunications  common  carrier 
services  is  not  an  ordinary  commercial  business  subject  to  the  antitrust  laws 
but  is  a  part  of  the  economic  infra  structure  which  must  be  maintained  and 
must  be  widely  available,  regardless  of  the  inability  of  many  people  to  pay  the 
full  costs  of  their  service.  In  view  of  this  plain  purpose  of  the  statutes  dealing 
with  telecommunications  common  carrier  services,  and  in  view  of  the  inclusion 
in  those  statutes  of  specific  regulatory  controls  designed  to  achieve  this 
purpose,  activities  subject  to  and  affected  by  those  regulatory  controls  can- 
not properly  be  subjected  to  attack  under  the  antitrust  laws  by  virtue  of  a 
long  line  of  decisions  of  the  United  States  Supreme  Court.31 

On  the  basis  of  these  authorities,  the  Bell  System  raised  the  regulatory 
scheme  under  which  its  activities  are  controlled  as  a  complete  affirmative  de- 
fense to  the  Department  of  Justice's  suit  in  its  initial  pleadings  in  the  district 
court.  Consequently,  at  the  first  hearing  before  that  court  following  the  filing 
of  the  Department's  complaint  against  the  Bell  System,  the  court  on  its  own 
motion  raised  the  question  of  whether  it  even  had  jurisdiction  over  such  a 
complaint,  given  the  inherent  conflict  between  the  antitrust  laws  and  Federal 
and  State  regulatory  statutes  which  govern  the  very  matters  encompassed 
within  the  complaint.32  In  the  proceedings  that  followed  the  district  court's 
raising  of  this  question,  the  Department  repeatedly  sought  to  defend  its 
complaint  on  the  theory  that  some  of  the  matters  involved  in  the  case  were 
not  subject  to  regulation.33  However,  the  Department  placed  its  principal  re- 
liance upon  the  view  that  the  existence  or  nonexistence  of  regulatory  jurisdic- 
tion was  irrelevant  to  the  issue  before  the  court — that  the  court  had  jurisdic- 
tion over  the  alleged  continuing  course  of  conduct  of  the  defendants  even 
though  such  a  course  of  conduct  might  relate  exclusively  and  directly  to  mat- 
ters subject  to  regulation. 

The  district  court  had  considerable  difficulty  with  the  question  of  its  juris- 
diction and  felt  compelled  to  request  a  memorandum  amicus  curiae  from  the 
Federal  Communications  Commission  and  supplemental  memoranda  from  the 
parties  themselves  during  the  course  of  its  deliberations.  The  process  required 
more  than  a  year  and  a  half,  and  even  then  the  court  did  not  feel  itself  to  be 
in  a  position  definitively  to  resolve  the  question.  Instead,  the  court  ultimately 
concluded  only  that  in  light  of  the  multiplicity  of  the  Department's  charges,  it 
must  have  antitrust  jurisdiction  "of  a  least  some  [unspecified]  aspects  of  the 
case"  and  therefore  that  it  would  proceed  with  the  case.34 

The  defendants  promptly  sought  leave  to  challenge  this  determination  by 
writ  of  certiorari  directly  to  the  Supreme  Court  under  28  U.S.C.  1651  and 
asked  the  Department  of  Justice  to  support  such  a  procedure  in  the  hope  that 
the  fundamental  issues  of  the  existence  or  nonexistence  of  antitrust  jurisdic- 
tion would  have  been  definitively  resolved  by  the  Supreme  Court  without  delay. 
However,  the  Department  resisted  that  procedure,  urging  the  Supreme  Court, 


30  Lord  Hale,  de  Portions  Maris  (written  nrior  to  1(576.  published  in  1776),  quoted 
in  Mvnn   vs.  Illinois.  94  U.S.  113.  125.   12R    (1876). 

31  Keogh  vs  Chicago  &  Northwestern  R>i.  Co..  260  F.S.  156  (1022):  Terminal  Ware- 
house Co.  vs.  Pennsylvania  R.  R.  Co..  297  U.S.  500  (1936)  :  Hughes  Tool  Co.  vs.  Trans 
World  -{it-lines  Inc..  409  F.S.  36.°,  (1973)  :  Pan  American  World  Airways,  Inc.,  vs. 
T'nited  States.  371  F.S.  296  (1963)  :  T'nited  States  vs.  National  Ass'n.  of  Securities 
Dealers.    Tne..   422    U.S.    694    (1975). 

a*  Order  of  the   district   court,   entered  February   27.   1975. 

33  In  the  supplemental  memorandum  of  the  Department  of  Justice  filed  in  the  district 
court  on  November  1.  1976.  the  Department  listed  22  separate  activities  of  the  Bell 
System  allegedlv  "bevond  the  reach  of  the  Communications  Act."  As  defendants  sub- 
sequently demonstrated,  however,  each  of  these  activities  is  within  the  ambit  of  the 
regulatory  scheme  and.  indeed,  subieet  to  active  regulation  by  the  FCC.  Defendant's 
exhibit  1  introduced  at  the  heiring  held  in  the  district  court  on  November  16.  1976. 
reprinted  as  appendix  G  to  petition  for  writ  of  certiorari,  filed  on  January  6.  1977,  in 
the   U.S.   Court   of  Appeals  for   the   District   of  Columbia   Circuit. 

^United  States  vs.  American  Tel.  &  Tel.  Co..  1976-2  Trade  Cases  paragraph  61,163, 
at  70,248,   pending   on   petition   for   writ   of  certiorari.   No.   77-1009    (D.C.   Cir.). 
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among  other  things,  to  let  the  issue  proceed  through  the  courts  in  the  normal 
fashion  because  a  delay  of  a  year  or  more  would  not  be  significant.35 

The  question  of  the  jurisdiction  of  the  courts  over  the  matters  raised  in  the 
Department's  complaint  was  not  taken  by  the  Supreme  Court  but,  instead,  is 
now  pending  in  the  Court  of  Appeals  for  the  District  of  Columbia.™  That  Court 
has  stayed  all  proceedings  on  the  Department's  complaint  pending  its  determina- 
tion of  the  issues  raised  by  defendants'  petition  and  no  one  knows  how  long 
this  stay  may  remain  in  effect.  Moreover,  whatever  the  outcome  of  the  pro- 
ceedings in  the  Court  of  Appeals,  it  is  obvious  that  the  losing  party  will  seek 
review  in  the  Supreme  Court.  Hence,  the  Department  of  Justice  has  prevailed 
in  its  contention  that  this  case  must  go  step-by-step  through  the  appellate 
processes,  but  it  has  done  so  a  the  expense  of  an  indefinite  delay  in  the 
resolution  of  the  fundamental  jurisdiction  issue  inherent  in  its  suit  against 
the  Bell  System.  I  doubt  that  anyone  whose  principal  concern  is  with  the 
problems  with  which  this  subcommittee  is  dealing  can  be  heartened,  or  even 
minimally  satisfied,  by  the  Department's  approach  in  the  Bill  System  case. 

This  experience  seems  to  me  to  be  directly  relevant  to  the  problems  with 
which  this  subcommittee  is  dealing.  As  described  in  more  detail  below,  if  all 
of  the  issues  raised  by  the  Department  in  its  suit  against  the  Bell  System  were 
tried  on  their  merits,  that  suit  would  very  likely  break  all  existing  records 
for  protracted  antitrust  litigation.  Yet  the  Department  has  been  unwilling  to 
join — indeed,  seems  determined  at  all  costs  to  resist — any  effort  to  have  the 
issue  as  to  antitrust  jurisdiction  resolved  at  the  outset  of  such  a  case. 

In  view  of  all  of  the  efforts,  all  of  the  expense,  and  all  of  the  burdens 
which  the  preparation  and  trial  of  the  Department's  complaint  would  inevi- 
tably impose,  the  suggestion  that  such  a  process  should  be  undertaken  before  a 
definitive  determination  is  made  as  to  the  threshold  applicability  of  the  anti- 
trust laws  to  the  matters  involved  seems  to  me  unthinkable.  Indeed,  I  am  at 
loss  to  understand  how  the  Department  could  have  taken  the  position  that 
the  case  should  be  fully  tried  whether  or  not  the  court  has  any  proper  jurisdic- 
tion. Yet,  that  is  precisely  the  position  that  the  Deparment  of  Justice  took  in 
the  district  court  and  is  taking  at  this  very  moment  in  the  Court  of  Appeals. 

Although  the  problem  is  dramatized  by  a  case  of  the  magnitude  of  the 
Department's  suit  against  the  Bell  System,  it  is  by  no  means  limited  to  that 
case.  The  Department  of  Justice  has  embarked  upon  a  continuing  program  of 
bringing  suits  based  in  whole  or  in  substantial  part  upon  regulated  conduct,  and 
it  has  regularly  taken  the  position  that  the  effect  of  such  regulation  upon  the 
existence  of  antitrust  jurisdiction  should  not  be  determined  until  after  the 
ease  is  actually  tried.37  Moreover,  the  Department  has  intervened  in  private 
antitrust  cases  and  urged  the  same  position.38  To  date,  the  Supreme  Court  has 
regularly  repudiated  the  Department's  efforts  to  force  a  full  trial  in  eases  in 
which  the  antitrust  courts  have  no  proper  jurisdiction,  but  it  has  not  estab- 
lished an  absolute  requirement  that  such  questions  be  resolved  at  the  threshold 
of  antitrust  proceedings.  I  believe  that  such  a  rule  should  be  established.  When 
the  courts  are  faced  with  congestion  resulting  from  the  pendency  of  too  many 
large  cases,  the  Department  of  Justice  plainly  should  not  be  insisting  upon  the 
right  to  engage  in  protracted  litigation  over  matters  as  to  which  there  may  be 
no  proper  antitrust  jurisdiction  at  all  and  which,  as  discussed  below,  duplicate 
the  consideration  of  those  same  matters  in  the  regulatory  forums. 

The  Bell  System  is  confident  that  the  principle  of  implied  immunity  applied 
by  the  Supreme  Court  in  cases  involving  matters  subject  to  pervasive  regula- 
tory controls  will  ultimately  be  held  to  be  applicable  to  the  matters  involved  in 


33  Memorandum  of  the  Department  of  Justice  in  Opposition  to  Motion  for  Leave 
of  File  Petition  for  Writ  of  Certiorari,  filed  in  the  Supreme  Court  on  January  17,  1977, 
at   10. 

38  Amer lean   Tel.   &■   Tel.   Co.   vs.   Viiitrrf  States,  No.   77-1009    (D.C.  Cir.). 

37  See,  e.g..  TTnitetl  States  vs.  National  Ass'n.  of  Securities  Dealers,  Inc..  422  U.S.  694 
(1975). 

38  In  Gordon  vs.  New  York  Stork  Erchanae,  Inc..  422  U.S.  659  (1975).  the  Court 
specifically  reiected  the  Government's  argument  that  the  claim  of  implied  immunity 
could  not  be  determined  on  a  summary  record,  but  because  it  limited  its  decision  to  the 
facts  of  the  particular  case,  its  holding  cannot  be  automatically  extended  (422  U.S. 
at  686)  : 

The  United  States,  as  amicus  curiae,  suggests  not  only  that  the  immunity  issue 
is  ultimately  for  the  courts  to  decide,  but  also  that  the  courts  may  reach  the  deci- 
sion only  on  a  full  record.  A  summary  record,  as  compiled  in  this  case  on  motions 
for  summary  judgment,  though  voluminous,  is  said  to  be  an  inadequate  basis  for 
resolution   of  the  question.  We  disagree. 


421 

the  Department  of  Justice's  suit  against  the  Bell  System.  But  unless  a  defini- 
tive resolution  of  this  threshold  issue  can  promptly  he  obtained,  the  Depart- 
ment's suit  will  nonetheless  impose  a  serious  burden,  not  only  upon  the  Bell 
System,  but  also  upon  the  courts  and  the  public.  Moreover,  the  fact  that 
such  a  case  could  be  filed  with  respect  to  pervasively  regulated  activities  of  a 
telecommunications  common  carrier  enterprise  such  as  the  Bell  System  drama- 
tizes the  extent  to  which  the  Department's  recent  policy  of  instituting  suits 
against  regulated  companies  threatens  both  the  companies  involved  and  the 
orderly  processes  of  the  administration  of  justice  with  respect  to  regulated 
matters. 

The  inevitable  consequence  of  the  Department  of  Justice's  effort  to  make 
regulated  activities  the  subject  of  an  antitrust  complaint  is  a  duplication  of  the 
effort  and  expense  already  incurred  in  resolving  such  matters  before  the 
Federal  Communications  Commission  and  state  regulatory  agencies.  Why 
should  a  tariff  filed  by  a  regulated  public  utility  be  subject  to  scrutiny  and 
control  under  a  public  interest  standard  by  a  regulatory  agency  and  later 
subject  to  scrutiny  and  possible  sanctions  by  an  antitrust  court  under  a  compe- 
tition standard?  Why  should  the  wisdom  of  the  standards  for  common  carrier 
practices — once  established  in  the  public  interest  by  the  agency  responsible  for 
the  regulation  of  such  practices — be  reconsidered  in  such  an  antitrust  pro- 
ceeding? Would  it  not  make  eminently  more  sense  to  have  the  common  carriers' 
tariffs  and  practices  scrutinized  and  controlled  under  whatever  standard 
Congress  has  mandated  once  and  for  all  by  whatever  tribunal  Congress  had 
decided  should  be  responsible  for  such  matters? 

In  posing  these  questions  I  recognize,  of  course,  that  it  is  not  every  regula- 
tory statute  which,  in  its  existing  form,  should  necessarily  give  rise  to 
an  immunity  from  the  antitrust  laws.  Title  2  of  the  Communications  Act  and 
the  comparable  state  regulatory  statutes  under  which  telecommunications 
common  carriers  are  regulated  are  unusual  statutes  in  that  they  more 
clearly  reflect  a  legislative  determination  to  substitute  regulation  for  compe- 
tion,  and  to  impose  more  stringent  regulatory  controls  inconsistent  with  compe- 
tion,  than  any  other  regulatory  statute.  However,  the  problems  with  which 
these  hearings  are  concerned  make  it  clear  to  me  that  a  meaningful  inquiry 
into  the  relationship  between  regulation  and  the  antitrust  laws  should  not  end 
with  a  determination  of  whether  a  particular  regulatory  scheme  is  pervasive. 
Where  a  regulatory  agency  is  required,  as  a  part  of  its  larger  public  interest 
responsibility,  to  consider  and  resolve  certain  issues,  and  where  that  agency 
has  been  given  adequate  powers  to  deal  with  those  issues  in  a  manner  that 
is  regarded  as  sufficient  to  protect  the  public  interest,  one  cannot  help 
but  question  the  wisdom  of  a  legal  system  that  would  have  those  very  same 
issues  relitigated  in  the  courts  under  the  antitrust  laws,  even  where  the  regu- 
latory scheme  does  not  impose  pervasive  controls  upon  the  industry  involved. 
Yet  in  several  cases  involving  precisely  this  kind  of  regulatory  scheme,  the 
Department  of  Justice  has  nonetheless  been  held  entitled  to  file  an  antitrust 
suit  in  which  the  courts  are  asked  to  review  the  very  matters  that  are  sub- 
ject to  regulation,  and,  in  some  instances,  such  cases  have  overturned  the 
agency's  resolution  of  those  matters.39 

Such  decisions,  however  sound  on  the  basis  of  existing  precedent,40  promote  a 
waste  of  both  judicial  and  administrative  resources  which  this  country  can 
ill  afford.  Moreover,  even  beyond  the  need  to  work  out  a  more  realistic  accom- 
modation of  the  antitrust  laws  to  existing  regulatory  statutes,  attention 
should  be  given  to  the  possibility  that  some  resulntory  statutes  can  and 
should  be  tightened  so  as  to  confer  sufficient  authority  upon  the  regulatory 
agency  involved  to  make  subsequent  antitrust  litigation  with  respect  to  the 
matters  subiect  to  its  jurisdiction  unnecessary. 

The  proper  approach,  in  my  judgment,  would  require  an  industry-by-industry 
analvsis  of  each  of  the  maior  regulated  industries  in  the  country.  Such  an 
analvsis  would  begin  with  a  review  of  the  goals  of  regulation  in  each  influstrv. 
To  what  extent  are  the  goals  of  regulation  inconsistent  with  competition?  To 


39  gee  ee  United  Ktatrs  vs.  Rnrlio  Cornoration  of  America.  358  U.S.  334  (1959): 
United' States  vs.  Philadelphia  National  Bonl-  374  U.S.  321  <"10P>3)  :  and  Otter  Tail 
Pnu-pr   Co.    vs.    rtvterl   States.    410   T'.S.    Sfifi    H973K 

«  Since  the  Supreme  Court  has  generally  implied  nn  immiinitv  from  the  antitrust 
laws  only  with  respect  to  matters  subieet  to  a  nervasive  scheme  of  common  carrier 
or  public '  utilitv-tvpe  regulation  snob  -is  that  embodied  in  title  ?.  of  the  Communications 
\ct  I  do  not  disagree  with  the  decision  of  the  Court  upholding,  under  existing  law. 
the' jurisdiction  of  antitrust  courts  to  hear  matters  already  resolved  by  regulatory 
agencies  where  the  regulatory  statutes  do  not  impose  pervasive  regulatory  controls. 
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what  extent  can  competition  play  a  part  in  the  industry  without  interfering  with 
those  goals?  To  what  extent  do  the  regulatory  controls  imposed  for  the 
purpose  of  achieving  those  goals  render  genuine  competition  impossible?  Can 
a  system  of  regulated  competition  work  well — or  at  all — in  the  industry  in- 
volved? Once  these  questions  have  been  squarely  faced  and  carefully  resolved, 
the  regulatory  statutes  applicable  to  each  industry  can  be  adjusted  to  reflect 
the  particular  legislative  goals  of  the  regulation  of  that  industry  and  the  role 
of  competition  in  the  industry  can  be  defined.  And  once  that  task  has  been 
completed,  I  believe  that  Congress  should  make  it  clear  that  the  matters 
subject  to  such  regulation  need  be  resolved  only  one  time — in  the  regulatory 
arena — since  the  regulatory  statute,  not  the  antitrust  laws,  will  define  the 
proper  role  of  competition  in  each  industry. 

In  pervasively  regulated  industries  such  as  the  provision  of  telecommunica- 
tions services,  the  outcome  of  such  an  approach  would,  in  my  judgment,  be 
clear.  Since  the  goals  of  regulation  with  respect  to  such  services  differ  marked- 
ly from  those  of  competition,  and  since  the  pervasive  controls  necessary  to 
achieve  the  goals  of  telecommunications  common  carrier  regulation  make 
genuine  competition  in  the  provision  of  such  services  impossible,  considera- 
tions of  competition  must  of  necessity  play  a  subordinate  role  in  that  industry, 
unless  Congress  sees  fit  to  change  both  the  goals  of  regulation  and  the  nature 
of  the  regulatory  controls  imposed.  The  same  conclusion  seems  equally 
appropriate  with  respect  to  the  other  common  carrier  and  public  utility  in- 
dustries that  are  subject  to  pervasive  regulation.  Congress  may,  of  course, 
quite  properly  decide  that  existing  regulator  goals  and  controls  should  be 
changed  in  one  or  more  of  these  industries;41  and  in  other  industries  where 
pervasive  regulatory  controls  do  not  exist  and  are  determined  not  to  be  re- 
quired. Congress  may  quite  properly  conclude  that  competition  should  play 
a  more  important  role  consistent  with  existing  goals  and  regulatory  struc- 
tures. However,  when  that  determination  is  made,  it  can  and  should  be  in- 
corporated into  the  regulatory  statute  itself  for  implementation  directly  by 
the  regulatory  agency  involved.  Certainly,  there  is  no  reason  that  regulated 
matters  should  be  subjected  to  duplicative  antitrust  enforcement  simply  because 
Congress  regards  competition  to  be  an  important  goal  of  regulation  in  a 
particular  industry." 

It  should  be  noted  that  this  approach  is  directly  at  variance  with  the  plan 
suggested  in  the  Competition  Improvements  Act.  S.  2028,  which  was  intro- 
duced in  the  last  Congress.  That  bill  would  have  made  competition  the  domi- 
nant consideration  in  all  regulatory  proceedings,  and  would  have  compelled 
each  regulatory  agency  to  base  its  decisions  upon  competition  unless  it 
could  be  demonstrated  that  the  goals  of  the  regulatory  statute  "clearly  out- 
weigh" considerations  of  competition  and  cannot  be  met  without  impinging 
upon  competitive  goals.*3  Since  the  procedures  imposed  by  the  Act  would  have 
been  so  burdensome  that  they  rarely,  if  ever,  could  have  been  complied  with, 
the  practical  effect  of  S.  2028  would  have  been  to  compel  all  regulatory  agen- 
cies to  make  virtuallv  all  of  their  decisions  solely  on  the  basis  of  competition, 
wholly  without  regard  to  the  goals  of  regulation  in  each  particular  industry 


«  Numerous  bills  to  amend  existing  regulatory  statutes  to  modify  the  goals  of  the 
regulation  or  to  devise  more  effective  means  of  achieving  existing  goals  are  already 
pending  in  this  Congress.  The  Bell  System,  for  example,  has  supported  passage  of  the 
Consumer  Communications  Reform  Act  of  1077  (S.  530  05th  Cong..  1st  sess.  :  H.R  8 
95th  Con-  1st  sess.i  on  which  hearings  are  now  underway  before  the  Subcommittee 
on  Communications  of  the  Senate  Committee  on  Commerce  Science  and  Transportation 
and  the  Subcommittee  on  Communications  of  the  House  Committee  on  Interstate  and 
Foreign  Commerce.  Other  proposals  relating  to  the  same  subject  have  been  supported 
by  other  interests  On  October  11.  1976.  the  Chairman  of  the  House  Committee  and 
the  ranking  minority  member  iointly  announced  an  intention  "to  seek  the  wiriest 'Pos- 
sible input  of  information  in  drafting  legislative  options  for  the  subcommittee  (Tele- 
communications Reports  vol.  42.  no.  41.  P.  11  (Oct.  12^  1976  ),  which  option  papers 
have  since  been  prepared.  Hence  the  Congress  now  has  before  it  the  whole  nil  est  on  of 
whether  the  Communications  Act  continues  to  reflect  the  proper  goals  of  telecom- 
munications common  carrier  regulation  and  whether  the  Communications  Act  should  be 
strengthened  or  rewritten   to  assure  achievement  of  those  goals.  „„*«.._ 

«   Of  course    there  are   some  situations  in   which   it  would   be  inappropriate   to  confer 
the    ultimate    "responsibility    for    decision    upon    a    regulatory    agency,    as^    for    e™mPlp- 


jurisdiction  with  respect  to  matters  subiect  to  such  a  scheme. 

"Antitrust    and    Monopoly    Subcommittee    activities    report.    1976,    p.    5     (95th    Cong., 
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involved  and  also  without  regard  to  the  continuing  applicability  of  pervasive 
regulatory  controls  that  makes  genuine  competition  impossible  in  those  indus- 
tries. Moreover,  under  S.  2028,  the  antitrust  laws  would  have  continued  to  be 
applicable  to  regulated  matters,  even  after  they  had  been  considered,  resolved 
and  reviewed  under  a  competition  standard  in  regulatory  proceedings.  In 
my  judgment,  therefore,  S.  2028  reflects  precisely  tbe  wrong  approach  to  the 
accommodation  of  the  antitrust  laws  to  regulatory  statutes  and,  certainly, 
that  approach  would  only  exacerbate  the  problems  with  which  these  hear- 
ings are  concerned. 

The  Congress  of  the  United  States  should  not  condone  the  continuation  of 
a  legal  system  under  which  the  same  issues  are  to  be  decided  both  by  a  regula- 
tory agency  under  one  standard  and  by  antitrust  courts  under  a  different 
standard.  If  the  Congress  has  established  a  regulatory  agency  to  protect  the 
public  interest,  it  should  permit  that  agency  to  resolve  the  questions  within 
its  area  of  responsibility  once  and  for  all  and  without  the  possibility  of 
subsequent  resort  to  the  courts  under  the  antitrust  laws.  The  Congress  should, 
of  course,  take  whatever  steps  are  necessary  to  assure  itself  that  the  agency 
will  discharge  its  responsibility.  However,  it  should  not  leave  such  matters 
in  a  halfway  house  in  which  the  regulatory  agency  has  the  responsibility  to 
decide  competitive  issues  as  part  of  its  overall  public  interest  determination 
and  the  courts  have  the  power  to  decide  the  same  issues  under  the  antitrust 
laws. 

One  cannot  escape  the  feeling  that  such  measures  as  S.  2028  reflect  a  basic 
distrust  of  regulation  based  upon  the  notion  that  regulatory  agencies  too 
often  are  willing  to  accommodate  the  needs  of  the  businesses  they  regulate. 
This  notion,  although  still  widespread  among  many  people  in  this  country,  is 
plainly  out  of  date,  if,  indeed,  it  ever  had  any  validity.  Certainly,  anyone  who 
took  the  time  to  study  the  decisions  of  the  Federal  Communications  Commis- 
sion over  the  past  decade  would  not  come  away  from  such  a  study  with  the 
feeling  that  the  Commission  improperly  seeks  to  accommodate  its  decisions  to 
the  desires  of  the  Bell  System.  Quite  the  contrary,  the  Federal  Communica- 
tions Commission  has  rejected  the  positions  advocated  by  the  Bell  System 
in  some  instances  in  which  we  believe  that  such  positions  were  sound  and 
should  have  been  adopted.44  Indeed,  one  can  hardly  escape  the  impression  that. 


1st  sess.,  Feb.  22,   1977).   As  described  by  the  subcommittee  itself,   S.   2028  would  have 
provided  : 

In  general,  the  bill  would  prohibit  an  executive  agency  of  the  Federal  Government 
or  an  independent  regulatory  commission  from  taking  actions  which  might  be 
inconsistent  with  the  antitrust  laws. 

Actions  that  would  be  exempt  from  provisions  of  the  bill  would  have  to  meet 
the  following  tests  : 

1.  The  action  would  have  to  be  necessary  to  accomplish  the  agency's  statutory 
purpose ; 

2.  The  overriding  anticompetitive  effects  of  the  agency's  action  would  have  to  be 
clearly   outweighed   by    significant   and   demonstrable  benefits   to   the   public ; 

3.  The  agency  would  have  to  find  that  no  other  alternative  would  be  available  to 
accomplish  the  agency's  objective  with  less  anticompetitive  effects.  Also,  agency 
actions  involving  loans,  grants,  contracts,  benefits,  or  public  property  would  be 
exempted  from  the  requirements  of  the  bill. 

**  Indeed,  over  the  last  2  or  3  years  the  Commission  has  rejected  positions  taken  by 
nearly  every  major  participant  in  those  segments  of  the  telecommunications  industry 
which  it  regulates.  See  e.g.,  MCI  Telecommunications  Corp.,  34  P&F  Radio  Reg.  2d 
539  (1975):  MCI  Telecommunications  Corp.,  Investigation  into  the  Lawfulness  of 
Tariff  FCC  No.  1  Insofar  as  It  Purports  to  Offer  Execunet  Service,  60  F.C.C.2d  25 
(1976)  :  MCI  Telecommunications  Corp..  Revisions  to  Tariff  FCC  No.  1,  61  F.C.C.2d 
131  (1976).  appeals  pending,  Nos.  75-1635,  76-1850  (D.C.  Cir.)  (holding  that  MCI's 
Execunet  and  SPLS  services,  switched  message  network  services  which  MCI  has  now 
provided  for  over  two  years,  were  types  of  service  which  the  specialized  common  car- 
riers had  never  been  authorized  to  provide)  ;  Southern  Pacific  Communications  Co. 
Tariff  FCC  Xo.  .',,  61  F.C.C.2d  144  (1976)  (holding  that  Southern  Pacific's  Sprint 
service,  like  Execunet.  was  also  unauthorized)  ;  Land  Mobile  Service,  51  F.C.C.2d  945 
(1975).  aff'd  snh  nom.  National  Ass'n  of  Regulator!/  Utility  Com/n'rs  v.  FCC,  525 
F.2d  630  (D.C.  Cir.).  cert,  denial.  96  S.  Ct.  2203  1 1976)  (rejecting  the  claims  of  the 
radio  common  carriers  and  several  radio  equipment  manufacturers  that  the  FCC  should 
not  permit  the  general  service  carriers  to  provide  land  mobile  service  in  competition 
with  the  radio  common  carriers)  ;  AT&T  Revisions  of  Tariff  FCC  No.  260  Private  Line 
Services.  Scries  5000  (TELPAK).  61  F.C.C.2d  587  (1976)  (rejecting  the  position  of  MCI 
and  Western  Union  that  the  general  service  carriers  should  be  required  to  use  fully 
distributed  cost  method  1  in  pricing  their  private  line  services  in  order  to  protect  the 
specialized  common  carriers  from  price  competition)  ;  AT&T  Charges  for  Interstate 
Telephone  Service,  FCC  77-150  (March  1,  1977)  (rejecting  ITT's  attempt  to  allocate 
the  Bell  System's  equipment  purchases  between  suppliers  in  accordance  with  a  quota 
system). 
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to  some  extent,  the  regulatory  agencies  are  "bending  over  backwards"  to 
avoid  any  possibility  of  a  charge  that  they  are  controlled  by  the  companies 
which  they  regulate. 

Be  that  as  it  may,  one  thing  is  certainly  clear :  the  interest  of  the  people  of 
this  country  in  the  preservation  of  competition  where  competition   is  appro- 
priate and  feasible  can  be  protected  just  as  effectively  through  the  regulatory 
process  as  by  the  courts.  Any  doubt  that  might  otherwise  exist  on  this  score 
should  have  been  dissipated  by  the  recent  remarks  of  the  Attorney  General  in 
his   speech   of  April   14,   1977.   In  that   speech,   the   Attorney    General   lauded 
the  Antitrust  Division  for  its  efforts  to  press   competitive   considerations   in 
regulatory  proceedings  and  expressly  pointed  out  the  success  of  these  efforts : 
The    Division's    innovative    program    of    advocating    competition    in    the 
regulated  industry  framework   continues   to  be   a   remarkable   success.   In 
industries  in  which  regulation  had  been  thought  to  provide  a  blank  check 
for  unauthorized  anticompetitive   behavior,   the  Division   in   a    few  short 
years    has    helped    to    rewrite    the    regulatory    rules    so    that    competition 
again  can,  where  feasible,  play  an  important  role.45 
These   remarks   by   the   Attorney    General   should   be    sufficient    to    allay   the 
fears  of  those  who  feel  a  basic  distrust  of  that  process. 

In  any  event,  reliance  upon  the  regulatory  process  to  resolve  those  matters 
which  are  entrusted  by  Congress  for  resolution  through  that  process  makes 
eminently  good  sense.  The  waste  and  frustration  of  public  interest  objectives 
inherent  in  any  other  approach  should  be  apparent.  It  should  also  be  ap- 
parent that  any  system  that  entrusts  matters  to  an  agency  for  regulation 
under  the  public  interest  standard  while  at  the  same  time  leaving  the  same 
matters  to  subsequent  litigation  under  the  unidimensional  competition  standard 
of  the  antitrust  laws  threatens  the  regulated  company  involved  with  funda- 
mental unfairness.  The  Supreme  Court  has  itself  recognized  such  unfairness 
in  two  recent  decisions  condemning  efforts  to  assert  antitrust  jurisdiction 
against  companies  regulated  under  an  inconsistent  standard.  Gordon  vs.  New 
York  Stock  Exchange,  Inc.,  422  U.S.  659  (1975)  ;  United  States  vs.  National 
Association  of  Securities  Dealers,  Inc..  422  U.S.  695  (1975).48  These  cases 
reflect  a  recognition  by  the  Supreme  Court  that  even  large  companies  are 
entitled  to  know  the  standards  under  which  their  conduct  is  to  be  governed 
and  the  agency  of  Government  to  whom  they  are  responsible.  I  believe  that, 
following  the  approach  I  outlined  earlier  (pp.  32-33,  supra),  Congress  can 
make  a  valuable  contribution  to  American  jurisprudence  and  to  the  resolu- 
tion of  the  problems  to  which  these  hearings  are  directed  by  making  it  clear 
that  the  antitrust  courts  are  not  to  relitigate  matters  that  are  within  the 
jurisdiction  of  the  regulatory  agencies  to  hear  and  resolve  under  the  appro- 
priate standard. 

2.  THE  BURDEN  OF  ANTITRUST  LITIGATION  CAN  BE  REDUCED  BV  ELIMINATING  SUITS 
THE  SOLE  OR  PREDOMINANT  PURPOSE  OF  WHICH  IS  TO  SEEK  RESTRUCTURING  OF 
A    PARTICULAR   INDUSTRY 

For  all  these  reasons,  the  Department  of  Justice's  suit  against  the  Bell 
System — involving  as  it  does  a  suit  with  respect  to  matters  that  are  pervasively 
regulated— is  fundamentally  different  from  antitrust  suits  involving  unregu- 
lated matters.  However,  our  experience  in  that  suit,  although  unique  in  some 
respects,  nonetheless  involves  certain  aspects  that  seem  to  me  fully  applicable 
to  other  large  antitrust  cases.  Specifically,  I  believe  that  steps  can  and  should 


45  Speech    delivered    to    the    antitrust    section    of    the    American    Bar    Association    on 
Apr.  14,   1977.  ,  ,    „  ,    .  , 

«9   The  Inherent  dilemma   of  companies  subject   to  the  matters   of  both  regulation   and 
the  antitrust  laws  was  aptly  described  by   the  Court  in   Gordon    (422  U.S.  at  089)  : 

We  agree  with  the  District  Court  and  the  Court  of  Appeals,  and  with  respondents, 
that  to  denv  antitrust  immunity  with  respect  to  commission  rates  would  be  to 
subject  the  exchanges  and  their  members  to  conflicting  standards.  It  is  clear  .  .  . 
that  the  commission  rate  practices  of  the  exchanges  have  been  subjected  to  the 
scrutiny  and  approval  of  the  SEC.  If  antitrust  courts  were  to  impose  different 
standards  or  requirements,  the  exchanges  might  find  themselves  unable  to  Proceed 
without  violation  of  the  mandate  of  the  courts  or  of  the  SEC.  Such  different 
standards  are  likely  to  result  because  the  sole  aim  of  antitrust  legislation  is  to 
protect  competition,  whereas  the  SEC  must  consider,  in  addition,  the  econom  c 
health  of  the  investors,  the  exchanges,  and  the  securities  industry.  [Emphasis 
supplied.] 
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be  taken  to  reduce  the  number  of  Government  civil  antitrust  cases  brought 
under  section  2  of  the  Sherman  Act  with  respect  to  all  industries,  regulated 
and  unregulated  alike. 

The  Department's  suit  against  the  Bell  System  is  a  prime  example  of  a 
case  brought  for  one  and  only  one  purpose,  that  is  to  effect  a  restructuring 
of  the  industry  involved.  Since  the  matters  attacked  in  the  complaint  in  that 
case  have  already  been  dealt  with  by  regulatory  agencies,  and  since  the 
industry  practices  that  gave  rise  to  the  controversies  involved  have  already 
been  approved,  modified  or  eliminated  by  those  agencies,  the  sole  purpose  of  the 
Department's  suit  against  the  Bell  System  must  be  to  restructure  the  industry. 
Although  it  is  difficult  to  cite  another  example  as  clear  cut,  my  impression 
is  that  the  Department  has  filed  other  suits  for  the  sole  or  predominant 
purpose  of  restructuring  the  industry  involved  and,  indeed,  that  this  has  been 
a  growing  preoccupation  with  the  Department. 

Assuming  that  this  is  so,  as  it  plainly  is  with  respect  to  the  Department's 
suit  against  the  Bell  System,  one  must  ask  whether  this  is  a  proper  function 
of  the  antitrust  laws  at  all.  Are  those  laws  the  appropriate  means  to  restruc- 
ture American  industry  and  to  reshape  the  American  economy?  In  his  recent 
speech  before  the  Antitrust  Section  of  the  American  Bar  Association,  the 
Attorney  General  indicated  clearly  that  he  did  not  believe  so.  Indeed,  the 
Attorney  General  expressly  relied  upon  his  belief  that  such  matters  are  not 
within  the  ordinary  competence  of  the  antitrust  courts  as  one  of  the  major 
defects  in  the  Department's  handling  of  its  pending  section  2  cases,  pointing 
out  that : 

the  questions  at  hand  involve  the  basic  restructuring  of  American  industry 

and  the  shape  of  the   American  economy.   These  are   questions  that   are 

perhaps  most  appropriately  answered  by  the  legislature,  not  by  the  courts.17 

Many  experienced  judges  share  the  Attorney  General's  view  of  the  proper 

limits  upon  the  courts  under  the  antitrust  laws.  Indeed,  the   Supreme  Court 

itself  has  pointed  out  that  the  restructuring  of  an  industry  inherently  requires 

a    delicate    weighing   and   balancing   of   varied    economic    and    social   factors 

and  objectives  "beyond  the  ordinary  limits  of  judicial  competence."  United  States 

vs.   Philadelphia   National   Bank,   374  U.S.   321,   371    (1963).   As   a    result,   the 

courts  have  been  understandably  reluctant  to  undertake  such  a   task  in   any 

case  not  involving  a  recent  merger.*8   Illustrative   of  this  tendency   is   Judge 

Wvzanski's  explanation  of  his  refusal  to  order  divestiture  in  United  States  vs. 

United    Shoe   Machinery    Corp.,    110   F.    Supp.    295,    347-48    (D.    Mass.    1953), 

aff'd.  per  curiam,  347  U.S.  521  (1954)  : 

Judges  in  prescribing  remedies  have  known  their  own  limitations.  They 
do  not  ex  officio  have  economic  or  political  training.  Their  prophecies  as 
to   the   economic   future   are   not   guided   by   unusually    subtle   judgment. 
They  are  not  so  representative  as  other  branches  of  the  Government.  .  .  . 
Hearings  in  court  do  not  usually  give  the  remote  judge  as  sound  a  feeling 
for  the  realities  of  a   situation  as  other  procedures  do.   Judicial  decrees 
must  be  fitted  into  the  framework  of  what  a  busy,  and  none  too  expert, 
court    can    supervise.    Above    all,    no   matter    with    what    authority    he    is 
invested,   with   what  facts   and   opinion   he   is   invested,    with    what   facts 
and  opinion  he  is  supplied,  a  trial  judge  is  only  one  man,  and  should  move 
with  caution  and  humility. 
The  insistence  of  the  Department  of  Justice  upon  continuing  to  bring  section 
2  cases  in  the  courts  for  the  sole  or  predominant  purpose  of  urging  a  restruc- 
turing of  a  particular  industry  doubtless  stems  from  the  fact  that,  unlike  the 
courts,  the  Department  is  not  lacking  in  confidence  as  to  its  ability  to  recom- 
mend  an   appropriate  industry  restructuring  plan.   Judge   TVyzanski   was  less 
impressed   by    the    Department's    willingness    to    suggest    changes    in    industry 
structure.    Indeed,    he    intimated    that    such    recommendations    usually    reflect 
more    the    emotional   bent   of   young   Department    of   Justice    lawyers    than    a 


«  Speech  delivered  to  the  antitrust  section  of  the  American  Bar  Association  on  Apr. 

14    1977 

«  \s  Professor  Posner  has  observed,  except  for  cases  involving  recent  mergers,  there 
is  a  "naueitv  of  carps  in  which  substantial  divestifre  lias  been  ordered. "  TR.  Posner. 
Utitrnst  Law  at  S4  (1970). 1  Moreover,  in  virtnallv  all  of  t'^e  few  c«ses  in  which 
substantial  divestiture  was  ordered,  the  divestiture  had  little  impact  on  the  industry 
due  either  to  changes  in  the  industry  during  the  pendencv  of  the  suit  or  to  tne  nature 
of  the  divestiture  ultimately  accomplished.    (Id.  at  85-89.) 
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reasoned   approach   to   what   are   inherently   complex   economic   and   political 
issues   (110  F.  Supp.  at  347)  : 

The  recommendations  they  [the  courts]  receive  from  government  prose- 
cutors do  not  always  reflect  the  overall  approach  of  even  the  executive 
branch  of  the  Government,  sometimes  not  indeed  the  seasoned  and  fairly 
informed  judgment  of  the  head   of  the   Department   of  Justice. 
Perhaps  the  views  recently  expressed  by  the  Attorney  General  will  curb  the 
Department's  enthusiasm  for  these  cases.  However,  the  problems  with  which 
these  hearings  are  concerned  extend  beyond  the  tenure  in  office  of  any  single 
Attorney  General  and  a  solution  should  be  sought  that  is  not  dependent  either 
upon  the  views  of  a  particular  Attorney  General  or  his  ability  to  tiring  those 
views  to  bear  upon  the  Department  itself.  I  believe  that  the  proper  solution 
is  for  Congress  to  reassert  its  own  authority  over  the  kind  of  political  issues 
involved  in  a  restructuring  of  American  industry  and  to  make  it  plain   that 
that  is  not  a  proper  function  of  the  courts  under  the  Sherman  Act. 

The  ultimate  authority  of  Congress  over  the  structure  of  industry  in  this 
country  is  well  established.  Indeed,  the  Communications  Act  itself  reflects 
precisely  this  kind  of  exercise  of  congressional  authority.  That  Act  grew  out 
of  an  inquiry  conducted  under  the  supervision  of  Dr.  Walter  M.  W.  Splawn, 
special  counsel  to  the  House  Committee  on  Interstate  and  Foreign  Commerce, 
who  was  retained  by  the  Committee  to  conduct  investigations  into  both  the 
telecommunications  common  carrier  industry  and  the  electric  power  and  gas 
industries  for  the  purpose  of  determining  whether  and  to  what  extent  the 
industries  to  be  investigated  ought  to  be  organized  along  the  lines  of  competi- 
tive principles.49  Dr.  Splawn  completed  his  investigation  of  the  telecommunica- 
tions industry  and  issued  his  report  in  1934.  In  that  report,  Dr.  Splawn  found 
that  the  technology  of  the  telecommunications  industry  is  essential  to  and 
justifies  a  single,  nationwide  integrated  structure.  Accordingly,  he  rejected 
the  suggestion  that  the  existing  structure  of  the  industry,  including  the  exist- 
ing structure  of  the  Bell  System  itself,  be  changed.  Instead,  recognizing  that 
the  structure  of  the  industry  actually  serves  the  best  interests  of  the  public, 
Dr.  Splawn  expressly  recommended  that  the  existing  structure  be  retained. 

At  the  same  time,  however,  Dr.  Splawn  saw  a  need  for  more  comprehensive 
and  more  effective  regulation  of  telecommunications  common  carriers.  He 
recommended  the  creation  of  a  new  regulatory  agency  for  that  purpose  and 
specifically  urged  that  it  be  given  greater  powers,  even  beyond  those  previously 
exercised  by  the  Interstate  Commerce  Commission,  to  effectuate  this  ap- 
proach.60 Dr.  Splayn's  report  was  the  basis  for  the  Communications  Act  of 
1934.51 

Moreover,  the  Communications  Act  reflects  a  determination  by  Congress  to 
keep  the  question  of  the  structure  of  the  telecommunications  common  carrier 
industry  within  the  ambit  of  its  authority.  Section  215(a)  of  the  Communica- 
tions Act  147  C.S.C.  section  215(a))  places  a  continuing  power  in  and  duty 
upon  the  Federal  Communications  Commission  to  investigate  the  structure 
of  the  telecommunications  industry  and  to  report  any  recommendations  for 
change   to   the   Congress.   Indeed,    the   Commission   was   engaged   in   just    such 


«>H.  R.  Res.  No.  50,   72d  Cong..   1st  sess.    (1932). 

B°  Report  on  Communications  Companies.  II.  R.  Rep.  No.  1273.  73d  Cong.,  2(1  sess.. 
pt.  III.  No.  1  (1934).  In  contrast.  Dr.  Splawn  urged  the  immediate  dismemberment 
of  electric  power  and  gas  holding  company  structures  on  the  basis  that  these  Industries 
did  not  require  the  uninup  interrelationships  necessary  for  useful  telecommunications. 
(Hearings  on  ft.  1725  Before  the  Senate  Comm.  on  Interstate  Commerce,  74th  Cong., 
1st  sess..  at  75  (1935)  :  Hearinas  on  II.  It.  5428  Before  the  House  Comm.  On  Inter- 
state  anil    Foreign    Commerce.    74th    Cong..    1st    sess.,    at    180    (1935)  : 

Someone  seems  to  have  had  a  dream  that  the  electric  power  business  could 
be  organized  corporatelv  and  conducted  very  much  as  the  telephone  business  is. 
Now  there's  ouite  a  difference  in  the  physical  operation  of  the  two.  The  telephone, 
in  order  to  be  most  useful,  must  be  connected  through  switchboards  with  every 
other  switchboard  in  the  entire  country.  .  .  . 
•  *  •  •  * 

The  power  business  is  not  like  the  telephone  business.  .  .  . 
Bl  Congress  also  adopted  Dr.  Splawn's  very  different  recommendations  with  respect 
to  the  electric  power  and  gas  industries  by  decreeing  that  there  should  be  extreme 
restructuring  through  divestiture  by  the  holding  companies  of  operating  companies 
and  manufacturing  subsidiaries,  with  a  prohibition  of  service  contracts  between  operat- 
ing and  holding  companies.  These  so-called  -'death  sentence"  provisions  with  respect 
to  electric  power  and  gas  holding  companies  were  enacted  in  the  Public  Utility  Holding 
Company  Act   of  1935    (15  U.S.C.   sections   79M29).   79h   79m). 
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an  investigation  at  the  very  time  that  the  Department  of  Justice  filed  its  com- 
plaint against  the  Bell  System.'"'-  Although  the  Department  was  expressly  in- 
vited to  participate  in  the  Commission's  investigation,  it  declined  to  do  so  on 
the  ground  that  the  "focus"  of  its  complaint  differed  from  that  of  the  Com- 
mission's investigation.53  The  Department  did  not  elaborate  on  this  difference 
in  focus;  however,  whatever  its  meaning  may  have  been  and  whatever  its  pur- 
pose, it  did  refuse  to  participate  in  the  Commission's  investigation,  which 
refusal  doubtless  contrbuted  to  the  Commission's  ultimate  conclusion  that  the 
record  before  it  was  not  adequate  to  reach  a  definitive  recommendation  with 
respect  to  the  Bell  System's  structure.54 

The  result  of  the  Department  of  Justice's  insistence  upon  a  judicial  proceed- 
ing to  consider  the  structure  of  the  Bell  System  has  been  tragic  from  any  rea- 
sonable view  of  the  proper  allocation  and  use  of  the  resources  of  the  Govern- 
ment to  decide  important  public  questions.  The  Commission's  investigation  lasted 
for  several  years  and  involved  the  expenditure  of  millions  of  dollars,  both  by 
the  Commission  itself  and  by  the  parties  to  that  proceeding.55  While  the  Com- 
mission's proceedings  involved  some  other  issues  as  well,  "the  greatest  attention" 
was  given  to  "the  relationship  of  Western  Electric  to  the  Bell  System" M 
and  the  questions  of  whether  a  recommendation  for  restructuring  the  tele- 
communications industry  was  appropriate.  That  such  an  investigation  should 
have  come  to  naught  is  unfortunate;  that  it  should  have  failed,  even  in  part, 
because  the  Department  of  Justice  refused  to  participate  in  it  makes  the 
matter  all  the  worse ;  and  the  Department's  own  efforts  to  litigate  the  very 
same  matter  in  the  courts  represents  an  inexcusable  waste  of  public  funds 
and  human  resources. 

Even  more  fundamentally  for  present  purposes,  however,  the  Department's 
refusal  to  participate  in  the  Commission's  investigation  of  the  structure  of  the 
Bell  System  reflected  a  deliberate  disregard  for  the  procedure  established  by 
Congress  to  deal  with  recommendations  for  change  in  the  structure  of  the 
telecommunications  industry.  I  believe  that  steps  can  and  should  be  taken  to 
effectuate  the  purpose  of  Congress  in  situations  of  this  kind  and  to  prevent 
the  imposition  of  these  kinds  of  cases  upon  the  courts. 


52  Phase  II  of  docket  19129,  AT&T  Charges  for  Interstate  Telephone  Service,  FCC 
77-150  (March  1.  1977).  This  proceeding  was  initiated  as  an  investigation  into  "all 
ramifications  of  the  relationship  of  Western  Electric  to  the  Bell  System,"  including 
1.)  the  Bell  System's  innovation,  manufacturing  and  procurement  policies  and  prac- 
tices and  the  extent  to  which  the  System  produces  its  equipment  internally  or  pur- 
chases such  equipment  from  the  treneral  trade :  2.)  the  methods  and  procedures  that 
should  be  followed  to  determine  Western  Electrie's  costs  and  prices;  3.)  the  level  of 
profits  the  Bell  System  should  he  allowed  to  realize  on  its  investment  in  Western 
Electrie's  manufacturing  facilities ;  and  4.)  the  effect  on  the  public  interest  of  the 
structure  of  the  Bell  System.  (38  F.C.C.2d  213.  244  (1972).)  In  the  course  of  this 
investigation,  the  Commission  inquired  into  and  received  evidence  with  respect  to  all 
of  the  charges  of  anticompetitive  conduct  that  competitors  of  Western  Electric,  or 
anyone  else,  wished  to  bring  to  the  Commission's  attention. 

"  Following  the  filing  of  the  Government  antitrust  complaint  against  the  Bell  System, 
the  Administrative  Law  Judge  in  Phase  II,  in  an  effort  to  avoid  waste  and  duplication, 
instructed  the  Staff  to  inquire  whether  the  Department  of  Justice  wished  to  participate 
in  the  proceeding.  After  the  Department  declined  the  invitation  on  the  ground  that  its 
case  had  a  "different  focus,"  the  Administrative  Law  Judge  strongly  expressed  his 
disappointment  that  the  same  matter  was  going  to  be  litigated  in  two  different  places 
at  the  same  time    (Tr.  17280)  : 

I  am  somewhat  disappointed  because  I  realize  that  notwithstanding  what  the 
policy  or  legal  focus  may  be,  there  will  be  a  lot  of  duplication,  in  terms  of 
the  evidence  adduced.  .  .  .  [A]s  an  Administrative  Law  Judge  .  . 
[and]  as  a  consumer,  a  member  of  the  consuming  public.  I  would  like  to  see 
the  expenses  of  all  these  litigations  minimized,  because  in  the  end  it  is  the 
public  that  pays. 

61  FCC  77-150.  slip  op.  at  14.  The  Commission's  decision  is  in  stark  contrast  to  the 
conclusion  of  the  Administrative  Law  Judge,  based  explicitly  on  the  "monumental  record 
that  has  been  compiled  in  this  proceeding."  that  the  Bell  System's  structure  well  served 
the  public  interest  and  should  remain  essentially  unchanged  (FCC  76D41,  slip  op.  at 
51011). 

bs  Overall,  the  Phase  II  record  comprised  over  15.000  pages  of  exhibits  and  over 
16,000  pages  of  transcript  generated  by  43  witnesses  over  103  days  of  hearings.  The 
cost  of  the  proceeding  was  estimated  bv  the  Administrative  Law  Judge  to  have  been 
about  S4  million  for  the  FCC  Trial  Staff  and  nearly  .$0  million  for  the  Bell  System 
(FCC  74D-41.   slip  op.   at   8). 

«>  FCC  77-150,  slip.  op.  at  6. 
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Where  the  Department  of  Justice  is  genuinely  and  properly  concerned  about 
existing  practices  in  an  industry,  and  a  regulatory  forum  does  not  exist  for 
the  expression  of  its  views,  a  suit  under  the  antitrust  laws  to  seek  judicial 
relief  against  those  practices  in  the  courts  may  well  be  appropriate.  Where 
divestiture  is  requested  as  a  necessary  means  for  effectuating  such  relief, 
that  does  not  of  itself  turn  a  proper  judicial  controversy  into  a  legislative 
one ;  but  where,  as  in  the  Department's  case  against  the  Bell  System,  the  sole 
purpose  of  the  Department's  complaint  is,  and  can  be,  only  to  seek  a  restruc- 
turing of  an  industry,  such  cases  do  not  belong  in  the  courts.  This  subcom- 
mittee should  recognize  that  fact  with  respect  to  the  telecommunications 
common  carrier  industry,  where  section  215  of  the  Communications  Act  already 
establishes  the  appropriate  procedure  for  resolving  questions  of  industry 
restructuring;  and  it  should  consider  whether  comparable  legislation  with 
respect  to  other  industries,  where  no  such  specific  expression  of  congressional 
intent  now  exists,  should  be  recommended. 

."..    THE   SUBCOMMITTEE   SHOULD   MAKE   CERTAIN   THAT  ANY  PROCEDURAL   CHANGES   IT 
RECOMMENDS    ARE    FAIR    TO    ALL    PARTIES 

I  have  previously  indicated  in  this  statement  that  I  do  not  believe  that  mere 
changes  in  the  procedural  rules  under  which  antitrust  cases  are  prepared 
and  tried  can  bring  about  a  substantial  improvement  in  the  court  congestion 
and  delay  related  to  antitrust  litigation.67  Nonetheless,  I  recognize  that  this 
has  been  a  popular  theme  in  discussions  of  these  problems  for  many  years  and, 
although  procedural  changes  have  yet  to  bring  about  any  substantial  improve- 
ment in  either  of  fhese  areas,  I  feel  certain  that  they  will  again  be  pressed 
upon  this  subcommittee.  My  principal  concern  with  many  of  the  suggestions 
of  this  nature  that  the  subcommittee  is  likely  to  hear  is  that,  while  such  sug- 
gestions will  be  offered  as  procedural  improvements,  they  in  fact  amount  to 
efforts  to  change  the  substantive  standards  of  the  antitrust  laws  in  ways  that 
would  be  fundamentally  unfair. 

I  am  particularly  concerned  with  the  suggestion,  almost  invariably  presented 
in  hearings  directed  to  the  problems  being  considered  here,  that  the  simple 
answer  to  lengthy  antitrust  proceedings  is  to  reduce  the  elements  of  proof 
necessary  to  support  a  monopolization  change — the  approach  suggested  in  the 
Monopolization  Reform  Bill58 — or  to  introduce  evidentiary  presumptions  that 


BI  In  this  respect,  I  am  not  alone.  Indeed,  commentators  have  long  recognized  that 
procedural  reform  is  directd  only  to  the  symptoms  of  the  big  antitrust  case  and  not 
to  the  underlying  cause  of  delay  in  these  cases.  For  example,  in  one  of  the  leading 
articles  suggesting  the  need  for  modification  of  antitrust  procedures,  the  author  pointed 
out  that,  despite  his  recommendations. 

[procedural  techniques]  do  not  go  to  what  is  the  heart  of  the  matter  and  that 
is  the  scope  and  extent  of  the  issues  that  are  presented  for  trial  in  the  cases.  So 
long  as  dragnet  complaints  are  filed  that  raise  issues  which  cover  the  history  of 
an  industry  or  company,  the  records  in  these  cases  will  be  immense.  McAllister, 
The  Bit)  Case:  Procedural  Problem*  in  Antitrust  Litigation,  64  Harv.  L.  Rev.  27, 
55-56  (1950).  Similarly,  the  Judicial  Conference  expressly  recognized  the  limited 
benefits  to  be  derived*  from  procedural  reforms  in  major  antitrust  cases  in  its 
Report  on  Procedure  in  Antitrust  and  Other  Protracted  Cases,  13  F.R.D.  62,  65 
(1951))  : 

This    report    relates    to    unnecessary    volume,    expense    and    delay.    Many    cases    in- 
volving   modern    commerce,    economics,    finance    and    industry    are    inherently    com- 
plicated   and    necessarily    involve    considerable    time    and    expense.     [Emphasis    in 
original.] 
58  S.  3429    (94th  Cong.,   2d  sess.).  for  example,   also  known  as  the   "no-fault  monopoli- 
zation bill,"   would  have  eliminated   any   requirement   of  intent,   abuse,   or   deliberateness 
as  an  element  of   Section   2  offenses   in   actions  brought  by  the  Department   of  Justice. 
As    described    by     the    subcommittee    itself     (Antitrust     and     Monopoly     Subcommittee 
Activities   report   95-28,    1976,    p.    10    (95th   Cong.    1st    sess.,    February    22,    1977))    that 
bill  would  : 

1.  Eliminate    any    requirement    or    proof    of    intent,    abuse,    or    deliberateness    as    a 
necessary  element  of  the  offerse  in  actions  brought  by   the  Government: 

2.  Eliminate    superior    performance    as    a    defense    to    actions    brought    by    the 
Government ; 

3.  Eliminate    the    prima    facie    effect    of    a    Government    judgment    in    such    actions 
for  the  subsequent   private  treble   damage   plaintiff :    and 

4.  Allow    courts    to    take    economies    of    scale    into    consideration    in    fashioning 
remedies. 
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would  satisfy  the  bulk  of  the  plaintiff's  burden  of  proof — the  approach  sug- 
gested in  tne  Industrial  Keorganization  Bill.'" 

1  certainly  agree  that  the  trial  of  antitrust  cases  can  be  shortened  if  rules 
are  aciopteu,  under  the  guise  of  changes  in  "procedure,"  that  change  the  whole 
nature  of  antitrust  litigation  and  make  it  virtually  impossible  for  any  de- 
fendant charged  with  a  violation  of  the  antitrust  laws  to  defend  itself.  Indeed, 
both  the  pretrial  and  trial  in  such  cases  could  be  eliminated  altogether  if  our 
legal  system  were  willing  to  accept  accusations  as  proof  of  the  charges  made 
and  to  give  the  plaintiff  whatever  relief  was  requested. 

Such  an  approach  would  be  most  unwise.  As  the  Assistant  Attorney  General 
in  charge  of  the  Antitrust  Division  himself  recently  pointed  out : 

We  must  also  recognize  that  seeking  to  break  up  a  successful  company 
merely  because  it  has  been  successful  is  fraught  with  the  danger  of  dis- 
couraging productive  rivalry.™ 
In  my  judgment,  many  of  the  •'procedural"  suggestions,  ostensibly  designed 
only  to  expedite  antitrust  litigation,  would  have  precisely  that  effect.  Thus, 
the  whole  purpose  and  effect  of  antitrust  policy  would  be  corrupted  in  order 
to  facilitate  antitrust  litigation. 

Moreover,  such  an  approach  is  fundamentally  inconsistent  with  the  system 
of  justice  to  which  this  country  has  been,  and  should  continue  to  be,  com- 
mitted. Our  legal  system  has  never  been  willing  to  accept  accusations  as  proof 
(Tot  v.  United  States,  319  U.S.  463,  466   (1943))  : 

An  indictment  charges  the  defendant  with  action  or  failure  to  act  con- 
trary to  the  law's  command.  It  does  not  constitute  proof  of  the  commission 
of  the  offense.  Proof  of  some  sort  on  the  part  of  the  prosecutor  is  requisite 
to  a  finding  of  guilt.  .  .  . 
Yet  an  evidentiary  presumption  frequently  amounts  to  precisely  that.  Where 
matters  are  in  controversy  and  their  proper  resolution  seriously  in  doubt,  an 
evidentiary  presumption  can  only  have  the  effect  of  permitting  one  side  the 
controversy  to  prevail  without  proof. 

In  my  judgment  such  an  approach  to  the  problem  of  expediting  litigation  is 
frequently  in  direct  contravention  of  the  constitutional  requirement  of  due 
process  of  laws.61  The  mere  existence  of  problems  of  judicial  administration 
in  the  handling  of  large  antitrust  cases  does  not  begin  to  justify  abandonment 
of  the  principle  of  due  process.  In  the  final  analysis,  lawsuits  can  and  must 


69  S.  1167  (93d  Cong..  1st  Sess.).  The  Industrial  Reorganization  bill  would  have 
provided  that    (section  101(b))  : 

There  shall  be  a   rebuttable  presumption   that   monopoly   power  is   possessed — 

1.)  By  any  corporation  if  the  average  rate  of  return  on  net  worth  after 
taxes  is  in  excess  of  15  percentum  over  a  period  of  5  consecutive  years  out  of 
the  most  recent  7  years  preceding  the  filing  of  the  complaint,  or 

2.)  If  there  has  been  no  substantial  price  competition  among  two  or  more 
corporations  in  any  line  of  commerce  in  any  section  of  the  country  for  a 
period  of  three  consecutive  years  out  of  the  most  recent  5  years  preceding  the 
filing  of  the  complaint,  or 

3.)  If  any  four  or  fewer  corporations  account  for  50  percentum  (or  more) 
of  sales  in  any  line  of  commerce  in  any  section  of  the  country  in  any  year 
out  of  the  most  recent  3  years  preceding  the  filing  of  the  complaint. 

60  Speech  delivered  before  the  antitrust  section  of  the  American  Bar  Association, 
Apr.   14,   1977. 

61  As  applied  to  the  Bell  System,  the  presumptions  of  monopoly  power  contained 
in  the  Industrial  Reorganization  Act  could  not  pass  constitutional  muster.  As  the 
Supreme  Court  held  in   Tot  vs.    United  States.  319   U.S.  463,   467    (1943)  : 

[T]he    due    process    clauses    of    the   Fifth    and    Fourteenth    Amendment    set   limits 
upon  the  power  of  Congress  or  that  of  a  state  legislature  to  make  the  proof  of  one 
fact    or    group    of   facts    evidence    of    the    existence    of    the    ultimate    fact    on   which 
guilt  is  predicated. 
In  a  long  line   of  cases,   these  due   process  clauses   have   been   held   to  impose  a   "more- 
likelv-than-not"    test    as   a    minimum    standard    of   constitutionality   for   evidentiary    pre- 
sumptions.   See,   e.g.,    Barnes   vs.    United   States,   412    U.S.    837,    843    (1973)  ;    heavy   vs. 
United  States,  395  U.S.  6,  36   (1969).  Since  control  over  entry  and  prices — the  elements 
used  to  define  monopolv  power  under   Section  2   of   the   Sherman  Act    (see,  e.g.,    United 
States   vs.    Grinnell    Corp.,    384    U.S.    563.    570-71    (1966)) — is    vested   by    statute    in' the 
Federal   Communications  Commission   and  the  state   regulatory   agencies,   and   not  in   the 
common    carriers   themselves    (see    State   Public    Utilities    Comm'n    vs.    Romberg,    275    111. 
432,    114    N.E.    191,    196    (1916)),    the    presumption    of   monopoly    power    not    only   falls 
short  of  the  minimum  constitutional   "more-likely-than-not"   test  as   applied   to  the  Bell 
System,  but  is  wholly  irrational  and  without  any  foundation. 
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be  adjudicated  fairly  on  the  basis  of  the  issues  properly  drawn  between  the 
parties  without  undue  weighting  of  the  scales  on  either  side. 

The  plain  truth  is  that  there  is  no  quick  and  easy  way  to  resolve  those  major 
antitrust  cases  that  genuinely  belong  in  the  courts.  The  issues  in  such  cases 
are  broad  and  complex.  They  frequently  turn  upon  questions  of  the  intent  and 
effect  of  activities — not  simply  upon  whether  such  activities  occurred.  Such 
cases  necessarily  involve  lengthy  and  expensive  discovery  and  necessarily 
require  a  lengthy  trial. 

It  is  a  popular  notion  in  this  country  that  defendants  in  large  antitrust  cases 
regularly  seek  to  delay  the  resolution  of  the  suits  that  are  brought  against 
them  in  order  to  exhaust  the  resources  of  their  opponents,  or  at  the  very  least, 
to  delay  the  threat  with  which  an  antitrust  complaint  confronts  them.  I  am 
sure  that  this  must  have  happened  on  some  rare  occasion  or  such  a  belief 
would  not  be  so  widespread.  But  my  experience  is  precisely  to  the  contrary. 

Although  I  believe  that  the  Department  of  Justice's  suit  against  the  Bell 
System  can  and  should  be  disposed  of  without  a  trial,  I  cannot  help  but 
give  some  thought  to  the  possibility  that  such  a  trial  might  be  necessary. 
When  I  do  so,  I  can  assure  you  that  my  thoughts  do  not  turn  to  trying  to 
devise  ways  to  delay  the  completion  of  such  a  trial.  Given  the  breach  of  the 
complaint  in  that  case  and  the  awesome  discovery  process  involved,  it  should 
be  plain  to  anyone  familiar  with  the  process  of  litigation  that  a  defendant 
faced  with  a  case  of  this  nature  is  not  concerned  with  the  problem  of  devising 
a  way  to  delay  resolution  of  the  issues  involved.  Quite  the  contrary,  the 
defendant's  concern  is,  and  must  be,  to  prepare  its  defense  against  all  of  these 
multitudinous  charges  as  quickly  as  possible,  since  the  process  of  completing 
the  work  necessary  to  its  defense  will  inevitably  require  an  enormous  expendi- 
ture of  time. 

This  task  would  not  be  an  easy  one,  even  if  the  defendant  were  in  a  position 
to  devote  all  of  its  available  legal  resources  to  that  task.  However,  in  the 
context  of  the  situation  actually  presented  by  the  Department  of  Justice's 
suit,  the  Bell  System's  task  would  be  even  further  complicated  by  the  fact 
that  it  would  not  be  able  to  follow  such  an  approach,  but  would,  instead,  pre- 
pare its  defense  while  at  the  same  time  responding  to  the  various  discovery 
demands  of  the  Department  of  Justice  in  its  efforts  to  prosecute  the  case.  The 
production  of  documents  alone  would  be  a  staggering  responsibility  and  ex- 
pense. An  affidavit  submitted  in  the  district  court  showed  that  compliance 
with  the  Department's  initial  document  request  alone  would  have  cost  the  Bell 
System  some  $300  million.62  Putting  aside  for  the  moment  the  amount  of  the 
expense  involved,  the  sheer  burden  of  such  an  obligation,  with  its  inherent 
diversion  of  the  resources  necessary  to  prepare  the  Bell  System's  own  case, 
reveals  graphically  the  reason  why  antitrust  cases  of  this  nature  last  as  long 
as  they  do.  A  defendant  simply  cannot  devote  $300  million  of  its  resources  to 
compliance  with  an  opponent's  discovery  program  and  at  the  same  time 
promptly  put  together  a  defense  to  charges  that  range  over  nearly  100  years  in 
time  and  involve  the  particular  factual  circumstances  surrounding  each  and 
every  major  activity  in  which  it  has  engaged  over  that  period  of  time.03 

Moreover,  these  hard  facts  further  emphasize  the  extent  to  which  any  hope 
of  finding  a  meaningful  solution  to  the  basic  problem  presented  by  cases  of  the 
scope  and  magnitude  of  that  brought  by  the  Department  of  Justice  against 
the  Bell  System  through  simply  procedural  expedients  would  be  quixotic.  While 
some  changes  in  procedure  might  in   some  cases  shorten  the  period   of  time 


83  Affidavit  of  F.  Fox  Stoddard.  A.T.&T.  assistant  vice  president,  filed  in  the  district 
court  on  Feb.  18,  1975.  The  parties  subsequently  entered  into  an  agreement,  revocable 
by  either  party,  adopting  discovery  procedures  for  the  case  designed  to  reduce  somewhat 
the  costs  of  document  production  for  both  sides.  However,  these  burdens  will  still  be 
enormous. 

63  To  date,  the  expenses  of  the  Department  of  Justice's  suit  have  totalled  approxi- 
mately $8  million  for  the  entire  Bell  System.  However,  the  relatively  manageable  size 
of  these  expenses  reflects  the  fact  that,  although  a  great  deal  of  work  has  been  done 
in  connection  with  the  preparation  for  discovery  in  the  case,  that  process  has  not 
actually  commenced  in  any  meaningful  fashion.  As  a  result,  none  of  the  lawyers  em- 
ployed'by  the  Bell  System,  either  within  the  System  or  as  outside  counsel  has  devoted 
fuli  time  to  the  Department  of  Justice's  suit,  although  some  20  Bell  System  lawyers 
and  some  10  lawyers  from  our  outside  counsel  have  spent  a  substantial  amount  of  time 
on  the  case  The  expenses  that  might  ultimately  be  involved  in  a  full  defense  of  the 
case  are  so  great  that  they  cannot  be  estimated  with  any  precision.  Our  best  guess, 
however,  is  that  such  expenses  might  reach  the  $500  million  to  $1  billion  range. 
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required  to  resolve  these  cases,  there  are  no  procedures  under  which  the  vast 
array  of  particular  issues  posed  by  the  Department  of  Justice's  complaint 
against  the  Bell  System  could  be  resolved  on  their  merits  within  any  reason- 
able period  of  time  absent  a  complete  repudiation  of  the  concept  of  due  process 
of  law.  And  that  would  be  true  whether  the  case  was  to  be  tried  before  an 
ordinary  Federal  district  court  established  under  article  III  of  the  Constitu- 
tion, a  specially  constituted  court  with  expertise  in  antitrust  matters,  or  some 
quasi-judical  agency  of  Government  created  for  the  purpose.*14  The  magnitude 
of  the  problem  involved  is  defined  by  the  issues  raised  by  the  Department  of 
Justice  and  there  is  simply  no  way  to  make  the  inherent  complexity  of  those 
issues  disappear. 

In  conclusion,  I  would  like  once  again  to  express  my  appreciation  to  the 
subcommittee  for  the  opportunity  to  appear  before  it  to  express  these  views.  I 
sincerely  regret  that  I  cannot  support  a  facile — but  jurisprudentially  unwise — 
expedient,  such  as  some  of  those  that  will  doubtless  be  pressed  upon  the  sub- 
committee, as  a  broad  solution  to  the  problems  with  which  these  hearings 
are  concerned.  However,  I  feel  certain  that  what  the  subcommittee  wants 
from  me,  as  well  as  from  all  of  its  other  witnesses,  is  a  candid  expression  of 
my  views. 

That  is  precisely  what  I  have  attempted  to  set  forth  in  this  statement.  I 
believe  that  major  progress  can  be  made  in  relieving  the  problems  of  court 
congestion  and  delay  if  Congress  recognizes  and  acts  on  the  fact  that  many 
cases  now  being  prosecuted  under  the  antitrust  laws  should  not  be  in  the 
courts  at  all — either  because  the  matters  involved  belong  in  regulatory  agencies 
or  because  they  belong  in  Congress  itself.  Congressional  action  along  the  lines 
of  the  suggestions  in  this  statement  could  well  relieve  a  substantial  portion 
of  the  court  congestion  and  delay  currently  occasioned  by  large  antitrust  suits. 
As  to  the  balance  of  Euch  litigation — those  cases  properly  lodged  in  the  anti- 
trust courts — I  fear  that  these  problems  are  with  us  to  stay,  at  least  so  long 
as  we  maintain  our  commitment  to  fairness  and  basic  due  process  in  our 
adjudicatory  proceedings.  That  may  be  unfortunate  but,  in  my  judgment,  it  is 
a  small  price  to  pay  for  the  continuation  of  a  legal  system  that  surely  is  the 
greatest  legacy  to  all  of  us  from  our  forebears. 

Senator  Kennedy,  [continuing].  We  have  a  final  witness,  Mr. 
Arthur  Burck. 

No  one  in  the  antitrust  field  is  likely  to  suggest  that  all  corporate 
mergers  are  bad.  Indeed,  many  acquisitions  and  reorganizations 
represent  not  only  good  business  policy  but  also  good  public  policy. 
Here  today  to  help  define  the  positive  and  negative  aspects  of 
corporate  mergers  is  Arthur  Burck  of  Palm  Beach,  Florida,  who  has 
specialized  in  corporate  mergers  for  the  last  25  years.  We  are  glad 
to  have  you  here. 

Mr.  Burck,  we  have  some  problem  with  time.  I  am  floor  manager 
for  the  National  Science  Foundation  authorization,  and  I  may  he 
called  at  any  time.  You  heard  me  mention  earlier  about  the  tax  is- 
sues and  questions  which  are  very  important  in  these  factors.  There 
are  a  lot  of  areas  where  we  look  forward  to  working  with  you,  not 
only  today  but  working  with  you  in  the  future. 

Please  proceed. 


64  Experience  with  quasi-judicial  agencies  and  other  specialized  tribunals  demonstrates 
that  they  conduct  their  proceedings  no  more  expeditiously  than  the  courts.  For  ex- 
ample, a  comparison  of  Federal  Trade  Commission  restraint-of-trade  proceedings  with 
Department  of  Justice  antitrust  cases  for  the  period  1940  to  1964  reveals  that  cases 
lasting  in  excess  of  72  months  comprised  a  greater  percentage  of  the  Commission  s 
case  load ;  that  the  average  length  of  FTC  cases  in  which  the  respondent  exercised 
his  right  to  judicial  review  is  far  greater  than  the  average  length  of  litigated  Depart- 
ment of  Justice  cases :  and  that  the  length  of  FTC  cases  reviewed  by  the  Supreme 
Court  is  greater  than  that  of  Department  of  Justice  cases  reviewed  by  the  Court.  (See 
R.  Posner.  A  Statistical  Study  of  Antitrust  Enforcement,  13  J.  Law  &  Econ.  365, 
377-81   (1970).) 
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STATEMENT  OF  ARTHUR  BTJRCK,  CORPORATE  MERGER  EXPERT 

Mr.  Burck.  Thank  you,  Mr.  Chairman. 

A  cancer  is  spreading  through  our  economy.  Yet,  the  amazing 
thing  is  that  most  people  do  not  realize  that  it  is  happening,  despite 
the  fact  that  it  is  reported  almost  daily  in  the  national  press. 

It  is  the  consequence  of  the  mounting  merger  activity  of  the 
corporate  giants,  who  are  most  busy  these  days  in  acquiring  other 
giants. 

Today's  Wall  Street  Journal,  for  example,  mentions  three  large 
transactions.  ITT  just  announced  a  new  deal,  an  oil  company,  in  a 
tax-free  exchange  of  stocks,  $141  million;  Pillsbury,  a  tax-free  ex- 
change of  stocks;  $43  million  for  American  Beauty  Macaroni.  Then 
we  have  stories  about  the  Babcock  and  Wilcox  takeover  attempt  by 
United  Technology.  That  is  $510  million  cash,  mostly  borrowed  from 
institutions. 

If  we  look  back  over  the  newspapers  of  the  past  week,  we  will 
find  about  half  a  dozen  transactions  in  the  range  of  $100  million  to 
$500  million  reported.  There  are  probably  another  dozen  or  so  in  the 
range  of  $25  million  to  $100  million.  If  this*  were  just  a  current  situa- 
tion, perhaps  we  would  say  it  would  go  away.  But  there  are  reasons 
to  think  that  the  pace  is  quickening. 

Incidentally,  last  year  was  a  year  of  big  mergers.  There  were 
about  100  substantial  companies  that  were  targeted  for  acquisition. 
Forty  were  with  a  purchase  price  over  $100  million,  all  the  way  up  to 
$2  billion.  When  one  examines  the  factors  that  are  causing  these 
mergers,  it  becomes  apparent  why  the  merger  trend  is  likely  to 
accelerate.  If  it  is  likely  to  accelerate,  then  I  think,  Mr.  Chairman, 
your  group  has  a  problem  of  some  immediacy.  I  am  not  sure  that 
it  is  one  that  we  can  tarry  on.  Things  sometimes  move  rather  slowly 
in  this  legislative  area. 

Here  are  some  of  the  economic  factors  that  are  bringing  on  these 
mergers  and  will  bring  on  a  lot  more.  Today,  with  stock  levels 
still  depressed,  the  giants  have  found  that  they  can  buy  successful 
businesses  at  a  much  lower  cost  than  building  new  plants  or  de- 
veloping new  businesses,  keeping  in  mind  that  everything  new  is 
very  expensive  in  today's  inflationary  environment.  So,  hundreds, 
if  not  thousands,  of  companies  that  are  publicly  traded  are  bargains 
when  one  compares  the  replacement  cost.  Consequently,  unless  cur- 
rent trends  are  reversed,  it  is  very  likely  that  countless  undervalued 
companies,  including  many  giants,  are  destined  to  be  taken  over 
by  corporate  predators  on  the  prowl. 

The  giants  are  helped  in  their  takeover  activities  by  favorable  tax 
laws.  They  can  pay  with  their  blue  chip  stocks,  which  are  really  a 
lot  better  than  cash,  as  Mr.  Baker  mentioned  earlier  today.  To  some- 
body who  is  selling  now  and  facing,  perhaps,  a  capital  gains  tax 
ranging  from  40  to  50  percent ;  if  he  can  avoid  all  that  by  taking  a 
blue  chip  stock,  obviously,  that  is  going  to  attract  the  seller.  Last 
year's  tax  reform  laws  have  the  effect  of  pushing  more  and  more 
of  the  sellers  into  the  laps  of  the  corporate  giants. 


433 

'  When  the  offer  is  for  cash — as  in  the  case  of  most  of  these  hostile 
takeovers  these  days — the  thing  that  makes  these  offers  work  is  that 
there  is  a  tax  deduction  on  the  interest  incurred  in  the  borrowing 
of  vast  amounts  that  can  run  up  to  hundreds  of  millions  of  dollars. 
So,  in  effect.  Uncle  Sam  is  sharing  the  carrying  costs  of  these  trans- 
actions through  the  tax  deduction  on  the  interest.  The  situation  was 
recently  summed  up  by  the  president  of  a  company,  John  Nevin  of 
Zenith  Kadio.  He  put  it  pithily:  "Any  company  today  is  vulnerable 
to  takeover  unless  it  is  GM  or  A.T.  &  T." 

The  voracious  appetite  of  corporate  giants  is  by  no  means  a  re- 
cent development.  In  the  past  25  years,  thousands  of  viable  companies 
have  been  swallowed  up  by  large  companies  in  questionable  mergers. 
For  example,  110  of  Fortune's  500  disappeared  in  one  short  period, 
1962-68.  A  third  of  the  top  thousand  in  1950  were  acquired  by 
1968,  and  there  have  been  many  more  since  then.  During  the  20 
years  ending  1968,  the  top  200  companies  made  at  least  3,864  acqui- 
sitions. 

I  have  been  working  exclusively  on  mergers  and  reorganizations 
since  about  1940.  The  same  share  of  the  market  which  today  is  held 
by  200  manufacturers  in  1940  was  held  by  1,000  manufacturers. 
These  are  disturbing  statistics.  If  the  rules  of  the  corporate  mating 
game  remain  unchanged,  what  is  to  stop  the  giants  from  eventually 
taking  over  most  of  industrial  America. 

Our  independent  companies,  which  once  were  the  backbone  of 
America,  would  become  endangered  species.  It  is  my  position  that 
the  Nation  suffers  whenever  a  company  needlessly  loses  its  inde- 
pendence. To  paraphrase  John  Donne,  "The  bells  toll   for  thee." 

Many  mergers  are  necessary.  They  have  been  a  part  of  our  economy 
in  a  flexible  corporate  capitalistic  system  and  will  always  be  neces- 
sary. But  the  point  is  this:  Most  of  the  acquiring  of  late  has  been 
unnecessary.  There  is  no  reason  why  many  of  these  huge  companies 
have  to  be  sold  and  lose  their  independence.  Another  distressing  fac- 
tor is  that  so  many  of  the  companies  that  have  to  be  sold — where  there 
are  important  reasons  for  a  merger,  legitimate  reasons — end  up  with 
the  giants.  The  medium-sized  company  or  other  small  companies 
have  greater  need  in  order  to  strengthen  their  position  so  they  can 
compete  against  the  giants. 

I  sit  in  the  middle  of  the  merger  mart,  very  often  representing  a 
small  or  medium  company.  Often,  however,  these  tax  and  other  conse- 
quences mean  the  transaction  was  actually  done  by  the  huge  company 
because  it  has  a  great  blue  chip  stock  and  they  can  pay  more. 

Let  me  dwell  for  a  few  minutes  on  some  of  the  unfavorable  con- 
sequences of  mergers.  There  is  too  much  of  a  tendency  to  look  at 
only  the  anticompetitive  factors.  That  is  the  standard  antitrust  ap- 
proach. The  gentlemen  who  were  here  this  morning  were  concerned 
Primarily  with  anticompetitive  factors.  Notwithstanding  that,  when 
one  looks  back  at  scores,  hundreds,  or  thousands  of  these  past  trans- 
actions, you  see  in  retrospect  that  many  have  been  anticompetitive. 
Competition  has  been  hurt.  I  am  not  going  to  go  into  details  because 
*Nq  FTC  has  studied  the  facts  over  and  over  again.  One  FTC  1969 
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report  took  743  pages  to  go  into  the  anticompetitive  aspects  resulting 
from  mergers  that  the  antitrust  authorities  permitted  to  slip  through. 
There  are  a  lot  of  other  factors  and  other  consequences  to  mergers 
than  can  be  harmful.  They  can  be  harmful  to  communities  and  to 
the  nation. 

Let  us  take  the  amount  of  money  that  is  being  spent  by  the  giants 
these  days,  perhaps  running  into  billions  of  dollars  on  these  acquisi- 
tions— countless  billions  of  dollars.  One  can  speculate  whether  it 
would  not  be  better  for  the  nation  if  more  of  this  money,  instead  of 
going  into  sterile  acquisitions,  which  improve  nothing,  would  go  into 
new  plant,  innovative  new  developments,  new  frontiers.  Instead, 
these  billions  are  just  channeled  into  taking  over  what  exists.  Inci- 
dentally, Exxon  got  a  little  heat  here  in  the  last  group  of  witnesses. 
Let  me  speak  a  word  in  their  favor.  Exxon  has  spent  in  recent  years 
$276  million  in  developing  esoteric  new  businesses  and  products. 
Instead  of  acquiring,  they  have  put  a  let  of  money  into  new  areas. 
This  is  in  contrast  to  its  competitor,  Mobil  Oil,  that  recently  laid  out 
over  $2  billion  to  acquire  one  firm  and  is  now  fighting  hard  to  spend 
another  $300  million  to  acquire  a  real  estate  development  company 
out  in  California. 

At  this  juncture,  I  want  to  emphasize  that  I  am  not  criticizing 
Mobil  and  the  other  giants  who  are  engaged  in  this  acquisition 
activity.  They  are  not  to  blame.  They  would  be  derelict  to  their  stock- 
holders if  they  did  not  take  advantage  of  available  opportunities. 
The  fault  does  not  lie  with  the  giants  who  engage  in  this  activity. 

As  I  see  it,  the  fault  lies  in  the  system.  We  are  a  part  of  that 
s}Tstem.  It  is  a  system  that  permits,  indeed  encourages,  through  the 
tax  laws,  this  activity  to  go  about.  So,  there  is  no  onus  whatsoever  to 
be  placed  on  companies  because  they  are  doing  the  best,  they  think, 
for  their  stockholders.  I  will  hastily  run  through  a  few  of  the  other 
areas  where  mergers  leave  an  unfavorable  impact. 

When  because  of  a  merger,  you  take  a  company  headquarters  and 
move  it  to  a  distant  city,  you  have  consequences  in  that  community 
that  are  very  serious.  Eventually,  you  have  new  people  coming  in 
who  do  not  have  their  roots  in  that  community.  They  are  not  inter- 
ested in  the  problems  of  that  community.  They  are  answerable  to 
people  in  distant  headquarters.  A  good  deal  of  the  breakdown  in  our 
communities,  our  cities,  is  traceable  to  the  fact  that,  where  once  there 
were  many  vibrant  companies  owned  and  managed  within  a  com- 
munity, too  few  are  still  left.  The  people  who  are  there  must  answer 
to  distant  headquarters. 

Moreover,  another  loss  to  the  Nation  is  the  creativity  that  often 
disappears  when  a  smaller  company  is  taken  over  by  a  giant.  The 
smaller  companies  have  been  the  wellspring  of  inovation,  the  creator 
of  jobs.  These  qualities  do  not  thrive  with  the  shackles  of  bureauc- 
racy that  are  inherent  in  bigness. 

Other  damage  to  the  Nation  results  from  the  fact  that  the  giants 
have  a  poor  batting  average  with  their  acquisitions.  An  entrepre- 
neurial company  is  often  too  fragile  to  be  handled  by  the  bureauc- 
racy of  the  giant.  The  ruin,  wreckage,  and  damage  can  be  quite 
severe. 
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As  the  present  merger  activity  heats  up,  we  must  think  about  some 
of  the  other  consequences  that  can  happen.  We  must  look  at  what 
happened  in  the  merger  mania  of  the  sixties.  It  is  now  agreed  by 
many  that  those  activities  had  a  grave  impact  on  the  wild  fluctua- 
tions of  the  stockmarket,  both  up  and  down,  in  the  sixties  and  early 
seventies  and  contributed  to  the  recession  of  the  seventies. 

According  to  Arthur  Burns,  the  roots  of  the  inflationary  spirals 
of  the  seventies  were  in  part  to  be  found  in  the  acquisition  activities 
of  the  sixties. 

Perhaps  the  most  important  point  of  all — and  the  one  that  dis- 
turbs me  the  most — is  whether  it  is  good  public  policy  to  permit  the 
giants  to  augment  their  size  in  the  ways  they  have  been  doing.  Time 
does  not  permit  analysis  of  this  very  complex  subject :  the  nature 
of  the  giant  corporations  in  our  econom}r  and  their  increasing  size. 
Many  fear  that  further  concentration  along  these  lines  can  under- 
mine the  free  enterprise  system. 

Excessive  concentration  is  an  invitation  to  socialism  or  other  ex- 
tremism. At  the  very  minimum,  it  is  a  major  cause  of  the  overregula- 
tion  that  today  afflicts  all  businesses  large  or  small.  As  noted  by 
Adolf  Berle,  "When  big  business  threatens  to  engulf  the  state,  it 
forces  the  state  to  engulf  business."  When  one  looks  at  in  this  light, 
the  giants  themselves  have  a  stake  in  this  problem.  I  hope  that  we 
can  clear  up  some  of  these  problems  because  the  giants  may  be  the 
major  victims  if  this  gets  completely  out  of  hand. 

Legislation  is  urgently  needed  to  curtail  mergers  involving 
giants 

Senator  Kennedy.  I  am  being  called  to  the  floor.  I  would  like  to 
ask  you  some  questions  quickly. 

We  had  economists  arguing  over  whether  concentration  is  growing. 
You  have  no  doubts  about  the  concentration? 

Mr.  Burck.  I  have  no  doubts.  I  have  heard  both  sides.  The  Na- 
tional Conference  Board  comes  up  with  statistics  that  are,  to  me,  as 
effective  as  some  of  the  lawyers'  briefs  that  you  sometimes  read  which 
look  great  until  you  read  the  other  side  of  the  story. 

Senator  Kennedy.  But  there  is  no  question  in  your  mind? 

Mr.  Burck.  Xot  in  my  mind. 

Senator  Kennedy.  You  see  it  growing  more  so  in  the  future  for 
the  reasons  you  have  outlined? 

Mr.  Burck.  Yes. 

Senator  Kennedy.  Do  you  see  any  justification  for  the  supercon- 
glomerate  mergers? 

Mr.  Burck.  Very  little. 

Senator  Kennedy.  Even  though  you  put  some  of  them  together. 

Mr.  Burck.  I  have  no  apology.  The  last  two  deals  I  have  done  in- 
volved two  in  the  top  25  in  Fortune's  list.  I  was  serving  a  client  that 
was  in  need  of  a  sale.  Because  of  the  reasons  I  have  explained,  de- 
spite what  might  have  been  personal  wishes — either  of  the  client  or 
me — the  trail  inevitably  led  to  a  giant. 

Senator  Kennedy.  This  area  of  tax  law  which  you  have  mentioned, 
I  think,  is  terribly  important.  I  have  been  very  active  in  that  issue. 
I  was  interested  in  your  earlier  comments  in  terms  of  what  we  did 
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in  the  1976  act.  I  would  like  to,  if  we  could,  follow  up  on  that  in 
greater  detail.  I  would  like  to  get  some  of  your  ideas.  The  President 
has  a  proposal  that  is  going  to  come  out  in  September.  I  would  like 
to  get  your  insight  into  ways  that  we  can,  through  that  mechanism, 
to  try  and  encourage  the  new,  innovative,  creative  kinds  of  industries. 

In  the  last  Congress,  I  offered  an  amendment  on  refundable  credit. 
I  felt  this  would  help  newer  industries  and,  perhaps,  some  of  the 
older  ones.  Incremental  increases  in  the  investment  credit  would  be 
used  to  target  it  back  in  in  those  that  are  the  expanding  corporations. 
Also,  it  would  be  refundable,  which  would  permit  it  to  come  to  the 
newer  kinds  of  industries.  As  the  Library  of  Congress  indicates, 
that  is  a  much  more  efficient  way  of  developing  new  capital  formation. 

These  issues,  as  you  well  know,  are  enormously  involved,  and  they 
interrelate.  I  would  be  very,  very  interested  in  the  tax  area  about 
ways  that  we  could  accomplish  this.  I  would  like  to  call  on  you, 
if  we  could,  and  get  your  ideas  on  that. 

Mr.  Burck.  Mr.  Chairman,  it  would  be  a  pleasure  to  help  in  any 
way  possible. 

Senator  Kennedy.  We  will  recess  until  9:30  a.m.  next  Wednesday. 

[Whereupon,  at  1 :20  p.m.,  the  hearing  was  recessed.] 

[The  prepared  statement  of  Arthur  Burck  follows:] 

Prepared  Statement  of  Arthur  Burck 

Almost  25  years  ago  I  left  the  Government,  where  I  had  become  a  corporate 
reorganization  expert  with  the  SEC,  to  specialize  in  corporate  mergers  and 
acquisitions.  From  this  vantage  point  in  the  merger  mart,  I  have  been  in  a 
position  to  observe  the  merger  activity  of  the  corporate  giants,  the  consequences 
of  which  now  threaten  our  free  enterprise  system. 

At  the  outset,  I  emphasize  that  mergers  are  essential  to  the  proper  function- 
ing of  a  flexible  capitalism  ;  there  is  a  continuing  and  proper  need  for  many 
companies  to  be  sold.  The  problem  arises  because  giants  too  often  are  the 
buyers ;  also  huge  companies  are  acquiring  countless  large  businesses  where 
there  is  no  need  that  independence  be  lost.  The  giants  are  not  to  be  blamed — 
indeed  they  would  be  derelict  to  their  stockholders  if  they  did  not  exploit 
available  opportunities.  The  fault  is  that  the  system  permits — indeed  en- 
courages— the  gigantic  companies  to  acquire  the  most  desirable  independent 
companies. 

So  thousands  of  viable  companies  have  been  swallowed  up  by  large  com- 
panies in  questionable  mergers  during  the  past  25  years.  For  example,  110  of 
Fortune's  500  disappeared  through  merger  in  1962-6S.  and  a  third  of  the 
top  200  companies  made  at  least  3.864  acquisitions.  In  the  same  period,  at 
least  $6$  billion  in  assets  were  acquired,  56  percent  by  acquirers  having  assets 
over  $250  million  and  75  percent  by  corporations  with  assets  over  $100  million. 
In  sum,  the  bulk  of  merger  activity  has  involved  corporate  giants.  As  a 
consequence,  our  economy  has  become  concentrated  to  a  degree  that  is  dis- 
turbing. The  100  largest  have  a  greater  share  of  manufacturing  assets  than 
the  200  largest  in  1950,  and  the  top  200  control  the  same  share  the  1,000 
largest  held  in  1941.  The  percentage  of  manufacturing  employes  working  for 
the  top  500  companies  jumped  from  44  percent  in  1955  to  72  percent  in  1970.1 


1  Ignoring  these  statistics,  an  article  in  the  March  1976  Conference  Board  Record 
concludes  there  was  no  significant  increase  in  concentration,  relying  on  questionable 
Interpretations  of  statistics  concerning  "value  added  by  manufacture."  My  view  is  that 
If  the  shares  of  "value  added"  did  not  keen  pace  with  the  increased  percentages  of 
assets  and  employees  acquired,  then  this  is  evidence  that  gigantic  companies  become  less 
efficient  when  they  become  larger.  In  any  event,  it  should  be  noted  that  the  share  of 
"value  added"  by '  the  200  largest  companies  increased  from  30  percent  in  1950  to  43 
percent  in  1972. 
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The  pace  is  quickening.  Almost  daily  we  read  about  some  corporate  giant 
planning  to  acquire  another.  Acquisition  targets  for  1976  included  over  100 
big  companies,  about  40  with  a  purchase  price  exceeding  $100  million  (list 
appended).  Indeed,  two  had  price  tags  of  $2  billion — Marcor  acquired  by  Mobil 
Oil  and  Utah  International  by  General  Electric.  The  hostile  tender  offer  has 
become  a  telling  weapon  in  reducing  to  vassalage  huge  companies  where  stocks 
are  undervalued.  "The  robber  barons  of  today"  is  how  William  Xorris,  chair- 
man of  Control  Data  characterizes  recent  takeover  activity  that  "has  reached 
epidemic  proportions."  However,  it  is  not  the  hostile  takeover  that  is  the  real 
source  of  today's  concentration.  The  vast  majority  of  deals  are  friendly, 
negotiated  between  the  companies. 

Bigness  begets  bigness :  The  giants  have  the  means  to  acquire  at  will 
with  desirable  blue  chip  stocks  and  unlimited  borrowing  capacity.  John  Nevin, 
president  of  Zenith  Radio,  recently  put  it  pithily :  "Any  company  today  is 
vulnerable  to  a  takeover,  unless  it's  GM  or  A.T.  &  T."  So  what  is  to  stop  the 
giants  from  taking  over  most  of  American  industry?  The  U.S.  Chamber  of 
Commerce  has  predicted  that  by  the  year  2000  a  few  hundred  multinational 
corporations  will  own  54  percent  of  the  projected  world  wealth.  The  resultant 
damage  would  be  irreparable.  Why?  First  of  all,  competition  is  eroded  by 
mounting  concentration.  Moreover,  once  a  company  needlessly  loses  its  inde- 
pendence, it  usually  loses  forever  the  countless  benefits  independence  brings 
the  home  community  and  its  worker  group.  Also,  there  is  lost  to  the  creativity 
that  thrives  best  in  a  smaller  setting  without  the  shackles  of  bureaucracy 
that  are  inherent  in  bigness.  Then  too,  merger  booms  can  be  causal  factors 
in  excessive  stock  fluctuations,  recessions  and  inflationary  spirals.  Perhaps 
most  important,  corporate  giantism  threatens  our  basic  democratic  institutions. 

Are  there  countervailing  benefits?  One  can't  overlook  that  large  firms  have 
been  creators  of  wealth  and  jobs,  a  reason  why  our  per  capita  income  has 
tripled  in  the  past  40  years.  In  further  justification  of  brobdingnagian  mergers, 
there  are  claims  of  synergism  and  efficiency.  However,  the  FTC's  studies  con- 
clude that  mergers  "cannot  be  explained  in  terms  of  a  quest  for  efficiency, 
particularly  when  large  firms  merge  with  one  another." 

Many  companies  need  to  be  sold  or  merged,  but  the  giants  have  the  advantage 
In  a  changing  world  there  are  many  reasons  why  a  business  should  be  sold 
or  merged.  However,  the  Nation  would  be  better  served  if  the  buyers  were 
individual  investors  or  a  medium  or  small  company — but  not  a  giant.  Yet  the 
present  ground  rules  encourage  further  bigness  since  in  the  corporate  mating 
game  the  large  companies  have  the  cards  stacked  in  their  favor :  they  have 
blue  chip  and/or  high  multiple  stocks  for  tax-free  barter,  and  an  ability  to 
borrow  on  advantageous  terms.  Usually  the  smaller  acquirerss  simply  can't 
compete  with  the  giants,  who  are  in  a  position  to  grab  the  good  deals. 

The  majors'  advantage  will  widen  as  the  result  of  last  year's  tax  laws  that 
impose  an  effective  capital  gains  tax  in  the  40-50  percent  range  for  most  sel- 
lers. To  avoid  tax,  sellers  will  understandably  seek  tax-free  exchanges.  But 
only  the  bigger  companies  have  the  quality  stock  that  the  average  seller 
wants.  Generally,  it  is  only  the  smaller  companies  that  really  need  to  be 
sold  or  merged.  When  businesses  reach  a  certain  size,  other  options  usually 
are  available  for  overcoming  problems  that  can  be  resolved  only  by  sale  when 
a  company  is  small.  The  sale  of  the  larger  companies  is  often  grounded  on  a 
simple  human  trait:  greed.  Obviously  it  is  hard  to  categorize  individual 
mergers  as  either  good  or  bad,  but  if  there  is  any  simple  test,  it  might  be: 
"Xeed,  not  greed."  To  be  sure,  there  is  nothing  wrong  with  getting  more 
money  for  your  property.  Nevertheless,  that  begs  the  problem  :  whether  sale 
to  a  large  company  can  unduly  harm  other  interests  in  society.  If  so,  then 
we  have  legitimate  basis  for  inquiry.  Nov.-  let  us  turn  to  the  reasons  for 
belief  that  the  Nation  is  seriously  damaged  by  the  current  rash  of  gigantic 
mergers. 
Anticompetitive  factors   that  result  from  large  mergers 

Already  by  1060  the  FTC  had  concluded  that  the  concentration  due  to 
mergers  "posed  a  serious  threat  to  America's  democratic  and  social  institu- 
tions" and  was  "incompatible  with  a  free  enterprise  system,  a  svstem  relying 
unon  market  forces  to  discipline  private  economic  power."  (FTC  Report. 
1069.  on  economic  concentration,  p.  7.) 
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In  its  753-page  report  the  FTC  marshaled  evidence  that  competition  had 
been  seriously  impaired  not  only  because  decisionmaking  was  in  fewer  hands 
but  also  because  the  acquisition  of  countless  industry  leaders  expanded  the 
areas  for  administered  prices  and  shared  monopolies.  Moreover,  a  variety  of 
anticompetitive  practices  are  spawned  by  mergers :  reciprocity — "you  buy  from 
me  and  I'll  buy  from  you"' ;  cross-subsidization — crushing  competition  by 
underselling  in  certain  markets,  letting  profits  elsewhere  sustain  the  parent 
company. 

Corporate  giantism  threatens  our  democratic  institutions 

Is  it  sound  public  policy  to  permit  the  giants  to  augment  their  size  through 
external  additions?  In  answering  this  question,  we  must  recognize  certain 
realities  about  today's  vast  companies. 

Many  giant  businesses  have  become  virtual  governments,  and  their  influence 
in  Government  itself  is  pervasive.  Moreover,  big  businesses  have  become  as 
unwieldy  as  the  huge  government  bureaucracies.  The  result  is  often  unimagina- 
tive leadership  where  conformism  prevails  and  where  it  has  been  said,  per- 
haps somewhat  hyperbolically,  that  "ideas  must  be  stifled  at  birth  somewhere 
in  the  lower  reaches  of  corporate  hierarchies.'*  Bernard  Rapopart,  president 
of  an  insurance  company,  put  it  as  follows : 

I   do  not  consider   as   business   Exxon,    A.T.   &   T.,   General   Motors,   or 
multinational  corporations.  I  consider  these  "governments."  What  I  con- 
sider   to    be    business    is    that    particular    size   enterprise    where    its    suc- 
cess is  dependent  on  entrepreneurship  rather  than  sheer  size  and  power. 
Eugene  Zuckert,  former  cabinet  officer  and  veteran  reorganizer  of  businesses, 
puts  it  this  way:  "There  is  a  point  at  which  a  company  gets  so  big  that  its 
top    management    achieves    restdts    mostly    through    momentum." 

Like  Lockheed,  "the  giant  corporations  have  become  so  important  to  the 
U.S.  economy  that  Government  does  not  dare  let  one  go  under,"  according  to  a 
recent  Business  Week  essay  that  points  out  that  "an  increasing  number 
of  giant  corporations  can  no  longer  claim  either  flexibility  or  efficiency."  Prof. 
Walter  Adams  concludes  that  giantism  "poses  the  Number  1  domestic  problem 
of  our  times — the  prevalence  of  private  socialism  in  what  we  like  to  think  of  as 
a  free  enterprise  economy."  Many  observers  are  disturbed  that  huge  com- 
panies enjoying  wealth  greater  than  most  of  the  world's  nations  are  as  much 
dictatorships  as  those  in  Soviet  Russia  or  Latin  American  countries.  The  only 
effective  control  over  management  that  is  commonly  cited  by  defenders  is 
the  discipline  of  the  marketplace:  the  right  of  dissatisfied  stockholders  to 
sell  out  and  the  reckoning  that  lower  stock  prices  may  bring.  However,  as  is 
later  discussed,  these  lower  stock  prices  can  precipitate  a  takeover,  the  very 
evil  that  now  concerns  us. 

In  "Taming  the  Giant  Corporation,"  Nader,  Green  and  Seligman  urge  that 
bigness  be  controlled  through  Federal  incorporation  as  the  alternative  to 
Federal  takeover  or  socialism  :  "As  big  business  grows  bigger,  less  accountable, 
and  less  law-abiding,  government  will  be  compelled  to  extend  its  authority 
over  this  rogue  elephant  in  our  midst.  'Big  business  collectivism  in  industry,' 
Franklin  Roosevelt  observed,  'compels  an  ultimate  collectivism  in  Govern- 
ment.' " 

"The  replacement  of  the  giant  corporation  as  the  central  institution  of  our 
economy  is  predicted  by,  "The  Exploratory  Project  for  Economic  Alterna- 
tives," which  was  established  by  25  foundations  to  study  the  problem.  This 
report  reasons : 

In    the    remaining   quarter    of    tbe    20th    century    we    will    face    slower 
economic  growth  and  increasing  limitations  of  resources.  These  historically 
new  problems   require  strategies  that  are  incompatible   with   an  inherent 
characteristic   of  an   economy   dominated  by  large  corporate   enterprises : 
its  compulsion  toward  indiscriminate  and  resource-using  growth. 
Eugen  Loebl,  formerly  a  Czechoslovak  business  leader,  notes :  "It  is  frighten- 
ing to  observe  to  what  an  extent  we  are  taking  over  many  features  of  the 
Soviet  system  .  .  .  giant  government,  giant  corporations,  giant  trade  unions  are 
taking  over  the  role  of  a  giant  politbureau." 
Mergers  contribute  to  the  breakdown  of  communities 

When  companies  are  absorbed  by  large  corporations  based  in  distant  cities, 
there  often  ensues  a  gradual  erosion  of  community  strengths.  The  replacement 
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executives  and  the  new  command  do  not  have  the  same  loyalty  to  local  causes. 
Major  policy  decisions  concerning  community  problems  and  donations  have  to 
be  cleared  with  distant  headquarters ;  many  ideas  are  lost  in  transit.  Eventu- 
ally banking,  legal  or  other  services  are  transferred  to  new  headquarters. 
When  workers  who  once  could  pridefully  identify  with  "their  company"  be- 
come impersonal  and  faceless  numbers  in  a  huge  niultiplant  system,  it  is 
understandable  if  productivity   declines. 

Justice  William  Douglas  explained:  "Local  leadership  is  diluted.  He  who 
was  a  leader  in  the  village  becomes  dependent  on  outsiders  for  his  action  and 
policy.  Clerks  responsible  to  a  superior  in  a  distant  place  take  the  place  of 
resident  proprietors  beholden  to  no  one.  These  are  the  prices  which  the  Nation 
pays  for  the  almost  ceaseless  growth  in  bigness  on  the  part  of  industry." 

These  factors  also  contribute  to  the  replacement  of  local  government  by  the 
Federal  bureaucracies.  The  late  Senator  Lister  Hill  pointed  out :  "As  such 
corporations  increase  in  number  and  in  assets  the  people,  through  their  city 
and  state  governments,  become  less  competent  to  cope  with  them  and  so 
turn  to  the  Federal  Government  and  build  up  the  Washington  bureaucracy 
which  business  management  is  so  ready  to  denounce.  Central  power  in  business 
produces  central  power  in  government." 

Now  apart  from  the  impact  on  the  community,  a  merger  is  a  traumatic 
event  for  most  everyone  connected  with  the  acquired  company  as  well  as  many 
levels  of  the  acquirer,  especially  when  large  companies  are  parties.  One  ex- 
pert estimated  that  "a  single  merger  may  involve  2,000  changes  and  10,000 
major  nonroutine  discussions." 

The  failure  rate  among  companies  acquired  by  the  giants 

Large  companies  have  a  poor  batting  average  with  their  acquisitions.  Follow- 
ing takeover,  a  large  percentage  of  acquired  businesses  go  to  pot.  A  creative 
company  is  often  too  fragile  to  be  handled  by  the  bureaucracy  of  a  giant. 
Some  have  to  be  liquidated.  Others  are  sold  off.  The  seventies  have  seen 
countless  big  companies  divesting  many  of  the  acquisitions  made  in  the 
sixties.  Of  course  the  cost  to  the  acquirer's  shareholders  can  be  high.  Xerox 
is  said  to  have  lost  $1  billion  on  its  hapless  acquisition  of  Scientific  Data 
Systems.  Singer's  faltering  acquisitions  brought  it  to  the  verge  of  bankruptcy. 
One  can  go  on  ad  infinitum  with  stories  of  hundreds — perhaps  thousands — of 
costly  acquisition  ventures.  But  the  real  tragedy  is  the  cost  in  human  terms  to 
the  people  connected  with  the  acquired  company-executives,  employees  and 
community.  The  ripples  are  widespread  when  an  uncertain  future  faces  a 
company  that  was  highly  successful  prior  to  takeover,  as  most  were. 

Also  the  hidden  cost  to  the  Nation  is  great  whenever  an  established  enter- 
prise fails  to  achieve  its  potentials.  It  takes  many  years  to  nurture  a 
business  to  the  size  where  it  becomes  an  important  community  asset. 

Tacit  recognition  of  the  past  failure  rate  is  reflected  in  current  policies  of 
the  giants  to  eschew  smaller  acquisitions  and  to  concentrate  on  acquiring  big- 
ger companies.  The  theory  is  that  smaller  acquisitions  are  more  likely  to 
develop  management  problems  that  can  lead  to  disaster ;  the  larger  acquisitions 
are  likely  to  have  management  in  greater  depth.  This  theory  in  practice  may 
turn  out  to  be  unsupportable.  It  overlooks  the  trauma  among  executive  and 
employee  ranks  that  can  be  occasioned  by  takeover,  factors  that  were  analyzed 
as  follows  by  William  Norris,  Control  Data  chairman : 

There  is  a  profound  difference  between  the  duties  and  responsibilities^  of 

executives  in  top  management  of  the  parent  company  and  those  of  division 

or  subsidiary  company  management.  This  difference  is  what  the  aspirations 

and   rewards    of   top   management    are   all    about.    Virtually    every    young 

executive  aspires  to  be  a  main  interface  between  the  enterprise  and  society. 

A  position  in  ton  management  lost  through  an  unwanted  takeover  is  not 

likely  to  be  retrievable.  Further  down  in  the  ranks,  executives  find  not 

only  their  jobs  changed,  but  their  career  paths  as  well.  And  at  the  lowest 

level  actual  job  jeopardy  comes  into  the  forefront  of  the  employees'  lives. 

Even  in  carefully  planned,  voluntary  merges  there  is  employe  trauma  in 

the  process  of  forcing  two  organizations  together. 

A  graphic  illustration  of  the  management  deterioration  that  can  ensue  in  the 

year  following  a   friendly   takeover  bv   giant   Northwest   Industries,   made   to 

escape  a  hostile  bid  by  General  Cable,  is  related  in   a    Wall  Street   Journal 
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article   (February  2">,  1977)   under  the  headline,  "Takeover  Trauma — Microdot 
Officials  Find  Jobs  Dull  After  Firm  Is  Hold  to  Big  Company." 

Takeovers  impair  creativity 

The  greatness  of  American  industry  has  been  based  in  large  part  on  the 
creativity  of  entrepreneurs  who  start  small  but  whose  companies  eventually 
become  leaders.  Xerox,  Polaroid  and  Texas  Instruments  are  just  a  few  ex- 
amples of  companies  that  were  in  infancy  25  years  ago. 

Small  companies  and  individual  inventors  were  responsible  for  a  remarkable 
percentage  of  the  important  inventions  and  innovations  of  this  century.  These 
include  the  air-conditioner,  power  steering,  xerography,  cyclotron,  cotton 
picker,  helicopter,  FM  circuits,  automatic  transmissions,  zipper,  Polaroid 
camera,  cellophane,  continuous  hot-strip  rolling  of  steel,  and  the  oxygen  steel 
making  process.  The  Jewkes  study  of  invention  showed  that  of  61  basic  in- 
ventions examined,  only  16  resulted  from  organizational  research  by  large 
companies. 

The  atmosphere  of  conformism  and  bureaucracy  that  characterizes  many 
giants  can  have  a  stultifying  effect  on  creativity  after  the  acquisition.  Here 
again  the  Nation  can  be  the  loser.  "Technological  innovation  is  the  wellspring 
of  new  jobs,  and  smaller  companies  are  the  best  innovators,"  is  the  way 
Control  Data's  Norris  puts  it.  In  recent  years,  capital  shortages  have  forced 
countless  small  companies  with  bright  futures  to  sell,  often  to  big  companies. 
National  policy  should  channel  more  capital — through  incentives,  not  hand- 
outs— to  deserving  small  and  medium-sized  businesses.  What  oil  is  to  the 
Arabs,  capital  is  to  America :  our  most  valuable  economic  asset,  which  must 
be  husbanded  and  fully  utilized. 

Impart  of  merger  Dooms  on  excessive  stock  fluctuations,  recessions  and  inflation 
spirals 

When  merger  booms  get  out  of  hand — as  in  the  late  60s — one  consequence  is 
inflated  stock  prices  that  in  turn  further  fuel  the  boom  and  precipitate  the 
inevitable  bust.  Many  observers  believe  that  the  stock  market  collapse  of 
1970 — and  again  in  1974 — stemmed  in  part  from  the  merger  excesses  of 
earlier  periods.  The  resultant  chain  reactions  also  may  have  been  causal  fac- 
tors in  the  ensuing  recessions. 

Also,  Federal  Reserve  Board  Chairman  Arthur  F.  Burns  recently  told  a 
meeting  of  Florida  bankers  that  much  of  the  inflationary  spiral  of  the  mid- 
seventies  had  roots  in  the  corporate  acquisition  and  merger  activities  of  the 
60s.  The  current  merger  movement  has  enough  similarities  to  the  merger 
boom  of  the  late  60s  to  make  one  apprehensive  that  if  it  continues  to  heat  up 
we  may  see  repeated  some  of  the  excesses  that  caused  widespread  hardship 
in  earlier  periods. 

Some  observations  on  hostile  takeovers 

The  motivation  for  such  grabs  is  graphically,  if  simplistically,  set  forth  in 
the  current  Forbes  (May  1),  photocopy  below: 


Why  Takeovers  Are  Irresistible 

A  little  rough  arithmetic  will  give  you  an  idea  of  why  the  takeover  game 
goes  on  in  spite  of  all  the  efforts  to  stop  it.  The  arithmetic  is  approximate 
and  concerns  United  Technologies'  offer  to  buy  Babcock  &  Wilcox. 

Cash  value  of  UT's  offer  for  B&W  stock:  $510  million 

B&W  earnings,  1976:  $53  million  after  taxes 

Interest  cost  on  purchase  money 

(at  prime  rate,  $32  million  before  taxes) :  $16  million  after  taxes 

Theoretical  net  gain  to  UT:  $37  million 

An  even  bigger  gain  for  UT  may  be  a  quick  and  powerful  expansion  in  the 
power-generation  business.  But,  in  effect,  UT  gets  this  advantage  for  less 
than  nothing. 
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In  recent  years  we  have  learned  the  lesson  that  at  given  periods  stock 
market  quotations  often  have  no  relevance  to  a  company's  performance.  Why 
should  companies  lose  their  lives  because  the  vagaries  of  the  market  under- 
value the  securities  at  a  particular  moment?  A  pertinent  analysis: 

.  .  .  One  reason  for  a  merger  can  arise  when  the  stock  market  is  under- 
estimating the  real  value  of  a  company.  If  the  company  is  not  too  con- 
scious of  its  stock  market  valuation,  and  its  stock  market  price  is  low  in 
relation  to  its  potential,  it  is  an  ideal   victim  for   a   takeover  bid.   The 
purchaser   may   be   of  the   opposite    type :    keenly    conscious   of   its   stock 
market  valuation,  which  it  is  anxious  to  keep  high,  and  always  reporting  to 
show  the  best  position.  A  merger  or  takeover  between  two  such  companies 
does  not  automatically  result  in  real  gains  for  the  economy.  The  point  being 
made  is  that  the  victims  in  takeovers  and  mergers  are  not  necessarily  the 
firms  failing  to  make  the  best  use  of  their  resources.  The  victims  could  be 
firms  using  their  assets  to  their  best  advantages,  but  their  stock  market 
price  is  low   because  of   stock   market   actions   and   lack   of   knowledge." 
i  Samuels,  Readings  on  Mergers  and  Takeovers,  p.  2.) 
In  justification  for  takeover,  some  say  that,  apart  from  benefit  to  investors 
who  are  enabled  to  sell  at  higher  prices,  the  process  is  beneficial  to  corporate 
health  by  keeping  officials  "on  their  toes."  To  be  sure,  we  should  not  insulate 
inefficient  managers  from  the  discipline  of  the  market  place.  However,  cure  is 
not  achieved  by  putting  to  death  the  independent  corporate  existence.  Efficiency 
can  be  fostered   through  effective   corporate   democracy,   assured   by    Federal 
incorporation  statutes,  the  time  for  which  has  come. 

Taxpayers  subsidize  many  mergers 

First,  there  is  deductibility  of  interest  on  borrowings  to  finance  cash  ac- 
quisitions. As  one  commentator  explained : 

This  could  mean  that  more  than  half  of  the  carrying  charges  for  acquir- 
ing a  company  were  borne  by  the  U.S.  Treasury,  thus  enabling  the  parent 
company   to   pay   an  inflated  price  for   the   stock  of   the   company  being 
purchased.    (Cramer,   American   Enterprise:    Free    and   Not    So    Free,    p. 
465.) 
Since  most  hostile  tender  offers  have  been  financed  through  borrowings,   the 
target  companies  will  gain  little  comfort  from  the  fact  that  Uncle  Sam  has 
been  an  essentia]  partner  of  corporate  predators  on  the  prowl.  More  important, 
however,  is  that  most  large  amalgamations  are  implemented  through  tax-free 
exchange  of  stocks.  For  example,  14  of  the  largest  18  mergers  in  1967-68  were 
tax-free,  as  were  about  85  percent  of  all  large  mergers  in  the  period  1963-68. 
In   this  way,   stockholders   of   the   acquired   company   often  can   sell,   for   all 
practical   purposes,   their   holdings   without   capital    gains   taxes ;    this    results 
because   holders   usually  receive   an   actively-traded   NYSE  stock   that   is   ac- 
ceptable collateral  for  borrowing  whatever  may  be  their  cash  needs :  they  not 
only  enjoy  complete  liquidity  but  also  if  the  stock  is  held  until  death,  such 
holdings  may  escape  gains  taxes.  These  tax  policies  have  had  the   effect  of 
pushing  the  selling  company  into   the  laps   of   the   corporate   giants   because 
usually  the  stocks  of  the  latter  are  more  attractive   than   the   securities   of 
smaller  acquirers. 

In  short,  the  taxpayers'  subsidy  that  in  effect  underlies  a  tax-free  exchange 
has  been  a  major  cause  of  the  trend  to  bigness.  If  this  advantage  were  denied 
the  large  companies,  i.e.,  by  making  tax-free  exchanges  available  only  to  com- 
panies of  medium  or  small  size,  there  would  be  a  dramatic  change  in  the 
flow  of  deals.  The  smaller  acquirers  would  then  have  the  advantage,  and  this 
would  serve  the  national  interest. 

A  serious  cancer  requires  priority  attention 

"We  are  dealing  with  a  serious  cancer  that  already  has  remained  untreated 
far  too  long.  Seeking  a  belated  cure,  some  would  go  too  far  by  lashing  out  at 
all  big  companies  with  proposals  for  graduated  sales  or  income  taxes.  Such 
punitive  approaches  ignore  the  reality  that  some  businesses  must  be  huge  in 
order  to  achieve  economies  in  scale  that  in  the  long  run  serve  the  consumer 
and  in  turn  the  Nation.  Also,  to  break  up  the  giants  into  smaller  entities  is 
easier  said  than  done  without  enormous  dislocation  among  stockholders,  em- 
ployees and  other  interests.  In  sum,  it  would  appear,  perhaps  unfortunately, 
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that  the  Nation  has  already  gone  too  far  down  the  paths  of  bigness  to  un- 
scramble the  past  by  legislative  fiat.  Nevertheless,  isn't  the  time  on  hand  when 
priority  should  be  given  to  measures  to  reverse  the  trend? 

Progress  is  not  easy  in  this  area  where  vast  wealth  and  vested  interests 
oppose  any  change ;  indeed,  it  took  20  years  to  enact  a  law  as  innocuous  as  last 
year's  merger  notification  legislation.  Nevertheless,  when  we  look  at  history 
we  get  some  encouragement :  similar  evils  that  faced  the  Nation  at  the  turn 
of  the  century  were  overcome  by  aggressive  leadership.  As  the  result  of  ex- 
cessive merger  activity,  combinations  then  controlled  2/5  of  manufacturing; 
a  handful  of  financial  groups  dominated  95  percent  of  the  railroads  and 
1,320  utility  companies.  The  tide  was  reversed  by  Theodore  Roosevelt  after  he 
became  president  following  the  McKinley  tragedy ;  he  aggressively  challenged 
big  business,  broke  up  the  combinations  and  set  the  stage  for  the  unprece- 
dented economic  growth  that  this  century  has  enjoyed. 

What  is  good  for  the  Nation  is  good  for  General  Motors 

We  know  that  what  is  good  for  General  Motors  is  not  necessarily  good  for 
the  Nation.  However,  there  is  no  doubt  that  the  reverse  is  an  indisputable 
truism.  Why  will  continuance  of  present  trends  hurt  General  Motors  and 
other  giants?  Unquestionably  excessive  concentration  is  an  invitation  to 
socialism  or  other  extremism.  Even  in  civilized  Great  Britain,  when  some 
combinations  got  too  big  the  state  took  over.  Nor  should  we  overlook  that 
Karl  Marx,  in  predicting  that  capitalism  would  be  "its  own  gravedigger,"  cited 
the  very  reasons  we  are  considering :  the  incessant  urge  to  accumulate  and  the 
corresponding  concentration  of  production  in  fewer  hands. 

The  time  has  come  to  heed  the  1949  message  of  the  late  Senator  Lister  Hill : 
Could  it  be  that  some  of  us  have  an  economic  blind  spot?  We  say  we 
don't  like  big  government.  But  isn't  it  true  that  what  we  most  detest 
about  Government  is  its  adoption  of  techniques  characteristic  of  many 
of  our  business  organizations?  Isn't  it  likely  that  one  good  way  to  pre- 
vent public  regimentation  by  big  Government  is  to  prevent  private  regi- 
mentation by  big  business? 

We  say  we  don't  like  unions.  But  can't  the  growth  of  big  unions  be 
traced  to  big  business,  with  which  only  big  unions  could  deal  on  an  equal 
footing? 

We  reject  the  aims  of  the  collectivists — fascist,  communist,  and  socialist 
— to  destroy  competition  and  control  the  economy  through  vast,  state-run 
monopolies.  But  isn't  it  evident  that  their  aims  are  more  easily  achieved 
where  competition  is  already  being  weakened  and  the  economy  increasing- 
ly by  vast,  privately-run  monopolies? 
What  are  the  long-range  risks  of  having  the  economy  dominated  by  many  giant 
corporations  that  are  virtual  governments?  Surprisingly,  the  best  answer  I  can 
give  was  written  76  years  ago  by  historian  Woodrow  Wilson,  who  expressed 
concern  over  the  concentration  caused  by  the  merger  wave  that  engulfed  the 
nation  in  the  latter  part  of  the  nineteenth  century : 

No  doubt  there  was  risk  of  deeply  serious  consequences  in   these  vast 
aggregation  of  capital.  ...  No  doubt  they  did  give  to  a  few  men  a  control 
over   the   economic   life   of   the   country   which   they    might    abuse    to    the 
undoing  of  millions  of  men.  It  might  even  be  to  the  permanent  demoraliza- 
tion of  society  itself  and  of  the  Government  which  was  the  instrument  of 
socictv   in   thp  conduct   nf  its  im't^d   interests.   Thp  programs   of  socialists 
and   extremists   proposed   a   remedy  which   was  but  a   completion   of   the 
process:  the  virtual  control  of  all  industry  and  of  all  means  of  transporta- 
tion by  the  Government  itself.  (Wilson,  A  History  of  the  American  People. 
1901  e'd..  vol.  5.  p.  207.) 
At  the  very  minimum,  however,  businessmen  must  look  at  the  overreduction  of 
our  businesses  to  which  we  are  all  subieeted,  whether  we  are  larse  or  small. 
We  must  face  the  reality  that  overregulation  is  traceable  to  the  factors  we  are 
discussing.  When  business  "threatens  to  engulf  the  state— it  forces  the  state  to 
engulf  business"  is  the  way   Adolf  Berle  put  it.   In   other  words,   while   the 
threat  of  socialism  may  be  distant,  we  know   that  overregulation  is  alread** 
here,  and  is  likely  to  get  worse. 
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Suggested  legislation 

The  philosophy  of  corrective  legislation  should  not  be  punitive  toward  the 
giants.  Rather  the  goal  should  be  a  long-range  program  to  balance  the  damage 
of  the  past  with  measures  that  would  better  enable  medium  and  small  com- 
panies to  survive  and  prosper  in  fair  competition  with  the  giants.  As  the  result 
of  the  turmoil  and  recessions  of  the  70s,  large  segments  of  our  business  com- 
munity are  in  trouble.  Venture  and  public  capital  for  smaller  companies  has 
dried  up  to  a  trickle  in  recent  years.  America  needs  a  continual  flow  of  creative 
entrepreneurs  ready  to  challenge  new  horizons,  but  in  recent  years  the  obstac- 
les have  been  insurmountable.  To  cope  with  these  problems,  there  is  need  for  an 
in-depth  study  of  advantages  and  incentives  needed  by  medium  and  small-size 
businesses  to  compete  against  the  existing  order.  Present  aids  such  as  SBIC's, 
and  tax  incentives  need  to  be  studied  and  revamped  to  create  a  cohesive  and 
workable  package. 

While  such  studies  are  underway,  it  goes  without  saying  that  the  power  of 
the  giants  to  acquire  almost  at  will  must  be  curtailed  by  early  legislation.  The 
easy  way  would  be  an  absolute  prohibition  against  acquisitions  when  a  company 
reaches  a  certain  size,  but  such  a  Draconian  approach  could  be  harmful  to  a 
flexible  capitalism.  Acquisition  opportunities  should  be  channeled  away  from 
the  giants  to  the  medium  and  smaller-sized  companies.  This  would  help  restore 
the  balance  by  giving  emerging  medium-size  companies  an  opportunity  to 
strengthen  themselves  so  as  to  be  able  to  compete  better  against  the  existing 
order.  As  we  have  noted,  our  economy  continually  generates  small  companies 
that  need  to  be  sold,  and  the  nation  would  be  served  if  these  opportunities 
benefitted  the  non-giants. 

Following  are  ways  of  achieving  these  objectives : 

1.  Large  companies  should  be  denied  the  privilege  of  a  tax-free  ex- 
change unless  they  can  demonstrate  in  specific  situations  benefit  to  the 
overall  economy. 

2.  Similarly,  large  companies  should  be  denied  deductibility  of  interest 
on  borrowings  to  finance  acquisitions.  There  already  is  ample  precedent  for 
using  the  tax  laws  to  discourage  takeover  bids :  the  Tax  Reform  Act  of 
1969,  section  279,  disallows  the  interest  deduction  on  certain  types  of 
indebtedness  that  finance  acquisitions  made  by  smaller  companies.  Flexi- 
bility would  remain  for  the  giants  to  make  small  acquisitions  out  of  cash 
flow  or  the  proceeds  of  divestitures. 

3.  Hostile  tender  offers  should  be  put  on  ice  for  a  waiting  period  of  at 
least  60  days.  In  the  past,  public  stockholders  often  have  been  stampeded 
into  improvident  takeovers  by  short  deadlines.  Time  gives  an  opportunity 
for  the  pros  and  cons  to  be  resolved.  At  present  many  takeover  offers  are 
stymied  by  state  laws  providing  for  waiting  periods.  However,  there  is 
legal  doubt  concerning  the  constitutionality  of  these  state  laws  that  per- 
haps should  be  resolved  by  supervening  Federal  legislation. 

4.  The  antitrust  laws  should  be  amended  so  that  it  becomes  clear  that 
conglomerate  mergers  can  be  challenged  when  large  companies  acquire 
industry  leaders,  product-line  extension  opportunities  and  similar  situa- 
tions where  past  FTC  studies  have  shown  there  are  potentials  for  anti- 
competitive activity. 

It  should  be  noted  that  the  above  recommendations  involve  minimal  extension 
of  bureaucratic  activity.  By  and  large,  the  reforms  are  designed  to  be  self- 
operating  in  curtailing  undesirable  mergers. 
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WEDNESDAY,   MAY   11,    1977 

U.S.  Senate 
Subcommittee  ox  Antitrust  and  Monopoly 

or  the  Committee  on  the  Judiciary 

Washington.  D.C. 

The  subcommittee  met.  pursuant  to  recess,  at  0:35  a.m.  in  room 
2228,  Dirksen  Senate  Office  Building,  Hon.  Edward  M.  Kennedy, 
chairman  of  the  subcommittee,  presiding. 

Present:  Senators  Kennedy,  Thurmond,  Mathias,  Laxalt.  Metzen- 
baum  and  Bayh. 

Also  present:  Thomas  Susman,  chief  counsel;  Henry  Banta,  Terry 
Lytic,  and  Robert  Banks,  counsels:  "Walter  Measday,  chief  economist; 
Emory  Sneeden,  minority  chief  counsel;  Peter  Chumbris.  minority 
consultant:  and  Garrett  Vaughn,  minority  economist. 

OPENING  STATEMENT  OP  SENATOR  KENNEDY 

Senator  Kennedy.  The  subcommittee  will  come  to  order. 

Today  we  continue  the  Antitrust  and  Monopoly  Subcommittee's 
hearings  on  the  enforcement  of  the  antitrust  laws. 

One  of  the  most  important  issues  that  we  began  to  explore  last 
week  involved  the  Government's  antitrust  policy  in  the  energy  indus- 
tries. This  is  a  matter  of  immediate  national  concern,  for  if  the 
public  is  to  rally  to  the  President's  energy  program,  it  must  be  con- 
vinced that  energy  markets  are  not  artificially  manipulated  by  pri- 
vate corporations. 

Unfortunately,  the  public's  current  fears  and  suspicions  are  not 
without  basis  due  to  past  experience.  Xo  less  an  authority  than  the 
present  Federal  Energy  Administrator.  John  F.  O'Leary.  warned 
this  subcommittee  that  ".  .  .  the  oil  industry  has  an  extremely  long 
tradition  of  seeking  the  development,  particularly  at  the  raw  materi- 
al end  of  the  business,  of  institutions  that  essentially  eliminate  price 
competition."  This  is,  of  course  not  an  unfamiliar  message  for  the 
Antitrust  Subcommittee. 

Over  the  years,  the  subcommittee  has  accumulated  26  volumes  of 
hearings  on  the  petroleum  industry.  This  record  begins  in  1957  when 
Senator  Joseph  C.  O'Mahoney.  in  the  aftermath  of  the  Suez  crisis, 
questioned  the  relationship  betAveen  the  major  oil  companies  and  the 
governments  of  the  Middle  East.  And,  it  includes  the  lengthy  and 
careful  analysis  done  by  Senator  Hart  in  1968  of  the  oil  import  quota, 
in  which  he  questioned  the  wisdom  of  using  up  our  domestic  petro- 
leum reserves  while  excluding  much  cheaper  foreign  oil. 

(445) 
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Over  most  of  these  years,  both  Congress  and  the  public  generally 
considered  the  competitive  problems  of  the  petroleum  industry  arcane 
and  esoteric  subjects,  far  removed  from  the  basic  political  and  eco- 
nomic issues  of  the  day.  But  because  we  ignored  them  then,  they 
command  our  attention  now.  For  instance,  there  is  considerable  evi- 
dence that  the.  failure  of  the  Justice  Department  to  vigorously  pros- 
ecute the  international  petroleum  cartel  in  the  mid-fifties  was  an  im- 
portant factor  in  the  development  of  the  OPPX  cartel.  In  the  context 
of  our  present  energy  difficulties  we  can  no  longer  afford  the  luxury 
of  ignorance  and  indifference. 

We  learned  last  week  that  the  problem  of  competition  in  the  petrol- 
eum industry  deeply  troubles  our  responsible  Government  officials. 
We  heard  the  Assistant  Attorney  General  for  Antitrust  say  that  on 
the  basis  of  exhaustive  study,  the  case  for  divestiture  of  the  petroleum 
pipelines  Ayas  "most  convincing."  The  Director  of  the  FTC's  Bureau 
of  Competition  proposed  that  petroleum  refining  be  separated  from 
marketing.  He  also  noted  that  the  commission,  in  a  formal  complaint, 
was  seeking  other  forms  of  divestiture.  But  we  also  found  that  there 
was  no  evidence  suggesting  these  kinds  of  issues  were  being  addressed 
in  a  comprehensive  or  coordinated  way.  The  trans- Alaska  pipeline 
will  in  the  near  future,  transport  about  one-quarter  of  the  Nation's 
crude  oil  supply.  Yet.  despite  the  Assistant  Attorney  General's  con- 
cern about  the  monopoly  power  conferred  on  the  owners  of  pipelines, 
the  Justice  Department's  investigation  of  this  line  has  been  virtually 
closed  since  1974. 

An  investigation  of  the  international  petroleum  industry  has  been 
underway  for  several  years.  But.  it  has  been  assigned  to  a'  succession 
of  teams,  each  one  starting  the  work  over  from  the  beginning.  Pres- 
ently there  are  as  many  lawyers  trying  a  local  oil  price-fixing  case  as 
there  are  lawyers  investigating  international  oil  problems.  The  FTC's 
case  against  the  eight  major  oil  companies  for  monopolizing  the  re- 
fining industry  on  the  East  Coast  could  easily  drag  on  for  a  decade. 
At  least  according  to  one  of  the  eight,  it  will  involve  a  pile  of  docu- 
ments over  0  miles  high.  Meanwhile,  antitrust  problems  on  the  west 
coast  have  fallen  into  the  chasm  between  Justice  and  FTC  and  are 
being  pursued  by  neither  agency. 

The  approach  of  the  antitrust  agencies  to  the  energy  industries  has 
been  fragmented  and  disorganized.  Not  only  has  there  been  a  lack  of 
coordination  between  the  FTC1  and  Justice,  but  there  has  been  inade- 
quate coordination  within  the  Justice  Department.  Moreover,  energy 
problems  have  been  given  too  low  a  priority.  The  pottery  and  paper 
industries  have  been  given  more  attention  than  the  oil  and  gas  in- 
dustry. The  results  have  been  ineffective  enforcement  and  a  failure 
of  public  confidence. 

If  we  are  to  resolve  the  competitive  problems  of  the  energy  indus- 
tries and  regain  public  confidence,  we  need  strong  and  responsible 
direction  from  the  top  of  the  enforcement  agencies.  We  are  happy 
to  have  with  us  today  the  distinguished  Attorney  General  of  the 
United  States.  Judge  Bell  has  already  spoken  forcefully  on  the  sub- 
ject of  antitrust  and  competition.  It  is  refreshing  to  have  an  Attorney 
General  give  so  much  personal  attention  to  the  question  of  competi- 
tion in  the  economy.  Equally  refreshing  is  his  willingness  to  consider- 
new  approaches  to  the  problem  of  economic  concentration. 
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We  are  very  pleased  to  have  Judge  Bell  Avith  us  today  and  look  for- 
ward to  his  testimony. 

I  will  ask  whether  any  of  my  colleagues  would  like  to  make  a 
brief  comment  at  this  time. 

Senator  Metzenbaum  I 

Senator  Metzenbaum.  1  have  no  comment  at  this  time. 

Senator  Kennedy.  Senator  Thurmond? 

Senator  Thurmond.  Thank  you.  Mr.  Chairman. 

Mr.  Attorney  General,  we  are  glad  to  have  you  with  us. 

As  you  probably  know.  I  am  a  strong  believer  in  the  private  enter- 
prise system.  I  do  believe  we  have  to  impose  strictly  the  antitrust 
laws,  and  I'm  sure  you  will  do  this  as  Attorney  General.  You  are 
new  on  your  job.  and  I  am  new  as  a  ranking  member  on  this  sub- 
committee. I  think  this  is  a  good  time  for  me  to  bring  up  a  point 
which  has  posed  a  problem  for  senators  of  this  subcommittee  for 
years.  It  was  addressed  in  L973  and  on  other  occasions. 

It  is  a  difficult  thing  for  a  subcommittee  to  hold  hearings  on  im- 
portant issues  and  receive  long  statements  in  the  late  afternoon  of 
the  day  before  the  hearing,  just  before  the  hearing  starts  in  the 
morning,  or,  in  some  cases,  to  receive  no  statements  at  all.  To  prop- 
erly digest  statements  under  these  circumstances  so  they  can  be 
discussed  with  the  witnesses  is  impossible. 

If  we  are  going  to  cover  the  issues  and  ask  the  questions  we  should 
be  asking,  we  must  do  our  homework.  I  would  kindly  request  and 
ask  you  to  help  us  by  leading  the  way  in  requiring  that  witnesses 
from  the  Department  of  Justice  have  their  statements  here  3  days  in 
advance,  in  compliance  with  the  rules  of  the  subcommittee. 

I  would  also  ask  the  chairman  to  insure  that  statements  be  de- 
livered to  majority  and  minority  senators  as  soon  as  they  are  re- 
ceived by  the  majority  statf.  I  feel  sure  the  distinguished  chairman 
would  agree  with  that. 

Senator  Kennedy.  When  you  do,  General  Bell,  you  will  be  the 
first  attorney  general  to  ever  do  it.  But  that  doesn't  make  it  less  im- 
portant. I  agree  certainly  with  my  colleagues,  as  I  know  you  will, 
that  giving  us  an  opportunity  to  review  and  examine  them  would  be 
of  great  value  to  us.  I  know  you  don't  take  this  lightly.  I  would 
agree  with  what  my  distinguished  colleague  has  suggested  on  this 
point. 

Attorney  General  Bell.  We  will  see  if  we  can't  bring  ourselves  in 
compliance.  I  am  in  default  this  morning,  and  I  realize  that,  but  Ave 
will  try  to  do  better. 

Senator  Kennedy.  With  the  excellent  order  that  you  put  out  on 
the  Freedom  of  Information  Act  last  week,  which  I  think  was  a 
matter  that  all  of  us  in  this  subcommittee  have  been  very  much  in- 
volved with,  and  I  think  you  are  forgiven  with  gold  stars.  That  was 
a  splendid  statement  and  comment.  I  think.  It  was  something  you 
had  committed  yourself  to  when  you  appeared  before  us.  and  I  know 
you  believe  in  it.  So  it  isn't  because  you  haven't  been  extremely 
active  helping  the  subcommittee  in  areas  of  mutual  interest. 

Senator  Thurmond.  We  look  upon  Attorney  General  Bell  as  one 
of  the  ablest  attornev  generals  this  country  has  ever  had.  I'm  sure 
he  wdl  do  everything  he  can  to  cooperate  in  this  respect. 


448 

On  another  matter.  Mi".  Attorney  General,  while  you  are  here,  but 
I  have  four  committees  this  morning,  and  you  will  pardon  me  if  I 
have  to  leave  in  a  few  minute-. 

I  noted  an  article  in  the  Washington  Post  on  May  8,  1977,  ex- 
pressing concern  for  the  future  of  our  television  industry.  This  con- 
cern was  attributed  to  the  distinguished  Majority  Leader.  Senator 
Robert  Byrd.  I  ask  that  this  article  be  included  hi  the  record  at  the 
conclusion  of  my  remarks.  Mr.  Chairman. 

Senator  Kennedy.  "Without  objection,  it  is  so  ordered. 

[The  materia]  referred  to  above  follows :] 

[From  The  Washington  Post,  May  8.  1977] 
Byrd  Warns  Agaixst  Japan  Ruining  U.S.  TV  Makers 

Senate  Majority  Leader  Robert  C.  Byrd  warned  yesterday  that  the  American 
television  manufacturing  industry  may  he  "extinguished"  because  of  what  he 
said  were  predatory  Japanese  pricing  practices.  He  advocated  low  voluntary 
import  quotas. 

^  Byrd  told  reporters  that  he  stated  his  fears  Friday  in  a  cable  to  the  chief 
U.S.  trade  negotiator.  Robert  Strauss,  who  is  discussing  voluntary  quotas  with 
Japanese  representatives  in  London. 

The  West  Virginia  Senator  said  the  Japanese,  who  accounted  for  an  average 
of  81.6  per  cent  of  U.S.  television  imports  between  1971  and  1976.  want  a  floor 
of  no  less  than  2.5  million  sets  under  their  exports  to  the  United  States,  while 
American  manufacturers  have  suggested  a  1.3  million  limit. 

"I'm  concerned  that  even  the  lower  figure  we  are  talking  about  will  not  ade- 
quately protect,  our  own  industry,"  he  said. 

The  U.S.  International  Trade  Commission  has  found  that  increased  televi- 
sion imports  are  threatening  serious  injury  to  domestic  manufacturers  and  has 
suggested  higher  duties. 

"The  Japanese  manufacturers  clearly  seem  to  be  working  in  concept  with  a 
unified  plan  that  could  ultimately  lead  to  the  destruction  of  our  diminishing 
domestic  TV  industry,"  Byrd  said. 

These  manufacturers  have  entered  into  an  agreement  with  their  government 
setting  prices  that  undersell  T'.S.  models  by  10  per  cent  to  15  per  cent,  he  noted. 
There  are  indications  that  the  Japanese  may  be  going  further  by  paying  re- 
bates to  American  dealers  who  buy  their  sets,  the  senator  added. 

He  drew  a  parallel  with  the  domestic  radio  industry.  American  radio  manu- 
facturers lost  their  entire  domestic  market  between  1955  and  1973.  he  said, 
while  the  number  of  Japanese  radios  rose  steadily  and  their  average  price  rose 
from  uiuler  $10  to  $50.50  last  year. 


Senator  Thurmond.  My  own  concern  in  this  area  does  not  address 
the  question  of  trade.  It  is  limited  to  the  question  of  whether  we  are 
permitting  a  foreign  cartel  to  violate  our  antitrust  laws. 

I  am  informed  that  the  American  television  industry  has  experi- 
enced widespread  layoffs  of  its  employees  and  damaging  economic 
losses.  By  1070,  four  of  the  sixteen  U.S.  television  producers  had 
been  forced  out  of  the  television  business.  Since  November  1973,  five 
additional  large  companies  have  been  involved  in  mergers  or  acquisi- 
tions and  no  longer  exist  as  independent  entities.  Suggested  reasons 
for  this  state  of  the  industry  are  : 

First,  it  is  related  to  the  illegal  dumping  of  low-priced  television 
receivers  by  a  cartel  of  Japanese  companies. 

Second,  some  Japanese  television  companies  have  engaged  in  possi- 
ble violations  of  sections  1  and  2  of  the  Sherman  Act  and  section  7 
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of  the  Clayton  Act :  price  fixing,  market  and  customer  allocation, 
attempts  to  monopolize  and  anticompetitive  acquisitions  of  de- 
liberately weakened  U.S.  competitors,  with  respect  to  the  importa- 
tion of  television  receivers  into  the  United  States.  1  have  been  ad- 
vised that  documents  in  the  public  domain  show  that  between  at  least 
1963  and  1973.  the  following  18  Japanese  companies:  Mitsubishi 
Electric  Corporation ;  Matsushita  Electric  Industrial  Co.,  Ltd.;  Tok- 
yo Shibaura  Electric  Co.,  Ltd.;  Hitachi.  Limited;  Victor  Company 
of  Japan.  Ltd.;  Sony  Corporation;  Sanyo  Electric  Co.,  Ltd.:  Sharp 
Corporation;  Nippon  Columbia  Co..  Ltd.:  The  General  Corp..  Japan: 
Fuji  Kaden  Co.,  Ltd.;  Standard  Radio  Corporation;  Osaka  Onkyo 
Co.',  Ltd.;  Crown  Radio  Corporation;  Toyo  Radio  Co.,  Ltd.:  Aiwa 
Co..  Ltd.:  Nippon  Electric  Co..  Ltd.;  Shiba  Electric  Co..  Ltd.  have 
executed  an  annual  written  agreement  providing  as  follow-: 

Article  8.  The  parties  to  this  agreement  shall  not  offer  for  sale, 
make  a  contract  for  sale,  or  deliver  to  export  businessmen  goods  at 
prices  lower  than  the  prices  specified  in  attached  schedule  2. 

Article  10.  The  parties  to  this  agreement  shall  register  with  the 
Council  prior  to  sale  the  customer  to  whom  goods  are  to  be  sold. 
The  same  shall  apply  to  any  change  thereof. 

Article  10(4).  The  parties  to  this  agreement  shall  not  conduct 
transactions  with  any  person  other  than  those  customers  registered 
pursuant  to  the  provisions  of  paragraph  1. 

Article  13.  The  parties  to  this  agreement  shall  comply  with  re- 
quests for  reports  and  with  demands  for  investigation  from  the 
Council — consisting  of  a  representative  from  each  company  sign- 
ing the  agreement — concerning  matters  the  Council  deems  neces- 
sary to  ensure  enforcement  of  this  agreement. 

Article  14.  The  Council  may  collect,  in  accordance  with  the 
Rules  of  the  Council  to  be  established  separately,  a  fine  not  to 
exceed  30  100  of  the  amount  of  money  of  the  transaction  involved 
in  the  violation  if  any  party  to  this  agreement  has  been  engaged 
in  an  act  constituting  either  of  the  following: 

A  violation  of  the  provision  of  Paragraph  2,  Article  8.  or  a 
violation  of  the  provision  of  Paragraph  4.  Article  10. 
If  true,  price  fixing,  market,  and  customer  allocation  are  suspect. 
Motorola,  and  Magnavox.  joint  venturers  with  North  American 
Phillips,  and  "Warwick  are  reported  as  acquisitions  by  this  cartel  in 
recent  years.  I  am  informed  that  Matsushita,  after  acquiring  Motor- 
ola, closed  two  of  three  plants  and  dismissed  over  4.000  employees. 

AVe  are  all  concerned  with  foreign  policy,  but  the  State  Depart- 
ment should  not  be  in  a  position  to  excuse  foreign  firms  while  we 
prosecute  domestic  firms  for  the  same  misconduct.  I  would  hope 
you  would  look  into  this  and  see  fit  to  ask  the  Antitrust  Division  to 
investigate  this  matter.  Our  television  industry  apparently  is  facing 
the  same  fate  which  our  radio  industry  suffered. 

Attorney  General  Belu  Senator,  you  have  described  a  very  com- 
plex matter.  It  is  something  the  Antitrust  Division  has  already  done 
some  work  on.  I  would  like  to  respond  further  in  writing,  if  I  may. 
to  your  request. 

Senator  Kexxedy.  That  would  be  fine.  General.  That  is  a  detailed 
matter  of  enormous  complexity,  as  we  all  know. 
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Senator  Thurmond.  I  just  wanted  to  call  it  to  your  attention  and 
request  that  you  look  into  it,  because  I  think  it  is  very  important. 

Attorney  General  Bell.  I  agree  with  you.  Senator  Thurmond. 

Senator  Thurmond.  Again,  we  are  glad  to  have  you  here.  I'm  sor- 
ry I  won't  be  able  to  stay. 

Senator  Kennedy.  Senator  Laxalt? 

Senator  Laxalt.  I  have  nothing  at  this  point. 

Senator  Kennedy.  Attorney  General  Bell,  we  look  forward  to 
hearing  your  testimony. 

STATEMENT  OF  HON.  GRIFFIN  B.  BELL,  ATTORNEY  GENERAL, 

DEPARTMENT  OF  JUSTICE 

Attorney  General  Bell.  Thank  you. 

I  am  delighted  to  appear  before  you  this  morning. 

The  work  of  your  subcommittee  is  important  to  the  Department 
of  Justice.  We  welcome  your  thoughts  and  suggestions,  and  we  look 
forward  to  working  together  with  you  in  ensuring  that  the  anti- 
trust policy  of  this  country  is  in  good  condition  and  that  the  en- 
forcement agencies  entrusted  with  the  responsibility  of  implement- 
ing that  policy  are  working  well.  As  attorney  general,  I  have  taken 
a  special  interest  in  the  Antitrust  Division.  It  is  the  largest  of  our 
litigating  divisions,  with  approximately  415  lawyers.  They  are  en- 
gaged in  over  150  pending  cases  with  numerous  investigations,  both 
civil  and  criminal,  also  underway.  The  Division  is  hardworking  and 
expert,  and  I  am  well  satisfied  with  its  condition. 

As  Attorney  General,  I  mean  to  make  antitrust  a  high  priority 
item  on  my  agenda.  The  President  has  stated  that  he  looks  to  the 
workings  of  the  free  enterprise  system  to  bring  a  healthy  economic 
life  to  the  American  people.  This  administration,  therefore,  pledges 
that  the  Antitrust  Division  of  the  Department  of  Justice  will  work 
unflaggingly  to  ensure  that  the  forces  of  competition  remain  un- 
fettered in  the  marketplace. 

I  plan  to  take  a  personal  interest  in  the  Antitrust  Division's  policy 
and  enforcement.  The  Division  has  and  will  have  my  complete  sup- 
port. I  will  be  asking  you  in  Congress  to  provide  the  resources  and 
tools  to  keep  our  antitrust  effort  a  first-rate  and  effective  one. 

These  will  be  among  my  priorities :  The  Division  will  continue  its 
historic  and  highly  successful  enforcement  role  in  the  area  of  price- 
fixing.  Not  only  is  the  Division  currently  running  a  record  number 
of  grand  juries  in  the  price-fixing  area — over  100 — but  both  I  and 
the  Assistant  Attorney  General  in  charge  of  the  Antitrust  Division 
will  continue  to  seek  incarceration  for  pricefixers.  We  must,  once 
and  for  all  in  this  country,  make  it  clear  that  price  fixing  is  not  just 
some  business  misstep  but  is  instead  a  serious  crime  that  robs  the 
American  consumer  of  millions  of  dollars  each  year.  In  addition,  we 
shall  continue,  and  redouble,  our  efforts  to  inject  the  force  of  com- 
petition, where  feasible,  into  the  regulated  industries. 

Where  Congress  has  for  good  and  sufficient  reason  decided  that  an 
industry  ought  properly  to  be  regulated,  our  mission  will  be  to 
ensure  that  the  regulatory  agencies  adequately  consider  competition 
policy  in  formulating  regulatory  decisions. 
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In  those  regulatory  gaps  where  Congress  has  not  made  a  choice, 
our  enforcement  efforts  will  be  directed  toward  maintaining  and 
enhancing  the  healthy  influence  of  competition.  The  Antitrust  Divi- 
sion will  continue  to  remain  vigilant  in  the  regulated  industries,  lest 
the  umbrella  of  protective  regulation  spread  more  widely  than  Con- 
gress ever  intended. 

Also,  in  the  regulated  industry  area,  the  President  has  clearly 
enunciated  his  belief  in  the  need  for  deregulation  in  selected  regu- 
lated industries.  It  was  his  conviction,  and  it  is  also  mine,  that 
regulation,  once  imposed,  tends  to  take  on  a  momentum  of  its  own. 
In  some  industries,  this  lasts  long  after  the  need  for  regulation  has 
disappeared. 

The  time  is  now  at  hand  when  concrete  steps  on  the  road  to  de- 
regulation must  be  taken.  In  the  airline  industry,  the  chairman  of 
this  subcommittee  and  his  eminent  colleague.  Senator  Cannon,  have 
introduced  a  bill,  S.  689,  that  embodies  principles  of  deregulation 
that  are  important.  Likewise,  the  administration  and,  in  particular, 
President  Carter  himself,  have  endorsed  deregulation  in  the  airline 
industry. 

My  colleague,  former  Antitrust  Division  chief.  Donald  Baker, 
testified  in  support  of  this  airline  deregulation  initiative. 

Lest  there  be  any  doubt  about  the  position  of  the  Department  of 
Justice,  I  want  to  make  clear  to  this  subcommittee  that  the  Depart- 
ment supports  deregulation  with  total  conviction  and  will  do  every- 
thing in  its  power  to  assist  the  Congress  in  the  passage  of  appropri- 
ate legislation.  I  have  asked  the  Antitrust  Division,  as  the  expert 
and  historic  A*oice  in  favor  of  competition  in  the  Federal  Govern- 
ment, to  assist  the  Congress  in  working  on  this  program  of  deregula- 
tion. When  next  I  sit  at  this  table,  Mr.  Chairman,  and  testify  before 
this  subcommittee.  I  hope  that  all  of  us  are  able  to  look  bark  with 
pride  and  a  sense  of  achievement  on  this  historic  fight  to  bring  the 
vigor  and  discipline  of  competition  to  America's  regulated  air  trans- 
portation industry. 

Finally,  it  seems  to  me  advisable  for  the  Congress  to  review  the 
appropriateness  of  the  exemptions  and  immunities  that  have  been 
carved  out  as  exceptions  to  our  policy  of  competition.  Last  January, 
the  Antitrust  Division  issued  a  series  of  excellent  reports  on  exemp- 
tions and  immunities,  copies  of  which  were  submitted  to  the  subcom- 
mittee last  week.  These  immunities  and  exemptions  include  special 
treatment  in  the  following  areas:  agricultural  coops  and  associations. 
marketing  orders  and  regulation,  defense  mobilization,  energy,  export 
trade  associations.  Government  enterprises,  insurance,  labor,  learned 
professions,  marine  insurance,  newspaper  joint  operating  agreements, 
small  business  concerns,  sports,  "state  action."  and  air.  sea  and  sur- 
face transportation.  That  list  appears  to  cover  a  large  part  of  our 
national  economic  life. 

A  useful  project  for  this  subcommittee  and  the  Congress  now  to 
undertake,  it  seems  to  me.  with  the  assistance  of  our  reports  from 
the  Antitrust  Division,  would  be  the  reexamination  of  these  exemp- 
tions and  immunities  in  order  to  determine  whether  they  have  per- 
haps outlived  their  usefulness  or  whether,  on  the  other  hand.  Con- 
gr'ss  'till  wishes  to  create  major  exceptions  to  our  national  economic 
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policy  in  favor  of  competition.  The  Antitrust  Division  will  also 
continue  its  enforcement  program  under  section  7  of  the  Clayton  Act 
and  section  2  of  the  Sherman  Act.  Of  course,  enforcement  of  those 
provisions  raises  the  question  of  the  "big  case,"  a  subject  that  has 
received  much  attention  in  recent  months. 

I  am  confident  that  the  Antitrust  Division  staff  contain  some  of 
the  ablest  antitrust  trial  lawyers  in  the  country.  They  deserve  our 
support,  and  I  personally  will  fight  to  see  to  it  that  they  are  pro- 
vided with  the  very  best  in  the  way  of  litigation  resources. 

But  we  in  the  Department  of  Justice  can  do  more  to  confine  the 
"big  case''  within  manageable  boundaries.  To  begin  with,  focused 
pleadings  and  narrow  theories  promote  shorter  trials.  Where  possi- 
ble, the  Government  will  set  out  its  theory  of  a  case  clearly  at  an 
early  point  in  the  litigation  process.  In  that  way,  both  the  Govern- 
ment and  defendants  will  not.  be  tempted  to  take  advantage  of 
lengthy  discovery  which  produces  needless  complication. 

Next,  more  can  be  done  to  provide  adequate  staffing  and  resources 
for  the  Government.  The  people  of  the  United  States,  represented 
in  the  courtroom  by  the  Antitrust  Division,  should  never  have  to 
come  out  second-best  in  a  courtroom  struggle  against  large  cor- 
porate defendants.  We  in  the  Department  of  Justice  can  do  inno- 
vative thinking  about  the  techniques  of  trying  big  cases.  We  are 
interested  in  working  with  the  bar  associations  and  the  courts  in 
fashioning  modern  procedures  for  dealing  with  complex  and  diffi- 
cult fact  questions.  The  Antitrust  Division,  with  its  large  reservoir 
of  experienced  and  talented  litigators,  can  be  a  major  resource  in 
this  evolution  of  up-to-date  trial  techniques. 

Finally,  we  earnestly  seek  the  assistance  of  the  courts  in  solving 
the  problem  of  the  "big  case."  I  was  once  a  judge,  and  I  am  certain 
that  our  trial  judges  can  be  helpful  by  seeing  to  it  that  dockets  are 
moved  along,  that  cases  do  not  become  bogged  down  in  morasses  of 
discovery  and  motion  practice,  and  that  trials  are  speedily  set  and 
efficiently  tried.  Only  in  this  way  will  a  just  result — whether  in  the 
Government's  favor  or  not — be  attained  within  a  reasonable  period. 
Of  course,  knowing  how  to  try  the  big  case  is  only  one  of  the  prob- 
lems. At  least  equally  important  is  learning  how  to  identify  those 
situations  where  we  should  be  seeking  structural  change  through 
litigation. 

Since  I  have  been  the  Attorney  General.  I  have  had  a  lot  of  peo- 
ple express  concern  to  me  about  the  problem  of  concentration  in  our 
economy.  Unfortunately,  there  appears  to  be  a  lot  more  concern  than 
there  are  clear  solutions  and,  in  fact,  there  still  seems  to  be  a  certain 
amount  of  confusion  as  to  what  exactly  the  problem  is.  Shared 
monopoly  is  one  of  the  labels  used  to  describe  the  problem.  If  shared 
monopoly  is  intended  to  describe  a  situation  where  a  very  few  large 
companies  control  a  monopoly  share  of  a  particular  industry  and 
Avork  together  as  if  they  were  one  monopolist,  I  agree  that  that  is  a 
serious  problem.  Just  as  we  do  not  accept  monopolization  by  a  single 
firm,  we  should  not  accept  the  identical  result  from  the  joint  action 
of  several  firms. 

I  believe  that,  where  there  are  only  a  few  firms  with  dominant 
positions  in  a  market,  there  is  likely  to  be  something  more  than  mere 
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conscious  parallelism  underlying  anticompetitive  imparts.  Dominant 
firms  in  highly  concentrated  industries  frequently  communicate  on 
the  subject  of  prices  and  products,  sometimes  directly  and  sometimes 
indirectly.  Sometimes  indirect  communication  can  work  as  effective- 
ly as  face-to-face  discussions.  The  Antitrust  Division  has  reason  to 
believe  that  such  communications  have  taken  place  in  highly  concen- 
trated industries,  and  that  the  conduct  of  the  individual  firms  has 
been  altered  in  an  anticompetitive  way. 

We  will  seek  to  remedy  the  situation  either  by  changing  the  struc- 
ture of  the  industry  or  by  closing  down  the  avenues  of  communica- 
tion. A  <rood  example  of  this  latter  approach  can  be  seen  in  the 
recent  General  Kleetric-Westinghouse  consent  decree.  Where  there 
is  no  communication,  covert  or  othewise.  between  dominant  firms  in 
concentrated  industries,  there  may  Avell  be  no  antitrust  solution  to 
whatever  problem  the  structure  of  such  industries  may  present.  In- 
deed, one  of  the  more  serious  questions  here  is  what  exactly  the 
problem  is. 

I  have  followed  with  great  interest  your  hearings  last  week  in 
which  this  subject  was  discussed,  and  the  range  of  disagreement  be- 
tween economists  and  lawyers  was  great  indeed.  I  believe  that  one  of 
the  most  important  public  functions  this  subcommittee  might  per- 
form in  the  months  to  come  would  be  to  aid  in  greater  public  under- 
standing of  the  issues  surrounding  the  subject  of  concentration. 
There  is  substantial  economic  disagreement.  While  there  may  well 
be  noneconomie  concerns  that  validly  argue  against  high  concentra- 
tion, these  have  frequently  not  been  articulated  well  or  with 
precision. 

Hearings  by  this  subcommittee,  or  indeed  a  study  of  the  type  sug- 
gested by  Chairman  Pertschuk  in  his  testimony  before  this  subcom- 
mittee last  week,  would  seem  to  me  to  pay  great  dividends  in  in- 
creased knowledge  and  understanding  of  the  complex  issues  sur- 
rounding economic  concentration.  We  in  the  Department  of  Justice 
would  greatly  welcome  such  assistance  as  your  subcommittee  might 
s;ive  us  in  understanding  the  problem  and  possible  solutions.  Indeed, 
the  subject  of  concentration  is  perhaps  too  important  to  be  left  to 
litigants  and  judges  who  are  neither  directly  responsible  to  the  peo- 
ple nor  able  to  step  back  and  view  the  subject  on  a  broad  public 
policy  basis.  It  may  well  be  that  if  significant  action  is  to  be  taken, 
it  most  appropriately  should  come  from  the  Congress,  and  thus  ulti- 
mately the  American  people  themselves. 

There  are  any  number  of  conceivable  approaches.  Senator  Hart's 
Industrial  Reorganization  Act  embodied  one  such  approach.  His 
"no-fault  divestiture"  bill  embodied  another.  The  Public  Utility 
Holding  Company  Act  was  yet  another  legislative  solution  to  an 
industry  structure  problem  that  could  conceivably  be  adapted  to 
industries  other  than  the  electric  utility  industry.  There  are  un- 
doubtedly other  possible  approaches.  The  exploration  of  these  reme- 
dies, following  the  articulation  of  the  problem,  would  be  a  signifi- 
cant contribution  to  the  current  state  of  knowledge  by  the  sub- 
committee. 

The  Antitrust  Division  is.  I  assure  you.  going  to  continue  to  be  a 
yen'-  active  enforcement  agency.  To  do  all  I  want  it  to  do.  however. 
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may  well  require  additional  resources.  We  recognize  that  this  is  not 
a  world  of  unlimited  resources,  but  I  should  point  out  again  to  this 
subcommittee  that  resources  spent  in  the  area  of  antitrust  return 
many  times  their  cost  in  the  form  of  lower  prices,  more  innovation, 
and  better  service  to  the  consumers  of  this  country.  Still,  despite  that 
rather  unusual  governmental  calculus,  I  know  that  the  resources  that 
might  be  used  effectively  will  not  always  be  available. 

Thus,  we  are  looking  at  ways  to  stretch  the  available  resources  as 
far  as  possible.  One  excellent  example  of  this  is  our  program  of  close 
cooperation  with  the  state  attorneys  general.  Part  of  this  cooperation 
will  be  inevitable,  as  the  Department  administers  the  State  Grant 
Program  enacted  by  the  Congress  last  year  to  improve  state  antitrust 
enforcement.  I  am  happy  to  report,  as  I  believe  the  subcommittee  al- 
ready knows,  that  this  program  is  underway,  that  the  assistance  and 
advice  of  the  state  attorneys  general  has  been  solicited  and  received 
a.nd  that  in  short  order  a  working  program  will  be  produced.  But 
we  want  to  do  more  than  simply  pass  out  money. 

The  Department  has  historically  provided  training  and  assistance 
in  antitrust  investigation  and  litigation,  and  we  want  to  do  more.  I 
have  asked  the  Antitrust  Division  to  formulate  plans  to  improve 
these  training  programs  so  that  the  states  can  be  provided  not  only 
•with  money  but  with  the  very  latest  in  antitrust  methods  and  tech- 
niques. We  are  also  exploring  ways  of  greater  utilization  of  United 
States  Attorneys  in  antitrust  enforcement.  We  are  exploring  again 
training  programs  for  career  Assistant  U.S.  Attorneys  in  antitrust 
litigation. 

I  should  point  out  that  we  do  not.  need  training  programs 
for  Assistant  U.S.  Attorney  personnel  on  how  to  try  conspiracy 
cases.  They  do  that  very  well,  indeed,  already  in  a  number  of  areas. 
What  may  be  useful  is  a  program  of  substantive  education  with  the 
little  wrinkles  that  so  frequently  prove  useful  to  our  attorneys  in 
litigating  antitrust  conspiracy  cases.  I  believe  that  with  the  help  of 
the  state  attorneys  general  and  the  U.S.  Attorneys,  many  of  the 
local  or  regional  price-fixing  cases  that  have  historically  absorbed 
much  of  the  Division's  time  and  energy  can  be  made  the  responsibili- 
ty of  others,  thus  enabling  the  Division  to  put  more  resources  into 
complex  nationwide  investigations  and  cases  where  the  special  de- 
gree of  expertise  possessed  by  Division  lawyers  is  most  helpful. 

Another  area  of  increased  attention  is  on  the  investigation  side. 
The  Division  has  traditionally  investigated  cases  with  its  lawyers 
and  economists  who  then  move  into  the  trial  stage  of  the  case.  In  the 
past,  some  use  was  made  of  FBI  agents,  but  the  substantial  part  of 
our  investigations  were  conducted  by  Division  attorneys.  In  recent 
years,  the  FBI  has  considerably  increased  its  emphasis  and  attention 
in  the  white  collar  crime  area.  In  part  because  of  this,  it  has  become 
much  more  helpful  in  antitrust  investigations.  In  fact,  the  Antitrust 
Division  tells  me  that  their  relationship  with  the  FBI  today  is  ex- 
cellent, and  that  there  could  not  be  greater  cooperation  between  the 
Division  and  the  FBI. 

For  example,  in  a  recent  investigation  in  the  Norfolk.  Virginia, 
area,  the  FBI  conducted  simultaneous  interviews  with  a  large  num- 
ber of  persons  involved  in  a  particular  industry  and  at  the  same  time 
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executed  a  search  warrant  on  a  trade  association  headquarters.  This 
joint  effort  by  the  Division  and  the  FBI,  it  soems  to  me.  is  something 
we  shall  look  for  more  of  in  the  future.  These  summary  comments 
give  you  an  idea  of  our  antitrust  program. 

I  have  very  much  appreciated  the  opportunity  to  appear  before 
this  subcommittee.  Mr.  Chairman,  and  I  look  forward  to  receiving 
the  report  of  this  body  on  antitrust  enforcement.  We  are  at  a  new 
beginning,  and  I  look  forward  to  working  with  this  subcommittee. 
Thank  you  very  much. 

Senator  Kennedy.  Thank  you  very  much.  Mr.  Attorney  General. 

The  first  question  probably  on  the  minds  of  a  lot  of  Americans 
listening  to  your  first  appearance  before  the  subcommittee,  and  with 
the  attention  of  the  President  on  the  whole  area  of  energy,  is  this : 
What  is  going  to  be  the  position  of  the  Justice  Department  and  the 
Antitrust  Division  in  the  area  of  divestiture?  The  President  was 
quite  clear  on  this  issue  in  his  appearance  here  in  August  last  year 
and  meeting  with  the  various  consumer  groups. 

Can  you  tell  us  what  is  the  current  view  of  the  Justice  Depart- 
ment and  when  are  you  going  to  make  recommendations  to  us  on  this 
issue  in  terms  of  the  President's  commitment? 

Attorney  General  Bell.  Assistant  Attorney  General  Baker  testi- 
fied last  week  on  the  pipeline  problem  and  what  we  are  doing  in  that 
area. 

Senator  Kennedy.  He  mentioned  that  lie  does  support  pipeline  di- 
vestiture. Is  that  your  view  \ 

Attorney  General  Bell.  Yes.  I  have  studied  his  testimony  and 
talked  with  him  and  others,  and  it  seems  to  me  there  is  a  good  deal 
of  merit  in  the  position  he  has  taken.  The  President's  position,  as  I 
recall  it.  in  the  campaign  was  that  he  did  not  favor  divestiture  po- 
litically, but  he  wanted  to  restrict  the  energy  companies  to  one  form 
of  energy.  I  believe  that  was  the  position  he  took.  I  don't  have  a 
position  on  that  yet.  I  have  been  more  worried  about  the  concentra- 
tion problem  and  shared  monopoly.  I'm  working  backwards  into 
these  things. 

If  I  start  out  with  the  end  result,  which  is  the  prices  or  the  avail- 
ability of  products,  and  work  backward.  I  may  get  back  to  the  same 
place.  [Laughter.] 

Senator  Kennedy.  You  may  get  back. 

Attorney  General  Bell.  That  would  be  the  energy  field. 

Senator  Kennedy.  Isn't  that  the  administration's  position  on  hori- 
zontal divestiture  \ 

Attorney  General  Bell.  That  was  the  position  the  President  was 
taking  during  the  campaign.  I  testified  when  I  was  here  for  con- 
firmation that  my  understanding  is  that  the  oil  companies  would  all 
like  to  get  out  of  the  retail  business.  I  fear  that  that  would  run  the 
price  of  gasoline  up.  If  that  is  the  only  kind  of  divestiture  we  are 
interested  in.  then  oil  companies  will  be  glad  to  accommodate  us. 
Even  now  they  are  trying  to  get  out  of  the  retail  business.  So  it  is 
something  you  can't  make  a  judgment  on  without  knowing  a  good 
deal  more  about  it  than  I  know  now. 

The  entire  energy  program  has  to  be  coordinated  with  antitrust 
policy.  Our  Antitrust  Division  did  work  with  Secretary  Schlesinger's 
energy  group  toward  the  end  of  the  package. 
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Senator  Kennedy.  It  was  really  at  the  very  end  was  it  not  in 
fairness?  I  understand  you  came  in  after  the  priorities  had  been 
established. 

Attorney  General  Bell.  That's  right. 

Senator  Kennedy.  The  President  has  taken  a  strong  position  with 
regard  to  regulatory  provisions  which  will  increase  competition.  He 
lias  favored  horizontal  divestiture  and  lias  generally  expressed  a  strong 
belief  in  competition.  However,  as  yet,  we  have  not  received  concrete 
legislative  recommendations. 

All  of  us  are  mindful  that  the  President  is  working  on  a  number 
of  proposals  including  a  welfare  proposal,  tax  reform,  and  a  health 
program. 

So  Ave  can  understand  why  the  administration  takes  time  to  work 
out  the  particular  details  of  the  various  proposals.  But  if  we  are  in 
that  kind  of  stage  with  regard  to  horizontal  divestiture,  when  can 
we  expect  an  administration  proposal  ? 

Attorney  General  Bell.  I  would  like  to  respond  to  that  in  writing. 
I  have  taken  it  up  with  Dr.  Schlesinger. 

I  had  placed  the  energy  antitrust  policy  aside  until  the  Schlesinger 
group  came  up  with  their  plan.  When  you  talk  about  increasing 
energy  by  using  coal— and  a  lot  of  the  oil  companies  now  own  coal — 
it  gets  more  complicated. 

Senator  Kennedy.  Will  you  take  that  up  with  Dr.  Schlesinger  and 
then  give  us  a  report  on  it? 

Attorney  General  Bell.  I  would  be  glad  to. 

Senator  Kennedy.  As  we  are  talking  about  energy  and  the  various 
allocations  of  resources  of  the  Antitrust  Division,  we  asked  the  staff 
to  allocate  by  the  various  industries  the  manhours  expended  within 
the  Antitrust  Division  on  Sherman  Act,  Clayton  Act  and  Robinson- 
Patman  Act  violations.  We  also  asked  them  to  relate  the  person- 
months  expended  with  the  net  sales  of  various  kinds  of  industries.  The 
two  charts  I  have  here  were  compiled  from  matters  reported  in  the 
October  1975  to  February  1977  monthly  reports  of  the  Antitrust  Divi- 
sion. 

Again,  to  some  extent,  this  is  prior  to  the  time  that  both  of  you 
had  assumed  the  responsibility  in  this.  The  allocation  of  time  relative 
to  net  sales  is  lower  in  the  area  of  the  oil  and  gas  and  petroleum  and 
coal  product  areas.  There  is  a  higher  concentration  of  man-hours  ex- 
pended in  proportion  to  the  economic  impact  in  paper  and  allied 
products. 

In  terms  of  total  person-months,  you  have  spent  more  man-hours 
in  paper  products  than  you  have  in  oil  and  gas.  Thus,  oil  and  gas  is 
relatively  a  lower  priority  in  terms  of  the  commitment  of  person- 
power.  That  doesn't  always  have  to  be  the  final  or  bottom  line.  But 
nonetheless  the  figures  in  this  would  indicate  that  there  is  a  certain 
misallocation  of  priorities. 

As  we  listen  to  the  members  of  the  Antitrust  Division  and  the 
Federal  Trade  Commission,  one  of  the  areas  that  we  are  very  inter- 
ested in  is  in  what  the  priorities  are  going  to  be  over  the  period  of 
these  next  several  years.  We  will  be  looking  at  how  those  priorities 
are.  established,  how  they  are  coordinated  between  the  two  instru- 
ments of  governmental  policy — the  FTC  and  the  Antitrust  Division 
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ANTITRUST  DIVISION  - 
PERSON  MONTHS  EXPENDED 

October  1975  Through  February  1977 
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Source:    Antitrust  Division  Violation/Product  Summary  Report  for 

Matters  Reported  in  the  Oct.  1975  to  Feb.  1977  Monthly  Reports. 


Prepared  by  the  staff  of  tne  Senate  Antitrust  and 
Monopoly  Subcommittee. 
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ANTITRUST  DIVISION  EFFORT  IN  OIL,  GAS, 
&  COAL  COMPARED  TO  OTHER  INDUSTRIES 

2  Person  Months  Expended  -  Oct.  75  thru  Feb.  77 
Net  Sales  -  1976  -  $  Billions 


Person  Months 
500 


$  Billions 
150 


120 


Source:    Antitrust  Division  Product/Violation  Summary  Report  For  Matters 
Reported  in  the  Oct.  1975  to  Feb.  1977  Monthly  Reports. 


Prepared  by  the  staff  of  the  Senate  Antitrust  and 
Monopoly  Subcommittee. 
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PREPARED  BY:   Staff  of  the 

Senate  Subcommittee  on  Antitrust  and  Monopoly 


PERSON  MONTHS 

Oct.  '75-  Oct.  '75  Since  Oct.  '76 

Feb.  '77  Sept.  '76        (thru  Feb.  '77) 

SHERMAN,  SECTION  1        3,187   (65-6%)  2,178  (63.2%)    1,009   (71.1%) 
(Price  Fixing, 

Horizontal  Sellers)    ;,745   (36   %)  1,176  (34.1%)     569   (40.255) 

SHERMAN,  SECTION  2          600   (12.4%)  425  (12.4%)      174   (12.3%) 

SHERMAN,  SECTION  3            8  6  2 

CLAYTON.  SECTION  3            8l  6l  19 

CLAYTON.  SECTION  4           106  80  25 

CLAYTON,  SECTION  7          696   (14.3%)  54l  (13   %)     154   (11   %) 

CLAYTON,  SECTION  8           16  14  2 

ROBINSON-PATMAN,  SECTION  2     1  .850  .500 

OTHER  VIOLATIONS  OF  THE 

ANTITRUST  LAW             165   (3-4%)  136  (4    %)       28   (  .02%) 


Source:   Antitrust  Division  Violation/Product  Summary  Report 

For  Matters  Reported  in  the  October  1975  to  Feb.'  1977 
Monthly  Reports 
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PREPARED  BY:   Staff  of  the 

Senate  Subcommittee  on  Antitrust  and  Monopoly 


NUMBER  OF  MATTERS 
Oct.  '75-         Since 
Sept.  '76         Oct.  '76 

(thru  Feb.  '77) 

TOTAL  SHERMAN  ACT,  SECTION  1  1,031  (66.4%)       796"   (67?   ) 

(Price  Fixing  -  Horizontal  Sellers)      (457)  (29-42)      (365)  (30.7?») 


TOTAL  SHERMAN  ACT,  SECTION  2 


72  (  4.6%) 


56   (  4.750 


TOTAL  SHERMAN  ACT,  SECTION  3 


TOTAL  CLAYTON  ACT,  SECTION  3 


TOTAL  CLAYTON  ACT,  SECTION  4 


TOTAL  CLAYTON  ACT,  SECTION  7 


323  (20.8?) 


254   (21.455) 


TOTAL  CLAYTON  ACT,  SECTION  8 


20 


11 


TOTAL  ROBINSON-PATMAN  ACT,  SECTION  2 


TOTAL  OTHER  ANTITRUST 
VIOLATIONS  OF  THE  LAW 


93  (  6%    ) 


60   (  5.1?) 


Source:   Antitrust  Division  Section/Violation/Category  Summary  Report 
For  Matters  Reported  in  the  Oct.  1975  to  Feb.  1977 
Monthly  Reports 
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PREPARED  BY:   Staff  of  the 

Senate  Subcommittee  on  Antitrust  and  Monopoly 


NET  SALES 
FOR  1976 
($  billions) 

TOTAL  SHERMAN,  CLAYTON, 
ROBINSON-PATMAN  & 
OTHER  VIOLATIONS  OF 
THE  LAW  

Oil  &  Gas  Extraction 
Petroleum  &  Coal 
Products  

Pipe  Lines,  Except 
Natural  Gas   .... 

TOTAL 135-8  + 

Paper  &  Allied 

Products 39-3 

Chemicals  &  Allied 

Products 101.  if 

Stone,  Clay  &  Glass 

Products 29.0 

Primary  Metal 

Industries 76.4 

Fabricated  Metal 

Products 66.9 

Machinery,  except 

Electrical 103-2 

Electric  &  Electronic 

Equipment 90.6 

Communications  

Trucking  &  Warehousing  . 


PERSON  MONTHS 
Oct.  '75-  Oct.  '75- 
Feb.  '77   Sept.  '76 


4,860 
13 
78 

19 

111 


3,446 

7 

57 

16 

81 


Since 
Oct.  '76 
(thru 
Feb.  *77 


1,419 

6 

21 


30 


155 

98 

57 

491 

330 

161 

166 

133 

33 

186 

126 

60 

116 

99 

17 

686 

502 

184 

312 

228 

84 

191 

125 

66 

140 

106 

34 

ource:   Antitrust  Division  Product/Violation  Summary  Report 

'  For  Matters  Reported  in  the  Oct.  1975  to  Feb.  1977  Monthly  Reports 
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— -how  the  agencies  have  allocated  different  responsibilities  and  we 
will  examine  some  suggestions  to  bring  those  two  agencies  closer 
together. 

I  wonder— and  this  again  relates  to  the  previous  question  in  terms 
of  the  President's  position — how  the  administration  is  going  to  make 
these  priorities,  both  the  President  and  you.  These  priorities  will  be 
reflected  in  the  allocation  of  resources  and  personnel  within  the 
Justice  Department.  How  is  this  really  going  to  differ  from  the 
previous  administration? 

If  we  look  back  to  the  allocation  of  resources  of  the  previous  head 
of  the  Antitrust  Division.  Mr.  Baker,  we  see  very  considerable  amount 
of  resources  in  price-fixing. 

Under  Don  Baker,  we  saw  the  beginnings  of  substantial  work  on 
the  regulated  industries,  which  you  have  been  carrying  forward.  I 
suppose  we  are  really  asking  whether  there  is  any  real  difference  in 
terms  of  the  allocation  of  resources  between  the  previous  administra- 
tion and  yourself  or  is  this  a  continuation  of  it?  Are  we  going  to  be 
seeing  changes  in  it,  reflecting  the  administration's  view  or  your  own 
view  ?  What  can  we  expect  in  this  area  ? 

Attorney  General  Bell.  I  think  the  charts  are  distorted  in  the  use 
of  industry  areas  but  not  the  type  of  activities  the  Department  has 
been  carrying  on.  They  have  been  concentrating  on  price-fixing.  Some 
of  those  industries — like  paper  and  allied  products — they  have  found 
more  price-fixing  violations  than  they  have  in  the  oil  and  gas  indus- 
try. The  oil  and  gas  industry  usually  has  the  defense  of  conscious 
parallelism  to  any  kind  of  price-fixing,  so  there  have  not  been  that 
many  price-fixing  cases  in  that  particular  industry.  You  have  to  get 
back  to  set  priorities  by  the  types  of  activity. 

Sherman  1  is  very  high  as  you  can  see  on  the  chart  for  price 
fixing.  Sherman  2  and  Clayton  7  are  the  two  that  I  plan  to  give 
more  priority  to.  That  will  change  not  only  the  chart  on  the  left  but 
it  will  end  up  changing  the  chart  on  the  right  if  we  concentrate  on 
2  and  7.  That  gets  us,  again,  to  shared  monopoly,  and  what  we  can 
do  about  concentration. 

If  we  fail  to  move  ahead  in  that  area,  those  charts  will  probably 
remain  about  the  same.  But  that  will  be  the  new  thing  that  we  wiil 
have  in  this  administration  as  compared  to  the  previous  administra- 
tion. We  call  it  the  Baker  administration  which  is  generally  repre- 
sented by  those  charts.  We  plan  to  continue  with  what  they  were 
doing  and  add  just  one  thing  to  it. 

Also,  we  plan  to  move  in  another  area,  the  area  of  exemptions. 
But  that  would  be  legislative  and  not  an  allocation  of  resources  for 
litigation. 

Senator  Kennedy.  Does  this  mean  that  energy  gets  more  attention, 
or  what  does  it  exactly  mean? 

Attorney  General  Bell.  It  means  that  we  will  get  more  attention. 

I  will  give  you  an  example. 

Senator  Kennedy.  To  someone  who  is  relatively  new  to  this  sub- 
ject matter — at  least,  it  is  rather  a  basic  assumption  among  anti- 
trust students — it  is  easier  to  find  price-fixers,  particularly  in  some 
of  the  smaller  or  less  consequential  ones,  because  they  have  more  of  a 
record  of  getting  caught.  It  can  absorb  an  enormous  amount  of  time. 
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Rather  than   some  of  the  major  industries  which  are  much  more 
sophisticated  in  achieving  the  final  and  bottom  line  results. 

The.  concern  of  many  of  those  in  the  antitrust  area  about  problems 
you  have  outlined  in  your  statement  is  that  using  price-fixing  as  a 
guide,  we  are  going  to  catch  perhaps  the  less-important  ones.  It  is 
not  tolerable  under  any  set  of  circumstances,  but  the  more  obvious 
ones  can  absorb  a  lot  of  time. 

Spending  inordinate  time  on  price-fixing  cases  will  mean  that  you 
won't  be  able  to  deal  with  the  really  hard  issues — economic  concentra- 
tion and  all  the  implications  of  conscious  parallelism  and  the  shared 
monopoly  concepts — which  have  resulted  in  a  higher  concentration 
of  economic  power  into  the  few  major  industries.  We  saw  that  by 
1941  the  market  held  over  200,000  manufacturing  companies.  One 
thousand  of  them  had  about  two-thirds  of  the  market.  That  was  re- 
duced to  200  companies  in  the  mid-fifties.  It  is  now  down  to  100  com- 
panies in  the  mid-seventies.  So  every  chart  is  going  up  in  terms  of 
the  economic  concentration.  Whether  you  can  really  catch  that  by 
dealing  just  with  price-fixing  is  something  that  we  have  to  examine. 
Attorney  General  Bell.  That  kind  of  price  fixing  we  don't  reach. 
We  catch  the  small  people. 

Senator  Kennedy.  That's  right. 

Attorney  General  Bell.  We  don't  catch  the  shared  monopolies. 
They  can  fix  prices,  and  they  do.  and  are  exempt  by  the  adoption  of 
conscious  parallelism.  I  will  give  you  an  example:  If  you  had  four 
oil  companies  that  were  refining  fuel  oil  and  they  all  charged  the 
same  price,  say  on  the  east  coast,  their  defense  would  be  that  only 
one  sets  the  price  and  the  other  three  follow.  My  theory  is — and  what 
I  am  trying  to  prove  on  the  shared  monopoly — that  they  are  either 
fixing  prices,  or  they  have  a  monopoly.  One  or  the  other.  You  are 
driven  by  life  to  one  side  or  the  other. 

You  asked  me  if  we  are  going  to  concentrate  more  on  energy.  I 
don't  want  to  say  we  are  going  to  concentrate  on  any  one  area.  Once 
we  get  this  going  and  get  this  doctrine  established  and  a  modus 
operandi  established  on  shared  monopoly,  we  doubtless  will  end  up 
more  on  energy  perhaps  than  others.  That  is  an  example  of  a  shared 
monopoly. 

Senator  Kennedy.  The  President  in  his  message  said  that  the  FTC 
and  the  Antitrust  Division  of  the  Department  of  Justice  "will  con- 
tinue active  programs  of  enforcement  of  the  antitrust  laws  in  the 
energy  industries."  From  what  we  have  seen  so  far  in  terms  of  the 
allocation  of  resources,  the  time,  and  the  kind  of  coordination,  the 
type  of  priority  that  has  been  given.  I  think,  does  not  conform  today 
to  what  the  President  has  outlined.  I  think  you  have  just  assumed  the 
responsibility.  What  we  are  really  looking  for  is  what  your  view  is 
of  that  and  not  so  much  in  terms  of  the  immediate  past.  That  hasn't 
been  your  responsibility. 

We  would  like  to  find  out,  as  this  subcommittee  starts  meeting  its 
responsibilities,  what  we  can  expect  so  we  can  establish  some  bench- 
ma  rk  by  which  we  can  understand 

Attorney  General  Bell.  I  am  familiar  with  the  antitrust  laws  in 
the  oil  industry  and  have  been  for  many  years.  There  is  very  little 
antitrust,  activity  in  that  entire  industry.  It  usually  traces  back  to  the 
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shared  monopoly.  What  we  should  do,  and  what  I  can  say  we  will 
do,  is  we  will  art  up  an  energy  antitrust  policy.  That  will  include  not 
only  oil  but  also  natural  gas  and  coal.  1  think  that  would  probably 
be  the  best  step  we  could  take. 

Senator  Kennedy.  That  would  be  excellent.  With  the  President's 
guidance,  in  terms  of  his  view  about  it.  as  a  base  point  and  with  that 
kind  of  development,  T  think  that  would  be  superb. 

Attorney  General  Bell.  That  would  help  me  and  the  subcommittee. 

Senator  Kennedy.  Senator  Metzenbaum  \ 

Senator  Metzenbaumi  You  indicated  that  you  support  divestiture, 
with  respect  to  pipelines.  You  also  indicated  that  the  oil  companies 
want  to  get  out  of  the  retail  business,  a  fact  that  really  I  didn't  know 
until  your  testimony.  1  hear  many  small  retailers  talking  about  how 
they  are  being  forced  out  of  business  by  the  majors. 

My  question  to  you  is:  If  you  support  divestiture  with  respect  to 
the  pipelines  and  if  the  oil  companies  themselves  want  to  get  out  of 
the  retail  business,  is  it  fair  for  us  to  assume  that  the  Department 
would  either  support,  or  not  oppose,  a  divestiture  bill  that  left  drill- 
ing and  refining  together  but  required  the  oil  companies  to  get  out 
of  the  pipeline  business,  as  well  as  the  retail  marketing  end  of  the 
business? 

Attorney  General  Bell.  I  wouldn't  agree  with  that.  I  am  not  going 
to  lie  a  party  causing  the  price  of  gasoline  to  go  up  by  letting  the  oil 
companies  divest  themselves  of  the  least-profitable  activity  and  keep 
the  most  profitable.  I  wouldn't  agree  to  thai. 

On  the  pipelines,  rather  than  divestiture,  it  may  be  that  you  will 
end  up  by  having  open  lines,  and  everybody  can  use  the  line.  But  then 
the  monopolv  aspect  will  have  to  be  done  away  with. 

Senator  Metzenbaum:.  A  lot  of  the  testimony  has  not  been  that  it 
would  cause  prices  to  go  up.  but  rather  the  oil  companies  have  used 
their  economic  dominance  in  the  retail  market  to  reduce  prices  in 
order  to  force  out  competition,  to  force  out  the  small  retailer.  There 
have  been  hundreds  of  cases  of  this  kind  in  my  own  state.  As  soon  as 
they  hare  forced  out  the  competition,  with  company-owned  stations 
they  raise  the  price. 

I  wonder  whether  or  not  there  really  is  any  documentation  to  indi- 
cate that  more  free  competition  in  the  7'etail  market,  where  retailers 
can  buy  from  one  or  more  refiners,  would  not  actually  bring  down 
the  price  rather  than  raise  it.  by  permitting  the  majors  to  dominate 
the  markets  as  they  do  in  almost  every  state  in  this  Nation. 

Attorney  General  Bell.  You  may  be  light,  but  that  is  not  my  idea. 
Based  on  my  experience  as  a  lawyer  and  not  as  Attorney  General,  I 
know  for  a  fact  that  the  oil  companies  want  to  get  out  of  the  retail 
business.  What  you  refer  to  about  driving  out  independent  service 
station  operators  I  think  has  gone  on  in  the  past. 

I  think  if  you'll  call  some  witnesses  here,  you  would  find  out  that 
the.  oil  companies  are  not  enamored  with  running  retail  gasoline  sta- 
tions. They  would  like  to  get  out  of  that,  Xow  what  will  happen  to 
the  price  I  don't  know;  I  can't  predict  that, 

Senator  Metzenbaum.  We  had  testimony  before  us  just  last  week 
from  independents.  We  had  a  man  by  the  name  of  Walcutt  from  my 
own  state  who  indicated  howT  his  own  company  has  been  driven  out. 
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He  had  250  .stations  and  this  has  been  reduced  very  substantially.  I 
think  that,  may  have  been  the  case  in  the  past.  With  the  great  de- 
mand for  energy  or  gasoline  at  the  moment.  I  don't  think  that  this 
is  a  losing  end  of  the  marketplace  for  the  oil  companies  at  the 
moment. 

Attorney  General  Bell.  I  happened  to  represent  a  client  who 
negotiated  with  nine  oil  companies  to  take  over  their  retail  stations 
in  all  of  the  southeast.  So  either  I  am  wrong,  or  you  are  wrong.  They 
made  a  deal  with  one  oil  company. 

Senator  Metzenbaum.  Since  I  have  some  strong  feelings  that  I'm 
right  in  this  instance,  I  would  urge  you — and  myself — to  go  back  and 
reexamine  the  facts.  If  you  come  to  the  conclusion  that  it  would, 
indeed,  bring  down  prices,  then  I  would  hope  that  you  would  support 
divestiture,  at  least  to  the  point  of  retailing  pipelines  as  distinguished 
from  refining  and  drilling. 

Attorney  General  Bell.  I  would  be  glad  to  do  that. 

Senator  Metzexbaum.  In  view  of  the  fact  that  the  top  24  petrole- 
um firms  own  a  substantial  majority  of  our  coal  reserves — and  there 
is  some  argument  as  to  how  you  determine  whether  it  is  a  majority 
of  those  that  are  available,  and  operable — only  eight  of  them  are  pro- 
ducing coal  and  holding  the  others  in  a  nonproducing  category.  Does 
the  Department  of  Justice  intend  to  move  into  the  area  of  the  oil 
companies  and  their  involvement  in  our  alternative  energy  resources  ? 

Attorney  General  Bell.  That  will  be  a  part  of  the  policy  that  I 
will  derive  and  follow.  I  want  to  talk  to  Dr.  Schlesinger  and  co- 
ordinate this  with  him.  It's  a  matter  of  when  we  are  going  to  start 
developing  the  coal  reserves  and  using  more  coal.  It  is  easy  to  pro- 
duce oil  and  natural  gas  and  the  oil  companies  are  in  the  whole  area. 
So  that  will  be  part  of  our  policy. 

Senator  Metzexbaum:.  You  indicated  you  would  talk  with  Dr. 
Schlesinger  about  more  coal  being  produced.  There  was  testimony,  I 
believe,  in  1075.  where  an  oil  company  president  which  had  recently 
purchased  a  coal  company  was  asked  by  the  Senator  from  South 
Dakota  whether  or  not.  if  there  was  price  competition  between  the 
coal  that  his  company  owned  and  the  oil  that  his  company  owned, 
would  he  be  inclined  to  reduce  the  price  or  would  he  bring  up  the 
coal  price  to  the  competitive  oil  price. 

He  answered,  of  course,  they  would  bring  it  up.  They  would  not. 
compete  with  themselves. 

In  view  of  that  kind  of  testimony — and  it  was  the  head  of  Conti- 
nental Oil  Company,  T  might,  add — would  the  Department  not  look 
with  favor  upon  creating  a  free,  competitive  market  between  coal 
and  oil  ? 

Attorney  General  Bell.  Wo  would.  That  brings  us  back  again  to 
the  fact  that  unless  we  are  willing  to  face  shared  monopoly,  we  are 
just  wasting  time.  Unless  we  are  willing  to  get  into  the  idea  of 
shared  monopoly,  we  can  do  very  little  about  these  things.  There  are 
a  few  people  in  all  of  these  areas,  and  they  control  it.  and  they  can 
pick  prices.  You  and  I  are  talking  about  the  same  thing:  we  are 
talking  different  ways. 

Senator  Metzexbaum.  I  just  want  to  be  certain  that  we  are  not 
talking  about  our  Government  again  permitting  a  winking  at  anti- 
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trust  violations  by  reason  of  some  other  national  policy  which  has 
been  done  in  favor  of  the  oil  industry  in  so  many  instances. 

You  are  indicating  that  you  want  to  talk  with  Dr.  Schlesinger 
about  this  question,  and  that  concerns  me  because  if  there  is  a  viola- 
tion of  the  antitrust  laws  in  the  oil  companies  buying  up  coal,  con- 
trolling the  uranium  market,  and  the  other  alternative  resources, 
then  isn't  it  obligatory  to  move  into  that  area  in  order  to  force  the 
oil  companies  out  of  business  ? 

Attorney  General  Bell.  I  may  have  given  you  the  wrong  impres- 
sion. I  said  I  wanted  to  coordinate  with  Dr.  Schlesinger.  But  T  am 
the  Attorney  General,  and  I  am  the  one  responsible  for  the  antitrust 
policy.  I  will  be  making  this  decision  myself. 

Senator  Metzenbaum.  Inasmuch  as  the  Department  has  indicated 
that  you  would  support  divestiture  with  respect  to  the  oil  companies" 
ownership  of  their  pipelines,  a  similar  situation  prevails  in  an  allied 
field.  That  is  where  the  gas  companies  also  have  this  high  degree  of 
concentration  where  the  producers  own  the  pipelines  and,  in  some 
instances,  the  marketers  own  the  pipelines,  but  it  all  ties  together. 
Would  the  Department's  position  be  the  same  in  supporting  divesti- 
ture as  far  as  the  natural  gas  pipelines  are  concerned? 

Attorney  General  Bell.  I  don't  know  about  that.  Senator.  I  would 
have  to  study  that.  We  don't  want  to  get  people  where  they  won't 
invest  in  pipelines.  We  are  trying  to  move  coal  now  through  pipe- 
lines. They  call  it  slurry.  You  have  to  leave  the  free  sector  so  that 
they  will  invest  to  do  all  these  new  innovative  things.  I  haven't  heard 
of  the  government  getting  ready  to  do  any  of  these  things.  So  I 
don't  want  to  be  giving  answers  to  something  where  I  don't  know 
all  the  facts. 

The  risk  in  pipelines  is  that  some  small  number  of  companies  will 
control  the  line  and  won't  let  others  use  it. 
Senator  Metzenbaum.  That's  correct. 

Attorney  General  Bell.  So  we  have  to  open  the  line.  That  is  a 
different  thing  from  making  them  divest  sometimes.  T  can't  answer 
that  question  without  knowing  more  of  the  facts.  I  know  we  are 
trying  to  do  more  of  this  and  not  less. 

Senator  Metzenbaum.  There  is  legislation  pending  here  for  di- 
vestiture in  the  gas  industry  as  well.  I  have  introduced  it.  I  would  ap- 
preciate the  Department  advising  me  of  your  position  on  that  subject 
at  an  early  date  if  possible. 

Attorney  General  Bell.  We'll  be  glad  to  do  that. 
Senator  Metzenbaum.  Does  the  Justice  Department  intend  to,  or 
are  you  involved  in  any  investigations  at  the  present  time  concern- 
ing the  banking  interlocks  that  exist  with  respect  to  the  major 
petroleum  companies  Avhere  the  same  oil  companies  have  board  mem- 
bers coming  from  various  major  national  banks  in  the  country, 
such  as  Chase  having  somebody  on  one  oil  company  board  as  well  as 
one  or  two  others  or  Bank  of  America  or  National  City?  Are  you 
moving  in  that  area? 

Attorney  General  Bell.  I  would  like  to  ask  one  of  my  staff. 
I  am  told  that  we  are  studying  the  question  of  whether  new  legis- 
lation is  needed  in  that  area.  We  have  had  some  inquiries  and  some 
studies  before.  But  that  is  all  we  are  doing. 
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Senator  Metzexbaum.  I  would  appreciate  hearing  from  you  on 
that  subject  at  the  earliest  possible  date  also.  I  think  it  does  provide 
a  means  of  providing  this  interlocking  relationship  and  control  by  a 
means  actually  outside  the  industry  itself. 

Attorney  General  Bell.  All  right. 

Senator' Metzexbaum.  In  connection  with  the  matter  of  the  pipe- 
line ownership  and  the  divestiture  matter  of  natural  gas  pipelines,  as 
distinguished  from  oil.  I  would  like  to  point  out  to  you  that  no  new 
investment  is  actually  needed  in  this  area.  Natural  gas  pipelines  now 
have  more  than  an  adequate  amount  of  capacity.  But  it  isn't  always 
available,  nor  is  it  always  available  on  competitive  basis  to  all  who  are 
involved  in  the  industry. 

You  mentioned  a  number  of  areas  where  you  thought  that  special 
treatment  has  been  provided  by  reason  of  exemptions  and  immuni- 
ties and  that  the  Department  may  want  to  suggest  to  Congress  the 
elimination  of  some  of  those  immunities.  Are  there  any  of  them  at 
this  point  that  you  are  prepared  to  advise  the  subcommittee  about  as 
to  ones  in  which  you  think  the  Department  would  suggest  that  the 
exemption  or  immunities  be  eliminated? 

Attorney  General  Bell.  Que  specific  one  in  which  we  have  had 
some  complaints  and  I  have  been  looking  into  it  is  the  milk  coops.  I 
know  that  is  a  sensitive  thing,  perhaps,  with  the  Congress  to  mention 
the  word  "coops."  But  you  will  find  that  there  are  a  good  many  inde- 
pendent dairymen  and  processors  and  distributors  who  are  very 
unhappy  about  the  growth  of  the  coops  in  the  milk  field.  That  is 
one. 

Senator  Metzexbaum.  Are  there  any  others  you  can  think  of  at 
the  moment? 

Attorney  General  Bell.  I  listed  several  in  my  testimony  that 
should  be  looked  at.  We  have  just  had  a  paper  prepared  on  this  at 
the  Justice.  Department  which  may  have  been  made  available.  The 
main  one  I  have  heard  so  far  has  to  do  with  the  milk  coops.  Of 
course,  there  is  always  somebody  who  says  that  the  unions  should  be 
covered  by  the  antitrust  laws,  and  they  are  covered  now  if  they  get 
into  a  business.  I  don't  know  how  much  of  a  problem  that  is. 

But  we  list  a  number  in  my  testimony.  We  have  the  learned  pro- 
fessions, a  lot  of  things  in  the  insurance  field,  labor,  marine  insur- 
ance, some  energy  exemptions — although  I  don't  know  what  they  are 
— some  export  trade  associations,  and  Government  enterprises.  I  re- 
member filing  a  dissenting  opinion  because  the  REA  was  able  to  vio- 
late the  antitrust  laws  with  impunitv  because  they  are  a  Govern- 
ment agency.  When  I  was  on  the  Fifth  Circuit.  I  thought  that  they 
should  be  covered.  They  required  an  exclusive-dealing  contract.  But 
because  they  are  a  Government  agency,  financed  by  the  Government, 
they  could  do  something  the  Alabama  Power  Company  could  not  do. 
Which  I  thought  was  wrong,  and  I  think  it  is  wrong  now. 

Senator  Metzexbaum.  I  have  a  number  of  other  questions,  but  T 
want  to  be  fair  to  the  other  members  of  the  subcommittee  and  T  will 
terminate  at  this  point. 

T  would  like  to  say  that  some  of  us  feel  that  there  is  a  great  sense 
of  urgencv.  T,  for  one,  would  like  to  indicate  that  we  are  looking 
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forward  to  your  Department's  prompt  action  in  this  area.  We  hope 
to  encourage  and  support  you  in  any  of  the  public  statements  you 
have  heretofore  made.  We  are  prepared  to  help  you  in  that  respect. 

Attorney  General  Bell.  Thank  you.  Senator. 

Senator  Kennedy.  Senator  Mathias? 

Senator  Mathias.  Mr.  Attorney  General,  it  is  a  great  pleasure  to 
join,  with  the  other  members  of  the  subcommittee  in  welcoming  you 
back  here. 

Attorney  General  Bell.  It's  like  returning  to  the  old  wars. 
[Laughter.] 

Senator  Mathias.  Maybe  it's  a  little  like  those  of  about  30  or  40 
years  ago  when  we  had  the  blue  and  gray  conventions.  We  got  the 
veterans  of  the  Grand  Army  of  the  Bepublic  and  the  veterans  of  the 
Confederate.  Army  together  and  sat  down  in  peace  and  friendship. 

Attorney  General  Bell.  That's  right. 

Senator  Mathias.  I  was  delighted  to  hea,r  you  say  in  your  state- 
ment that  you  thought  well  of  some  further  in-depth  studies  on  the 
subject  of  antitrust,  in  referring  to  Chairman  Pertschuk's  recom- 
mendations last  week.  I  couldn't  agree  more  that  this  kind  of  ex- 
ploration is  far  overdue. 

It  has  been  about  25  years  now  since  the  Brownell  Commission 
really  looked  into  the  antitrust  law.  That's  a  quarter  of  a  century  in 
which  a  lot  has  happened  to  the  world  economy,  and  a  lot  has  hap- 
pened to  the  American  economy.  I  think  what  happens  in  the  world 
economy  is  of  enormous  importance  because  we  are  more  and  more 
involved  with  the  world  economy.  But  if  3Tou  look  back  to  the  Brown- 
ell Commission,  they  dealt  with  a  codification  of  what  the  lav/  was. 

Attorney  General  Bell.  Eight. 

Senator  Mathias.  They  didn't  really  look  at  what  the  law  ought 
to  be. 

I  wonder  if  you  think  the  time  has  come  where  we  should  begin  to 
look,  not  only  at  the  kinds  of  changes  which  have  taken  place  in  the 
law  as  a  result  of  cases  and  administrative  practice,  but  also  as  a 
result  of  the  changed  economic  conditions  in  the  past  quarter-century. 

Attorney  General  Bell.  I  think  there  may  be  a  good  deal  to  that. 
My  mind  has  been  open  since  I've  been  here.  As  a  lawyer,  handling 
defendants  in  antitrust  cases,  I  had  a  more  narrow  focus  than  I  have 
now.  We  not  only  have  a  world  trade  problem,  but  this  raises  anti- 
trust problems  with  other  countries.  For  example,  I  have  to  go  to 
Canada  and  meet  with  the  Solicitor  General,  in  June,  about  some 
nroblems  they  think  they  have  which  are  caused  by  our  antitrust 
laws.  Then  we  have  had  the  enormous  increase  in  energy  concentra- 
tion. We  have  conglomerates.  All  those  problems  have  come  up  since 
the  Brownell  report. 

You  are  right  ;  the  Brownell  report  didn't  deal  with  the  substan- 
tive law  so  much  as  it  did  with  trying  to  clarify  the  substantive  law. 
No  new  law  was  introduced.  So  that  might  be  a  productive  idea — to 
mavbo  put  a  group  together  and  come  up  with  a  study  on  what  the 
antitrust  laws  should  he  like. 

T  said  before  that  I  didn't  think  wtp  needed  any  new  laws.  We  need 
to  learn  how  to  try  cases,  and  whether  the  courts  can  handle  certain 
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kinds  of  cases  or  whether  Congress  should  handle  them.  But  that  is 
the  sort  of  thing  that  will  be  covered  in  this  report. 

Senator  Mathias.  I  think  there  should  be  a  blue  ribbon  report 
that  should  be  generated  by  a  committee  to  represent,  industry,  labor, 
consumers,  and  the  whole  range  of  our  very  complex  economy. 

Attorney  General  Bell.  I  would  be  glad  to  cooperate  with  the  sub- 
committee on  getting  up  such  a  study.  I  think  it  might  be  productive. 
Senator  Mathias.  With  no  derogation  to  our  chairman  and  to  my 
colleagues  on  the  subcommittee,  T  will  say  that  this  committee  really 
ought  to  be  the  one  that  did  that  job.  Hut  I'm  not  sure  that  the  public 
has  confidence.  I  once  proposed  that  to  a  former  chairman  of  the 
board  of  General  Motors  who  has  long-since  retired.  He  came  to  see 
us  very  much  aggrieved  at  some  action  being  taken  against  General 
Motors  in  the  antitrust  field. 

I  said:  I  think  you  have  a,  point.  The  law  perhaps  is  being  unrea- 
sonable here,  and  we  ought  to  change,  the  law.  He  said:  Don't  start 
fiddling  around  with  it.  T  said:  Why  not?  You  are  complaining  about 
it.  He  said:  If  you  fellows  in  Congress  get  started  working  on  this 
antitrust  law.  I  don't  know  where  you  are  going  to  end  up. 

So  I  think  from  the  point  of  view  of  public  confidence,  we  need 
a  blue  ribbon  commission  here  which  would  bring  in 

Attorney  General  Bell.  We  could  sponsor  it  at  the  Justice  De- 
partment nnd  stamp  it.  I  don't  think  it  would  be  any  problems.  We 
could  coordinate  with  your  committee. 

That  fellow  at  General  Motors  is  like  Bert  Lance  with  the  story  he 
tells  to  the  businessmen  that  some  old  fellow  told  him  when  he  was 
a  young  man :  If  it  ain't  broke,  don't  fix  it.  I  think  a  lot  of  business- 
men feel  that  way  about  the  antitrust  laws.  They've  learned  to  live 
with  the  laws  we  have  now.  and  they  don't  know  what  might  happen 
if  we  start  studying  it  too  much. 

Senator  Mathias.  I  have  had  a  bill  in  Congress  ever  since  that 
conversation  took  place  when  I  was  a  member  of  the  House  of  Rep- 
resentatives. I  think  the  time  has  come  when  we  are  a  quarter  cen- 
tury down  the  road  from  the  Brownell  Commission.  As  worthy  as 
that  effort  was.  it  was  not  reallv  a  subjective  look  at  the  law.  It  was 
just  codifying  what  existed.  I  think  that  it  might  reflect  well  on  our 
efforts  at  this  moment  in  history  if  we  would  go  forward  with  that. 

Attorney  General  Bell.  Let  me  explore  that  with  you  and  the 
chairman  a  little  later. 

Senator  Mathias.  I  would  welcome  that  chance. 

Senator  Kennedy.  I  don't  think  anyone  could  have  sat  through 
just  even  the  brief  hearings  we  had  last  week  and  not  recognize  the 
enormous  complexity  of  the  problem,  even  having  been  a  member  of 
the  committee  for  several  years. 

But  the  thing  that  concern  me  in  terms  of  the  fashioning  of  a 
study  is  that  this  subcommittee,  under  Chairman  Hart,  studied  these 
issues  for  a  period  of  14  years  and  40  volumes  of  committee  reports. 
They  reached  a.  legislative  proposal,  which  some  agree  with  and 
many  do  not.  There  were  two  presidential  commissions  that  wer<» 
appointed  under  both  Johnson  and  Nixon  that  studied  this. 

I  think  that  we  constantly  should  be  thinking  about  ways  that  we 
can  be  more  effective  in  assuring  that  the  competitive  forces  in  on*' 
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society  are  going  to  function  and  work.  I  think  that  is  important  for 
the  economy;  I  think  it  is  essential  in  terms  of  the  consumer;  and  I 
think  it  is  consistent  in  terms  of  our  whole  socio-political  fabric  in 
our  society.  I  think  those  factors  are  essential. 

So  I  think  we  should  continue  to  review  this.  I  know  that  the 
Senator  is  not  suggesting  that  any  additional  review  or  study  will 
result  in  any  hesitation  to  proceed  now  in  a  strong  and  vigorous  way 
— the  ways  that  the  antitrust  laws  should  be  enforced. 

I  am  glad  to  welcome  the  idea.  I  have  seen  five  presidential  com- 
missions on  violence,  and  I  have  seen  five  recommendations  in  terms 
of  how  we  should  deal  with  some  of  the  problems  of  crime.  These 
are  just  being  stacked  away. 

We  did  a  long  set  of  hearings  on  a  subcommittee  that  I  was  chair- 
man of  for  many  years,  the  Administrative  Practice  and  Procedure 
Subcommittee.  We  had  3  days  of  hearings  on  various  presidential 
commissions,  and  what  happened  to  them?  They  are  all  gathering 
dust  back  in  the  stacks. 

I  know  this  isn't  suggested  because  I  have  too  high  a  regard  and 
respect  and  I  know  the  sincerity  of  the  Senator's  recommendation. 

We  are  unlike  the  British  system,  for  example,  that  requires  that 
when  you  have  a  presidential  commission  and  they  make  recommen- 
dations, the  Government  has  to  respond  within  60  to  90  days  to  every 
one  of  those  recommendations  on  what  actions  they  are  going  to  take 
and  the  reasons  that  they  agree  or  differ  with  it.  They  know  with 
the  King's  Commission  or  the  Queen's  Commission  or  the  issuing  of 
the  White  Paper  that  if  they  make  recommendations,  you  are  either 
going  to  have  action  or  you  are  not  and  the  reasons  for  those. 

There  are  important  areas  for  study.  We  asked  the  bar  association 
to  help  us  in  whether  it  makes  sense  to  have  a  blue  ribbon  set  of 
judges  or  not.  We  asked  the  bar  association  to  give  us  advice  on  those 
particular  things  and  how  to  handle  the  big  case.  We  can  peel  off 
some  of  these  areas  and  continue  to  study  and  pursue  them.  I  don't 
want  my  remarks  to  be  interpreted  as  not  being  committed  towards 
continuing  exploration  into  ways  that  we  can  be  more  effective  in 
doing  this  and  how  priorities  can  be  established. 

The  call  I  don't  want  to  hear  as  we  pursue  these  various  factors  is 
that  we  don't  have  to  move  ahead  too  much  into  the  energy  areas  or 
what  is  going  to  happen  to  concentration  in  the  insulation  industry 
with  the  President's  tax  because  we  are  going  to  have  this  study 
that  is  going  to  come  back  in  a  couple  of  years. 

Attorney  General  Belt,.  It  was  not  my  idea — and  I'm  sure  it  was 
not  Senator  Mathias' — that  we  would  stop  all  this  study.  The  Brown- 
ell  report,  as  Senator  Mathias  has  suggested,  was  one  of  the  better- 
received  reports  that  has  ever  been  made  in  the  Government.  All  the 
antitrust  lawyers  were  glad  to  have  it.  It  was  quite  helpful.  All  these 
things,  of  course,  would  have  to  go  on  even  though  there  was  a  study. 
But  we  obviously  cannot  settle  that  this  morning. 

Senator  Mathias.  If  I  can  recover  the  floor 

TLaughter.] 

Senator  Mathias.  I  think  it  is  a  very  useful  thing  which  we  ought 
to  pursue.  I  would  welcome  the  chance  to  discuss  it  with  you.  Mr. 
Attornev  General. 
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I  want  to  assure  the  Chairman  that  I  think  his  fears  about  it  are 
unfounded.  First,  if  we  set  it  up  in  the  proper  atmosphere  with  the 
proper  representation  and  full  administration  support,  I  think  we 
could  command  interest  and  participation  by  a  wide  range  in  our 
economy  and  our  society. 

Second,  I  don't  contemplate  for  a  minute  that  this  committee,  un- 
der the  leadership  of  the  chairman  is  going  to  be  asleep  in  its  over- 
sight functions.  I  would  think  that  this  kind  of  a  report  would  take 
a  considerable  period  of  time  to  develop.  There  would  be  no  pause 
during  the  deliberation  of  the  commission. 

Attorney  General  Bell.  There  would  be  very  little  rest  between 
the  chairman  and  the  whip.  Senator  Metzenbaum  is  the  whip  of  the 
committee,  I  believe.  [Laughter.] 

Senator  Mathias.  I  will  urge  him  on.  So  I  don't  think  that  the 
chairman  need  fear  that. 

What  I  would  think  would  come  out  is  a  long  prospective,  based  on 
the  very  change  in  economic  conditions  that  the  world  faces.  I  think 
it  could  be  of  importance  to  the  Congress  in  fashioning  changes  in 
the  law.  After  all.  the  antitrust  laws  are  almost  a  century  old  now. 
Our  society  has  changed  enormously  in  that  period  of  time.  If  we 
are  going  to  keep  the  marketplace  free,  we  have  to  look  at  the  mar- 
ketplace as  it  is,  not  as  it  was.  I  think  that  is  the  whole  purpose. 

I  won't  belabor  that  any  further,  but  I  hope  that  we  can  followup 
on  your  suggestion  that  we  talk  further.  I  was  interested  when  you 
said  a  few  minutes  ago.  on  the  question  of  the  energy  industry,  you 
needed  to  know  more.  In  that  respect,  we  are  all  certainly  in  the 
same  boat.  We  need  to  know  more. 

This  leads  me  to  another  proposal  that  I  made  last  year  at  the  time 
this  subcommittee  was  discussing  divestiture.  An  alternative  to  the 
divestiture  was  the  functional  division  of  the  companies  and  the  re- 
quirement for  an  accounting  by  function  and  some  requirement  that 
pricing  between  different  divisions  of  the  company  be  open  to  scru- 
tiny and  perhaps  to  fair  trade  practices.  Has  that  concept  come  to 
your  attention? 

Attorney  General  Bell.  It  has  not,  but  it  sounds  as  though  it  is  a 
good  approach.  That  gets  back  to  the  price  at  retail,  whether  it  is 
worthwhile  to  divest  all  the  retail  functions  for  example. 

That  gets  down  to  whether  there  is  any  profit  and  what  the  profit 
is,  if  any.  in  the  retail.  I  see  exactly  what  you  are  talking  about. 
We'll  try  to  work  that  in  to  the  policy  statement  that  we  file. 

Senator  Mathias.  The  industry  raised  some  questions  as  to  the 
supervision  in  this  practice,  but  several  companies  have  already 
undertaken  these  functional  divisions  and  this  functional  accounting. 

Attorney  General  Bell.  I  would  be  quite  surprised  if  they  didn't 
have  that  information  available. 

Senator  Mathias.  I'm  sure  they  do:  but  whether  they  make  it 
available  to  you  and  me  is  another  question.  That  would  be  the  im- 
portance and  the  value  of  this  proposal.  It  would  have  to  be  informa- 
tion which  was  available. 

Attorney  General  Bell.  We'll  look  into  that  one  when  we  file  this 
policy  statement. 
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Senator  Mathias.  I'll  take  the  liberty  of  sending  you  something 
on  the  bill  I  introduced.  I  believe  now  that  the  chairman  and  I  have 
consumed  my  time.  [Laughter.] 

Senator  Kennedy.  Senator  Laxalt? 

Senator  Laxalt.  Mr.  Attorney  General,  may  I  also  welcome  you 
here. 

Attorney  General  Bell.  Thank  you.  Senator  Laxalt. 

Senator  Laxalt.  In  a  sense,  I  think  that  you  and  I  are  kindred 
souls  because  we  are  relatively  freshmen  in  the  field.  I  want  you  to 
know  that  I  feel  that  you  have  been  in  the  real  world,  and  I  value 
your  opinion  in  these  matters. 

Attorney  General  Bell.  Thank  you. 

Senator  Laxalt.  I  came  to  this  subcommittee  because  I  personal  1\ 
view  undue  concentrations  of  power — whether  political  or  economic 
— as  the  greatest  single  threat  we  have  to  individual  liberties  in  this 
country.  I  have  been  sitting  here  for  days  on  end  with  Senator  Ken- 
nedy. What  I  have  heard  disturbs  me.  I  am  going  to  ask  you  some 
broad,  philosophical  questions. 

Do  you  think,  in  view  of  the  complexity  of  modern  life  and  the 
great  concentrations  of  political  and  economic  power  that  is  vested 
in  Fortune  500,  they  are  really  beyond  the  pale,  as  far  as  effective 
antitrust  enforcement  is  concerned  ? 

Attorney  General  Bell.  That  was  a  question  I  raised  at  the  anti- 
trust section  of  the  American  Bar  meeting. 

Senator  Laxalt.  It  is  a  threshold  question,  and  I  wonder  about  if. 

Attorney  General  Bell.  Have  wo  reached  the  point  where  we  can 
only  control  small  companies,  and  the  larger  are  beyond  the  pale  of 
the  court  system? 

If  so,  should  not  the  Congress  have  to  address  those  problems? 
That  is  assuming  there  is  something  wrong  with  the  concentration  of 
power. 

I  agree  with  you  that  all  lose  our  liberties  if  we  can't  avoid  con- 
centrations of  power — political  or  business — because  power  is  always 
abused,  it  seems  to  me.  Once  you  iiet  power  you  have  to  abuse  it,  not 
always,  but  you  have  to  abuse  it.  So  I  think  it  is  a  good  question. 

I  was  trying  to  o;et  the  attention  of  the  American  antitrust  law- 
yers at  this  dinner  when  I  made  this  speech.  I  must  say  I  got  their 
attention.  I  upset  them  a  good  deal  with  the  comment.  But  I  think 
they  will  start  thinking.  They  will  come  up  with  new  ways  to  keep 
these  matters  within  the  confines  of  the  judicial  process  so  that  may- 
be Congress  won't  have  to  deal  with  it. 

Senator  Laxalt.  I  hope  not. 

Attorney  General  Bell.  I  have  a  number  of  people  who  have  com- 
mented to  me  that  they  thought  we  were  concentrating  on  small 
companies  and  letting  all  the  larrre  companies  go.  "When  I  look  at 
the  list  of  cases  that  we  have  had  in  the  office  that  have  been  filed  in 
the  last  year,  there  was  some  merit  in  that.  That  is  not  to  say  we 
didn't  tile  suits  against  a.  number  of  large  companies,  but  there  were 
a  lot  of  suits  against  small  ones. 

It  Lr^fs  down  to  carmcitv.  and  what  you  are  capable  of  doin<r. 

Senator  Laxalt.  Speaking  of  concentrations  of  power,  what  justi- 
fiable reason  is  there  presently  with  the  unions  being  exempted? 
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Attorney  General  Bell.  T  would  have  to  say  that  there  wouldn't  bo 
any  justification  if  that  were  true.  The  Supreme  Court  fashioned 
some  decisions,  as  you  know,  that  if  the  union  are  in  collaboration 
with  business  or  are  in  business,  then  they  are  not  exempt.  So  that, 
to  some  extent,  has  solved  that  problem. 

Senator  Laxalt.  Would  you  extend  the  exemption  or  limit  it  here 
as  a  part  of  our  deliberations? 

Attorney  General  Bell.  T  wouldn't  want  to  extend  any  exemp- 
tions. I  suggested  that  Ave  should  look  at  all  these  exemptions.  If  we 
say  we  are  going  to  have  a  free  economy,  then  let's  have  one. 

Senator  Laxalt.  You  indicated  in  your  remarks  that  you  wanted 
the  Enforcement  Division's  enforcement  procedures  to  be  second  to 
none.  I  applaud  that.  Sometimes  I  wonder  if  that  is  realistic,  how- 
ever, because  when  you  look  at  the  state  level  you  find  the  govern- 
mental forces  and  the  attorney  general's  office  invariably  outmanned 
and  outgunned  by  the  utilities  and  whatever. 

Listening  to  the  testimony  here,  it  is  my  conclusion  that  a  lot  of 
the  problem  is  not  so  much  the  substance  of  the  law  as  such,  but  how 
to  establish  priorities  and  get  the  job  done. 

Attorney  General  Bell.  That's  it. 

Senator  Laxalt.  It  seems  to  me  that  we  should  approach  the  prob- 
lem on  a  rifle  shot  basis  rather  than  a  shotgun  basis.  That  being  the 
case,  obviously  a  division  of  work  is  in  order. 

I  was  a  little  concerned  the  other  day  when  we  heard  testimony 
from  the  FTC  indicating  that  they  are  involved  in  the  professions 
and  the  regulation  of  the  professions.  They  probably  need  regulation 
and  some  of  their  practices  need  regulation.  But  why  in  the  world 
should  we  in  Washington  be  concerned  with  that  when  it  could  best 
be  handled  on  a  state  level?  Do  you  have  any  feelings  concerning 
that,  type  of  thing? 

Attorney  General  Bell.  I  do.  Assuming  it  would  be  handled  on  a 
State  level,  I  strongly  favor  leaving  regulation  of  the  bar  with  the 
state  Supreme  Courts  who  now  set  standards  for  admission  to  the 
bar  and  promulgate  the  ethical  standards  and  also  take  care  of  seeing 
whatever  is  done  doesn't  violate  the  antitrust,  law. 

That  would  be  the  perfect  world  if  we  could  do  that.  It  might  be 
that  under  our  policy  of  conciliation  that  we  now  have  at  the  Justice 
Department,  we  could  make  some  progress  in  that  area. 

Senator  Laxalt.  It  would  seem  to  me  it  would  be  worthwhile  to 
examine  each  and  every  area  that  lends  itself  to  statewide  treatment. 
As  a  matter  of  priority.  I  think  we  should  shed  it.  I  think  they 
would  do  as  good  a  job  as  we  would  do — or  better.  We  had  some 
judges — to  draw  upon  your  experience,  as  a  jud<re — who  seemed  feel 
that,  they  had  enough  expertise  in  the  profession  to  listen  to  these 
highly  complex  and  technical  antitrust,  cases.  Do  you  share  that 
feelimr  ? 

Attorney  General  Bell.  I  do.  What  is  wrong  with  the  court  system 
is  that  they  have  too  many  cases,  and  they  can't  give  the  time  to  an 
antitrust  case.  Most  of  the  Federal  judges  in  the  country  would  be 
entirely  capable  of  assessing  complex  testimony  and  reaching  judg- 
ments. But  there  are  very  few  judges  that  I  know  anything  about 
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that  take  a  case  and  study  it  to  begin  with,  program  it  from  a  time 
standpoint  for  when  everything  is  supposed  to  happen  and  when  it 
is  going  to  be  tried,  and  really  stay  on  top  of  the  case.  That's  the 
weakness  in  the  system. 

Senator  Laxalt.  I  think  it  is  also.  That  is  apparent  from  the  testi- 
mony here.  Do  you  think  we  should  have  a  blue  ribbon  panel  on 
antitrust  cases  ? 

Attorney  General  Bell.  That's  an  appealing  idea,  but  it  is  one 
we  have  to  resist  I  think.  If  every  area  of  the  law  wants  to  get 
special  judges,  the  tax  lawyers  and  the  patent  lawyers,  we  would 
end  up  debauching  the  judicial  system. 

Senator  Laxalt.  You  don't  think  the  antitrust  problem  is  so  severe 
as  to  distinguish  it  from  the  other  areas? 
Attorney  General  Bell.  I  don't. 

Senator  Laxalt.  How  about  lawyers?  From  the  testimony  here  so 
far,  we  apparently  have  in  Justice,  as  well  as  in  FTC.  a  number  of 
young,  very  capable  and  dedicated  lawyers.  They  are  underpaid  in 
relation  to  what  is  being  paid  on  the  outside,  and  they  are  relative 
inexperienced.  There  have  been  suggestions  here  that  perhaps  in 
certain  cases  we  should  contract  and  go  to  the  outside. 
What  is  your  feeling  concerning  that  ? 

Attorney  General  Bell.  I  think  that  may  be  true,  and  I  brought 
that  idea  here,  I  think.  I  may  not  be  the  author  of  it.  but  that  has 
happened  from  time  to  time.  Jim  Neal  prosecuted  the  Watergate 
case  on  a  contract,  for  example. 

There  is  a  special  employee's  statute  on  the  books  that  allows  that. 
I  have  talked  to  some  antitrust  lawyers  about  some  of  our  problems. 
They  have  suggested  that  perhaps  in  certain  cases  we  should*  bring  in 
lawyers  from  outside  to  assess  the  situation  to  see  what  we  should  do. 
Senator  Laxalt.  Would  this  create  a  serious  morale  problem  do 
you  think  with  your  own  lawyers? 

Attorney  General  Bell.  I  don't  think  so.  I  think  most  of  our  law- 
yers would  welcome  bringing  somebody  in,  at  least  to  advise  and 
counsel  with  them.  They  know  that  some  of  these  cases  are  really 
large  cases.  Lawyers  like  to  get  all  the  help  they  can  get — at  least 
that's  been  my  experience. 

Senator  Laxalt.  It  appears  to  me  in  the  cases  that  are  dragging 
out  that  they  are  dragging  out  because  of  the  extended  discovery 
procedures  which  can  be  utilized  for  purposes  of  delay.  Do  you  see 
anything  that  we  here  in  the  subcommittee  can  do  in  addressing 
ourselves  to  that  problem  of  jurisdiction?  Is  that  purely  a  mechanical 
problem  to  be  handled  by  a  tough  job  ? 

Attorney  General  Bell.  I  don't  know  how  to  handle  it.  I  was  in 
that  business  of  delaying.  That's  the  way  I  made  a  living.  I  thought 
I  was  pretty  good  at  it. 

Senator  Mathias.  There  are  two  sides  to  that  coin. 
Attorney  General  Bell.  I'm  on  a  committee  of  the  American  Col- 
lege Trial  Lawyers  to  try  to  do  something  about  the  discovery  prob- 
lems. I  am  on  the  Rules  Committee  of  the  Judicial  Conference  where 
we  are  studying  the  problem.  The  best  answer  to  it  is  a  good  judge. 
But  there  should  be  something  more  we  could  do.  There  should  be 
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some  requirement  or  some  amendment  to  the  Federal  Rules  saying 
that  the  judge  within  a  certain  number  of  days  has  to  meet  and 
settle  the  issues  in  a  case.  That,  in  itself,  will  restrict  discovery. 

There  are  a  few  tilings  like  that  that  will  be  recommended.  It  may 
be  we  will  get  somewhere.  If  the  subcommittee  had  a  message  to  send, 
it  would  be  to  the  judges  about  how  to  manage  a  complex  case.  I 
would  commend  to  you  something  they  call  the  Manual  on  Complex 
Litigation.  It  is  so  complex  it  doesn't  help  much. 

Senator  Laxalt.  Some  of  the  other  judges  said  that. 

Attorney  General  Bell.  They  made  it  too  complex.  I  tried  to  get 
a  committee  of  lawyers  added  to  the  judges'  committee  as  just  an 
advisory  committee,  and  I  have  never  been  able  to  get  a  committee 
of  lawyers  added. 

Senator  Laxalt.  To  me,  this  whole  area  presents  the  most  serious 
problems.  I  don't  know  how  there  can  be  credibility  in  the  process 
when  these  big  cases  can  be  extended  for  year  after  year.  When  they 
are  finally  concluded,  the  facts  aren't  even  relevant.  It  is  a  brand 
new  ballgame. 

So  there  can't  be  any  credibility  in  the  process  on  the  part  of  the 
general  public.  We're  wasting  all  our  money  and  devoting  all  these 
resources,  which  to  me  is  all  on  a  fairly  futile  trip.  There  can't  be 
much  credibility  even  among  the  sophisticates  for  the  same  reason. 

Attorney  General  Bell.  Let  me  give  you  an  example  of  what  a 
good  judge  can  do.  I  was  on  an  antitrust  suit  last  year  in  Miami. 
It  was  filed  in  May  or  June,  and  the  judge  set  a  program  up.  He 
said  on  a  certain  day,  around  December  1,  discovery  will  end;  pre- 
trial will  be  held  on  December  15,  and  he  set  the  case  for  trial  on 
January  15. 

We  had  a  lawyer  in  Miami  who  was  associated  with  me  in  the 
case,  and  I  said:  He's  not  serious  about  this  is  he?  He  said:  He's 
very  serious.  As  a  i-esult,  everybody  got  busy;  and  in  December,  we 
settled  the  case.  The  day  of  reckoning  was  there,  and  that  ended  it. 
But  that  is  what  a  good  judge  can  do — one  that  has  time  to  pay  at- 
tention to  his  cases. 

Senator  Laxalt.  Thank  you,  Mr.  Attorney  General.  You  have  been 
very  helpful  to  me. 

Senator  Kennedy.  Attorney  General,  you  will  be  pleased  to  know 
that  you  have  had  more  members  of  the  committee  in  attendance 
this  morning  than  at  any  other  time  since  the  subcommittee  consid- 
ered the  divestiture  vote.  Before  that,  for  a  period  of  about  10  years. 
So  you  know  we  are  interested. 

Attorney  General  Bell.  I  am  sort  of  a  friend  of  the  subcommittee. 
I've  been  here  many  times. 

Senator  Kennedy.  Just  following  up  what  Senator  Laxalt  was 
saying  on  the  question  of  perhaps  the  largest  case,  the  IBM  case, 
is  there  anything  that  you  can  do  personally  to  move  that  case 
along?  Have  you  tried  to  do  anything  on  it?  What  can  you  tell  us? 

Attorney  General  Bell.  That's  a  case  where  there  has  been  some 
conversation  in  about  bringing  in  some  outside  lawyers  to  assess  the 
stiuation.  As  you  know,  in  the  confirmation  hearings,  it  came  out  that 
the  law  firm  I  was  formerly  with  had  done  some  work  for  IBM.  I 
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told  them  I  didn't  know  they  were  clients,  and  T  did  not  participate 
in  the  case.  But  I  do  think  it  needs  someone  who  understand  com- 
plex litigation  to  come  in  maybe  as  a  counselor.  I  think  they  are 
talking  about  doing  that  in  the  Department.  But  T  think  that  is 
one  way. 

Senator  Kennedy.  You  will  keep  us  advised? 
Attorney  General  Bell.  Right. 

Senator  Kennedy.  Before  leaving  this  point,  last  year  the  com- 
mittee and  the  Senate  passed  S.  1136,  which  provided  more  resources 
for  the  Justice  Department,  provided  eontraeting  authority,  pro- 
vided for  the  utilization  of  computers  and  a  variety  of  different 
techniques  to  help  and  assist  the  Department.  That  passed  the  Senate. 
It  was  held  up  in  the  House.  It  was  opposed  by  the  administration. 
I  am  prepared  to  reintroduce  it.  It  would  be  very  helpful  if  we 
were  able  to  get  the  support  of  the  administration  in  that  legislation. 
I  don't  know  whether  you  are  prepared  to  make  any  comment  on 
that. 

Attorney  General  Bell.  I  have  had  no  luck  so  far  with  the  OMB 
on  getting  the  resources,  except  to  a  very  limited  degree.  But  I  will 
look  into  that. 

Senator  Kennedy.  As  you  remarked  earlier,  if  the  Energy  Depart- 
ment, isn't  going  to  decide  antitrust  policy,  we  certainly  don't  want 
OMB  deciding  it.  If  you  would  work  with  us  on  that,  as  I  am  sure 
you  will.  I  think  that  can  be  very  helpful.  We  will  work  with  your 
Department  on  it.  I  think  it  reaches,  at  least  in  this  particular  area 
in  terms  of  resources,  well  down  the  road. 

In  the  speech  that  you  made  before  the  Harvard  Law  Review — 
the  one  the  shared  monopoly — this  is  what  you  said:  "There  are 
many  industries  in  which  a  very  small  number  of  firms  hold  domi- 
nant positions.  A  large  and  respectable  body  of  economic  opinion 
attributes  enormous  cost  to  these  essentially  noncompetitive  market 
structures. 

"An  industry  that  is  dominated  by  a  few  large  organizations  and 
firms  will  undoubtedly  be  particularly  aware  of  the  potential  reac- 
tions of  their  competitors  to  individual  pricing  actions.  There  are. 
under  these  circumstance-,  few  incentives  to  lower  prices  across  the 
board.  As  a  result,  pricing  and  oligopoly  industry  tends  to  be  done 
in  lock  step.  Shared  monopoly,  where  it  truly  exists,  ought  to  violate 
the  antitrust  laws." 

That  is  a  strong  statement. 

Today  you  said:  "The  subject  of  concentration  is  perhaps  too 
important  to  be  left  to  litigant  and  judges  who  are  neither  directly 
responsible  to  the  people  nor  able  to  step  back  and  view  the  subject 
on  a  broad,  public  policy  basis.  It  may  well  be  that  if  significant, 
action  is  to  be  taken,  that  it  most  appropriately  should  come  from 
Congress.  And.  thus,  ultimately  from  the  American  people  them- 
selves." 

I  am  just  wondering  which  really  represents  your  viewpoint,  be- 
cause there  appears  to  be  some  discrepancy. 

Attorney  General  Bell.  The  first  statement  to  the  Harvard  Law 
Review  was  when  I  was  getting  into  shared  monopolies.  There  has 
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never  been  a  shared  monopoly  cane  tiled  by  the  Department  of 
Justice. 

I  was  just  getting  into  it.  As  I  learned  more  about  it,  I  talked  with 
my  people,  and  I  found  that  the  remedy  was  a  big  problem.  If  you 
even  find  shared  monopolies,  what  do  you  do  about  it? 

Then  you  have  the  specter  of  the  big  case  which  never  ends.  By  the 
time  I  made  the  next  speech,  which  was  to  the  antitrust  section  of  the 
ABA,  I  had  come  to  the  position  that  maybe  Congress  ought  to  take 
a  look  at  these  things.  That  doesn't  mean  a  shared  monopoly  is  not 
against  the  law.  But  what  do  you  do  about  breaking  up  some  of  these 
shared  monopoly  situations?  What  can  a  court  do  about  it?  Should 
we  leave  to  one  judge  something  that  big? 

Senator  Kennedy.  This  is  what  we  want  to  find  out  your  views 
about.  We  certainly  can  legislate  on  it,  but  we  ought  to  find  out  your 
view  on  this.  It  would  certainly  appear  from  the  Harvard  Law  speech 
that  you  feel  that  this  is  an  area  for  action  on  this  in  terms  of  the 
violation. 

Attorney  General  Bell.  I  don't  recede  from  that  either. 

Senator  Kennedy.  Because  it  would  seem  certainly  consistent  with 
the  power  that  the  FTC  has.  They  are  pursuing  shared  monopoly  in 
the  cereal  cases.  As  we  understand,  in  terms  of  antitrust  laws,  the  FTC 
has  authority  and  power,  and  it  is  an  extremely  important  area.  I 
would  just  be  interested  whether  you  have  any  kind  of  hesitancy  in 
terms  of  the  application  of  the  antitrust  laws  in  those  areas? 

Attorney  General  Bell.  Not  at  all.  As  I  understand  it,  the  Trade 
Commission  has  two  shared  monopoly  proceedings  going.  I  think  one 
is  cereal  and  one  is  oil  perhaps. 

Senator  Kennedy.  That's  correct. 

Attorney  General  Bell.  I  don't  know  how  long  they  have  been 
going,  or  when  they  will  end.  But  I  was  thinking  about  it  from  the 
standpoint,  of  the  courts. 

We  have  had  a  consent  decree  in  the  Westinghouse-General  Elec- 
tric case — which  you  have  probably  heard  testimony  about  already — 
which  was  a  remedy  in  a  shared  monopoly  situation,  where  they  can't 
know  each  other's  pricing  practices.  That  was  done  by  a  consent  de- 
cree. That's  the  only  instance  I  know  of  where  we  dealt  with  it  at  all 
in  the  Justice  Department. 

Senator  Kennedy.  I  think  there  would  be  a  general  feeling  within 
the  committee  that  this  could  very  well  be  a  great  opportunity  for 
the  Antitrust  Division.  We  saw  General  McLaren  pursue  con- 
glomerate mergers  and  I  would  think  that  the  problem  of  shared 
monopoly  would  warrant  testing  of  the  Sherman  and  the  antitrust 
laws  in  these  areas.  I  would  think  that  this  could  be  an  important 
area  for  innovation  and  creativity  for  the  Antitrust  Division.  Then 
we  could  see,  through  court  opinion,  whether  there  would  be  a 
necessitv  to  get  other  kinds  of  legislation. 

But  I  would  think,  in  terms  of  the  economic  implications  of  it 
and  the  consumer  interest  in  it,  it  would  be  important  for  the  Divi- 
sion to  do  this.  I  have  just  a  couple  of  final  areas.  One  is  in  the  area 
of  conglomerate  mergers.  We  have  seen  a  number  of  these  recently. 
The  Antitrust  Division  has  not  challenged  them.  Could  you  give  us 
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just  a  brief  idea  of  what  your  views  are  concerning  these  questions? 
Attorney  General  Bell.  Based  on  the  facts  as  I  have  been  able  to 
learn  them  from  the  Division,  the  merger  movement  is  somewhat 
slow  now  due  to  the  state  of  the  economy.  We  are  having  some,  but 
I  understand  under  the  new  law  where  we  have  to  give  notice,  that 
we  are  handling  that  without  any  problem.  That's  what  I  am  advised. 
Senator  Kennedy.  Where  are  the  regulations?   Have  they  been 
issued  on  this  premerger  notification  procedure  ? 
Attorney  General  Bell.  Let  me  ask  one  of  my  staff. 
Senator  Kennedy.  I  don't  think  they  have. 
I  don't  think  the  premerger  regulations  have  been  issued  yet. 
Attorney  General  Bell.  Within  2  weeks  they  will  be  issued. 
Senator  Kennedy.  Just  a  final  point :  There  is  a  good  deal  of  in- 
terest about  the  reports  of  impending  indictments  of  present   and 
former  FBI  agents.  Can  you  tell  us  whether  there  will  be  any  further 
indictments  in  the  near  future  ? 

Attorney  General  Bell.  That  is  an  involved  subject.  Senator.  The 
New  York  Times  knows  more  about  it  than  I  do.  I  am  having  an 
investigation  made  to  find  out  just  what  is  going  on.  I  have  the  mat- 
ter under  advisement.  I  have  another  grand  jury  that  I  expect  to 
develop  some  other  information  from,  but  I  am  not  prepared  to  say 
right  now  just  what  I  am  going  to  do.  Somebody  at  the  Department, 
apparently,  is  running  the  case  besides  me.  So  I  read  in  the  paper 
what  I'm  going  to  do.  But  I'm  not  quite  ready  to  say  until  I  can  get 
some  more  facts.  The  matter,  as  you  know,  was  left  at  the  Justice 
Department.  I  found  it  there  when  I  arrived. 

Senator  Kennedy.  It  is  not  closed  though,  is  that  correct? 
Attorney  General  Bell.  No.  Not  at  all. 
Senator  Kennedy.  Senator  Bayh? 

Senator  Bayh.  Thank  you,  Mr.  Chairman.  Mr.  Attorney  General, 
f»,J[  apologize  for  being  tardy  this  morning.  I  was  on  an  airplane  which 
had  problems,  fortunately  on  the  ground.  I  would  like  to  just  add 
what  little  support  I  might  as  a  member  of  this  subcommittee,  as 
well  as  a  member  of  the  Appropriations  Committee.  I  think  you  will 
find  Senator  Mathias,  as  a  member  of  that  committee,  equally  con- 
cerned. I  don't  speak  for  him ;  he  is  not  here  at  this  moment. 

I  support  your  efforts  to  get  whatever  resources  you  feel  you  might 
.  need  in  the  appropriations  bill,  regardless  of  what  OMB  might  or 
might  not  do.  I  don't  see  how  you  can  do  your  job  of  aggressively 
pursuing  those  people  who  violated  our  antitrust  laws  with  the  kind 
of  resources  that  have  been  asked  for  by  previous  administrations. 
We  can't  relive  that.  But  we  have  a  new  President  and  a  new  At- 
torney General — both  of  whom  are  committed  to  aggressively  seeing 
that  these  laws  are  enforced  and  that  the  citizens  of  this  country, 
particularly  the  consumers,  benefit  from  the  enforcement  of  these 
laws.  So  I  would  be  glad  to  have  any  assessment  of  what  we  can  do 
to  help. 

The  matter  of  the  vertical  and  horizontal  integration  of  the  oil 
companies,  which  I  have  been  very  interested  in,  has  already  been 
discussed  I  understand  by  my  colleague  from  Ohio. 
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Senator  Thurmond  touched  on  the  top  of  can  iceberg,  but  I  would 
like  to  proceed  a  bit  further  with  you  if  I  might  relative  not  just 
to  the  television  cartel  problem  but  the  general  international  cartel 
problem.  Times  change.  We  had  a  significant  change  in  the  organiza- 
tion of  international  business  since  the  Sherman  Antitrust  Act  was 

passed. 

But.  to  your  knowledge  has  the  Antitrust  Division  ever  initiated  a 
suit  under  the  antitrust  laws  of  this  country  against  international 
cartels— whether  in  the  area  of  television,  petroleum,  uranium,  or 
other  industry  ? 

Attorney  General  Bell.  I  don't  think  so,  but  let  me  check  to  be 
sure.  We  filed  suits  in  the  metals  area  against  some  <  international 
cartels  in  the  past,  and  we  have  one  grand  jury  in  session  now  look- 
ing into  one  matter. 

Senator  Bayh.  Have  we  ever  succeeded  in  any  of  those?  Have  we 
pursued  them  very  far  and  very  diligently? 

Attorney  General  Bell.  Mr.  Shenefield,  my  Acting  Assistant  At- 
torney General  for  Antitrust,  says  we  have  succeeded.  It  went  to  the 
Supreme  Court. 

Senator  Bath.  How  long  ago  was  that  ? 

Attorney  General  Bell.  I  think  it  was  in  the  fifties. 

Senator' Bayh.  Was  that  1950  or  1850?  [Laughter.] 

Attorney  General  Bell.  I  think  we  would  like  to  give  you  our 
answer  in  writing  on  this. 

Senator  Bayh.  At  least  there  has  been  a  long,  dry  spell  ? 

Attorney  General  Bell.  Right. 

I  am  going  to  Canada,  as  I  told  the  subcommittee  before  you  got 
here,  to  negotiate  with  the  Canadian  Solicitor  General  about  some 
problems.  They  have  complained  about  our  extra-territorial  enforce- 
ment of  American  antitrust  laws,  and  we  have  had  some  discovery 
problems  that  involved  England  which  weren't  suits.  I  am  beginning 
to  learn  more  about  the  international  effects  of  these  things. 

Senator  Bayh.  I  realize  that  you  are  a  recent  occupant  of  the 
chair  which  you  now  fill  very  capably.  Thus,  a  lot  of  these  things 
may  not  be  things  you  are  familiar  with  and  you  are  certainly  not 
responsible  for  them. 

Attorney  General  Bell.  I  have  to  give  Senator  Thurmond  an 
answer  to  the  question  he  posed  about  the  television  industry,  which 
is  not  exactly  what  you  are  asking  but  is  somewhat  along  those  lines. 

Senator  Bayh.  I  "would  like  to  ask  a  few  questions  about  that.  It 
seems  to  me  that  that  is  just  one  of  several  international  cartels  that 
are  having  a  detrimental  impact  on  the  people  of  our  country.  Do 
you  know  whether  the  Antitrust  Division  has  any  plans  to  investi- 
gate that  international  television  cartel  ? 

Attorney  General  Bell.  We  are  now  studying  it.  It  is  my  under- 
standing that  we  have  been  for  a  month  or  more. 

Senator  Bayh.  Do  you  have  a  copy  of  the  cartel  agreement? 

Attorney  General  Bell.  I'm  sure  we  do.  But  Senator  Thurmond's 
question  quotes  from  this  agreement,  so  it  is  available.  I  am  certain 
we  have  one. 
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Senator  Bayii.  You  are  aware  of  the  existence  then  of  other 
cartel  agreements.  There  is  no  doubt  about  the  fact  that  there  is  one? 
Attorney  General  Bell.  He  was  quoting  from  it,  so  I  assume  there 
is  one.  I  want  to  add  a  cautionary  note.  I  know  that  through  other 
parts  of  the  Government  we  may  have  asked  them  to  enter  into  an 
agreement  like  that  to  keep  from  dumping  televisions  into  this 
country. 

Senator  Bayii.  This  is  not  what  T  relate  to.  This  is  an  agreement 
which  has  been  very  similar,  if  not  identical,  to  an  agreement  which 
has  been  entered  into  by  18  television  manufacturing  firms  in  Japan 
from  the  period  since  1963  at  least. 

I  cannot  envision  that  our  Government  would  have  been  involved 
in  it,  but  if  they  have  been  that  would  probably  be  as  interesting  as 
the  existence  of  this  agreement. 

Attorney  General  Bell.  Would  you  let  me  have  that  agreement? 
Senator  Bayh.  I  would  be  glad  to.  I  don't  know  how  much  Thur- 
mond went  into  this. 

Attorney  General  Bell.  T  told  him  I  would  answer  his  question  in 
writing. 

Senator  Bayh.  I  don't  want  to  replow  old  ground.  But  I  get  rather 
irritated  about  the  fact  that  we  are  involved  in  international  nego- 
tiations for  trade.  A  lot  of  people  in  this  country  are  hurt  by  foreign 
trade,  and  a  lot  of  people  benefit.  It  has  been  my  experience,  despite 
the  fact  that  a  lot  of  other  countries  have  lower  labor  costs,  that 
when  our  workers  and  our  management  get  teamed  up  with  the 
kinds  of  industrial  processes  we  have  right  now,  we  can  compete  on 
the  open  market  with  almost  anybody  in  anything. 

"What  makes  me  very  angry  is  that  the  part  of  the  import  problem 

that  hurts  us  is  not  the  competition  but  the  price  fixing,  the  market 

allocation,  the  penalty  setup  which  exists  in  this  particular  document. 

It  seems  to  me  that  we  have  a  prima  facie  case  here  where  the 

parties  to  the  cartel,  18  of  them,  which  I  would  like  to  put  in  the 

record.  Mr.  Chairman,  at  this  time 

Senator  Kexnedy.  Senator  Thurmond  has  already  included  them 
in  the  record. 

Senator  Bayii.  Here  the  whole  penalty  setup  of  30  percent,  policed 
by  a  counsel,  which  documents  that  one  member  of  each  of  these  in- 
dustries is  to  be  part  of  this  policing  counsel 

This  points  out  there  is  cutomer  allocation.  The  whole  market  is 
divided.  Prices  are  set.  It  is  the  whole  business  of  dumping.  In  talk- 
ing to  one  person,  this  is  just  his  estimate.  And  I  hope  the  Justice 
Department  is  looking  into  this.  The  same  set  that  is  now  being 
sold  in  the  United  States  costs  about  $200  here  and  is  sold  on  the 
Japanese  market  for  $600.  What  they  try  to  do,  of  course,  is 
to  get  our  industry  in  trouble  and  then  they  move  in  and  merge  and 
buy  out  and  let  the  others  fail.  I  assume  you  are  familiar  with  the 
merger  efforts  that  are  going  on  in  the  industry  over  the  past  couple 
or  three  years:  the  Matsushita /Motorola  merger,  the  Phillips  of 
Holland/Magnavox,  the  Sanyo/Warwick  mergers  where  we  took 
those  major  corporations — the  Japanese  corporation  was  20th — and 
went  in  and  bought  up  Motorola  which  was  our  third  largest  and 


481 

Magnavox  was  our  fourth  largest,  and  Phillips  is  the  13th  largest 
foreign  corporation  in  the  world.  Warwick  provided  70  percent  of 
the  televisions  for  Sears.  I  think  this  is  an  insidious  kind  of  thing 
where  they  go  in  and  create  an  economic  climate  where  they  sell  a 
television  at  one-third  the  cost  in  Japan  and  put  our  people  in  real 
economic  constraints  and  buy  out  at  an  economically  penalized  com- 
pany. Are  we  going  to  put  the  hammer  on  these  people? 

Attorney  General  Bell.  We're  looking  into  it.  What  they  have 
done — the  $600  versus  $200 — would  be  predatory  pricing  of  the  worst 
sort.  It  would  violate  our  laws.  I  can't  tell  von  any  more  than  that 
we  are  studying  it. 

Senator  Mathias.  Are  you  going  to  respond  to  Senator  Thnr- 
mond's  question  to  the  subcommittee  so  that  we  all  have  copies,  because 
there  is  wide  interest. 

Attorney  General  Bell.  It  will  be  filed  as  a  part  of  my  testimony. 
I  just  wasn't  prepared  to  give  the  kind  of  answer  that  he  wanted. 

Senator  Mathias.  I  am  not  rushing  you.  but  I  just  wanted  to  be 
sure  that  when  you  do  answer,  we  all  receive  that  report. 

Senator  Bayii.  This  is  a  very  current  problem,  as  I'm  sure  you 
know,  where  the  President  has  until  May  21  to  respond  to  the  In- 
ternational Trade  Commission's  recommendation  which  is  a  partial 
solution  in  my  judgment. 

I  don't  like  to  get  involved  in  tariffs  and  quotas,  but  when  these 
people  are  doing  this  kind  of  thing  I  am  prepared  to  deny  them 
whatever  segment  of  the  market  that  we  have  to  to  see  that  our 
workers  are  treated  fairly. 

Attorney  General  Bell.  In  regard  to  the  International  Trade 
Agreement,  Bob  Strauss  has  just  come  back  from  there,  and  I  want 
to  find  out  everything  there  is  to  know  about  it.  That  will  all  be  in- 
cluded in  my  answer. 

Senator  Bath.  This  is  not  just  a  concern  of  mine,  but  it  so  hap- 
pens that  Indiana  is  second  only  to  Illinois  in  the  number  of  af- 
fected jobs.  There  have  been  thousands  of  people  put  out  of  work 
over  relatively  short  period  of  time.  It  hasn't  taken  very  long.  If 
you  look  back  to  1970.  we  have  had  four  of  the  16  U.S.  manufactur- 
ers forced  completely  out  of  the  television  business.  Since  the  latter 
part  of  1973 — I  think  it  was  November — we  have  had  five  additional 
companies,  all  of  them  among  America's  best  known  name  brands, 
who  have  either  been  involved  in  mergers  or  acquisitions  or  they  no 
longer  exist  as  independent  entities.  This  has  not  happened  in  the 
give  and  take  of  free  enterprise  where  the  survivor  of  the  fittest 
was  being  preyed  on  by  predatory  pricing  as  you  mentioned. 

Attorney  General  Bell.  It  is  more  than  predatory  pricing.  As  I 
understand  it.  a  lot  of  these  companies  are  backed  by  their  own 
Government.  Our  companies  are  not  backed  by  the  Government,  and 
they  are  trying  to  compete  with  companies  that  have  Government 
backing  and  engaging  in  predatory  pricing. 

Senator  Bayii.  I  think  the  subsidy,  brought  out  by  the  Interna- 
tional Trade  Commission,  deals  in  part  with  the  remedy.  But  I 
think  we  just  have  to  stop  that  kind  of  thing  and  do  whatever  is 
necessarv.  I  don't  want  to  beat  this  to  death,  Mr.  Attornev  General. 
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but  you  can  see  the  pattern  being  followed  with  our  entire  televi- 
sion industry,  black  and  white,  that  followed  radio.  What  happened? 

Let  me  give  you  some  statistics:  In  1955,  the  United  States  do- 
mestic production  of  radios  was  98  percent  of  the  total  consumer 
demand  in  this  country.  In  1965,  10  years  later  it  had  dropped  to 
30  percent.  At  that  time,  the  price  of  a  radio  from  Japan  was  $9.55. 
Two  years  later,  in  1967,  American  production  had  dropped  to  25 
percent,  and  the  price  of  the  radio  in  Japan  had  gone  to  $10.00.  In 
1972,  we  were  at  3  percent  of  the  radios  in  this  country  being  pro- 
duced here.  Then  the  price  of  the  Japanese  radio  had  gone  from 
$10.00  to  $20.00. 

Last  year,  in  1976,  when  we  are  not  producing  a  single  radio  do- 
mestically, the  price  of  that  radio  has  gone  to  $50.00,  a  500  percent 
increase. 

Attorney  General  Bell.  They  have  achieved  a  monopoly  by  that 
time. 

Senator  Bayh.  They  go  in  and  destroy  our  industry,  and  when 
they  have  the  cartel  monopoly,  the  prices  aren't  too  low.  they  are  too 
high.  I  think  we  have  to  work  on  that  as  quickly  as  we  can,  because 
the  industry  is  teetering  right  now.  We  have  some  major  giants  in 
financial  distress  with  serious  dislocations  as  far  as  people  out  of 
work,  not  only  because  they  can't  compete,  but  also  because  we  have 
a  cartel  operating  with  the  support  of  the  national  government.  Do 
you  feel  that  you  have  sufficient  authority  now  under  the  Sherman 
Antitrust  Act  to  permit  you  to  do  what  needs  to  be  done  in  this,  or 
do  we  need  to  look  at  giving  you  more  tools  ? 

Attorney  General  Bell.  I  can't  answer  that  question  now.  I'm  just 
getting  into  this  international  problem.  As  you  can  well  imagine, 
we  didn't  have  too  much  international  business  in  Atlanta.  This  is 
all  something  new  for  me. 

Senator  Mathias.  You  are  speaking  in  the  past  tense  now. 

Attorney  General  Bell.  I  don't  know  what  it  is  like  now.  At  any 
rate,  this  is  going  to  be  part  of  my  answer.  I  would  like  to  get  all 
those  statistics  from  you.  I  will  have  somebody  contact  your  staff 
and  get  into  this  witli  full  force  and  see  what  we  should  do.  I  know 
this  is  a.  problem.  I  have  long  known  of  the  problems  that  our  in- 
dustry would  have  in  competing  with  foreign  industry  and  some 
particular  countries.  But  I  have  never  heard  these  statistics  before, 
whether  we  have  been  driven  out  of  the  radio  market  and  then 
television.  If  the  facts  are  as  you  related  them,  it  would  be  absolutely 
illegal  in  this  country. 

Senator  Bayh.  It  is  happening  again.  Why  we  let  it  happen  the 
first  time  I  don't  know,  but  to  be  bitten  by  the  same  dog  a  second 
time  is  totally  inexcusable.  Where  is  the  legal  status  right  now? 

In  the  last  administration,  at  the  time  the  International  Trade 
Commission  proceeded  with  their  investigation,  the  Justice  Depart- 
ment was  not  investigating  at  all.  Is  that  accurate? 

Attorney  General  Bell.  That  may  be.  My  staff  people  who  were 
here  say  they  can't  answer  that.  They  can't  relate  one  to  the  other. 

Senator  Bayh.  What  concerns  me  is  that  I  have  been  led  to  be- 
lieve, and  this  happened  in  the  past,  that  at  the  time  the  Interna- 
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tional  Trade  Commission  started  its  investigation,  the  Justice  De- 
partment, which  should  have  the  primary  responsibility  for  stopping 
this  kind  of  thing  and  using  our  antitrust  laws  to  keep  it  from  hap- 
pening, was  not  doing  anything.  Then  when  the  International  Trade 
Commission  started  getting  involved  after  the  horse  was  already  out 
of  the  barn,  then  the  Justice  Department  quarreled  and  fought  with 
them  and  tried  to  keep  them  from  getting  involved  in  the  investiga- 
tion. 

Xow  J  understand  there  has  been  some  sort  of  a  negotiated  settle- 
ment as  to  who  has  jurisdiction  now.  Could  you  tell  us  what  that  is? 

Attorney  General  Bell.  I  will  have  to  find  out  and  file  an  answer 
in  writing  to  this.  I  have  a  feeling  that  you  are  right — not  about  the 
negotiated  settlements  but  about  the  fact  that  we  haven't  done  much, 
if  anything,  in  this  field.  I  have  that  feeling,  sad  as  it  may  seem, 
because  I  haven't  been  able  to  find  out  this  morning  even  just  what 
conclusions  we  have  reached  about  this.  That's  wThy  I  think  it  would 
be  better  for  me  to  answer  in  writing.  But  you  have  given  us  a  lot  of 
data,  and  I  would  like  to  get  that. 

Senator  Bayii.  I  have  been  interested  in  this  for  a  long  while.  It 
is  not  just  now. 

When  the  Matsushita-Motorola  merger  came  along,  I  think  in 
1974,  I  protested  to  the  then-Attorney  General  that  this  was  permit- 
ting a  corporation,  and  Panasonic  claimed  it  had  21  percent  of  the 
whole  noncommunist  world  manufacturing  of  televisions.  To  go  in 
and  buy  up  our  third  largest  company 

The.  Justice  Department  was  benevolent.  They  gave  Motorola  30 
days  to  find  another  sale.  Who  can  find  a  sale  in  30  days?  It  turned 
out  that  Phillips  of  Holland  was  in  the  market  before  that.  Whether 
the  Justice  Department  knew  it  or  not.  I  don't  know.  But  a  short 
time  after  the  Motorola  sale  went  through,  the  Phillips-Magnavox 
merger  went  through.  So  there  has  been  some  real  hanky  panky 
going  on  there  someplace. 

The  excuse  that  was  given  to  us  for  permitting  the  Panasonic- 
Matsushita-Motorola  merger  to  go  ahead  was  that  it  would  preserve 
thousands  of  jobs  in  this  country  and  would  keep  factories  open, 
because  our  workers  would  provide  component  parts.  It  was  only  a 
short  period  of  time  that  they  shut  down  two  of  the  three  Motorola 
plants  and  put  between  4.000  and  6,000  workers  out  of  work.  Wheth- 
er there  is  anything  we  can  do  to  go  back  and  see  if  they  violated 
that  agreement.  I  don't  know.  But  I  really  hope  you  will  look  into 
this,  because  I  think  our  workers  are  really  being  punished. 

Although  we  don't  yet  know  the  total  price  tag,  our  consumers  are 
going  to  pay  it  in  the  final  analysis  when  they  do  to  us  in  the  tele- 
vision market  what,  they  have  already  done  in  the  radio  market. 

Attorney  General  Bell.  It  could  spread  to  other  markets.  We  could 
turn  into  sadder  economy  if  we  are  not  careful. 

Senator  Bayii.  I  want  to  repeat  what  I  said  earlier:  I  don't  think 
you  are  really  going  to  be  able  to  do  everything  that  is  here  to  be 
done  unless  you  ask  us  to  provide  more  assistance  in  the  way  of  sup- 
port personnel.  With  all  resnect  to  the  good  folks  down  at  Budget, 
if  you  make  an  assessment  that  is  different  from  theirs,  I  would  be 
prepared  to  fight  for  it, 
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I  took  your  name  in  vain,  Mr.  Mathias,  in  suggesting  that  we 
would  have  another  good  ally  on  the  Appropriations  Committee  to 
get  money  for  additional  assistance  down  there. 
'  Attorney  General  Bell.  I  thank  you  very  much  for  that. 

Senator  Mathias.  It  was  not  in  vain. 

Senator  Kennedy.  Thank  you  for  your  responses.  General  Bell.  I 
know  you  understand  that  this  is  not  a  new  issue.  We  have  requested 
before,  in  January  of  this  year,  of  Attorney  General  Baker  that  the 
Antitrust  Division  take  action  in  this  area.  So  it  has  been  building 
up.  But  it  is  not  a  new  issue,  although  it  is  something  where  there  is 
very  general  concern  about. 

You  indicate  in  your  response  that  you  are  going  to  review  it  very 
carefully  and  come  back  to  us  in  terms  of  what  recommendations 
you  have. 

Attorney  General  Bell.  You  have  my  attention.  It  seems  to  me  a 
much  more  serious  problem  than  I  had  heretofore  thought. 

Senator  Kennedy.  Senator  Metzenbaum  ? 

Senator  Metzenbaum.  Mr.  Attorney  General,  are  you  familiar 
with  the  International  Energy  Agency  Agreement  made  by  the  State 
Department  in  connection  with  the  oil  companies  of  the  world? 

Attorney  General  Bell.  I  am  not. 

Senator  Metzexbaum.  Let  me  tell  you  that  that  agreement,  which 
is  negotiated  and  worked  out  with  the  State  Department,  as  I  under- 
stand it.  provides  for  our  Government's  approval  of  the  oil  com- 
panies of  this  Xation  participating  in  discussions  with  other  oil  com- 
panies throughout  the  world  and.  in  summary  parts,  relating  to  the 
entire  question  of  allocation  of  markets  and  pricing  of  oil  in  a  man- 
ner that  could  very  well  be  collusive  or  violative  of  our  own  anti- 
trust laws. 

I  think  this  agreement  that  has  been  handled  by  the  State  Depart- 
ment is  a  subject  that  deserves  your  department's  attention.  I'm  not 
sure  there  is  any  validity  or  reason  for  its  continued  existence.  In 
connection  with  that  agreement,  some  months  ago  I  wrote  to  Mr. 
Baker  at  your  Department,  and  I  know  he  is  no  longer  there,  a  letter 
concerning  the  classification  of  certain  documents  which  included 
conversations  had  with  large  petroleum  companies.  My  response 
from  Mr.  Baker  was  that  those  documents  were  classified. 

I  don't  wish  to  ask  you  a  question  concerning  a  subject  with  which 
you  are  not  familiar,  but  I  would  like  to  hear  from  you  as  to  why 
these  discussions  had  with  the  major  petroleum  companies — both 
domestic  and  international — would  be  classified.  Assuming  there  may 
not  be  a  valid  reason  for  their  beino:  classified.  I  would  like  to  obtain 
conies  of  those  memorandums,  or  letters  if  there  be  such. 

In  view  of  this  entire  emphasis  on  energv,  which  the  administra- 
tion as  well  as  Congress  has  at  the  moment,  I  would  ask  that  your 
Department  give  this  entire  matter  scrutiny  to  see  whether  or  not 
we  aren't  violating  the  antitrust  law  by  an  arm  of  Government — the 
Stnte  Department — acting  on  its  own  in  this  area. 
Attorney  General  Bell.  I  will  look  into  that. 
I  can't  imagine  why  the  documents  are  classified. 
Senator  Metzenbaum.  Neither  can  I. 
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Attorney  General  Bell.  I  have  a  faint  recollection  that  under  that 
treaty — if  it  is  a  treaty Is  it  a  treaty  ( 

Senator  Metzenbatjm.  I  think  they  are  agreements;  I  don't  think 
they  are  treaties.  I  am  not  even  certain  they  are  with 

Attorney  General  Bell.  Whatever  it  is.  It  seems  to  me  the  Attor- 
ney General  may  have  some  responsibility  under  that  to  sign  an  order 
letting  these  people  meet. 

Senator  Metzenbatjm.  I  think  that  that  is  the  case.  But  having 
signed  that  order,  there  may  have  been  a  reason  for  it  in  yesteryear 
that  may  not  exist  today.  Secondly.  I  would  like  to  know  why  the 
documents  would  be  classified. 

Attorney  General  Bell.  We  will  give  you  an  answer  on  that. 

Senator  Metzenbatjm.  In  1976.  those  persons  who  were  convicted 
of  antitrust  crimes  served  a  total  of  214  months,  whereas  those  cor- 
porate officials  who  were  convicted  of  securities  fraud  served  almost 
46  months.  Those  of  income  tax  fraud  served  about  6  times  that 
amount,  or  15  months.  Out  of  94  antitrust  criminal  convictions  be- 
tween 1972  and  1976.  only  25  businessmen  actually  spent  time  in 
prison. 

I  think  the  entire  question  of  white  collar  crime  as  compared  to 
bine  collar  crime  in  this  country  is  of  great  concern.  It  is  my  under- 
standing that  yon  have  expressed  yourself  previously  on  this  subject. 
but  I  am  not  familiar  with  what  you  actually  said.  Would  you  care 
to  elaborate? 

Attorney  General  Bell.  I  have  said  that  I  consider  price-fixing  to 
be  a  serious  crime,  and  that  we  would  insist  of  longer  sentences.  The 
Antitrust  Division  has  prepared  some  sentencing  guidelines  so  the 
business  community  now  knows  what  we  are  going  to  recommend. 
We  arc  serious  about  it.  I  think  that  the  disparity  in  the  sentences 
that  you  recited  is  caused  by  the  fact  that  the  American  people  are 
not  that  serious  about  price-fixing. 

I  was  amazed  at  an  eastern  university  to  have  a  response  to  my 
statement  that  I  intended  to  ask  for  long  prison  sentences  for  price- 
fixing,  and  the  students  came  up  to  me  and  said,  you  really  wouldn't 
do  that  would  you?  It  shocked  them  that  you  would  send  business 
people  to  jail.  I  think  that's  what  the  problem  is.  That's  why  we 
have  never  sent  many  people  to  jail  for  price-fixing.  We  have  to 
change  our  community  views  if  we're  going  to  do  anything  about  it. 
The  public  apparently  thinks  it  is  bad  to  evade  the  tax  laws. 

The  SEC  case  may  not  be  the  point  because  someone  usually  has 
lost  large  sums  of  money  to  move  forward  in  those  cases. 

The  tax  laws  and  tax  evasion  should  be  considered  the  same  as 
price  fixing  to  me.  In  each  instance,  the  people  gain  and  don't  pay 
their  fair  share.  They  take  money.  But  that  is  not  true  now.  I  think 
we  are  going  to  have  to  be  serious  about  it  ourselves,  and  finally  the 
public  will  be  serious  about  it. 

Senator  Metzenbatjm.  The  Eastern  campus  reaction  did  not  dis- 
suade you  from  your  views? 

Attorney  General  Bell.  Not  at  all.  but  it  made  me  feel  bad. 

Senator  Metzenbatjm.  Gome  out  to  (lie  Midwest.  We  feel  a  little 
differently  out  there. 
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Attorney  General  Bell.  I  thought  maybe  there  was  something 
wrong  with  me.  I  was  too  hard  about  things  maybe.  [Laughter.] 

Senator  Metzexbaum.  Do  yon  feel  that  the  responsibility  to  con- 
duct the  investigative  work,  which  is  a  precedent  to  going  forward 
with  an  antitrust  case,  has  to  be  done  in  your  own  office  or  your  own 
department?  Or  do  you  feel  it  is  sufficient  if  some  other  agency  of 
Government  is  investigating  the  matter  and  that  until  they  finish 
their  investigation  your  department  has  no  responsibility  to  act? 

Attorney  General  Bell.  I  don't  know  if  I  can  answer  that,  I  have 
had  two  staff  meetings  with  the  Antitrust  Division  lately.  At  the 
last  one  we  agreed  that  we  would  make  wider  use  of  the  FBI,  rather 
than  to  have  our  own  lawyers  do  the  investigating.  They  are  getting 
expert  cooperation  from  the  FBI  now,  and  we  expect  ito  get  to  use 
more  of  their  resources.  So  we  are  bringing  in  some  assistance  in 
investigations. 

I  don't  know  what  we  are  getting  out  of  other  departments  of  the 
Government.  I  think  that  is  what  you  were  talking  about. 

Senator  Metzexbaum.  What  concerns  me  is  that  the  Corporate 
Accountability  Research  Group  wrote  to  you  on  February  9  concern- 
ing the  entire  issue  of  withholding  of  natural  gas  from  the  market- 
place by  a  group  of  natural  gas  producers,  In  the  response  that  was 
signed  by  Mr.  Baker,  it  was  stated  that  an  independent  Antitrust 
Division  investigation  of  possible  collusive  withholding  of  natural 
gas  would  be  largely  duplicative  of  the  Interior  Department's  efforts. 
It  goes  on  to  say  that  by  reason  of  that  fact,  the  department  does  not 
intend  to  proceed  with  its  own  investigation. 

Frankly,  there  is  a  different  kind  of  investigation  made  by  the 
Secretary  of  the  Interior  relative  to  the  broad,  general  question  than 
that  which  would  be  made  by  investigators  preparatory  to  filing  an 
action. 

I  was,  therefore,  dismayed  that  this  matter  was  just  tossed  off 
lightly,  although  the  balance  of  the  letter 

Attorney  General  Bell.  I  remember  that  letter,  and  I  remember 
talking  with  some  people  in  the  group  about  it. 

We  are  awaiting  the  end  of  the  Interior  Department's  investiga- 
tion, but  we  have  issued  some  subpenas  ourselves.  The  matter  is 
active  and  has  not  been  tossed  off. 

Senator  Metzexbaum.  But  I  gather  from  the  letter  that  the  in- 
vestigation your  department  is  doing  on  its  own  really  has  to  do  only 
with  the  civil  aspects. 

T  read  the  following:  "Fourth,  we  have  recently  issued  civil  inves- 
tigative demands  to  30  intrastate  natural  gas  producers  and  pipe- 
lines in  an  investigation  of  possible  unlawful  price  fixing."  That 
woidd  seem  to  me  that  you  are  moving  towards  the  civil  end,  and 
that,  the  criminal  backup,  if  any,  for  investigation  would  rely  to  a 
great  extent  on  the  Interior  Department's  efforts.  It  is  a  fact  that 
the  Interior  Department  has  not,  as  yet,  appointed  its  committee  to 
make  that  examination. 

I  originally  called  upon  them  to  do  so.  The  Secretary  did  have  a 
preliminary  investigation  and  then  said  he  would  appoint  a  commis- 
sion to  make  a  full-fledged  inquiry.  But  as  of  this  moment,  I  don't 
think  that  has  been  appointed. 
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My  point  to  you  is  that  the  entire  question  of  natural  gas  with- 
holding has  such  an  impact  upon  the  economy  of  this  Nation,  and 
particularly  some  of  the  particular  states  that  use  so  much  natural 
gas,  including  my  own,  that  I  believe,  Mr.  Attorney  General,  that  it 
warrants  your  own  department's  investigation  with  a  sense  of  urgen- 
cy, both  on  a  civil  as  well  as  a  criminal  basis,  rather  than  relying 
upon  the  Interior  Department.  I  commend  their  actions,  but  I  think 
it  is  a  different  kind  of  investigation. 

Attorney  General  Bell.  I  think  that's  right;  I  agree  with  you.  It 
wouldn't  be  a  good  policy  for  us  to  always  cede  jurisdiction  to  some- 
body else  and  wait  until  they  finish,  because  we  have  our  own 
responsibilities. 

Senator  Metzexbaum.  Do  you  know  the  status  of  the  civil  investi- 
gations that  are  taking  place  as  of  this  moment? 

Attorney  General  Bell.  I  have  just  been  told  by  Mr.  Shenefield 
that  we  have  issued  some  subpenas.  and  that  we  have  made  a  deci- 
sion now  to  investigate.  That  was  the  first  step  that  had  to  be  made. 

At  the  time  I  addressed  this  group  that  I  think  you  are  speaking 
of,  we  had  not  on  that  day  made  a  decision  to  investigate.  \Ve  now 
have  made,  that  decision. 

Senator  Metzexbaum.  Thank  you.  General  Bell.  Thank  you.  Mr. 
Chairman. 

Senator  Kexxedy.  I  just  have  one  final  question.  This  is  with 
regard  to  the  joint  ventures  that  various  oil  companies  have  engaged 
in. 

We  have  seen  this  particularly  in  the  bidding  and  offshore  develop- 
ment. Do  you  have  any  initial  reaction  to  that?  Those  kinds  of 
arrangements  have  exploded  in  terms  of  the  last  very  few  years.  I 
am  wondering  if  you  have  any  concerns  about  that  development  ? 

Attorney  General  Bell.  I  don't  have,  but  maybe  I  am  not  fully 
informed.  It  took  a  lot  of  money  to  develop  the  North  Slope  explora- 
tion. But  a  lot  of  these  offshore  drilling  contracts  are  huge.  It  may  be 
that  you  have  to  have  a  consortium  to  finance  it. 

By  the  same  token,  without  looking  it  up.  I  would  think  that  the 
Government  has  regulations  that  safeguard  it.  If  that  is  not  so,  then 
that  is  something  I  should  look  into. 

Senator  Kexxedy.  I  think  that  part  of  the  problem  was  the  result, 
of  the  various  leasing  policies  that  made  it  extremely  difficult  to  get 
in.  There  was  a  high  cost  to  get  in.  and  then  relatively  little  realized 
by  the.  Government  after  leases  were  won.  There  have  been  questions 
about  the  distribution  of  royalties  and  it  has  been  considered  by  the 
Congress  to  make  it  a  good  deal  cheaper  to  get  in,  which  will  permit 
the  smaller  independents  to  get  it,  with  higher  return  in  terms  of 
royalties  to  the  Federal  Government,  which  obviously  would  be  ex- 
tremely important  in  terms  of  antitrust  as  well  as  serving  the  energy 
policy.  The  interlocking  relationships  between  oil  companies  and 
banks  and  other  financial  institutions  has  been  a  phenomenon  which 
has  developed  in  recent  time.  It  has  extraordinary  implications  in 
terms  of  these  shared  monopoly  issues  that  we  talked  about. 

Attorney  General  Bell.  That's  right.  That's  where  we  get  back  to 
shared  monopolies. 
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Senator  Kennedy.  As  yon  are  going  to  give  us  this  statement  in 
terms  of  energy  policy,  I  would  like  yon  to  focus  on  that  as  well. 

Attorney  General  Bell.  I  would  emphasize  that  there  is  a  high  loss 
in  the  Federal  gulf  coast  offshore  contract  where  they  hit  dry  holes. 
It  costs  a  lot  of  money.  If  you  charge  large  sums  to  get  in,  yon  just 
about  freeze  all  the  small  ones  out,  That's  a  good  point. 
_  Senator  Kennedy.  That  is  so.  On  the  other  hand,  yon  get  situa- 
tions where  the  large  oil  companies  are  buying  department  stores 
and  land  real  estate  holdings  and  a  variety  of  other  kinds  of  com- 
mercial enterprises  as  well.  I  think  we  should  find  out  what  the  situa- 
tion really  is.  Will  you  look  into  that? 

Attorney  General  Bell.  We  will  put  all  that  in  our  report. 

Senator  Kennedy.  That  is  going  to  be  quite  a  statement. 

Attorney  General  Bell.  It  is  a  big  undertaking,  but  we  will  do  our 
best. 

Senator  Bayii.  Mr.  Chairman,  could  I  ask  that  the  Attorney  Gen- 
eral include  one  other  feature  in  that  energy  report  to  us  ? 

I  don't  want  to  refight  the  Alaskan  oil  pipeline  battle.  Some  of  us, 
including  the  vice  president  and  myself,  were  trying  to  get  that  pipe- 
line developed  over  land  and  brought  into  the  part  of  the  country 
where  Ave  have  the  shortest  supply,  feeling  that  it  makes  good  eco- 
nomic sense,  costs  less  in  the  long  run,  is  environmentally  sounder, 
and  would  not  present  us  with  the  temptation  we  now  have  to  sell  to 
the  Japanese.  In  order  to  get  the  thing  passed,  we  made  all  sorts  of 
commitments:  There  will  be  no  sale  to  the  Japanese;  there  will  be  no 
glut  of  oil  on  the  west  coast;  and  all  this,  of  course,  has  come  to  pass. 
The  most  alarming  thing  of  all,  it  seems  to  me,  is  that  apparently 
somebody  now  in  the  Alaska  group  has  persuaded  the  President — or 
at  least  you  hear  rumors  to  that  effect — that  he  is  going  to  start  charg- 
ing mainland  America  foreign  prices  for  that  Alaska  oil. 

Do  you,  as  the  Attorney  General,  have  the  authority  to  advise  and 
counsel  the  President  ?  Somebody  has  to  have  a  lot  of  clout  to  counter- 
balance those  people  in  the  councils  of  the  administration  to  see  that 
they  don't  change  the  rides  of  the  game  in  the  middle  of  the  game, 
just  because  they  happen  to  have  misjudged  what  the  impact  and  cost 
is  going  to  be  and  that  kind  of  thing.  Are  you  in  a  position  where 
you  could  use  your  influence  in  that  regard? 

Attorney  General  Bell.  I  have  not  been  invited  into  any  of  the 
economic  clusters.  I  have  been  operating  strictly  as  a  lawyer,  and  I 
have  not  been  asked  to  give  any  advice  on  this  sort  of  thing.  Like  the 
energy  policy,  I  had  no  input  in  that  except  to  be  asked  about  the 
antitrust  aspects  toward  the  end.  So  I  am  not  in  a  position  to  do  that. 

Senator  Bayii.  How  about  enforcement  of  contracts  relative  to  the 
people  of  the  United  States  where  we  enter  into  a  contract  and  then 
they  want  to  change  the  rules?  We  are  going  to  have  to  pay  billions 
of  dollars  more  for  oil.  I  don't  know  whether  you  have  any  juris- 
diction, but  I  wish  somebody  down  there  would  look  into  it. 

Attorney  General  Bell.  We  will  look  into  that  as  part  of  the  same 
thing. 

Senator  Bayii.  Thank  you. 

Attorney  General  Bell.  We  don't  have  jurisdiction  over  any 
agency,  in  the  sense  of  doing  more  than  making  our  position  known. 
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For  example,  I  couldn't  sue  the  Food  and  Drug  Administration — but 
we  will  use  them  as  an  example — oven  though  they  might  make  a 
ruling  that  called  for  a  complete  monopoly.  We  are  limited  in  what 
we  can  do,  but  maybe  we  don't  use  the  full  extent  of  the  power  that 
we  have.  So  we  will  put  that  in  the  report.  That  is  the  first  time  I 
knew  about  that. 

Senator  Kennedy.  I  would  think  it  would  be  useful  in  that  energy 
office  to  have  an  assistant  secretary  for  competition.  Do  you  have  any 
reaction  to  that?  To  ensure  that  competitive  impacts,  in  terms  of 
energy  policy,  would  be  considered  in  the  fashioning  of  energy  policy. 

Attorney  General  Bf.lt,.  It  wouldn't  be  a  bad  idea. 

Senator  Kennedy.  We  might  explore  that. 

Attorney  General  Bell.  I  hope  we  can  have  it  in  a  way  where  he 
won't  want  to  take  over  all  the  antitrust  suits.  That's  one  of  my 
problems.  Everybody  wants  to  take  my  litigating  function  away. 

Senator  Kennedy.  With  no  litigating  authority,  obviously. 

If  we  could  work  with  you  on  that  particular  issue.  I  would  ap- 
preciate it. 

Mr.  Attorney  General,  you  have  been  very  helpful  to  the  subcom- 
mittee. I  would  hope  that  we  could  have  you  come  back  at  the  time 
when  we  have  our  energy  proposal.  You  could  visit  with  us  and  talk 
about  it.  We  would  very  much  appreciate  it. 

Attorney  General  Bell.  I  would  be  glad  to  do  it. 

Senator  Kf.wedy.  Thank  you.  Mr.  Attorney  General. 

|  The  prepared  statement  of  Attorney  General  Bell  follows:] 

Prepared  Statement  of  Hon.  Griffin  B.  Bell 

I  am  delighted  to  appear  before  you  this  morning.  The  work  of  your  sub- 
committee is  important  to  the  Department  of  Justice.  We  welcome  your 
thoughts  and  suggestions.  We  look  forward  to  working  together  with  you  in 
ensuring  that  the  antitrust  policy  of  this  country  is  in  good  condition  and 
that  the  enforcement  agencies  entrusted  with  the  responsibility  of  implementing 
that  policy  are  working  well. 

As  Attorney  General.  I  have  taken  a  special  interest  in  the  Antitrust  Divi- 
sion. It  is  the  largest  of  our  litigating  divisions,  with  approximately  415 
lawyers.  They  are  engaged  in  over  150  pending  cases,  with  numerous  investi- 
gations, both  civil  and  criminal,  also  underway.  The  Division  is  hardworking 
and  expert,  and  I  am  well  satisfied  with  its  condition. 

As  Attorney  General.  I  mean  to  make  antitrust  a  high  priority  item  on  my 
agenda.  The  President  has  stated  that  he  looks  to  the  workings  of  the  free 
enterprise  system  to  bring  a  healthy  economic  life  to  the  American  people.  This 
administration,  therefore,  pledges  that  the  Antitrust  Division  of  the  Depart- 
ment of  Justice  will  work  unflaggingly  to  ensure  that  the  forces  of  competition 
remain  unfettered  in  the  market  place. 

I  plan  to  take  a  personal  interest  in  the  Antitrust  Division's  policy  and 
enforcement.  The  Division  has  and  will  have  my  complete  support.  I  will  be 
asking  you  in  Congress  to  provide  the  resources  and  tools  to  keep  our  anti- 
trust effort  a  first-rate  and  effective  one. 

These  will  be  among  my  priorities.  The  Division  will  continue  its  historic, 
and  highly  successful,  enforcement  role  in  the  area  of  price-fixing.  Not  only  is 
the  Division  currently  running  a  record  number  of  grand  juries  in  the  price- 
fixing  area — over  100 — but  both  I  and  the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division  will  continue  to  seek  incarceration  for  price-fixers. 
We  must,  once  and  for  all  in  this  country,  make  it  clear  that,  price-fixing  is 
not  just  some  business  misstep,  but  is  instead  a  serious  crime  that  robs  the 
American  consumer  of  millions  of  dollars  each  year. 

In  addition,  we  shall  continue,  and  redouble,  our  efforts  to  inject  the  force 
of  competition,  where  feasible,  into  the  regulated  industries.    Where  Congress 
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has  for  good  and  sufficient,  reason  decided  that  an  industry  ought  properly  to 
be  regulated,  our  mission  will  be  to  ensure  that  the  regulatory  agencies  ade- 
quately consider  competition  policy  in  formulating  regulatory  decisions.  In 
those  regulatory  gaps  where  Congress  has  not  made  a  choice,  our  enforcement 
efforts  will  be  directed  toward  maintaining  and  enhancing  the  healthy  influ- 
ence of  competition.  The  Antitrust  Division  will  continue  to  remain  vigilant 
in  the  regulated  industries  lest  the  umbrella  of  protective  regulation  spread 
more  widely  than  Congress  ever  intended. 

Also  in  the  regulated  industry  area,  the  President  has  clearly  enunciated  his 
belief  in  the  need  for  deregulation  in  selected  regulated  industries.  It  was  his 
conviction,  and  it  is  also  mine,  that  regulation,  once  imposed,  tends  to  take 
on  a  momentum  of  its  own.  In  some  industries,  this  lasts  long  after  the  need 
for  regulation  has  disappeared. 

The  time  is  now  at  hand  when  concrete  steps  on  the  road  to  deregulation 
must  be  taken.  In  the  airline  industry,  the  chairman  of  this  subcommittee,  and 
his  eminent  colleague.  Senator  Cannon,  have  introduced  a  bill,  S.  6S9,  that 
embodies  principles  of  deregulation  that  are  important.  Likewise,  the  adminis- 
tration and,  in  particular.  President  Carter  himself,  have  endorsed  deregula- 
tion in  the  airline  industry.  My  colleague,  former  Antitrust  Division  chief. 
Donald  Baker,  testified  in  support  of  this  airline  deregulation  initiative.  Lest 
there  be  any  doubt  about  the  position  of  the  Department  of  Justice.  I  want  to 
make  clear  to  this  subcommittee  that  the  Department  supports  deregulation 
with  total  conviction,  and  will  do  everything  in  its  power  to  assist  the  Congress 
in  the  passage  of  appropriate  legislation.  I  have  asked  the  Antitrust  Division, 
as  the  expert,  and  historic  voice  in  favor  of  competition  in  the  Federal  Govern- 
ment, to  assist  the  Congress  in  working  on  this  program  of  deregulation. 
When  next  I  sit  at  this  table,  Mr.  Chairman,  and  testify  before  this  subcom- 
mittee, I  hope  that  all  of  us  are  able  to  look  back,  with  pride  and  a  sense  of 
achievement,  on  this  historic  fight  to  bring  the  vigor  and  discipline  of  competi- 
tion to  America's  regulated  air  transportation  industry. 

Finally,  it  seems  to  me  advisable  for  the  Congress  to  review  the  appropri- 
ateness of  the  exemptions  and  immunities  that  have  been  carved  out  as  excep- 
tions to  our  policy  of  competition.  Last  January,  the  Antitrust  Division  issued 
a  series  of  excellent  reports  on  exemptions  and  immunities,  copies  of  which 
were  submitted  to  the  subcommittee  last  week.  These  immunities  and  exemp- 
tions include  special  treatment  in  the  following  areas:  agricultural  coops  and 
associations,  marketing  orders  and  regulation,  defense  mobilization,  energy, 
export,  trade  associations,  Government  enterprises,  insurance,  labor,  learned 
professions,  marine  insurance,  newspaper  joint  operating  agreements,  small 
business  concerns,  sports,  "state  action,"  and  air,  sea  and  surface  transporta- 
tion. That  list  appears  to  cover  a  large  part  of  our  national  economic  life.  A 
useful  project  for  this  subcommittee  and  the  Congress  now  to  undertake,  it 
seems  to  me,  with  the  assistance  of  our  reports  from  the  Antitrust  Division, 
would  be  the  reexamination  of  these  exemptions  and  immunities  in  order  to 
determine  whether  they  have  perhaps  outlived  their  usefulness,  or  whether, 
on  the  other  hand.  Congress  still  wishes  to  create  major  exceptions  to  our 
national  economic  policy  in  favor  of  competition. 

The  Antitrust  Division  will  also  continue  its  enforcement  program  under  7 
of  the  Clayton  Act.  and  2  of  the  Sherman  Act.  Of  course,  enforcement  of  those 
provisions  raises  the  question  of  the  "big  case,"  a  subject  that  has  received 
much  attention  in  recent  months. 

I  am  confident  that  the  Antitrust  Division  staff  contain  some  of  the  ablest 
antitrust  trial  lawyers  in  the  country.  They  deserve  our  support,  and  I  person- 
ally will  fight  to  see  to  it  that  they  are  provided  with  the  very  best  in  the 
way  of  litigation  resources. 

But  we  in  the  Department  of  Justice  can  do  more  to  confine  the  "big  case" 
within  manageable  boundaries.  To  begin  with,  focused  pleadings  and  narrow 
theories  promote  shorter  trials.  Where  possible,  the  Government  will  set  out. 
its  theory  of  a  case  clearly  at  an  early  point  in  the  litigation  process.  In  that 
way,  both  the  Government  and  defendants  will  not  be  tempted  to  take  ad- 
vantage of  lengthy  discovery  which  produces  needless  complication. 

Next,  more  can  be  done  to  provide  adequate  staffing  and  resources  for  the 
Government.  The  people  of  the  United  States,  represented  in  the  courtroom  by 
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the  Antitrust  Division,  should  never  have  to  come  out  second  best  in  a  court- 
room struggle  against  large  corporate  defendants. 

We  in  the  Department  of  Justice  can  do  innovative  thinking  about  the  tech- 
niques of  trying  big  cases.  We  are  interested  in  working  with  the  bar  associa- 
tions and  the  courts  in  fashioning  modern  procedures  for  dealing  with  com- 
plex and  difficult  fact  questions.  The  Antitrust.  Division,  with  its  large  reser- 
voir of  experienced  and  talented  litigators,  can  be  a  major  resource  in  this 
evolution  of  up-to-date  trial  techniques. 

Finally,  we  earnestly  seek  the  assistance  of  the  courts  in  solving  the  prob- 
lem of  the  "big  case."  I  was  once  a  judge,  and  I  am  certain  that  our  trial 
judges  can  be  helpful  by  seeing  to  it  that  dockets  are  moved  along,  that  cases 
do  not  ltecome  bogged  down  in  morasses  of  discovery  and  motion  practice,  and 
that  trials  are  speedily  set  and  efficiently  tried.  Only  in  this  way  will  a  just 
result — whether  in  the  Government's  favor  or  not — be  attained  within  a  reason- 
able period. 

Of  course,  knowing  how  to  try  the  big  case  is  only  one  of  the  problems.  At 
least  equally  important  is  learning  how  to  identify  those  situations  where  we 
should  be  seeking  structural  change  through  litigation.  Since  I  have  been  the 
Attorney  General,  I  have  had  a  lot  of  people  express  concern  to  me  about  the 
problem  of  concentration  in  our  economy.  Unfortunately,  there  appears  to  be 
a  lot  more  concern  than  there  are  clear  solutions,  and  in  fact,  there  still  seems 
to  be  a  certain  amount  of  confusion  as  to  what  exactly  the  problem  is. 

Shared  monopoly  is  one  of  the  labels  used  to  describe  the  problem.  If  shared 
monopoly  is  intended  to  describe  a  situation  where  a  very  few  large  com- 
panies control  a  monopoly  share  of  a  particular  industry,  and  work  together 
as  if  they  were  one  monopolist,  I  agree  that  that  is  a  serious  problem.  Just  as 
we  do  not  accept  monopolization  by  a  single  firm,  we  should  not  accept  the 
identical  result  from  the  joint  action  of  several  firms. 

I  believe  that,  where  there  are  only  a  few  firms  with  dominant  positions  in 
a  market,  there  is  likely  to  be  something  more  than  mere  conscious  parallelism 
underlying  anticompetitive  impacts.  Dominant  firms  in  highly  concentrated 
industries  frequently  communicate  on  the  subject  of  prices  and  products,  some- 
times directly  and  sometimes  indirectly.  Sometimes  indirect  communication 
can  work  as  effectively  as  face  to  face  discussions.  The  Antitrust  Division  has 
reason  to  believe  that  such  communications  have  taken  place  in  highly  con- 
centrated industries,  and  that  the  conduct  of  the  individual  firms  has  been 
altered  in  an  anticompetitive  way.  We  will  seek  to  remedy  the  situation  either 
by  changing  the  structure  of  the  industry  or  by  closing  down  the  avenues  of 
communication.  A  good  example  of  this  latter  approach  can  be  seen  in  the 
recent  General  Electric- Westinghouse  consent  decree. 

Where  there  is  no  communication,  covert  or  otherwise,  between  dominant 
firms  in  concentrated  industries,  there  may  well  not  be  an  antitrust  solution 
to  whatever  problem  the  structure  of  such  industries  may  present.  Indeed,  one 
of  the  more  serious  questions  here  is  what  exactly  the  problem  is. 

I  have  followed  with  great  interest  your  hearings  last  week  in  which  this 
subject  was  discussed,  and  the  range  of  disagreement  between  economists  and 
lawyers  was  great  indeed.  I  believe  that  one  of  the  most  important  public 
functions  this  subcommittee  might  perform  in  the  months  to  come  would  be  to 
aid  in  greater  public  understanding  of  the  issues  surrounding  the  subject  of 
concentration.  There  is  substantial  economic  disagreement.  While  there  may 
well  be  noneconomic  concerns  that  validly  argue  against  high  concentration, 
these  have  frequently  not  been  articulated  well  or  with  precision.  Hearings 
by  this  subcommittee,  or  indeed  a  study  of  the  type  suggested  by  Chairman 
Pertschuk  in  his  testimony  before  this  subcommittee  last  week  would,  it  seems 
to  me,  pay  great  dividends  in  increased  knowledge  and  understanding  of  the 
complex  issues  surrounding  economic  concentration. 

We  in  the  Department  of  Justice  would  greatly  welcome  such  assistance  as 
your  subcommittee  might  give  us  in  understanding  the  problem  and  possible 
solutions.  Indeed,  the  subject  of  concentration  is,  perhaps,  too  important  to  be 
left  to  litigants  and  judges,  who  are  neither  directly  responsible  to  the  people 
nor  able  to  step  back  and  view  the  subject  on  a  broad  public  policy  basis.  It 
may  well  be  that,  if  significant  action  is  to  be  taken,  it  most  appropriately 
should  come  from  the  Congress  and  thus  ultimately  from  the  American  people 
themselves. 
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There  are  any  number  of  conceivable  approaches.  Senator  Hart's  Industrial 
Reorganization  Act  embodied  one  such  approach;  his  "no  fault  divestiture''  bill 
embodied  another.  The  Public  Utility  Holding  Company  Act  was  yet  another 
legislative  solution  to  an  industry  structure  problem  that  could  conceivably 
he  adapted  to  industries  other  than  the  electric  utility  industry.  There  are  un- 
doubtedly other  possible  approaches.  The  exploration  of  these  remedies,  follow- 
ing the  articulation  of  the  problem,  would  lie  a  significant  contribution  to  the 
current  state  of  knowledge  by  the  subcommittee. 

The  Antitrust  Division  is,  1  assure  you,  going  to  continue  to  be  a  very 
active  enforcement  agency.  To  do  all  I  want  it  to  do,  however,  may  well  re- 
quire additional  resources.  We  recognize  that  this  is  not  a  world  of  unlimited 
resources,  but  I  should  point  out  again  to  this  subcommittee  that  resources 
spent  in  the  area  of  antitrust  return  many  times  their  cost  in  the  form  of 
lower  prices,  more  innovation,  and  better  service  to  the  consumers  of  this 
country. 

Still,  despite  that  rather  unusual  governmental  calculus.  I  know  that  the 
resources  that  might  be  used  effectively  will  not  always  be  available.  Thus, 
we  are  looking  at  ways  to  stretch  the  available  resources  as  far  as  possible. 
One  excellent  example  of  this  is  our  program  of  close  eooj»eration  with  the 
State  Attorneys  General.  Part  of  this  cooperation  will  be  inevitable,  as  the 
Department  administers  the  State  Grant  Program  enacted  by  the  Congress 
last  year  to  improve  state  antitrust,  enforcement.  I  am  happy  to  report,  as  I 
believe  the  subcommittee  already  knows,  that  this  program  is  underway,  that 
the  assistance  and  advice  of  the  State  Attorneys  General  has  been  solicited 
and  received,  and  that,  in  short  order,  a  working  program  will  be  produced. 

But  we  want  to  do  more  than  simply  pass  out  money.  The  Department  has 
historically  provided  training  and  assistance  in  antitrust  investigation  and 
litigation,  and  we  want  to  do  more.  I  have  asked  the  Antitrust  Division  to 
formulate  plans  to  improve  these  training  programs  so  that  the  states  can  be 
provided  not  only  with  money,  but  with  the  very  latest  in  antitrust  methods 
and  techniques. 

We  are  also  exploring  ways  of  greater  utilization  of  United  States  Attor- 
neys in  antitrust  enforcement.  We  are  exploring  again  training  program-?  for 
career  Assistant  United  States  Attorneys  in  antitrust  litigation.  I  should  point 
oat  that  we  do  not  need  training  programs  for  Assistant  U.S.  Attorney  person- 
nel in  how  to  try  conspiracy  cases ;  they  do  that  very  well  indeed  already  in  a 
number  of  areas.  What  may  "me  useful  is  a  program  of  substantive  education 
with  the  little  wrinkles  that  so  frequently  prove  useful  to  our  attorneys  in 
litigating  antitrust  conspiracy  cases. 

I  believe  that  with  the  help  of  the  State  Attorneys  General  and  the  U.S. 
Attorneys,  many  of  the  local  or  regional  price-fixing  cases  that  have  historically 
absorbed  much  of  the  Division's  time  and  energy,  can  be  made  the  responsi- 
bility of  others,  thus  enabling  the  Division  to  put  more  resources  into  complex 
nationwide  investigations  and  cases  where  the  special  degree  of  expertise 
possessed  by  Division  lawyers  is  most  helpful. 

Another  area  of  increased  attention  is  on  the  investigation  side.  The  Division 
has  traditionally  investigated  cases  with  irs  lawyers  and  economists,  who  then 
moved  into  the  trial  stage  of  the  case.  In  the  past,  some  use  was  made  of  FBI 
agents,  but  the  substantial  part  of  our  investigations  were  conducted  by  Divi- 
sion attorneys.  In  recent  years,  the  FBI  has  considerably  increased  its  em- 
phasis and  attention  in  the  white  collar  crime  area  and,  in  part  because  of 
this,  has  become  much  more  helpful  in  antitrust  investigations.  In  fact,  the 
Antitrust  Division  tells  me  that  their  relationship  with  the  FBI  today  is 
excellent,  and  that  there  could  not  be  greater  cooperation  between  the  Division 
and  the  FBI.  For  example,  in  a  recent  investigation  in  the  Norfalk.  Virginia 
area,  the  FBI  conducted  simultaneous  interviews  with  a  large  number  of 
persons  involved  in  a  particular  industry,  and  at  the  same  time  executed  a 
search  warrant  on  a  trade  association  headquarters.  This  joint  effort  by  the 
Division  and  the  FBI,  it  seems  to  me,  is  something  we  shall  look  for  more  of 
in  the  future. 

These  summary  comments  give  you  an  idea  of  our  antitrust  program.  I  have 
very  much  appreciated  the  opportunity  to  appear  before  this  subcommittee,  Mr. 
Chairman,  and  I  look  forward  to  receiving  the  report  of  this  body  on  antitrust 
enforcement.  We  are  at  a  new  beginning.  I  look  forward  to  working  with  this 
subcommittee. 
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PANEL  OF  STATE  ATTORNEYS  GENERAL 

Senator  Kennedy  [continuing.]  The  effect  of  national  competition 
policy  and  effective  enforcement  of  antitrust  laws  depends  not  only 
on  Federal  action  but  also  on  the  state  action.  We  have  two  _  State 
attorneys  general  with  active  antitrust  programs  who  are  with  us 
this  morning. 

The  Honorable  J.  D.  MacFarlane  has  been  the  attorney  general 
for  the  State  of  Colorado  since  1975.  His  state  has  filed  one  of  the 
two  current  parens  patriae  actions  under  the  new  Hart-Scott-Rodino 
law.  The  Honorable  Anthony  Troy  is  the  attorney  general  of  Vir- 
ginia. He  is  the  former  chief  of  the  state's  Antitrust  Division.  We 
look  forward  to  hearing  from  both  ot  you. 

STATEMENT  OF  HON.  J.  D.  MaeFARLANE,  ATTORNEY  GENERAL, 

STATE  OF  COLORADO 

Attorney  General  MacFarlane.  Thank  you.  Mr.  Chairman.  I  am 
J.  T).  MacFarlane.  the  attorney  general  of  Colorado  and  a  member  of 
the  National  Association  of  Attorneys  General.  I  am  a  member  of  the 
antitrust  committee  of  the  National  Association  of  Attorneys  Gen- 
eral. I  am  sorry  that  our  chairman  could  not  be  here  today,  but  he 
had  a  death  in  the  family. 

I  have  a  prepared  statement  to  submit  to  the  committee,  unfor- 
tunatelv.  copies  of  it  have  not  reached  me  yet  but  they  will  before 
the  day  is  over,  and  will  submit  it  at  that  time,  along  with  some 
exhibits  I  have  attached  to  it.  So  with  your  permission,  I  will  simply 
read  this  simplied  statement  which  I  trust  is  short  enough. 

Senator  Kennedy.  Without  objection,  your  complete  statement 
will  be  included  in  the  record. 

Attorney  General  MacFarlane.  There  are  three  brief  points  I 
would  like,  to  make  to  the  subcommittee  concerning  the  state  of  the 
now-existing  parens  patriae  legislation  and  what  is  going  on  with 
the  State  Attorneys  General  with  regard  to  antitrust  enforcement. 
Lastly,  I  would  like  to  discuss  the  proposed  funding  to  aid  in  that 
effort  which  will  come  from  the  Congress.  The  parens  patriae  pre- 
visions of  the  Hart-Scott-Rodino  Antitrust  Improvement  Act  of 
1976  provides,  for  the  first  time,  the  opportunity  to  create  a  national 
constituency  for  antitrust  enforcement.  It  thereby  makes  possible  the 
most  intensive  and  extensive  antitrust  enforcement  efforts  in  our 
history. 

Parens  patriae  does  this  in  two  ways:  First,  it  enlists  the  52  state 
and  territorial  attorneys  general  in  antitrust  enforcement.  Second, 
it  ensures  that  properly  enforced  and  interpreted  by  the  courts, 
the  average  citizen  will  experience  actual  dollars  in  hand  as  a  result 
of  successful  ease? — both  in  joining  and  obtaining  damages  for  price 
fixing  violations.  Prior  to  the  enactment  of  the  parens  patriae  provi- 
sions, antitrust  had  always  been  a  highly  esoteric  and  little-under- 
stood legal  concept,  even  by  lawyers.  I  think  it  still  is  to  a  certain 
extent.  The  average  citizen  understood  it,  if  at  all,  only  in  terms  of 
trustbusting  with  regard  to  the  giant  corporate  monopolies. 
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Now,  however,  the  same  citizen  is  going:  to  get  a  piece  of  the 
action.  Everywhere  a  highly  localized  price-fixing  scheme  occurs  and 
is  protected  and  is  successfully  prosecuted.  I  predict  that  within  3 
years  enough  successful  actions  will  be  brought  that  the  people  will 
never  again  tolerate  lax  or  nonexistent  antitrust  enforcement  efforts 
at  the  state  level. 

A  case  in  point:  In  Colorado,  we  just  recently  filed  in  the  month 
of  April,  the  first  original  parens  patiria  action  under  the  new  legis- 
lation. As  the  result  of  a  grand  jury  investigation,  we  filed  both 
criminal  and  civil  actions  against  five  corporate  retail  gasoline  dis- 
tributors in  Glenwood  Springs,  Colorado,  which  is  a  mountain  com- 
munity _  of  about  4,000  population.  Although  none  of  the  defendants 
are  majors  in  the  oil  business,  nevertheless,  their  combined  share  of 
that  small,  very  definable  market  area  is  about  50  percent.  Better 
than  80  percent  of  the  sales  by  that  group  of  distributors  are  local  in 
nature.  All  five  raised  prices  at  the  same  time,  about  6  cents  a  gallon. 

For  the  period  of  time  covered  by  the  complaint,  total  gallonage 
sold  was  2.3  million  gallons.  That  covers  the  period  from  October  1, 
1976,  to  April  12,  1977.  We  anticipate  damages  on  the  basis  of  the 
evidence  we  have  developed  at  an  average  of  6  cents  per  gallon.  If 
so,  that  works  out  to  about  $138,000.  On  the  basis  of  the  1977  esti- 
mated census  of  the  market  area,  assuming  very  conservatively  that 
only  half  was  attributable  to  Glenwood  citizens^  that  amounts  to  $17 
per  capita,  in  that  market  area,  or  about  $68  per  family  for  that  6- 
month  period.  That  money  recovered  will  be  given  back,  as  nearly  as 
possible,  to  those  from  whom  it  was  taken. 

"When  that  occurs,  I  guarantee  that  the  citizens  of  that  community 
henceforth  will  understand  all  they  need  to  know  about  antitrust.  I 
strongly  doubt  they  will  thereafter  soon  tolerate  anything  but  vigor- 
ous enforcement  of  the  antitrust  laws.  Second,  the  exponentially  in- 
creased interest  of  State  attorneys  general  in  antitrust  enforcement, 
which  is  a  very  recent,  development  among  all  my  colleagues,  assures 
local  price  fixing  investigation  in  actions  which  up  to  now  have  been 
undertaken  by  relatively  few  states. 

The  FTC  and  the  Antitrust  Division  of  the  Department  of  Justice 
does  not,  and  will  never  have,  in  my  opinion,  the  manpower  to  do 
this. 

Price-fixing,  as  opposed  to  monopolistic  practices  in  large  market 
areas,  is  at  least — it  not  more — prevalent  than  the  more  obvious 
oligopolistic  concentrations  we  see  in  fields,  such  as  oil,  auto,  and 
food  marketing.  The  State  attorneys  general  can  act  as  state  and 
local  affiliates  of  the  FTC  and  the  Antitrust  Division  in  dealing 
with  price-fixing  schemes  too  local  in  nature  to  warrant  the  concen- 
trated attention  of  the  Department  of  Justice.  That  was  a  point  you 
raised  earlier.  Senator  Laxalt. 

An  example  which  all  lawyers  will  immediately  understand,  I 
think,  is  our  shorthand  reporter  case.  We  sued  and  obtained  a  consent 
decree  against  the  Colorado  Shorthand  Reporters  Association,  en- 
joining them  from  fixing  the  prices  they  charge  for  depositions, 
transcriptions,  and  the  like.  In  my  office,  this  decree  had  the  immedi- 
ate effect  of  lowering  the  cost  we  were  paying  just  prior  to  that  de- 
cree. We  invited  bids  and  reduced  our  cost  from  $2.15  per  page,  plus 
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$60  per  day  for  appearance,  to  a  flat  rate  of  $1.25  per  page,  includ- 
ing appearance,  transcriptions,  original  and  one  copy.  In  this  par- 
ticular example,  which  occurred  in  another  antitrust  case  we  were 
involved  with,  we  saved  $1,000  for  4  days  of  depositions. 

I  am  informed  that  as  a  result,  the  Antitrust  Division  of  the 
Department  of  Justice  is  looking  at  a  possible  action  along  these 
lines  on  a  national  scale.  These  cases  are  not  unique,  but  they  are 
very  recent.  Colorado  had  no  antitrust  unit  3  years  ago.  All  cases 
were  referred  to  private  attorneys.  This  experience  is  fairly  typical 
across  the  country. 

Multiply  these'  types  of  cases  in  Colorado  by  52  jurisdictions  for 
the  next  3  years,  and  I  think  you  will  begin  to  get  an  idea  of  what 
states  are  cranking  up  to  do  now. 

This  is  the  predicate  upon  which  I  say  that  the  people  are  going  to 
have  direct  stakes  in  antitrust  enforcement  that  they  have  not  ex- 
perienced before.  The  result :  a  national  constituency. 

The  last  point  I  would  like  to  make  is  this.  Congress  authorized 
last  year,  as  you  know,  $10  million  for  3  fiscal  years,  beginning  fiscal 
1977',  to  be  distributed  by  the  U.S.  Attorney 'General  to  the  State 
attorneys  general  for  seed  money  in  developing  effective  antitrust 
programs.  It  is  of  the  utmost  importance,  if  results  such  as  I  have 
described  are  to  be  begun,  continued,  and  approved  in  the  52  juris- 
dictions, that  this  money  be  appropriated  as  authorized.  And  that 
means  a  supplemental  appropriation  for  this  fiscal  year. 

I  know  you  do  not  like  supplemental.  No  legislator  does.  I  served 
on  the  Colorado  Joint  Budget  Committee  for  4  years,  and  I  am  well 
aware  of  that.  This  case,  however,  it  seems  to  me  is  the  sine  qua  non 
of  the  parens  patria  bill  and  state  enforcement  efforts. 

Most  states  still  have  no  antitrust  units.  They  will  not  get  them 
unless  you  help  start  them.  State  legislators  are  at  least  as  skeptical 
of  the  value  of  state  antitrust  enforcement  as  Congress  was  in  pass- 
ing, the  parens  patriae  bill.  A  constituency,  therefore,  has  to  be  cre- 
ated. In  my  view,  it  can  be  created  by  active  state  antitrust  units. 

State  legislators  acting  by  themselves  will  not  fund  them  or  will 
not  do  so  adequately  in  the  beginning.  Federal  help  in  this  sense,  I 
think,  is  truly  seed  money.  Three  years  will  do  the  job,  and  one  or 
two  won't. 

I  realize  you  are  not  the  Appropriations  Committee,  but  I  also 
realize  you  may  have  some  influence  in  that  process.  In  my  case,  I 
have  literally  put  together  a  unit  in  the  teeth  of  legislative  opposi- 
tion, but  it  is  only  partially  funded.  I  basically  have  nine  people, 
including  five  lawyers.  Some  are  borrowed  from  other  units.  For  the 
1078  fiscal  year,  which  in  our  State  is  July  to  June,  the  legislature 
has  provided  $127,000  of  State  money,  which  is  the  current  State 
expenditure  for  this  fiscal  year. 

I  have,  in  addition,  $66,000  in  a  1-year  LEAA  grant.  For  nine 
people,  next  year  I  need  $243,000  for  fiscal  1978.  Unless  I  can  ob- 
tain at  least  $116,000  from  the  Federal  source,  I  can't  even  continue 
to  operate  a  decent  program,  much  less  improve  it.  This  is  despite 
the  fact  that  we.  in  our  unit,  have  already  recovered  more  for  the 
State  general  fund  as  a  result  of  our  antitrust  activities  than  the 
state  has  expended. 
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If  I  can  continue  to  bring  the  land  of  action  and  results  I  have 
just  described  by  the  end  of  fiscal  1979.  which  is  the  last  year  of 
authorization  of  the  $10  million  a  year  set  up  by  you,  it  is  my  bet 
that  the  people  of  Colorado  will  not  allow  the  legislature  to  not  fund 
the  unit  adequately.  That's  my  point.  I  think  that  same  point  is 
true  in  all  52  states  and  territories  where  that  kind  of  action  occurs. 
I  think  I  can  state  fairly  that  the  State  attorneys  general  are 
unanimously  committed  to  full,  fair,  and  effective  antitrust  enforce- 
ment via  both  the  parens  patriae  and  their  own  state  laws. 

They  believe,  as  I  do.  that  your  parens  patriae  legislation  can  cre- 
ate this  national  constituency  of  which  I  have  spoken.  They  are  ready 
to  do  so  with  your  help.  We  are  committed,  as  I  know  you  are,  to 
the  principle  of  free  market  activity  being  the  most  effective  and 
fundamental  of  our  Nation.  A\'e  are  generally  opposed  to  Govern- 
ment intervention  in  economic  activity  except  as  a  last  resort  when 
nothing  else  works.  Central  to  that  thesis,  however,  is  that  we  have 
a  free  market  economy.  The  only  way  I  know  to  ensure  this  is  strong 
antitrust  enforcement  at  both  the  Federal  and  State  levels. 

The  States,  as  never  lx>fore,  are  ready  to  act  through  their  attor- 
neys general.  If  you  care,  now  is  the  time  to  help.  And  that  is  what 
I  hope  these  hearings  teach.  I  think  it  accurate  to  observe  that  a 
free  market  economy,  like  the  price  of  liberty,  is  eternal  vigilance. 
The  State  attorneys  general  stand  ready  to  help,  and  we  suggest  that 
you  use  us.  Thank  you. 

Senator  Kennedy.  That  was  very  helpful  testimony. 

Attorney  General  Troy  ? 

STATEMENT  OF  HON.  ANTHONY  TROY,  ATTORNEY  GENERAL. 

STATE  OF  VIRGINIA 

Attorney  General  Troy.  Mr.  Chairman,  I  am  pleased  to  appear 
here  today.  I  am  filling  in  for  Attorney  General  Browning  of  West, 
Virginia,  who,  as  indicated,  could  not  appear.  I  would  like  to  sub- 
mit a  prepared  statement  for  the  record,  if  I  may. 

Senator  Kennedy.  Without  objection,  it  will  be  included  in  the 
record  in  its  entirety  as  if  read. 

Attorney  General  Troy.  Let  me  just  summarize  my  testimony  as 
I  see  the  role  of  the  State  Attorneys  General  in  the  United  States 
today. 

Ten  years  ago  there  was  no  such  thing  as  an  antitrust  unit  in  an 
Attorney  General's  office,  for  the  most  part.  T  think  the  Attorneys 
General  suddenly  became  awTare.  though,  through  the  tetracyclene 
case,  that  citizens  have  an  economic  standard  and  interest  in  effective 
antitrust  enforcement.  Since  that  time,  there  has  been  a  marked  in- 
crease in  antitrust  activities. 

There  are  two  roles  that  the  antitrust  efforts  of  State  Attorneys 
General  should  proceed  on :  First,  the  parens  partriae  role ;  second, 
enforcement  of  their  own  state  antitrust  efforts.  If  I  may,  let  me 
address  the  second  point  as  an  illustration  : 

The  Antitrust  Committee  of  the  National  Association  of  Attor- 
neys General  publishes  antitrust  bulletins.  In  reviewing  some  of  the 
cases  that  have  been  filed.  I  think  this  committee  will  realize  the 
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level  of  State  activity.  For  example.  Colorado  has  a  case  involving 
phone  company  tariffs.  Illinois,  a  case  regarding  concrete  blocks. 
Other  cases  are  I  ova.  Audio  visual  equipment.  Alaska,  underwater 
lighting  equipment. 

Senator  Laxalt.  Is  this  all  intrastate  activil  <  i 

Attorney  General  Troy.  Yes. 

Senator  Laxalt.  Clearly  so? 

Attorney  General  Troy.  These  are  activities  on  which  the  State 
itself  is  proceeding.  For  example:  Iowa,  with  grain  markets:  Wis- 
consin, driving  schools;  Colorado,  ski  lift  tickets;  Oregon,  garbage 
collectors.  In  Virginia,  just  yesterday  I  filed  a  consent  decree  re- 
garding prices  that  were  charged  by  our  court  reporters.  We  have 
other  cases  pending  against  barbers,  and  funeral  directors,  to  name 
but  a  few. 

Senator  Metzenbatjm.  Have  any  of  the  States  moved  into  the 
medical  field,  such  as  pathologists  and  anesthesiologists  or  radi- 
ologists? 

Attorney  General  Troy.  I  believe  that  a  number  of  them  have.  I 
have  not  in  Virginia.  The  list  is  somewhat  lengthy,  and  I  think  it 
shows  that  there  is  a  role  in  this  respect  for  States  to  play.  The  sec- 
ond i-ole  is  that  of  enforcing,  on  behalf  of  the  consumers,  the  parens 
patriae  actions. 

My  own  personal  view  is  that  one  of  the  most  important  provi- 
sions of  the  parens  patriae  provision  was  the  section  4,  which  re- 
quires the  U.S.  Attorney  General  to  give  notice  of  pending  action 
to  State  Attorneys  General. 

It  would  be  my  hope  that  the  importance  of  this  section  would 
become  evident,  not  only  in  its  specific  provisions  of  notice  to  State 
Attorneys  General  but  also  hopefully  to  usher  in  a  new  and  higher 
level  of  state  cooperation  in  the  enforcement  of  both  state  and  Fed- 
eral antitrust  laws. 

I  think  it  is  evident  that  it  is  both  proper  and  necessary  to  place 
parens  patriae  power  in  the  hands  of  State  attorneys  general.  As 
the  State's  chief  enforcement  officer,  the  attorneys  general  have  pri- 
mary responsibility  to  protect  the  legal  rights  of  the  citizens  in  each 
and  every  state  that  they  represent.  Moreover,  where  a  large  number 
of  citizens  are  damaged,  the  citizens  are,  in  effect,  powerless  to  ob- 
tain redress.  Because  of  the  legislative  action  of  this  committee.  I 
think  it  has  filled  a  needed  gap. 

The  remaining  needed  gap  however,  is,  as  mentioned  by  the  attor- 
ney general  from  Colorado,  the  funding  aspect.  In  that  sense.  Vir- 
ginia. I  would  think,  would  welcome  the  staff  that  is  in  Colorado.  I 
have  iy2  attorneys,  with  one  paralegal  and  one  secretary.  That  is 
contingent  upon  Federal  funding,  which  must  relate  to  some  type  of 
organized  crime  activity. 

LEAA's  definition  of  organized  crime  is  somewhat  different  from 
antitrust  enforcement  as  it  should  be.  Therefore,  I  am  pleased 
to  serve  as  Chairman  of  the  Special  Committee  of  the  National  As- 
sociation of  Attorneys  General  to  try  to  secure  federal  funding.  As 
mentioned.  Federal  funding  is  authorized  for  3  years,  from  fiscal 
1077  through  fiscal  1979.  Hopefully,  we  can  obtain  the  needed  fund- 
ing, and  we  would  urge  approval. 
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We  are  also  working  with  the  Department  of  Justice  with  regard 
to  the  manual  of  guidelines  and  procedures  for  applying  for  these 
grants.  I  am  optimistic  that  we  can  work  cooperatively  with  them. 
The  guidelines  right  now  are  somewhat  more  complex  than  I  de- 
sire. But  we  are  going  to  be  meeting  and  hopefully,  we  can  obtain 
not  only  the  funding  but  also  a  guideline  manual  giving  flexibility 
to  each  and  every  attorney  general  to  meet  the  needs,  as  he  sees 
fit,  of  enforcing  antitrust  matters  in  his  own  state. 

That  concludes  my  remarks,  and  I  would  be  happy  to  answer  any 
questions. 

Senator  Kennedy.  Thank  you  very  much. 

We  want  to  recognize  Ray  Marvin  with  the  National  Association 
of  State  Attorneys  General.  I  think  that  he,  perhaps  more  than  any- 
one else,  was  of  enormous  value  to  this  committee  and  to  Senator 
Hart  and  others  during  the  fashioning  of  this  particular  provision 
and  also  in  helping  and  assisting  as  the  debate  took  place  on  the  floor 
last  year.  We  are  glad  to  see  you  back.  We  are  going  to  need  your 
help  a  lot  more  I'm  sure  as  we  move  along,  but  we  want  to  recognize 
the  very  special  contribution  that  you  made  in  this  area  of  public 
policy.  I  think  what  has  been  testified  to  here  today  should  give  you 
some  degree  of  satisfaction  as  to  what  is  happening.  It  also  chal- 
lenges us  to  do  a  great  deal  more. 

Senator  Metzenbaum.  It  is  understandable,  Mr.  Chairman.  He 
comes  from  Ohio,  and  we  train  them  well. 

Attorney  General  MacFarlane.  One  of  the  reasons  Mr.  Marvin 
has  been  so  effective,  I  think,  is  that  this  has  been  the  oue  area  in 
which  all  the  State  Attorneys  General  have  been  unanimous  from 
the  beginning  on  their  approach  on  both  the  parens  patriae  and  their 
support  of  it.  As  you  know,  they  were  key  in  turning  around  some 
members  of  the  House  Rules  Committee.  They  have  been  unanimous 
in  the  adoption  of  a  resolution  urging  upon  the  Attorney  General  an 
equitable  method  of  distribution  among  the  states  of  money  that  is 
appropriated. 

Senator  Kennedy.  I  would  also  mention  Senator  Morgan,  who  was 
the.  one  who  offered  the  amendment.  I  think  he  made  a  splendid 
statement  about  the  importance  of  this  from  an  Attorney  General's 
point  of  view.  That  was  invaluable.  One  of  the  points  that  was  raised 
during  the  debate  is  that  State  attorneys  general  were  going  to  use 
this  parens  patriae  authority  for  narrow,  political  purposes  in  order 
to  challenge  political  leaders  in  their  state  and  run  awry  with  this 
authority  and  power. 

What  can  you  tell  us  about  the  attitudes  of  the  attorneys  gen- 
eral about  this?  I  think  many  of  us  thought  it  was  really  a  straw  man. 
I  would  like  to  hear  your  impression  of  how  the  attorneys  general 
viewed  it  and  how  they  have  exercised  responsibility  with  it. 

Attorney  General  Troy.  I  would  be  happy  to  respond. 

I  think,  first  of  all,  that  issue  certainly  was  a  straw  man. 

One  aspect  of  the  responsible  use  that  the  Attorneys  General  in- 
tend to  make  of  this  power  is  evident  by  the  various  measures  we 
concurred  in  which  were  passed  in  the  bill  itself.  For  example,  we 
concurred  fully  that  parens  patriae  should  be   applicable   only  to 
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natural  persons,  Sherman  Act  violations  and  aggregate  damages 
only  for  price  fixing,  and  duplicative  damages  would  all  be  pro- 
hibited. 

Further  in  our  agreement,  for  those  who  were  concerned  about 
types  of  suits,  the  court  has  been  given  by  Congress  discretion  to 
award  attorneys  fees  to  prevailing  defendants  where  it  is  found  that 
the  Attorneys  General  acted  for  oppressive  reasons  or  in  bad  faith. 

I  feel  it  makes  no  sense  from  a  political  standpoint,  or  any  other, 
for  a  noncolorable  complaint  to  ever  be  filed. 

One  other  evident  fact  of  their  responsible  nature  of  the  use  of 
parens  patriae  is  that  we  did  not  have  a  group  of  Attorneys  General 
waiting  in  the  wings  to  use  a  vicious  power.  The  bill  itself  was 
signed  in  September  1976.  The  first  case  was  not  tiled  until  April 
1977,  and  that  was  in  Colorado  following  a  state  grand  jury  criminal 
indictment.  The  very  next  case  was  filed  in  Maryland,  again  follow- 
ing a  Federal  grand  jury  indictment  regarding  a  real  estate  com- 
mission. I  think  it  is  evident  that  notwithstanding  the  number  of 
price-fixing  cases  that  are  currently  in  Federal  grand  juries,  there 
are  a  number  of  safeguards  in  the  bill.  Lastly,  the  previous  Attorney 
General  of  Virginia,  Andrew  Miller  was  then  chairman  of  the  anti- 
trust, committee,  together  with  the  president  of  the  association, 
pledged  to  submit  to  this  committee  annual  reports  so  that  it  could 
assist  in  any  oversight.  The  association,  in  December  at  its  annual 
meeting,  unanimously  endorsed  that  committment.  You  will  be  re- 
ceiving on  an  annual  basis  on  September  30  of  this  year  and  there- 
after complete  reports  as  to  activities.  So  I  think  the  record  is  clear 
that  the  use  has  net  been  political  in  nature.  The  safeguards  are  in 
the  bill  and  our  commitment  for  oversight  is  in  the  public  record. 

Senator  Laxalt.  If  that  be  the  case — and  I  would  assume  that 
would  be  the  conclusion  of  the  Attorney  General — you  are  having 
problems  with  your  respective  legislatures  aren't  you  in  getting 
funded,  or  you  wouldn't  be  coming  up  here  for  money? 

Attorney  General  Troy.  That  is  exactly  right.  It  is  for  this  reason : 
Antitrust  is  in  the  forefront  on  a  national  level.  It  is  politically  an 
unpopular  activity  among  state  legislatures.  You  are  not  going  to 
have  a  situation  where  you  are.  in  fact,  coming  against  some  various 
business  concerns  on  a  local  level.  We  need  the  seed  money  concept. 
If  we  could  establish  a  track  record  over  a  3-year  period — and  then 
I  submit  the  funding  should  be  seed  money  only — it  would  enable  us 
to  try  to  establish  that  track  record  and  prove  to  the  various  state 
legislatures  that  the  economical  effects  that  will  take  place  among 
all  the  states  are  well  worth  the  price.  If  we  can't  prove  it  at  the  end 
of  3  years,  then  we  don't  deserve  to  be  in  the  position  we  are  and  we 
deserve  to  not  have  the  funding. 

Senator  Laxalt.  Isn't  there  a  lot  of  plain,  political  suspicion  at- 
tached to  what  may  be  overly  ambitious  attorney  generals  who  might 
be  governors  or  senators  ? 

Attorney  General  Troy.  I  think  you  are  going  to  have  to  have  the 
opportunity  to  establish  a  sound  track  record.  That  would,  in  my 
opinion,  dispel  those  thoughts. 

Attorney  General  MacFarlane.  I'm  sure  there  is  something  to  that, 
but  there  is  another  side  entirely  which  is  that  a  good  bit  of  the 
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opposition  simply  comes  as  a  result  of  a  sort  of  Budget  Committee 
attitude  of  "prove  to  us  the  need  for  this."  Unfortunately,  it  is  a 
Catch-22  situation,  because  you  can't  prove  the  need  until  you  have 
the  wherewithal  to  do  it.  I  know  that  was  true  in  my  case,  more  so 
than  any  charges  of  overly  ambitious  or  political  activity. 

Senator  Laxalt.  You  didn't  sense  any  political  problem  with  your 
money  committee  then  \ 

Attorney  General  MacFarlane.  There  is  always  a  political  prob- 
lem with  a  politician. 

Senator  Laxalt.  One  of  the  concerns  that  I  had,  and  I  think  was 
shared  by  many  of  my  colleagues,  was  whether  the  political  aspects — 
as  worthwhile  as  it  was  to  reinforce  antitrust  procedures  within  the 
states — should  be  vested  on  ia  State  level.  Is  there  some  mechanism 
whereby  Ave  could  take  it  out  of  the  political  process  as  much  as  pos- 
sible and  out  of  the  Attorney  General's  office  or  is  that  just  wholly 
impractical  ? 

Attorney  General  MacFarlaxe.  I  think  this  a  point  that  is  going 
to  be  brought  up  increasingly  with  the  LEA  A.  We  are  concerned 
about  the  law,  being  lawyers,  and  are  bound  by  a  certain  number  of 
legal  ethics.  That,  in  conjunction  with  political  activity,  is  still  a 
major  limitation  on  how  an  attorney  general  will  approach  his  job. 

I  have  been  impressed  with  my  colleagues  in  the  National  Associa- 
tion about  their  concern  with  the  problems  of  law  as  opposed  to 
problems  of  politics.  I  would  be  the  last  to  say  that  there  aren't  at- 
torneys general  who  aren't  politically  ambitious,  but  I  think  while 
they  hold  the  job  of  attorney  general  that  they  are  as  committed  to 
doing  a  good,  legal  job  as  any  person  could  possibly  be.  In  many 
rases,  I  think  they  do  a  better  one  than  an  attorney  general  who  may 
be  under  the  thumb  of  a  governeor  who  doesn't  want  any  such 
activity. 

Senator  Laxalt.  That  may  well  be. 

Did  you  hear  the  questions  T  addressed  to  the  attorney  general  in 
relation  to  the  division  of  authority  between  Washington  and  the 
States: 

Attorney  General  MacFarlane.  Yes,  sir. 

Senator  Laxalt.  Do  you  have  any  liaison  with  either  the  FTC  or 
Justice  in  relation  to  this  division  of  work? 

Attorney  General  MacFarlaxe.  Yes;  we  do. 

Senator  Laxalt.  Is  it  working? 

Attorney  General  MacFarlaxe.  Yes,  sir.  It  was  nonexistent  prior 
to  the  establishment  of  the  antitrust  unit  in  Colorado.  For  example, 
we  have  been  recently  referred  a  case  by  the  Department  of  Justice 
which  T  am  told  by  my  antitrust  chief  would  formerly  never  have 
been  referred  to  the  State.  It  would  have  been  retained,  and  it  woidd 
have  been  prosecuted  by  the  Department  of  Justice  itself.  It  was  a 
good  enough  case.  But  we  had  to  build  confidence  in  them  too  for 
them  to  communicate  with  us.  The  FTC  regional  office  we  have  very 
good  relationships  with. 

Senator  Laxalt.  It  is  working  out  pretty  well  then.  I  gather? 

Attorney  General  MacFarlane.  Yes.  sir. 

Attorney  General  Troy.  I  know  there  is  a  good  Richmond  attorney 
now  in  the  Antitrust  Division,  and  I  would  hope  that  would  improve 
also. 
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Attorney  General  MacFarlane.  I  think  there  is  going  to  be  a 
period  of  time  while  the  Antitrust  Division  assesses  whether  the  state 
is  for  real  in  its  antitrust  efforts  before  it  is  going  to  trust  it.  That 
is  only  to  be  expected. 

Senator  Kennedy.  I  hope  in  your  report  to  the  Congress  that  you 
focus  on  that  particular  point — the  nature  of  the  cooperation  from 
the  Justice  Department.  We  have  had  some  awareness  of  at  least 
one  attorney  general  who  felt  that  lie  didn't  get  all  the  cooperation 
and  help  on  a  particular  matter.  But  we  would  be  interested  in  the 
broad  experience. 

The  areas  in  which  you  think  the  attorneys  general  can  effectively 
carry  out  antitrust  enforcement  the  best,  and  where  they  are  least 
able  to  carry  out  antitrust  policy,  would  you  just  give  me  a  brief 
comment  on  that  ? 

Attorney  General  MacFarlane.  There  are  least  able  in  the  multi- 
national kinds  of  litigation,  the  major  oil  company  kind  of  problem 
and  the  TBM  type  of  case,  et  cetera.  They  simply  don't  have  the  re- 
sources to  do  that  kind  of  thine:. 

Senator  Laxalt.  Are  you  speaking  of  the  attorney  general's  office? 

Attorney  General  MacFarlane.  Yes. 

Senator  Kennedy.  The  State  attorneys  general. 

Attorney  General  ISIacFarlane.  Eight.  They  are  best  able  in  the 
very  localized  cases,  such  as  the  two  I  mentioned,  that  are  totally  in- 
trastate in  nature.  Although  they  may  have  national  consequences. 
the  particular  problem  is  intrastate. 

There  is  an  obvious  place  where  they  meet  where  there  is  a  gray, 
wavy  lines  that  is  sometimes  is  over  here  and  sometimes  is  over  there. 
We  will  have  to  figure  that  out  as  time  goes  by.  For  the  most  part, 
I  don't  think  you  will  find  that  most  states  are  really  interested  in — 
in  fact.  I  know  of  none — jumping  on  the  kinds  of  cases  which  eat 
up  resources  for  several  years.  We  don't  have  the  resources  to  do 
that,  obviously.  I  have  five  attorneys,  and  they  can't  handle  more 
than  seven  to  ten  cases  a  year  and  those  cannot  be  all  that  big.  That 
is  the  best  general  answer  I  can  give.  We  will  have  a  lot  more 
specifics  as  we  have  more  experience  in  the  parens  patria  legislation. 

Senator  Kennedy.  T  understand  Oregon  is  using  the  recoveries  to 
finance  the  offices.  Is  that  possible  to  do  in  other  states? 

Attorney  General  MacFarlane.  Yes;  it  is. 

Last  year  I  asked  our  legislature  to  set  up  a  revolving  fund.  Ore- 
gon, California,  and  "Washington  have  one.  I  did  not  get  that 
through,  but  even  so.  keeping  the  statistics  on  it,  the  office  could  be 
self-supporting.  However.  I  would  caution  you  on  that.  There  are 
some  states  that  have  undertaken  activities  simply  in  order  to  show 
dollar  returns  to  the  state,  and  thereby  convince  them  of  the  market 
value  of  their  activities. 

Senator  Laxalt.  What  happens  to  the  consumer  in  this  case? 

Attorney  General  MacFarlane.  That's  the  problem.  That  is  just 
exactly  what  I  was  going  to  mention.  We  feel,  in  Colorado  at  least 
— and  a  number  of  other  states  do  also — that  we  have  to  have  a  very 
balanced  approach.  There  are  some  activities  that  we  undertake,  par- 
ticularly with  regard  to  the  licensing  professions  which  will  never 
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show  any  dollar  value,  except  perhaps  in  the  shorthand  case  that  I 
mentioned,  by  lowering  prices. 

We  have  to  do  those.  Those  are  proper  areas  of  state  activity.  Those 
are  not  income-producing. 

At  the  same  time,  there  are  enough  cases  that  come  along  from 
time  to  time  that  if  we  get  on  one  or  two  that  perhaps  we  share  time 
with  other  States,  that  are  income-producing,  that  basically  on  dam- 
ages to  the  states,  we  are  maintaining  a  balanced  approach.  We  think 
that  is  in  the  best  interest  of  the  state  and  consumer  to  do  it  that  way. 

Attorney  General  Troy.  In  my  own  State  of  Virginia,  I  would 
never  anticipate,  from  a  viewpoint  of  political  reality,  ever  having  a 
situation  where  you  could  control  your  own  funds.  I  think  that  is 
typical. 

In  the  tetracyclene  litigation,  Judge  White  in  New  York  spe- 
cifically prohibited  any  of  the  recoveries  in  that  case  going  to  fund 
attorney  generals'  efforts  in  further  antitrust  cases. 

Senator  Kexnedy.  Thank  you  both  for  your  very  helpful  and  en- 
couraging testimony.  I  want  to  commend  you  both,  personally,  and 
the  association  for  the  work  that  is  being  done.  We  look  forward  to 
working  with  you  in  terms  of  the  effectiveness  of  this  particular 
provision  and  finding  ways  that  we  can  be  supportive  and  coopera- 
tive— whether  it  is  the  funding  of  the  LEAA  program  or  in  other 
ways.  I  think  you  have  made  a  strong  case.  We  appreciate  very  much 
your  comments. 

Attorney  General  MacFarlane.  Thank  you. 

Attorney  General  Troy.  Thank  you. 

|  The  prepared  Statement  of  .J.  D.  MacFarlane.  and  Anthony  Troy 
follow :] 

Prepared  Statement  of  Hon.  J.  D.  MacFarlane 

Mr.  Chairman,  members  of  the  committee.  I  am  J.  D.  MacFarlane,  Colorado 
Attorney  General,  and  member  of  the  National  Association  of  Attorneys  Gen- 
eral Antitrust  Committee.  In  the  brief  time  available  today  I  intend  to  make 
three  major  points,  each  illustrated  by  a  single  example. 

First,  the  parens  patriae  provisions  of  the  Hart-Scott-Rodino  Antitrust  of 
1976  provide,  for  the  first  time,  the  opportunity  to  create  a  national  constituen- 
cy for  antitrust  enforcement  and  thereby  make  possible  most  intensive  and 
extensive  enforcement  efforts  in  our  history. 

Parens  patriae  does  this  2  ways : 

First,  it  enlists  52  state  and  territorial  attorneys  general  the  ranks  of  anti- 
trust enforcement,  and  second,  it  ensures  that,  properly  enforced  and  inter- 
preted by  the  courts,  the  average  citizen  will  experience  actual  dollars  in  hand 
as  a  result  of  successful  cases  both  enjoining  and  obtaining  damages  for  price- 
fixing  violation. 

Prior  to  the  enactment  of  the  parens  patriae  provisions,  antitrust  had  been 
a  highly  esoteric,  little-understood  legal  concept,  even  by  lawyers,  which  the 
average  citizen  understood  (if  at  all)  only  in  terms  of  "trust  busting"  the  grant 
corporate  monopolies.  Now,  however,  the  same  citizen  is  going  to  get  a  piece 
of  the  action  even  when  highly  localized  price-fixing  occurs  and  is  successfully 
prosecuted.  I  predict  that,  within  3  years,  enough  successful  action  will  be 
brought  that  the  people  will  never  again  tolerate  lax  or  nonexistent  antitrust 
enforcement  efforts  on  the  state  level. 

A  case  in  point  is  in  Colorado,  where  we  just  recently  filed  the  first  original 
parens  patriae  action  under  the  new  legislation.  As  a  result  of  a  grand  jury 
investigation,  we  filed  both  criminal  and  civil  actions  against  5  corporate  retail 
gasoline  distributors  in  Glenwood  Springs,  Colorado — a  mountain  community 
of    about   4,000   population    near   Aspen.    Though    none   of    the   defendants    are 
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majors  in  the  oil  business,  nevertheless  their  combined  share  of  that  small,  very 
definable  market  area,  is  about  50  percent.  Better  than  80  percent  of  the  sales 
are  local  in  nature.  All  five  raised  prices  at  the  same  time,  about  6  cents  a 
gallon.  For  the  period  of  time  covered  by  the  complaint,  total  gallonage  sold 
was  2.3  million  gallons  (Oct.  1,  1976  to  Apr.  12.  1977).  We  anticipate  damages 
on  the  basis  of  the  evidence  we  have  developed  at  an  average  of  6  cents  per 
gallon.  If  so,  that  is  about  $138,000.  On  the  basis  of  the  1977  estimated  census 
of  the  market  area,  assuming  very  conservatively  that  only  half  is  attributable 
to  Glenwood  citizens,  that  amounts  to  $17  per  capita  in  that  market  area,  or 
about  $68  per  family  for  a  6  month  period.  That  money  recovered,  will  be 
given  back  as  nearly  as  possible  to  those  from  whom  it  was  taken.  When  that 
occurs  I  guarantee  that  the  citizens  of  Glenwood  Springs  henceforth  will  un- 
derstand all  they  need  to  know  about  antitrust.  I  strongly  doubt  they  will 
thereafter  soon  tolerate  anything  but  vigorous  enforcement  of  the  antitrust 
laws. 

Second,  the  exponentially  increased  interest  of  state  attorneys  general  in 
antitrust  enforcement  (a  very  recent  development  among  all  my  colleagues) 
assures  local  price  fixing  investigation  and  actions  which  up  to  now  have  been 
undertaken  by  relatively  few  states.  The  Federal  Trade  Commission  and  the 
Antitrust  Division  of  The  Department  of  Justice  do  not.  and  will  never  have 
the  manpower  to  do  this  job.  Price  fixing  (as  opposed  to  monopolistic  practices 
in  large  market  areas)  is  at  least,  if  not  more,  prevalent,  than  the  more  obvious 
oligopolistic  concentration  we  see  in  fields  such  as  oil,  autos,  and  food  market- 
ing. State  Attorneys  General  can  act  as  the  state  and  local  affiliates  of  the 
Federal  Trade  Commission  and  the  Antitrust  Division  in  dealing  with  price- 
fixing  schemes  too  local  in  nature  to  warrant  the  concentrated  attention  of  the 
Department  of  Justice.  An  example  which  all  lawyers  will  immediately  under- 
stand is  our  shorthand  reporter  case.  We  sued  and  obtained  a  consent  decree 
against  the  Colorado  Shorthand  Reporter  Association,  enjoining  them  from 
fixing  the  prices  they  charge  for  depositions,  transcription,  and  the  like.  In  my 
office  alone,  this  decree  had  the  effect  of  halving  the  cost  we  were  paying  just 
prior  to  the  decree.  We  invited  bids,  and  reduced  our  costs  from  $2.15  per  page 
and  $60  per  day  appearance  to  $1.25  per  page  including  appearance  transcrip- 
tions, original  and  one  copy.  In  this  particular  example  (another  antitrust 
case)  we  saved  $1,000  for  4  days  of  depositions.  I  am  informed  that,  as  a 
result,  the  Antitrust  Division  is  looking  at  a  possible  action  on  a  national  scale. 

These  cases  are  not  unique,  but  they  are  very  recent.  Colorado  had  no  anti- 
trust unit  3  years  ago,  all  cases  were  referred  to  private  attorneys.  The  ex- 
perience is  fairly  typical  across  the  country.  Multipy  these  types  of  cases  in 
Colorado  by  52  jurisdictions  for  the  next  3  years  and  you  will  begin  to  get  an 
idea  of  what  states  are  cranking  up  to  do  now.  This  is  the  predicate  upon 
which  I  say  that  the  people  are  going  to  have  to  direct  states  in  antitrust 
enforcement  they  have  not  experienced  before.  The  result :  a  national 
constituency. 

Third,  Congress  authorized  last  year  $10  million  for  3  fiscal  years — 1977,  78 
and  79 — to  be  distributed  by  the  Attorney  General  to  the  State  Attorneys 
General  for  seed  money  in  developing  effective  antitrust  programs.  It  is  of 
the  utmost  importance,  if  results  such  as  I  have  described  are  to  be  begun, 
continued  and  improved  in  the  52  jurisdictions,  that  this  money  be  appropri- 
ated as  authorized.  That  means  a  supplemental  appropriation  for  this  fiscal 
year.  I  know  you  do  not  favor  supplementals — no  legislator  does  (I  served  4 
years  on  the  joint  Budget  Committee  of  the  Colorado  legislature).  This,  how- 
ever, is  the  sine  quo  nan  of  the  parens  patriae  bill  and  state  enforcement 
efforts.  Most  states  still  have  no  antitrust  units.  They  will  not  get  them  unless 
you  help  start  them.  State  legislators  are  at  least  as  skeptical  of  the  value  of 
state  antitrust  enforcement  as  Congress  was  in  passing  parens  patriae.  A 
constituency  must  therefore  be  created.  It  can  be  created  by  active  state  anti- 
trust units.  State  legislators,  acting  by  themselves,  will  not  fund  them,  or 
will  not  do  so  adequately.  Federal  help,  in  this  sense,  is  truly  seed  money. 
Three  years  will  do  the  job.  One  or  two  will  not. 

In  my  case,  I  have  literally  put  together  a  unit  in  the  teeth  of  legislative 
opposition.  But  it  is  only  partially  funded.  I  have  basically  nine  people  (five 
lawyers)  some  borrowed  from  other  units.  For  the  1978  fiscal  year  (July  to 
June)    the  legislature  has  provided  $127.000 — the  current  year  state  expendi- 
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ture.  I  have  currently,  in  addition,  .$66,000  in  a  1-year  LEAA  grant.  For  9 
people  next  year  I  need  $243,000,  and  LEAA  money  is  no  longer  available. 
Unless,  therefore,  I  can  obtain  at  least  $116,000  from  the  Federal  source  1 
cannot,  even  continue  to  operate  a  decent  program,  much  less  improve.  This, 
despite  the  fact  we  have  already  recovered  more  for  the  state  general  fund  as 
a  result,  of  our  antitrust  activities  than  the  state  has  expended. 

But — if  I  can  continu  to  bring  the  kind  of  action  and  results  I  have  just 
described — by  the  end  of  fiscal  1979  the  people  of  Colorado  will  not  allow  the 
legislature  not  to  fund  the  unit  adequately.  This  is  my  point.  And  that  is  true 
in  all  52  States  and  territories  where  that  kind  of  action  occurs. 

The  State  Attorneys  General  are  unanimously  committed  to  full,  fair,  and 
effective  antitrust  enforcement  via  both  parens  patriae  and  their  own  state 
laws.  They  believe,  as  I,  that  your  parens  patriae  legislation,  given  the  means, 
can  create  this  national  antitrust  constituency  of  which  I  have  spoken.  They 
are  ready  to  do  so,  with  your  help. 

We  are  committed,  as  I  know  you  are,  to  the  principle  of  free  market  ac- 
tivity being  the  most  effective  economic  fundamental  of  our  Nation.  We  are 
generally  opposed  to  Government  intervention  in  economic  activity  except  as 
a  last  resort  when  nothing  else  works.  Central  to  that  thesis,  however,  is  that 
we  have  a  free  market  economy.  The  only  way  I  know  to  ensure  this  is  strong 
antitrust  enforcement,  at  both  the  federal  and  state  levels.  The  states,  as  never 
before,  are  ready  to  act  through  their  Attorney  General.  If  you  care,  now  is 
the  time  to  help — and  that  is  what  I  hope  these  hearings  teach. 

I  think  it  accurate  to  observe  that  the  price  of  a  free  market  economy,  like 
liberty,  is  eternal  vigilance.  The  State  Attorneys  General  stand  ready  to  help. 
We  suggest  you  use  us. 
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GLENWOOD  SPRINGS  GAS 


Vickers 

Valley  Petroleum 
(3  stations) 

Ruth  Petroleum 

Horizon 

Southland 


Avg .  Monthly 

Gallonage 

(gallons) 


130,156 

110,000 

63,833 
35,000 
18,165 


Total  est. 
Oct.  1,  1976- 
April  12,  1977 
(gallons) 

833,000 

704,000 

408,533 
224,000 
116,259 


Total 


357,154 


2,285,792  . 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLORADO ' 
Civil  Action  No. 


STATE  OF  COLORADO, 

Plaintiff, 


7 


7 


COMPLAINT  AND  DEMAND  FOR 
JURY  TRIAL 


v. 

VALLEY  PETROLEUM  COMPANY, 
VICKERS  PETROLEUM  CORPORATION, 
VICKERS  DIVIDEND  OIL  COMPANY, 
THE  SOUTHLAND  CORPORATION, 
HORIZON  OIL  COMPANY,  FLASH  OIL 
COMPANY  AND  RUTH  OIL  CORPORA- 
TION, 

Defendants. 

The  Attorney  General  of  the  State  of  Colorado,  in  the 
name  of  the  State  of  Colorado,  as  parens  patriae  on  behalf 
of  natural  persons  residing  in  the  State  of  Colorado,  alleges 
as  follows: 


I. 

JURISDICTION  AND  VENUE 
1.    This  complaint  is  filed  pursuant  to  28  U.S.C. 
§  1337  and  sections  4  and  16  of  the  Clayton  Act,  15  U.S.C. 
§§15  and  26,  as  amended  by  Pub.  L.  No.  94-435  (September  30, 
1976) ,  to  secure  monetary  relief  for  injuries  sustained  to 
their  property  by  natural  persons  residing  in  the  State  of 
Colorado  by  reason  of  the  violations  by  the  defendants  as 
hereinafter  alleged  of  section  1  of  the  Sherman  Act,  15 
U.S.C.  §  1,  and  to  obtain  permanent  injunctive  relief  prohib- 
iting present  and  future  violations  by  the  defendants  of 
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section  1  of  the  Sherman  Act,  15  U.S.C.  §  1,  and  Colorado 
Revised  Statutes  1973,  6-4-101  and  102. 

2.  This  court  has  jurisdiction  over  the  subject 
matter  of  the  federal  claims  for  relief  contained  in  Counts 
One  and  Two  of  this  complaint  based  upon  sections  1  and  4  of 
the  Sherman  Act,  15  U.S.C.  §§  1  and  4,  and  sections  4  and  16 
of  the  Clayton  Act,  15  U.S.C.  §§  15  and  26,  as  amended  by 
Pub.  L.  No.  94-435  (September  30,  1976).   This  court's 
jurisdiction  over  the  state  claim  for  relief  in  Count  Three 
is  pendent  to  its  jurisdiction  over  the  federal  claims  for 
relief  in  Counts  One  and  Two. 

3.  This  court  has  jurisdiction  over  the  parties  named 
in  this  complaint  pursuant  to  section  4  of  the  Clayton  Act, 
15  U.S.C.  §  15.   Each  defendant  is  within  the  jurisdiction 
of  this  court  for  the  purpose  of  service  of  this  complaint. 

4.  Venue  as  to  each  defendant  is  laid  in  this  judicial 
district  pursuant  to  section  12  of  the  Clayton  Act,  15 
U.S.C.  §  22  and  28  U.S.C.  §§  1391(b)  and  1391(c).   Each 
defendant  maintains  an  office,  transacts  business,  has  an 
agent,  or  is  found  within  the  District  of  Colorado,  and  the 
claims  set  forth  arose  in  the  State  of  Colorado. 

II. 

DEFINITIONS 

5.  As  used  herein  the  term: 

(A)  "Glenwood  Springs  area"  means  the  City  of 
Glenwood  Springs,  Colorado,  and  a  geographical  area  located 
within  a  radius  of  five  (5)  miles  of  the  city  limits  of  the 
City  of  Glenwood  Springs,  Colorado. 

(B)  "Retail  service  station"  means  a  place  of 
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business  at  which  gasoline  is  sold  at  retail,  whether  or  not 
other  products  are  sold,  and  whether  or  not  services  are 
offered  other  than  providing  facilities  for  the  pumping  of 
gasoline. 

(C)  "Private  brand  gasoline"  means  gasoline  which 

is  not  sold  under  a  trademark  or  trace  name  owned  or  controlled 
by  a  major  oil  refiner. 

(D)  "Major  oil  refiner"  means  the  following 
integrated  oil  companies  and  their  subsidiaries:   Amoco  Oil 
Company,  Atlantic-Richf ield  Company,  Chevron  Oil  Company, 
Cities  Service  Company, -Continental  Oil  Company,  Exxon 
Corporation,  Gulf  Oil  Corporation,  Mobil  Oil  Corporation, 
Phillips  Petroleum  Company,  Shell  Oil  Corporation,  Standard 
Oil  Company,  Sun  Company,  Inc.,  Texaco,  Inc.,  and  Union  Oil 
Company. 

(E)  "Gasoline"  means  motor  gasoline,  a  complex 
mixture  of  relatively  volatile  hydrocarbons,  with  or  without 
small  quantities  of  additives,  which  have  been  blended  to 
form  a  fuel  suitable  for  use  in  spark  ignition  engines. 
This  term  includes  all  grades  of  automotive  gasoline. 

(F)   "Sold  at  retail"  means  sold  for  consumption, 
and  not  for  resale. 

III. 

PLAINTIFF 


6.    Plaintiff,  the  State  of  Colorado,  is  one  of  the 
fifty  sovereign  states  of  the  United  States.  '  J.D.  MacFarlane, 
the  Attorney  General  of  Colorado,  is  the  chief  legal  officer 
of  the  State  of  Colorado  as  that  term  is  used  in  section 
4G(1)  of  Pub.  L.  No.  94-435  (September  30,  1976),  15  U.S.C. 
§  15(g)(1). 
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7.  J.D.  KacFarlane,  the  Attorney  General  of  the  State 
of  Colorado,  brings  this  civil  action,  pursuant  to  section 
4C  of  Pub.  L.  No.  94-435  (September  30,  1976),  15  U.S.C. 

§  15(c),  in  the  name  of  the  State  of  Colorado,  as  parens 
patriae  on  behalf  of  natural  persons  residing  in  the  Scate 
of  Colorado  who  purchased  private  brand  gasoline  at  retail 
in  the  Glenwood  Springs  area  on  or  after  September  30,  1976, 
to  obtain  relief  for  injury  thereby  sustained  to  their 
property  by  reason  of  defendants'  violations  of  section  1  of 
the  Sherman  Act,  15  U.S.C.  §  1. 

8.  J.D.  MacFarlane,  the  Attorney  General  of  the  State 
of  Colorado,  also  brings  this  civil  action  pursuant  to 
section  16  of  the  Clayton  Act,  15  U.S.C.  §  26,  and  Colorado 
Revised  Statutes  1973,  6-4-105,  in  the  name  of  the  State  of 
Colorado,  both  on  behalf  of  the  State  of  Colorado  and  as 
parens  patriae  on  behalf  of  natural  persons  residing  in  the 
State  of  Colorado,  to  secure  injunctive  relief  prohibiting 
the  continuation  or  renewal  by  defendants'  of  acts  in 
violation  of  section  1  of  the  Sherman  Act,  15  U.S.C.  §  1, 
and  Colorado  Revised  Statutes  1973,  6-4-101  and  102. 

IV. 
DEFENDANTS 

9.  The  defendant  Valley  Petroleum  Company  (hereinafter 
"Valley  Petroleum")  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Colorado,  with  its  principal 
place  of  business  in  Glenwood  Springs,  Colorado.   During  the 
period  of  time  covered  by  this  complaint,  the  defendant 
Valley  Petroleum  sold  gasoline  to  natural  persons  residing 

in  the  State  of  Colorado  at  the  following  retail  service 
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stations  in  the  Glenwood  Springs  area:   The  Store,  located 
105  Sixth  Street;  Fina  Car  Wash,'  located  at  0077  Mel-Rey 
Road;  and  Glenwood  Fina  Service.,  located  at  51527  U.S. 
Highway  6  and  24. 

10.  The  defendant  Vickers  Petroleum  Corporation  (here- 
inafter "Vickers  Petroleum")  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Kansas,  with  its 
principal  place  of  business  in  Wichita,  Kansas.   During  the 
period  of  time  covered  by  this  complaint,  the  defendant 
Vickers  Petroleum,  in  conjunction  with  the  defendant  Vickers 
Dividend  Oil  Company,  sold  gasoline  to  natural  persons 
residing  in  the  State  of  Colorado  at  the  Vickers  Dividend 
Service  Station,  a  retail  service  station  located  at  2119 
Grand  Avenue,  Glenwood  Springs,  Colorado. 

11.  The  defendant  Vickers  Dividend  Oil  Company  (herein- 
after "Vickers  Dividend")  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Colorado,  with  its 
principal  place  of  business  in  Denver,  Colorado.   During  the 
period  of  time  covered  by  this  complaint,  the  defendant 
Vickers  Dividend,  in  conjunction  with  the  defendant  Vickers 
Petroleum,  sold  gasoline  to  natural  persons  residing  in  the 
State  of  Colorado  at  the  Vickers  Dividend  Service  Station,  a 
retail  service  station  located  at  2119  Grand  Avenue,  Glenwood 
Springs,  Colorado. 

12.  The  defendant  The  Southland  Corporation  (hereinafter 
"Southland")  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Texas,  with  its  principal  place  of 
business  in  Dallas,  Texas.   During  the  period  of  time  covered 
by  this  complaint,  the  defendant  Southland  sold  gasoline  to 
natural  persons  residing  in  the  State  of  Colorado  at  the  7- 


511 


11  store,  a  retail  service  station  located  at  51315  U.S. 
Highway  6  and  24,  Glenwood  Springs,  Colorado. 

13.  The  defendant  Horizon  Oil  Company  (hereinafter 
"Horizon")  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Colorado,  with  its  principal  place  of 
business  in  Littleton,  Colorado.   During  the  period  of  time 
covered  by  this  complaint,  the  defendant  Horizon  sold  gasoline 
to  natural  persons  residing  in  the  State  of  Colorado  at  the 
Husky  Self  Service  Station,  a  retail  service  station  located 
at  2310  Glen  Avenue,  Glenwood  Springs,  Colorado. 

14.  The  defendant  Flash  Oil  Company  (hereinafter  "Flash") 
is  a  corporation  organized  and  existing  under  the  laws  of 

the  State  of  Missouri,  with  its  principal  place  of  business 
in  Clayton,  Missouri.   During  the  period  of  time  covered  by 
this  complaint,  the  defendant  Flash,  in  conjunction  with  the 
defendant  Ruth  Oil  Corporation,  sold  gasoline  to  natural 
persons  residing  in  the  State  of  Colorado  at  the  Site  Service 
Station,  a  retail  service  station  located  at  2122  Grand 
Avenue,  Glenwood  Springs,  Colorado. 

15.  Ruth  Oil  Corporation  (hereinafter  "Ruth")  is  a 
corporation  organized  and  existing  under  the  laws  of  the 
State  of  Colorado,  with  its  principal  place  of  business  in 
Clayton,  Missouri.   During  the  period  of  time  covered  by 
this  complaint,  the  defendant  Ruth,  in  conjunction  with  the 
defendant  Flash,  sold  gasoline  to  natural. persons  residing  in 
the  State  of  Colorado  at  the  Site  Service  Station,  a  retail 
service  station  located  at  2122  Grand  Avenue,  Glenwood 
Springs,  Colorado. 
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v. 

CO-CONSPIRATORS 

16.  Various  persons,  not  made  defendants  in  this 
action,  participated  as  co-conspirators  in  the  violations 
alleged  in  this  complaint,  and  made  statements  and  performed 
acts  in  furtherance  of  those  violations. 

VI. 

TRADE  AND  COMMERCE 

17.  The  production  and  sale  of  gasoline  is  a  substantial 
industry  in  the  United  States.  '  Gasoline  is  one  of  the 
primary  products  which  results  from  the  refining  of  crude 
oil.   It  moves  in  interstate  commerce  from  the  point  of 
production  to  the  refineries  to  distribution  and  consuming 
points  throughout  the  United  States  by  means  of  pipelines, 
railroad  tank  cars,  trucks  and  trailers,  tankers,  barges  and 
tank  wagons.   There  is  a  continuous  flow  of  gasoline  in 
interstate  commerce  from  the  point  of  production  to  the 
refinery  to  the  tank  of  the  ultimate  consumer. 

18.  Oil  refiners  market  gasoline  in  two  ways.   Most 
major  oil  refiners  own  or  control  trademarks  or  trade  names 
under  which  gasoline  is  sold  to  the  consumer.   In  addition, 
oil  refiners  sell  gasoline  to  independent  buyers  who  then 
either  resell  the'  gasoline  directly  to  the  consumer  under 
private  brand  names  through  retail  service  stations  which 
they  operate,  or  Resell  the  gasoline  to  service  stations  for 
ultimate  resale  to  the  consumer  under  private  brand  names . 

19.  Sales  of  gasoline  in  the  State  of  Colorado  represent 
a  substantial  portion  of  the  above-described  interstate 
trade  and  commerce.   Retail  service  stations  in  the  Glenwood 
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Springs  area  alone  sell  nearly  one  million  gallons  of  gasoline 
per  month.   Approximately  one-half  of  that  gasoline  is 
private  brand  gasoline. 

20.    The  transportation  and  sale  of  private  brand 
gasoline  by  defendants  constitute  trade  and  commerce  among 
the  several  states  within  the  meaning  of  sections  1  and  3  of 
the  Sherman  Act,  15  U.S.C.  §§  1  and  3.   During  the  period  of 
time  covered  by  this  complaint,  the  defendants  and  co- 
conspirators sold  private  brand  gasoline  in  the  Glenwood 
Springs  area  that  had  been  produced  and/or  refined  outside 
the  State  of  Colorado  and  transported  into  the  State  of 
Colorado  in  a  substantial  and  continuous  flow  in  interstate 
commerce.   The  conspiracy  alleged  in  this  complaint  restrained 
the  trade  and  commerce  in  gasoline  in  and  among  the  several 
states . 

VII. 
VIOLATIONS  ALLEGED 
COUNT  ONE 

21.  Paragraphs  1  through  20  above  are  incorporated 
herein  by  reference. 

22.  Beginning  at  a  time  unknown  to  plaintiff  but 
believed  to  be  on  or  before  December,  1975,  and  continuing 
until  the  filing  of  this  complaint,  defendants  and  co- 
conspirators engaged  in  a  continuing  combination  and  conspir- 
acy in  unreasonable  restraint  of  the  above-described  inter- 
state trade  and  commerce  in  violation  of  section  1  of  the 
Sherman  Act,  15  U.S.C.  §  1. 

23.  Said  combination  and  conspiracy  consisted  of  a 
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continuing  agreement,  understanding  and  concert  of  action 
among  defendants  and  co-conspirators  to  fix,  raise,  maintain 
and  stabilize  the  price  of  private  brand  gasoline  sold 
at  retail  in  the  Glenwood  Springs  area. 

24.    In  formulating  and  effectuating  said  combination 
and  conspiracy,  defendants  and  co-conspirators  did  those 
things  which  they  combined  and  conspired  to  do,  including, 
among  other  things,  the  following: 

(A)  Engaging  in  meetings  and  telephone  conversa- 
tions to  discuss  and  exchange  information  regarding  the 
price  of  private  brand  gasoline  sold  at  retail  in  the  Glen- 
wood Springs  area,  for  the  purpose  and  with  the  effect  of 
fixing,  raising,  maintaining  and  stabilizing  the  price  of 
private  brand  gasoline  sold  at  retail  in  the  Glenwood  Springs 
area . 

(B)  Exchanging  assurances  regarding  actions  to  be 
taken  with  respect  to  the  price  of  private  brand  gasoline 
sold  at  retail  in  the  Glenwood  Springs  area,  for  the  purpose 
and  with  the  effect  of  fixing,  raising,  maintaining  and 
stabilizing  the  price  of  private  brand  gasoline  sold  at 
retail  in  the  Glenwood  Springs  area; 

(C)  Reaching  understandings  and  agreements  con- 
cerning the  price  at  which  private  brand  gasoline  was  to  be 
sold  at  retail  by  defendants  and  co-conspirators  in  the 
Glenwood  Springs  area,  for  the  purpose  and  with  the  effect 
of  fixing,  raising,  maintaining  and  stabilizing  the  price  of 
private  brand  gasoline  sold  at  retail  in  the  Glenwood  Springs 
area . 
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(D)  Causing  third  parties  to  act  as  "go-betweens" 
in  carrying  price  information  and  exchanging  assurances  on 
price  actions  for  the  purpose  and  with  the  effect  of  fixing, 
raising,  maintaining  and  stabilizing  the  price  of  private 
brand  gasoline  sold  at  retail  in  the  Gienwood  Springs  area. 

(E)  Reaching  understandings  and  agreements  regard- 
ing the  character  of  service  to  be  provided  by  retail  service 
stations  selling  private  brand  gasoline  in  the  Gienwood 
Springs  area. 

COUNT  Tiv'O 

25 .  Paragraphs  1  through  20  and  22  through  24  above 
are  incorporated  herein  by  reference.  . 

26.  The  defendants  and  co-conspirators  will  continue 
to  engage  in  or  renew  said  combination  and  conspiracy  to 
fix,  raise,  maintain  and  stabilize  the  price  of  private 
brand  gasoline  sold  at  retail  in  the  Gienwood  Springs  area 
unless  permanently  enjoined  by  this  court. 

COUNT  THREE 

27.  Paragraphs  1  through  20  and  22  through  24  above 
are  incorporated  herein  by  reference. 

28.  Said  combination  and  conspiracy  by  the  defendants 
and  co-conspirators  to  fix,  raise,  maintain  and  stabilize 
the  price  of  private  brand  gasoline  sold  at  retail  in  the 
Gienwood  Springs  area  has  restrained  trade  and  commerce  in 
the  State  of  Colorado  in  violation  of  the  Colorado  antitrust 
laws,  C.R.S.  1973,  6-4-101  et  seq. 

29.  The  defendants  and  co-conspirators  will  continue 
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to  engage  in  or  renew  said  combination  and  conspiracy  unless 
permanently  enjoined  by  this  court. 

VIII. 
EFFECTS 

30.  Said  combination  and  conspiracy  by  defendants  and 
co-conspirators  has  had  the  following  effects,  among  others: 

(A)  The  price  of  private  brand  gasoline  sold  at 
retail  in  the  Glenwood  Springs  area  has  been  raised,  fixed, 
maintained  and  stabilized  at  artificial  and  noncompetitive 
levels; 

(B)  Natural  persons  residing  in  the  State  of 
Colorado  and  purchasing  private  brand  gasoline  at  retail  in 
the  Glenwood  Springs  area  have  been  deprived  of  free  and 
open  competition  in  the  sale  of  such  gasoline,  and  have 
suffered  injury  to  their  property  in  an  amount  not  yet  known 
but  estimated  to  be  hundreds  of  thousands  of  dollars; 

(C)  Competition  between  and  among  defendants  and 
co-conspirators  has  been  restricted,  suppressed  and  restrained, 

IX. 
JURY  DEMAND 

31.  Plaintiff  respectfully  demands  a  jury  pursuant  to 
rule  33(b)  of  the  Federal  Rules  of  Civil  Procedure. 

X- 

PRAYER  FOR  RELIEF 
WHEREFORE,  plaintiff  respectfully  prays  that  this  court 
order,  declare,  adjudge,  and  decree: 
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A.  That  the  defendants  and  the  co-conspirators 
have  engaged  in  an  unlawful  combination  and  conspiracy  in 
restraint  of  the  aforesaid  interstate  trade  and  commerce  in 
violation  of  section  1  of  the  Sherman  Act,  15  U.S.C.  §  1. 

B.  That  the  defendants  and  the  co-conspirators 
have  engaged  in  an  unlawful  combination  and  conspiracy  in 
restraint  of  trade  and  commerce  in  the  State  of  Colorado  in 
violation  of  the  Colorado  antitrust  laws,  C.R.S.  1973,  6-4- 
101  e_t  seq. 

C.  That  natural  persons  residing  in  the  State  of 
Colorado  have  judgment  against  the  defendants  for  threefold 
the  amount  of  damages  determined  to  have  been  sustained  as 
provided  by  section  4  of  the  Clayton  Act,  15  U.S.C.  §  15,  as 
amended  by  Pub.  L.  No.  94-435  (September  30,  1976),  which 
amount  can  be  ascertained  following  discovery  of  defendants, 
but  is  estimated  to  be  hundreds  of  thousands  of  dollars; 

D.  That  the  defendants,  their  subsidiaries, 
successors,  transferees,  assignees,  and  their  respective 
officers,  directors,  and  employees,  and  all  other  persons 
acting  or  claiming  to  act  on  their  behalf,  be  enjoined  and 
restrained,  pursuant  to  section  16  of  the  Clayton  Act,  15 
U.S.C.  §  26,  and  C.R.S.  1973,  6-4-105,  from  continuing  to 
engage  in  or  renewing  said  combination  and  conspiracy; 

E.  That  plaintiff  recover  its  costs  of  suit, 
including  reasonable  attorneys'  fees,  as  provided  by  section 
4  of  the  Clayton  A.ct,  15  U.S.C.  5  15,  as  amended  by  Pub.  L. 
No.  94-435  (September  30,  1975). 

F.  That  plaintiff  have  such  other  and  further 
relief  as  the  court  may  deem  proper. 
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DATED  this  j?^-  day  of  V|ngj(      1977. 


Address  of  Plaintiff: 

1525  Sherman  Street 

Third  Floor 

Denver,  Colorado  80203 


ATTORNEY  GENERAL  OF  THE 
STATE  OF  COLORADO 


J.D.  MacFARLANE 


z^ 


ROBERT  r .  HILL 

First  Assistant  Attorney  General 

Antitrust  Section 

Attorneys  for  Plaintiff 
State  of  Colorado 

1525  Sherman  St.,  3rd  Floor 
Denver,  CO   80203 
Telephone:  (303)  S92-3611 
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J.D.  Ma^Farlane 
Attorney  General 

Jean  E.  Dubofsky 

Deputy  Attorney  General 

Edward  G.  Donovan 

Solicitor  General 


f 


GUje  §tatr  nf  (Culuni&o 

DEPARTMENT  OF   LAW 

OFFICE    OF    THE    ATTORNEY    GENEnAL 

March   4,    1977 
M  E  M  0  R  A  N  D  U  M 


STATE  SFilVIChS  BUILDING 
1S25  Sherman  Street.  3rd.  Fl. 
Denver.  Colorado    80203 
Phone     892-3011 


TO:     Edward  G.  Donovan 
Solicitor  General 

FROM:   John  E.  Boyd 

Assistant  Attorney  General 
Antitrust  Section 

RE:     Competitive  Bidding  for  Certified  Shorthand  Reporter 
Services 


As  you  know,  we  are  currently  involved  in  a  protracted 
antitrust  action  captioned  State  of  Colorado  v.  Aspen  Skiing 
Corporation,  et  al.   On  December  16-17,  1976  we  deposed  our 
first  v.'itness  in  Aspen,  and  in  early  January,  we  received 
the  transcript  of  that  deposition  along  with  a  statement  for 
$829.   ($2.15  per  page,  plus  a  $60  per  day  appearance  fee.) 

Because  of  the  extremely  high  cost  of  *-hat  deposition, 
I  decided  to  check  on  the  rates  charged  by  reporters  in 
Denver.   The  two  reporter  firms  I  talked  with  quoted  me 
rates  of  approximately  $2  per  page,  plus  $50  per  day  for 
appearance. 

At  that  point  we  decided  that  this  might  be  a  good  time 
to  competitively  bid  certified  reporter  services.   With  the 

~'.R.  Roon,  State  Purchasing  Director,  I 
on  to  bid  and  a  request  for  a  proposal  for 
"  which  are  attached  hereto,  and  sent  them 
The  invitation  requested  that  the  reporters 
of  a  per  page  rate  for  appearance,  trans- 
cription, providing  a  copy  to  the  Department  of  Law  and 
providing  the  original  to  the  Court. 


assistance  of  Dr 
drafted  an  invit 
services,  copies 

to  the  reporters 
bid  on  the  basis 


We  received  15  bids,  with  the  award  going  to  the  Koenig 
Reporting  Service  for  a  bid  of  $1.25  per  page  (a  copy  of  the 
bid  recapitulation  sheet  is  attached)  or  approximately  one- 
half  the  cost  of  our  previous  deposition.   It  is  my  understand- 
in?-  that  some  of  the  other  bidders  would  also  be  willing  to 
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take  depositions  for  our  office  at  the  rates  which  they  bid 
the  Aspen  case.   For  instance,  Lance  Bjella  is  willing  to 
work  for  our  office  for  $1.40  per  page,  and  has  been  retained 
by  the  Antitrust  Section  to  transcribe  depositions  in  the 
Sugar  Antitrust  Li'ti gatio n . 

If  you  would  like  any  additional  information  regarding 
this  matter,  please  let  me  know. 


JEBrcg 
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ScAlEOF  COLORADO 

O'V'S.C-.'  Of  PURCHASING 

1525  SnESTJAN  ;ri£  =  r 

Sl.'-TE  71?.  STATS  SERVICES  3UILD:NS 

K.WSS.  COLORADO  Si>202 


D.'.I: - 

( 

Bis'  ERR- 12577 


"1 


Please  direct  inquiries  concerning  t-^'S  bid 

John  Boyd  -  892-3611 


3'ds  property  marked  35  to  Bid  Mo..  Date  a-^  Hour  of  Open  ng    E    3;CC!  to  the  conditions  v;c:n  stipulated  and  in  :•,.  - 

with   :ne  so*;-:i fications  sat  forth  and/or  attached  hereto,   wit!   tc*  accepted  in  :he  office  a'  die  DIVISION  C?  PURCHASING 

Suiw  712.  S:ate  Services  Building:  prior  :o  fo! Sowing  da-e  and  time. 

date  Monday,  January  31,  1  "77 T„..;  XXXXXXXXXXXXXXXXXXXX 2j00 p  ,, 

ALL  3I0S  MUST  3c  CUCTETJ  r.O  a    DESTINATION  UNLESS  OTHESIYISE  S=:C:F,ED 

CSLiVESY  LOCATION , . 


ITEM 
NO- 


COWlETF.  DESCRIPTION  OF  ITEMS  03  SERVICES 


REQUEST  FOR  PROPOSAL  FOB  CERTIFIED  REPORTER  SERVICES 


Rate  per  page  for  appearance,  transcription,  and 
providing  one  (1)  copy  to  the  Department  of  Law. 
(Original  provided  the  court  to  be  included  in  this 
cost.) 


One  to  Fifty  Pages 


Fifty  to  One  Hundred  Pages 


Cne  Hundred  or  More  Pages 


DELIVERY  date 

,A5:er  receipt  a'  orcan 


ITE=V3  CF  LESS  THAM  20  DAYS  WILL  NOT  3E  CCr.SIDElF.2 


UMIT 
PRICE 


BID  MUST  EE  SIGNED  IN  INK 
UNSIGNED  E!D  WILL  NOT  BE  CONSIDEF 


VENCCR. 
ADCFES3. 


The  above  Quotation  is  si.bieot  tn  Terms  and  Conditions  en  reverse  side  o!  '.he  form. 
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ttct  or    !-jd/,  as  amer.ocii,  anc!  lho  applicable   lev;  respecting  discrimination  and  unfeir 
e-ployiTicr.t  practices.     ( Reference  2£-3">-301,  C.P..S.   1973,  as  amended,  and  tha  Governor's 
executive  Order  of  April   IfJ     975  relating  to  equal  opporttfif    y  end  affirmative  action, 
which  ara   incorporated  herein  by  reference.) 

Electors  ar;  expected  to  examine  the  drawing,  specifications,  schedule  of  delivery,  and 
all    instructions.     Failure  to  co  so  will   be  at  the  bidder's  risk. 


ESC.h 


shall    furnish  the   infer 


in  or,  requ.r 


In  case  cf  error  in  extension,   unit 


:vail  :. 


rded  en  an  "e,;ch  basis 


Ail  equiprant  shall  be  new  and  cf  the  manufacturer's  currei 
specified. 


conxiete  ict  bid,  '•) 
t  model  unless  otherwise 


Brochures  and/or  specifications  must  be  submitted  where  applicable;  if  unable  to  quote  on 
iters  specified,  quote  on  "or  equal  itens,"  specifying  catalog  number,  brand,  etc. 

Samples  of  items,  when  requested,  must  be  furnished  free  of  expense,  and  if  not  destroyed 
by  zesting,  will  be  returned  at  bidder's  request  and  expense. 

The  Contract/Purchase  Order  will  be  awarded  tc  that  responsible  bidder  whose  bid  will  be 
most  advantageous  to  the  State  of  Colorado,  price  a^d  other  factors  considered. 

The  State  of  Colorado  (Division  of  Purchasing)  reserves  the  right  to  reject  any  or  all  bids 
arc  to  waive  informalities  and  minor  irregularities  in  bids  received,  and  to  accept  any 


p:-tion  of  the 


bid  or  all  itens  bic 


dee.r-ed  in  the  best  interest  of  the  State  cf  Colorado. 


A  certified  check  or  cashiers  cheek  payable  tc  the  State  of  Colorado,  or  satisfactory  bid 
bond  executed  by  the  bidder  an:'  in  an  amount  equal  to  five  (5)  per  cent  of  the  bid  shall 
be  submitted  when  so  stipulated  in  "Invitation  for  Bid." 

The  successful  bidder  will  be  required  to  furnish  and  pay  for  insurance,  setisfactory 
performance  and  payment  cere's,  when  so  stipulated  in  "Invitation  for  Bid." 

No  bid  shall  be  withdrawn  for  a  period  cf  thirty  (30)  days  subsequent  tc  the  opening  of  bids 
without  the  consent  of  the  State  Purchasing  Director  or  delegated  representative. 

Speci  ficatiens  are  provide''  to  identify  the  product  required  and  to  establish  an  acceptable 
quality  level.  Bids  on  products  of  equal  quality  and  usability  will  normally  be  considered 
unless  otherwise  stated.  The  nature  of  sc:.e  items  Dictate  a  sale  source  situation. 

Late  or  unsigned  bias  wi  1 1  rs_t_  be  accepted  cr   considered.  It  is  the  responsibility  of  biddei 
to- i nsu re  tha ~T  the~oTd~ a rri v~eT  Tn~  the  Cv.'isTo"r:  of  Purcnasing  prior  to  the  time  indicated  in 


ivitatlon  for  Bid.' 


ic  lee-ere 


r:t  be  accet  ted. 


Note:   in  order  to  remain  on  "Active  Bidders  List"  it  is  imperative  that  all  bids  be  returnei 
In  the  event  of  "no  bid,"  please  sign  bid,  indicating  "no  bid"  and  return. 


re "  writer  tr.=  State  or 


_.-.e_ '--j.   price  shall  be  exclusive  of  any  Federal  or  State  ta? 
■  k£j t^lL-iLJ I  £■>-'■'? L by  law. 

Wnite  copy  of  the  "Invitatior  for  Bids"  rust  he  returned  in  the  envelope  provided;  the  retun 
oid  envelope  must  t-e  properly  marked 
the  /encor  for  his  records. 


All  chemicals,  equipment  and  mat 
CSHA/C 


Tne  green  copy  of  the  Invitation  is  to  be  retained  by 

irpr!   by 


'lais   propose;  must  conrorp  to  tne  stand 


_s  recui! 
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REQUEST  r""  .  PROPOSAL  FOR  CERTIFIED  REF'ORv  ,  SERVICES 

Background  I n format  ion 

The  Antitrust  Section  of  the  Colorado  Department  of  Law  has  need  for 
Certified  Reporter  Service-:  in  the  legal  action  captioned,  State  of 
Colorado  vs.  A spen  Skiing  _C o r Goretion ,  e t  al . ,  United  Spates  District 
Court  for  the  District  of  Colorado,  Civil  Action  No.  75-M-l 388.  It 
is  anticipated  that  at  least  10-15  depositions  will  tie  taken.  It  is 
further  anticipated  that  the  length  of  time  for  each  deposition  will 
vary  from  four  hours  to  three  days  each.  Most  of  these  depositions 
will  be  taken  in  Aspen,  Colorado. 

Qualifications  Required 

Any  firm  or  individual  submitting  a  proposal  must  be  acceptable  to  the 
Federal  District  Court  of  Colorado  for  the  taking  of  depositions  upon 
oral  examination  pursuant  to  the  Federal  Rules  of  Civil  Procedure. 

Receiot  of  Proposals 


Sealed  proposals  shall  be  submitted  tc:  Dr.  E.  R.  Roon 

State  Purchasing  Director 
Suite  712,  State  Services  Bldg. 
1525  Sherman  Street 
Denver,  Colorado  80203 

Proposals  will  be  accepted  up  to  2:00  p.m.  M3T  on  January  31,  1977  at 
the  above  stated  address.  Each  proposal  enveloped  should  be  marked: 
REPORTER  SERVICES,  Proposal  ERR  12577.  At  2:00  p.m.  on  January  31,  1977, 
each  proposal  received  will  be  opened  and  read  aloud  in  the  office  of 
the  Division  of  Purchasing,  Room  712,  1525  Sherman  Street,  Denver, 
Colorado  80203. 

Conditions  and  Proposal  E valuation 

Travel 


The  State  of  Colorado,  for  depositions  taken  in  Aspen,  Colorado,  will 
allow  actual  travel  expenses  up  to  the  amount  charged  for  a  round  trip 
ticket  by   any  regularly  scheduled  airline  serving  Aspen.  Travel  costs 
for  depositions  taken  in  Denver  will  not  be  reimbursed.  Parking  fees 
will  not  be  reimbursed. 

Lodging 

Actual  lodging  cos:s,  if  required  for  multiple  day  depositions,  will  be 
allowed  for  what  is  considered  a  "standard"  room  in  Aspen.  Lodging,  in 
the  case  of  depositions  scheduled  for  one  day,  will  not  be  reimbursed 
if  the  actual  start  or  ending  of  the  deposition  is  within  one  hour  of  a 
regularly  scheduled  airline  flight  to  or  from  Denver,  and  space  is 
available  on  the  flight.  The  Department  of  Law  will  make  all  lodcinq 
reservations. 
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Meals 


( 


( 


Reporters  will  be  reimbursed  for  meals  at  the  same  level  as  State 
employees;  i.e.,  $11.50  per  day.   (Breakfast  $2.50,  Lunch  $3.50, 
Dinner  $5.50  -  It  is  acknowledged  that  these  reimbursements  are  lew, 
especially  for  the  Aspen  area.) 

Your  Proposal 


On  the  enclosed  Invitation  to  Bid  Form  enter  your  prices  for: 

Rate  per  page  for  appearance,  transcription,  and  providing 
one  (1)  copy  to  the  Department  of  Law.  (Original  provided 
the  court  to  be  included  in  this  cost.) 

One  to  Fifty  Paces 

Fifty  to  One  Hundred  Pages 

One  Hundred  or  More  Pages 

If  only  one  deposition  is  to  be  taken  on  a  specific  trip,  and  that 
deposition  is  less  than  50  pages,  an  appearance  fee  of  $20.00  per 
half  day  (3  hours]  will  be  paid  by   the  State.  For  depositions  over 
50  pages,  no  appearance  fee  will  be  paid. 

All  equipment/supplies  are  to  be  provided  by  the  vendor. 
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IN  THE  DISTRICT  COURT 

IN  AND  FOR  THE  COUNTY  OF  OTERO 
AND  STATE  OF  COLORADO 

Civil  Action  No.  |  I  3°0 


PEOPLE  OF  THE  STATE  OF 
COLORADO  ex.  rcl.  J.  D. 
MacFARLANE,  Attorney  General 
of  the  State  of  Colorado, 

Plaintiff, 

v. 

COLORADO  SHORTHAND 
REPORTERS  ASSOCIATION, 

Defendant. 


COMPLAINT 


COMES  NOW  the  plaintiff,  People  of  the  State  of  Colorado 
ex.  rel.  J.  D.  MacFarlane,  Attorney  General  of  the  State  of 
Colorado,  through  its  attorneys  J.  D.  MacFarlane,  Attorney 
General,  and  Robert  F.  Hill,  First  Assistant  Attorney  General, 
and  alleges  for  its  complaint  as  follows: 

JURISDICTION 

1.   This  is  an  action  brought  under  the  antitrust  iav/s 
of  the  State  of  Colorado,  C.R.S.  1973,  6-4-101  et  seq.  to 
enjoin  the  continuing  violation  by  the  defendant,  as 
hereinafter  alleged,  pursuant  to  C.R.S.  1973,  6  -  4  -- 1 0  5  . 

THE  PARTIES 


2.   J.  D.  MacFarlane  is  the  duly  elected  Attorney 
General  of  the  State  of  Colorado  charged  under  the  statute  with 
the  duty  of  enforcing  the  state  antitrust  statutes,  C.R.S. 
J  973,  6-4-101  et  seq. 
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3.   The  Co J 
local  state  affij 
Association.   The 
is  an  unincorporai 
of  the  State  of  Co 
shorthand  reporter:, 


Reporters  Association  is  the 

Lonal  Shorthand  Reporters 
land  Reporters  Association 
existing  under  the  laws 

ambers  are  professional 

Late  of  Colorado. 


4.   The  provision 
members  of  the  Colorac 
constitutes  trade  or  c 
within  the  meaning  of 


COMMERCE 

ad  reporting  services  by 
d  Reporting  Association 
chin  the  State  of  Colorado 
3,  6-4-101  and  102. 


5.  For  many  years 
filing  of  this  complai 
have  been  engaged  in  a 
able  restraint  of  the 
of  C.R.S.  1973,  6-4-1C 
and  will  continue  unle 
granted . 

6.  The  unlawful  c 
of  a  continuing  agrees 
among  the  members  of  t 
stabilize,  and  maintai 
for  rendering  shorthar. 

7.  In  furtheranc 
combination  and  consnj 
have  done  the  things  %■ 
agreed  and  conspired  i 


I  ALLEGED 

i.ncluding  the  date  of  the 
fendant  and  co-conspirators 
on  and  conspiracy  in  unreason- 
'rade  and  commerce  in  violation 

Said  violation  is  continuing 
Lef  hereinafter  prayed  for  is 

and  conspiracy  has  consisted 
standing  and  concert  of  action 
it  association  to  raise,  fix, 
ged  by  members  of  the  defendant 
i  services. 

i  effectuating  the  aforesaid 
■fendant  and  co-conspirators 

reinbefore  alleged,  they 
•ding,  among  other  things, 
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adopting,  recommending,  publishing  and  circulating  fee 
schedules  which  are  used  by  members  of  the  defendant 
association  in  determining  fees  charged  for  shorthand  reporting 
services. 

EFFECTS 

8.   The  aforesaid  combination  and  conspiracy  has  had  the 
following  effects,  among  others: 

(a)  fees  charged  for  shorthand  reporting  services 
by  members  of  the  Colorado  Shorthand  Reporters 
Association  have  been  raised,  fixed, 
stabilized,  and  maintained  at  artificial 

and  noncompetitive  levels; 

(b)  price  competition  in  the  provision  of  short- 
hand reporting  services  by  members  of  the 
Colorado  Shorthand  Reporters  Association  has 
been  restrained;  and 

(c)  purchasers  of  shorthand  reporting  services 
have  been  denied  the  right  to  obtain  such 
services  at  competitively  determined  fees. 

PRAYER 

WHEREFORE,  plaintiff  prays: 

1.   That  the  Court  adjudge  and  decree  that  the  members 
of  the  defendant  association  have  engaged  in  an  unlawful 
combination  and  conspiracy  in  restraint  of  the  aforesaid 
trade  and  commerce  in  violation  of  C.R.S.  1973,  6-4-101  and 
102. 

?.       That  the  defendant,  its  officers,  directors,  members 
and  agents,  and  all  other  persons  acting  or  claiming  to  act 
on  its  behalf,  be  enjoined  and  restrained  from,  in  any  manner, 
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directly  or  indirectly,  continuing,  maintaining,  or  renewing 
the  combination  and  conspiracy  hereinbefore  alleged,  or  from 
engaging  in  any  other  combination,  conspiracy,  contract, 
agreement,  understanding  or  concert  of  action  having  a 
similar  purpose  or  effect,  and  from  adopting  or  following 
any  practice,  plan,  program,  or  device  having  a  similar 
purpose  or  effect. 

3.  That  the  defendant,  its  officers,  directors,  members 
and  agents,  and  all  other  persons  acting  or  claiming  to  act 
on  its  behalf,  be  enjoined  and  restrained  from  promulgating, 
adopting,  or  disseminating  any  guide  or  schedule  concerning 
fees  or  from  making  any  recommendations  regarding  the 
calculation  of  fees  to  be  charged  by  members. 

4.  That  the  plaintiff  have  such  other,  further,  general 
and  different  relief  as  the  case  may  require  and  the  Court 
may  deem  just  and  proper  under  the  circumstances. 

5.  That  the  plaintiff  recover  its  taxable  costs. 


FOFTTHE  ATTORNEY  GENERAL 


ROBERT  F.  KILL 

First  Assistant  Attorney  General 

Antitrust  Section 

Attorney  for  Plaintiff 

1575  Sherman  Street 
517  Social  Services  Building 
Denver,  Colorado  80203 
Telephone:   892-3271 


530 

Prepared  Statement  of  Hon.  Anthony  F.  Troy 

Good  morning,  I  am  Anthony  F.  Troy,  the  attorney  general  of  the  Common- 
wealth of  Virginia.  I  am  extremely  pleased  to  have  this  opportunity  to  appear 
before  the  Subcommittee  on  Antitrust  and  Monopoly  this  morning,  in  order  that 
I  may  attempt  to  help  present,  the  viewpoint  of  the  attorneys  general,  regard- 
ing the  crucial  issue  of  antitrust  funding. 

I  should  mention  to  yon  at  the  outset  that  I  am  appearing  in  place  of 
Chauncey  Browning,  the  attorney  general  of  West  Virginia,  who  unfortunately 
could  not  appear  himself  this  morning. 

Before  I  begin,  1  would  like  to  point  out  to  you  certain  pertinent  parts  of 
my  background,  which  I  feel  relate  to  the  issues  under  discussion  this  morn- 
ing. While  in  private  practice  here  in  Washington,  D.C..  one  of  my  primary 
areas  of  specialization  was  in  antitrust  matters.  In  my  governmental  experi- 
ence, I  have  had  the  privilege  of  serving  as  vice  chairman  of  the  Virginia  Ad- 
visory Legislative  Committee's  Subcommittee  on  Antitrust  and  Monopoly.  I 
am  also  a  member  of  the  Special  Subcommittee  on  Federal  Funding  of  Anti- 
trust Enforcement.  Also,  I  am  a  member  of  the  Antitrust  Committee  of  the 
National  Association  of  Attorneys  General. 

Working  willi  John  Shenefield.  the  Acting  Assistant  U.S.  Attorney  General 
for  Antitrust,  I  helped  draft  the  Virginia  State  Antitrust  Law. 

With  that  said,  let  me  turn  now  to  the  substantive  issue  before  us  today. 
There  are.  as  I  see  it.  two  broad  general  areas  of  antitrust  enforcement.  The 
first  is  through  the  use  of  parens  patriae  legislation  in  the  Federal  courts.  The 
second  concerns  antitrust  enforcement  on  the  state  court  level,  through  the 
use  of  the  various  state  antitrust  acts.  I  would  point  out  briefly  to  you  at  this 
time,  and  I  hope  to  make  this  point  even  more  vividly  during  my  presentation, 
that  continued  and  viable  enforcement  of  the  antitrust  laws  at  the  state  level 
is  dependent  on  continued  funding  of  these  efforts  by  the  Federal  Government. 

To  give  you  a  brief  historical  perspective,  10  years  ago  "antitrust"  was  a 
term  in  rare  use  among  state  attorneys  general.  Beginning  with  what  was 
commonly  known  as  the  "tetracycline  case."  however,  the  field  of  antitrust  law 
become  visible — to  become  known  and  used. 

Since  that  time  10  years  ago,  Virginia  has  gone  forward  by  filing  a  number 
of  lawsuits  in  a  proprietary  capacity.  Virginia  has  enacted  its  own  State  anti- 
trust law,  which  became  effective  in  July  1974.  Virginia  has  staffed  its  own 
antitrust  unit  within  the  Office  of  the  Attorney  General,  and  we  have  filed  a 
number  of  State  antitrust  matters  since  that  time.  My  immediate  predecessor, 
as  attorney  general  of  Virginia.  Andrew  P.  Miller,  served  as  chairman  of  the 
National  Association  of  Attorneys  General's  Antitrust  Committee,  appearing 
before  Congress  with  reference  to  parens  patriae,  the  Hart-Scott-Rodino  Anti- 
trust Improvements  Act  of  1976. 

I  mention  to  you  then,  in  light  of  these  developments,  my  belief  that  the 
individual  states  have  a  vital  role  to  play  in  antitrust,  enforcement,  primarily 
in  two  broad  ways :  one.  at  the  state  level,  and  two,  at  the  national  level. 

First,  let  me  mention  the  parens  patriae  bill. 

The  Hart-Scott-Rodino  Antitrust  Improvements  Act  of  1976  was  signed  into 
law  by  President  Ford  on  September  30.  1976.  Without  a  doubt,  this  law  is 
the  most  important  piece  of  antitrust  legislation  since  the  Celler-Kefauver 
amendments  to  the  Clayton  Act  and.  in  my  opinion,  the  new  provisions  are  the 
most  significant  since  enactment  of  the  Clayton  and  Federal  Trade  Commission 
Acts  in  1914. 

As  you  are  now  well  aware,  the  Act  has  three  titles.  The  first  deals  with 
expanded  investigatory  powers  given  to  the  Antitrust  Division  of  the  Depart- 
ment of  Justice,  and  the  second  with  premerger  notification. 

The  third  title  of  the  new  Act  is  the  parens  patriae  provision.  Let  me  briefly 
state  that  the  concept  of  parens  patriae  use  in  the  antitrust  enforcement  arena 
has  long  been  supported  by  the  National  Association  of  Attorneys  General, 
whose  members  are  the  attorneys  general  of  the  fifty  states  and  the  territories. 
Practically  every  state  attorney  general  individually  expressed  support  of 
parens  patriae  in  direct  communications  with  his  state's  congressional  delega- 
tion, and  the  attorneys  general  as  a  group  reiterated  rheir  support  by  passage 
of  numerous  resolutions  adopted  at   the  association's  various  annual  meetings. 
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Several  attorneys  general,  including  myself,  appeared  and  testified  at  con- 
gressional hearings  to  communicate  our  endorsement  of  the  measure. 

In  a  very  brief  capsule  of  the  Act,  4C(a)  (1)  grants  to  the  state  attorney 
general  standing  to  file  a  civil  action  as  parens  patriae,  on  behalf  of  natural 
persons  residing  in  his  state,  for  damages  sustained  by  such  persons  to  their 
property  by  reason  of  a  defendant's  violation  of  the  Sherman  Act.  In  the  same 
new  section,  the  Act  provides  that  the  court  must  exclude  damages  which 
duplicate  amounts  already  awarded  for  the  same  injury,  amounts  which  are 
allocable  to  consumers  who  have  affirmatively  "opted  out,"  and  amounts  which 
are  allocable  to  a  business  entity. 

The  Act  provides,  therefore,  no  new  substantive  liability.  The  state  attorney 
general  must  prove  that  the  defendant  violated  the  Sherman  Act,  that  the 
natural  persons  for  whom  he  acts  were  damaged  by  the  violation,  and  the 
approximate  amount  of  the  consumer  damage.  The  traditional  law  of  causation 
is  not  changed.  Although  the  attorney  general  is  not  given  specific  statutory 
power  to  seek  injunctions  as  parens  patriae,  there  now  seems  to  be  little  doubt 
that  he  has  this  authoritv  under  §  16  of  the  Clayton  Act.  See  Burch  vs.  Good- 
year Tire  and  Rubber  Co.,  Civil  No.  13-75-132  (D.  Md.  July  29,  1976). 

Under  4C(a)(2),  the  court  is  directed  to  award  the  state,  if  the  claim  is 
successfully  prosecuted,  treble  damages  and  a  reasonable  attorney's  fee.  As 
you  know,  the  "good  faith"  defense  to  treble  damages  was  not  accepted.  After 
he  receives  notice  of  the  suit,  a  person  on  whose  behalf  the  attorney  general 
acts  may  "opt  out"  by  filing  with  the  court  an  election  to  be  excluded.  A  final 
judgment  in  the  parens  patriae  suit  is  res  judicata  against  the  claims  of  those 
persons  who  do  not  opt  out. 

One  of  the  most  controversial,  yet  important,  portions  of  the  new  law  is 
found  in  4D  dealing  with  the  measurement  of  damages.  Where  it  is  proved 
that  the  defendant  "agreed  to  fix  prices  in  violation  of  the  Sherman  Act," 
aggregate  damages  may  be  proved  and  assessed.  The  aggregate  damages  can  be 
estimated  by  use  of  statistical  or  sampling  methods,  by  computation  of  illegal 
overcharges,  or  by  some  other  method  approved  by  the  court.  The  individual 
claims  of,  and  separate  damages  to,  persons  on  whose  behalf  the  suit  was 
brought  need  not  be  individually  proved. 

Although  many  may  argue  with  me,  I  feel  that  in  the  long  run,  4F  may  be 
the  most  important  section  in  the  new  statute.  It  provides  that  where  the 
United  States  Attorney  General  has  sued  under  the  antitrust  laws  and  believes 
that  a  state  attorney  general  may  be  entitled  to  bring  a  parens  patriae  action 
based  on  substantially  the  same  violation,  he  shall  so  notify  the  state  attorney 
general.  Moreover,  he  shall  make  available  to  the  state  much  of  his  information 
about  the  matter.  The  significance  of  this  is  emphasized  by  Assistant  Attorney 
General  Baker's  remarks  before  the  Federal  Bar  Association,  wherein  he  noted 
that  the  Justice  Department  has  some  ninety  grand  juries  investigating  crimi- 
nal antitrust  matters,  most  of  which  concern  price  fixing.  Although  injuries 
from  many  of  the  alleged  illegal  price-fixing  schemes  were  sustained  prior  to 
the  enactment  of  parens  patriae  power  and,  therefore,  use  of  the  new  pro- 
vision is  not  available  to  redress  these,  the  sheer  number  of  sitting  grand 
juries  gives  some  indication  that  4F  may  be  valuable  in  providing  state  attor- 
neys general  with  information  leading  to  parens  patriae  suits. 

The  importance  of  this  section  lies  not  only  in  its  specific  provisions  of  notice 
to  the  state  Attorney  General.  It  also  may  usher  in  a  new  higher  level  of 
Federal-State  cooperation  in  the  enforcement  of  both  State  and  Federal  anti- 
trust laws.  As  state  antitrust  enforcement  efforts  grow,  as  they  are  at  unprece- 
dented rates  today,  this  provision  may  prove  to  be  the  catalyst  necessary  to 
assure  continual  exchanges  of  information  between  State  and  Federal  enforcers 
in  areas  of  mutual  concern. 

There  can  be  no  doubt  that  title  3  of  the  Act  places  a  powerful  new  tool  in 
the  antitrust  enforcement  arsenal.  After  having  looked  briefly  at  the  provisions 
of  the  new  law,  perhaps  it  is  wise  to  examine  why  such  provisions  are  neces- 
sary, i.e.,  why  attorneys  general  should  be  vested  with  power. 

Certainly,  the  economic  incidence  of  most  antitrust  violations  is  felt  by  the 
consumer  in  the  form  of  higher  prices  for  goods  and  services.  Often,  price- 
fixing  agreements  have  involved  goods  which  are  purchased  by  a  large  number 
of  consumers,  but  for  which  each  individual  consumer  spends  a  small  absolute 
amount.  Frequently  the  goods  involved  are  consumer  staples.  The  claim  of  each 
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consumer  is  relatively  small,  but  when  the  claims  of  each  are  aggregated,  the 
total  overcharge  may  he  high.  Because  of  each  consumer's  small  stake  in  the 
total  overcharge,  he  has  little  or  no  incentive  to  bring  an  individual  action, 
assuming  he  even  realizes  that  he  has  been  "ripped  off."  This  means  not  only 
that  each  individual  consumer  is  damaged,  albeit  to  a  small  extent,  but  also 
that  the  violator  has  realized  a  windfall  equal  to  the  individual  overcharge 
times  the  total  number  of  purchases. 

As  you  know,  with  the  decision  of  the  Supreme  Court  of  the  United  States  in 
the  Hawaii  vs.  Standard  Oil  case  and  the  Court's  treatment  of  the  California 
vs.  Frito-Lay  case,  as  well  as  decisions  regarding  notice  and  fluid  recovery 
concepts  in  the  Eisen  case,  it  was  evident  that  legislative  action  was  needed.  I 
do  not  feel  at  this  time  that  the  individual  states  can  rely  on  criminal  actions 
by  the  Justice  Department. 

At  present,  benefits  from  violations  still  appear  to  outweigh  costs  in  the 
minds  of  many  violators  and  thus  the  deterrent  effect  is  limited.  Hopefully, 
judges  will  become  more  receptive  to  arguments  such  as  that  made  by  Mr. 
Baker  in  Chicago  that  jail  sentences  should  be  imposed  on  those  found  guilty 
or  who  have  nolo  contendere  pleas  accepted  by  the  court.  Moreover,  criminal 
action  does  little  to  lead  to  consumer  restitution,  notwithstanding  the  prima 
facie  evidentiary  effect  of  a  Government  judgment  under  5  of  the  Clayton  Act. 
Likewise,  a  Justice  Department  civil  suit  which  asks  only  for  equitable  relief 
has  little  deterrent  effect.  Action  by  the  Federal  Trade  Commission  is  of  no 
significant  help.  Even  after  passage  of  the  Magnuson-Moss  Warranty — Federal 
Trade  Commission  Improvement  Act,  the  Commission's  power  to  provide  a 
deterrent  in  this  area  is  practically  nonexistent  because  of  the  limited  circum- 
stances in  which  civil  penalties  can  be  imposed. 

Thus,  it  seems  both  proper  and  necessary  to  place  parens  patriae  power  in 
the  hands  of  state  attorneys  general.  As  a  state's  chief  law  enforcement 
officer,  the  attorney  general  has  the  primary  responsibility  to  protect  the  legal 
rights  of  its  citizens.  Moreover,  where  large  numbers  of  these  citizens  are 
damaged,  and  where,  as  I  explained  before,  the  citizens  are,  in  effect,  power- 
less to  obtain  redress,  I  think  it  natural  to  allow  the  attorney  general  to  act 
on  their  behalf. 

It  has  been  argued  and,  in  fact,  was  noted  by  President  Ford  when  he 
signed  the  Act,  that  although  the  state  attorney  general  may  be  the  natural 
person  to  bring  such  a  suit,  the  best  alternative  would  have  been  to  suggest 
that  states  allow,  pursuant  to  their  antitrust  laws,  parens  patriae  suits  in  state 
courts.  Virginia,  by  the  way,  has  such  a  provision,  Va.  Code  Ann.  59.1-9.15(d) 
(supp.  1976),  which  allows  redress  for  injury  for  the  general  economy  of  the 
Commonwealth.  There  are,  however,  several  problems  with  such  an  approach. 
First,  if  cases  such  as  Shell  Oil  Co.  vs.  Younger,  Civil  No.  C-75  269  LHB 
(N.D.  Cal.,  June  11,  1976),  are  allowed  to.  stand  and  are  interpreted  broadly  in 
subsequent  cases,  where  the  violation  is  in,  or  substantially  affects,  interstate 
commerce  and  where  the  state  law  is  not  consistent  with  Federal,  the  State 
may  find  that  its  law  is  preempted.  Second,  violations  sought  to  be  remedied 
by  parens  patriae  suits  under  the  new  law  typically  will  extend  into  several 
states,  and  judicial  economy  would  be  thwarted  by  numerous  state  court  suits 
being  filed  with  no  chance  of  consolidation.  Third,  in  the  area  of  antitrust, 
substantive  principles  are  more  developed  at  the  federal  level  than  at  the 
state.  Fourth,  there  will  be  more  uniformity  in  legal  interpretation  under  the 
approach  chosen  by  Congress.  Finally  and  quite  frankly,  Federal  judges  are 
generally  more  versed  in  antitrust  principles  than  are  state  court  judges. 
Therefore,  it  would  seem  to  me  that  the  Federal  parens  patriae  concept  is  the 
only  method  of  alleviating  procedural  shortcomings  of  the  class  action  remedy. 

Title  3  also  alleviates  problems  with  the  use  of  class  actions  arising  out  of 
the  requirement  that  individual  claims  and  damages  must  be  proven.  Under 
the  new  law,  at  least  in  the  case  of  price  fixing,  individual  claims  do  not  have 
to  be  proven,  and  damages  may  be  assessed  pursuant  to  a  fluid  recovery  con- 
cept. Without  fluid  recovery,  violators  are  allowed  to  keep  their  illegal  gains 
because  many  injured  parties,  as  a  result  of  lack  of  incentive,  do  not  affirma- 
tively come  forward.  Others  who  do  assert  claims  are  unable  to  produce  suffi- 
cient evidence  to  prove  their  claims  because  they  do  not  record  their  pur- 
chases of  the  goods  or  services  involved.  It  seems  ridiculous  to  allow  these 
factors  to  frustrate  the  case  when  it  is  possible,  after  determining  the  over- 
charge, to  ascertain  from  statistical  sampling  techniques  and  records  of  the 
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defendant  approximately  how  much  of  the  product  consumers  have  purchased 
during  the  damage  period.  Fluid  recovery  concepts  have  been  used  with  success 
in  settlement  of  class  actions.  (See,  Antibiotic  Antitrust  Actions,  333  F.Supp. 
278  (S.D.  N.Y.  1971).) 

Let  me  turn  now  to  safeguards  in  the  new  law.  As  you  know,  it  was  argued 
during  the  congressional  hearings  that  passage  of  the  parens  patriae  bill 
would  destroy  American  enterprise  through  massive  antitrust  suits  brought  by 
politically  motivated  state  attorneys  general.  I  think  some  of  the  horribles 
imagined  were  essentially  window  dressing  advanced  by  those  who  realized 
they  were  vulnerable  to  charges  of  violating  the  antitrust  laws.  In  any  event, 
limitations  contained  in  the  new  law  were  designed  to  pacify  these  objections. 

First,  parens  patriae  suits  may  be  brought  only  on  behalf  of  natural  persons; 
even  partnerships  and  proprietorships  are  specifically  excluded.  Second,  only 
violations  of  the  Sherman  Act  are  within  the  title's  ambit,  notwithstanding  the 
fact  that  several  varieties  of  Clayton  Act  violations  certainly  affect  the  price 
paid  by  consumers  for  goods  and  services.  Third,  under  the  statute,  fluid  re- 
covery is  specifically  provided  for  only  in  the  case  of  price  fixing.  Fourth, 
duplicative  recoveries  are  specifically  prohibited,  and  a  person  who  does  not 
affirmatively  "opt  out"  of  the  parens  patriae  action  is  barred  from  pestering 
the  defendants  with  his  own  suit.  The  duplicative  recovery  provision,  by  the 
way,  will  provide  attorneys  general  with  an  incentive  to  discover  violations 
and  prosecute  them  in  a  timely  and  efficient  manner. 

For  those  who  are  concerned  about  frivolous  suits  brought  by  attorneys  gen- 
eral interested  only  in  political  advancement,  Congress  gave  the  courts  discre- 
tion to  award  attorneys  fees  to  prevailing  defendants  where  it  is  found  that 
an  attorney  general  acted  for  oppressive  reasons,  in  bad  faith,  wantonly  or 
vexatiously.  Although  this  portion  of  the  new  law  will  certainly  induce  a  state 
attorney  general  to  review  his  case  carefully  before  filing  suit,  quite  frankly, 
I  feel  the  provision  is  unnecessary.  It  makes  little  sense,  from  a  political  stand- 
point or  otherwise,  for  a  noneolorable  claim  to  be  filed. 

Further,  certain  forms  of  contingent  fee  arrangements  are  prohibited.  Many 
opponents  of  the  bill  tried  to,  in  effect,  nullify  parens  patriae  actions  by  pre- 
cluding the  use  of  outside  counsel. 

Finally,  I  should  add  that  Slade  Gordon  and  my  predecessor  as  Attorney 
General  of  "Virginia,  Andrew  P.  Miller,  informed  Chairman  Rodino  that  they 
were  willing  to  supply  information  annually  concerning  use  of  outside  counsel 
to  the  House  and  Senate  Judiciary  Committees.  (See  22  Cong.  Rec.  H10296-97 
daily  ed.,  Sept.  16,  1976).  The  National  Association  of  Attorneys  General  last 
December  endorsed  this  sharing  of  information.  Under  this  arrangement,  the 
Association  would  submit  a  copy  of  any  complaint  filed,  the  name  of  private 
counsel,  a  statement  of  the  fee  arrangement  agreed  upon,  a  description  of  the 
case,  including  any  settlement  agreement,  and  a  copy  of  any  judgment  of  at- 
torneys fees.  Thus,  Congress  would  be  kept  abreast  of  the  financial  relation- 
ships between  state  attorneys  general  and  any  outside  counsel  who  may  be 
retained. 

The  remaining  two  safeguards  provided  for  in  the  new  legislation  are  that  a 
state  legislature  by  affirmative  action  may  deny  the  attorney  general  the 
power  to  use  the  parens  patriae  vehicle  and  that  it  cannot  be  used  to  redress 
injuries  sustained  prior  to  its  enactment.  Thus,  the  decision  whether  to  have 
parens  patriae  enforcement  is  left  to  the  individual  states.  With  respect  to 
the  second  point.  Congress  has  provided  amnesty  to  violators  for  past  trans- 
gressions and  at  the  same  time  has  assured  a  deterrent  of  such  activity  in  the 
future. 

Finally,  let  me  turn  to  a  brief  discussion  of  how  I  visualize  the  attorneys 
general  using  their  new  authority.  Obviously,  this  is  going  to  differ  from  state 
to  state,  depending  on  such  variables  as  the  attorney  general's  interest  in  anti- 
trust enforcement,  his  expertise  and  that  of  his  staff  in  this  specialized  area 
of  law,  the  size  of  his  staff,  and  the  budgetary  constraints  under  which  he 
works.  Several  general  observations,  however,  can  be  made. 

As  most  of  you  are  aware,  antitrust  enforcement  efforts  at  the  state  level 
are  only  now  beginning  to  flourish.  Only  a  handful  of  states  have  a  staff  in 
sufficient  number  and  with  the  necessary  expertise  to  handle  a  suit  under  the 
new  law.  For  example,  in  my  office  in  Virginia,  we  have  only  one  attorney  who 
specializes  in  antitrust  on  a  full-time  basis  and  the  grant  under  which  he 
works  specifically  precludes  him  from  working  on  parens  patriae  cases. 


534 

Moreover,  unless  the  various  state  legislatures  are  shown  that  the  benefits 
of  an  antitrust  staff  outweigh  its  costs,  the  situation  will  not  change.  Even  if 
a  sizeable  staff  could  be  hired,  at  present  no  one  knows  the  frequency  with 
which  these  cases  will  appear.  It  is  possible  that  such  a  staff  might  have  sub- 
stantial periods  of  "down  time."  Thus,  until  a  parens  patriae  track  record  is 
established  and  individual  state  legislatures  are  made  fully  cognizant  of  the 
benefits  of  antitrust  enforcement,  the  employment  of  outside  counsel  is  going 
to  be  a  reality.  Because  of  budgetary  constraints,  some  type  of  contingent  fee 
arrangement  is  necessary,  in  the  absence  of  sufficient  funds  to  hire  outside 
counsel  on  an  hourly  basis. 

Use  of  private  attorneys  has  several  benefits  for  the  state  apart  from  the 
obtainment  of  monetary  awards.  The  relationship  between  a  state  and  its 
retained  counsel  should  be  symbiotic  in  that  the  work  of  such  counsel  will  aid 
attorneys  general  in  convincing  state  legislatures  that  antitrust  enforcement 
is  worthwhile.  Moreover,  retained  counsel  can  assist  in  educating  state  anti- 
trust personnel.  That  has  already  occurred,  resulting  in  multidistrict  litigation 
(MDL)  efforts. 

Therefore,  as  you  can  see,  the  states  have  a  role  that  they  are  fulfilling ; 
through  in-house  capabilities,  through  the  use  of  outside  counsel  and  through 
the  use  of  joint  effort  litigation  groups  (MDL) . 

Substantively,  as  to  cases  which  will  be  brought,  I  would  anticipate  that 
horizontal  price  fixing  will  be  given  number  one  priority,  followed  by  other 
types  of  per  se  cases.  Frankly,  I  have  substantial  doubt  that  much  emphasis 
will  be  placed  on  rule  of  reason  cases,  except  perhaps  in  those  states  with 
relatively  large  staffs.  Within  the  foregoing  parameter,  priority  will  certainly 
be  given  to  those  violations  which  affect  a  large  proportion  of  a  state's  citizens. 
Cases  will  be  selected  not  only  on  the  basis  of  the  absolute  number  of  citizens 
injured,  but  also  on  the  basis  of  differing  socio-economic  groups  which  suffer 
from  the  violation.  Often,  violations  which  are  proper  for  parens  patriae 
attack  have  the  same  effect  as  a  regressive  tax  in  that  they  affect  those  with 
small  incomes,  especially  when  income  is  fixed  as  in  the  case  of  many  elderly 
persons. 

I  think  it  accurate  to  say  that  eases  will  be  selected  based  upon  a  considera- 
tion of  the  resources  at  an  attorney  general's  disposal  and  the  purposes  of  the 
pare?is  patriae  suit,  i.e.,  deterrence  of  future  violations  by  the  defendants  and 
others  as  well  as  restitution  for  those  injured  by  illegal  activity.  The  problem 
of  staffing  parens  patriae  cases  will  vary  tremendously  from  state  to  state  and 
depend  upon  available  personnel  and  the  size  and  complexity  of  the  action.  In 
general,  I  would  anticipate  that  frequent  use  will  be  made  of  outside  specialists 
such  as  attorneys,  economists,  accountants  and  statisticians.  I  think  likely, 
however,  that  most  attorneys  general  will  retain  control  of  their  cases  by  as- 
signing their  staff  to  play  significant  roles  in  discovery,  research,  strategy 
decisions,  settlement  negotiations  and  litigation. 

Overall,  I  am  confident  that  state  attorneys  general  will  respect  the  newT 
authority  given  them  by  paying  heed  to  their  commensurate  responsibilities.  I 
expect,  from  discussions  with  members  of  our  National  Association,  that  they 
will  take  a  cautious  approach  to  parens  patriae  suits,  recognizing  both  that 
such  a  mechanism  has  tremendous  potential  to  foster  a  competitive  environ- 
ment within  their  states  and  that,  as  with  any  other  power,  there  is  the 
possibility  of  abuse.  In  short,  I  anticipate  that  attorneys  general  will  make 
every  effort  to  assure  that  parens  patriae  litigation  achieves  those  results 
envisioned  by  the  recent  Congress  during  its  prolonged  deliberations. 

I  think  that  evidence  and  the  fact  that  the  lapse  of  time  between  the  enact- 
ment of  the  bill  in  September  1976  and  the  filing  of  the  first  parens  patriae 
lawsuit  in  April  1977  that  the  attorneys  general  were  not  simply  trying  to 
"wreak  havoc  through  political  motivation." 

The  first  case,  filed  in  Colorado  followed  an  indictment  by  a  Denver  County 
grand  jury,  concerning  the  alleged  fixing  of  retail  gasoline  prices.  The  only 
other  case  to  date  has  been  filed  in  Maryland.  That  case  followed  a  Federal 
grand  jury  indictment  charging  the  raising  and  fixing  of  commission  rates  in 
the  real  estate  industry. 

The  states  therefore  are  acting  responsibly  in  this  area,  and  they  are,  I 
suggest  to  you,  fulfilling  a  need  not  only  on  the  national  level,  but  also  on  the 
state  level. 
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Let  me  give  you  just  a  few  examples  of  what  the  states  have  been  doing 
with  their  own  antitrust  laws,  as  reported  in  the  two  most  recent  additions  of 
the  Antitrust  Bulletin.  That  Bulletin  is  a  monthly  publication  prepared  for  all 
attorneys  general  by  the  Committee  on  the  Office  of  the  Attorney  General, 
through  the  Antitrust  Coordinator. 

In  a  case  titled  Governor  of  the  State  of  Maryland,  et  al.,  vs.  Exxon  Corp., 
et  al.,  the  Maryland  court  of  appeals  has  upheld  the  constitutionality  of  amend- 
ments to  the  Maryland  Motor  Fuel  Inspection  Law  which,  among  other 
things,  would  require  divestiture  by  petroleum  producers  or  refiners  of  retail 
service  stations,  operated  by  company  personnel,  agents  or  persons  contracting 
with  the  producer  or  refiner  to  manage  a  service  station  on  a  fee  arrangement 
with  a  producer  or  refiner.  There,  the  law  requires  that  a  station  be  operated 
by  a  retail  service  station  dealer.  Other  provisions  of  the  law  require  pro- 
duces, refiners  or  wholesalers  to  extend  all  equipment  rentals  and  voluntary 
allowances  uniformly  to  all  service  stations  supplied.  In  Maryland,  the  court  of 
appeals  ultimately  reversed  the  circuit  court,  and  upheld  the  validity  of  the 
statute  rejecting  the  allegations  of  the  plaintiffs. 

In  Colorado,  the  Attorney  General  has  filed  an  amicus  curie  statement  rais- 
ing certain  antitrust  questions  in  connection  with  Mountain  States  Telephone 
and  Telegraph  Company's  most  recent  tariff  application.  The  arguments  of  the 
Attorney  General  in  opposition  to  the  proposed  tariff  are  that  the  Public 
Utilities  Commission  must  consider  the  possible  anticompetitive  consequences 
of  the  proposed  tariff,  that  the  proposed  tariff  raises  numerous  antitrust 
issues  including  the  threat  of  monopolization  of  the  market,  and  that  the 
approval  of  the  proposed  tariff  by  the  Public  Utilities  Commission  will  not 
exempt  the  tariff  from  antitrust  scrutiny. 

In  Illinois,  the  State  has  brought  an  action  against  certain  concrete  block 
manufacturers,  with  reference  to  a  price-fixing  allegation. 

In  Iowa,  an  action  has  been  filed  against  Great  American  Sound  Company, 
Inc.,  alleging  that  certain  restrictions  contained  in  dealer  agreements  consti- 
tute resale  price  maintenance  in  violation  of  the  Iowa  Competition  Law. 

In  Alaska,  the  State  has  filed  suit  against  the  Ike  Lite  Underwater  Systems 
Company,  for  allegedly  engaging  in  resale  price  maintenance. 

In  California,  the  State  has  filed  a  complaint  alleging  violation  of  antitrust 
and  consumer  protection  laws  against  Stewart  Oldsmobile,  Incorporated.  The 
complaint  alleges  that  Stewart  Oldsmobile  coerced  customers  into  buying  air 
conditioning  if  they  wanted  an  earlier  chance  to  buy  a  popular  automobile 
model  which  is  in  short  supply.  The  allegation  obviously  is  that  such  a  circum- 
stance would  constitute  an  illegal  tying  arrangement. 

The  State  of  Iowa  has  filed  an  equity  action  alleging  conduct  constituting 
tie-in  sales  of  gravemarkers  and  gravesites. 

In  Wisconsin,  a  consent  decree  has  been  entered  into  by  the  Attorney  General 
and  the  ABC  Driving  School  of  Green  Bay.  Under  terms  of  the  decree,  the 
defendant  is  enjoined  from  any  further  attempts  to  solicit  competing  driving 
schools  to  enter  into  price-fixing  agreements  governing  the  terms  of  driving 
lessons. 

In  Arizona,  defendant  funeral  homes  and  their  operators  were  charged  with 
meeting   and   conspiring   to   fix   the   terms,    conditions    and   price   of   funeral 

services. 

In  Colorado,  a  pending  antitrust  suit  alleges  that  two  Aspen  companies  have 
conspired  to  fix  and  maintain  the  price  of  lift  tickets  on  four  ski  mountains. 

In  Arizona,  the  State,  in  a  civil  action,  has  charged  an  unincorporated  trade 
association,  for  corporate  defendants,  and  nine  individuals  with  conspiring  to 
fix  the  price  of  2-way  radio  equipment  and  services. 

The  State  of  California  has  reached  a  settlement  with  CBS,  Inc.  and  its 
musical  instruments  division.  The  complaint  alleged  that  CBS  had  conspired 
with  others  to  fix  the  price  of  musical  instruments  sold  at  retail,  to  fix  the 
price  at  which  the  instruments  were  advertised,  promoted  or  offered  for  sale 
at  retail,  and  to  restrict  the  customers  or  classes  of  customers  to  whom  re- 
tailers may  resell  the  musical  instruments. 

Finally,  the  Oregon  Antitrust  Division  has  filed  a  complaint  and  consent 
decree  in  an  action  brought  against  certain  garbage  collectors  and  a  trade 
association.  The  complaint  alleges  that  the  defendant  association  members  met 
and  agreed  to  raise  and  fix  prices  for  commercial  solid  waste  disposal. 
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As  lengthy  as  that  list  is,  I  would  point  out  to  you  that  these  are  merely 
some,  not  aii,  of  the  examples  of  recent  state  antitrust  enforcement  actions. 

In  summation.  I  think  it  has  been  shown  that  the  states  do  have  a  vitally 
important  role  to  play  in  the  enforcement  of  antitrust  laws.  Likewise,  the 
Federal  Government  has  recognized  its  role  in  antitrust  enforcement.  Congress 
has  already  recognized  the  need  to  now  put  the  emphasis  behind  more  vigorous 
enforcement,  at  the  state  level,  of  the  antitrust  laws.  Providing  this  impetus, 
this  push,  toward  more  vigorous  enforcement  of  the  antitrust  laws  at  the  state 
level  will  result  in  at  least  two  very  basic  and  primary  beneficial  results.  One, 
more  state  enforcement  will  result  in  less  of  a  burden  on  the  Justice  Depart- 
ment. Easing  that  burden,  of  course,  will  allow  the  Justice  Department  to  con- 
centrate on  nationwide  price-fixing  conspiracies.  Obviously,  the  individual 
states,  even  the  larger  states,  are  not  in  any  position  to  engage  in  price-fixing 
investigations  of  a  national  scale.  Clearly,  some  antitrust  concerns  are  best 
handled  by  the  Federal  Government.  Obviously,  certain  economies  of  scale  come 
into  play.  The  individual  states,  regardless  of  their  good  intentions  and  com- 
mitments, simply  cannot  engage  in  large  scale,  wide-ranging  antitrust  investi- 
gations and  actions.  The  states  can,  though,  and  I  suggest  they  should,  engage 
in  many  other  types  of  antitrust  actions  which  are  more  regional  in  nature 
and  particularized  to  an  individual  state. 

The  second  basic  argument  to  be  made  in  favor  of  providing  the  states  with 
the  needed  impetus  to  move  ahead  in  antitrust  areas  concerns  the  principles 
of  our  economic  system.  Ensuring  that  our  marketplaces  remain  free  of  anti- 
competitive practices,  ensuring  that  the  basic  economic  principles  of  supply 
and  demand  continue  to  dominate,  will  motivate  overall  improvements  in  the 
financial  situations  of  the  individual  states  and  of  the  Federal  Government. 

I  mentioned  previously  that  Congress  has  recognized  the  responsibility  for 
funding  this  impetus,  with  the  authorization  last  year  of  116  of  the  Crime 
Control  Act  of  1976,  Pub.  L.  94-503  (42  U.S.C.  3739). 

This  authorizes,  as  you  know,  ten  million  dollars  per  year  for  this  effort,  in 
fiscal  years  1977,  1978  and  1979.  Although  the  authorization  has  cleared,  the 
appropriation,  though,  has  not  yet  been  made. 

The  National  Association  of  Attorneys  General  has  worked  with  the  present 
administration,  regarding  the  appropriation.  As  an  Association,  we  are  op- 
timistic and  encouraged  that  the  administration  realizes  the  tremendous  im- 
portance of  this  appropriation.  Yet,  I  must  be  frank  to  admit  to  you  that  we 
are  somewhat  fearful  that  funding  may  not  be  approved  for  fiscal  year  1977. 

The  basic  concept  involved  here  is,  as  you  know,  providing  the  necessary 
"seed  money"  for  a  3-year  period,  to  stimulate  state  action  on  the  antitrust 
front.  The  beginning  "seed  money"  is  necessary  in  order  that  the  various  state 
legislatures  can  be  educated  as  to  the  benefits  of  antitrust  enforcement.  The 
benefits  clearly  are  there,  but  a  certain  amount  of  persuasion  is  nonetheless 
necessary.  Three  full  years  are  needed,  2  years  will  not  be  enough  time.  As 
with  the  wheels  of  justice,  the  wheels  of  legislative  change  also  grind  exceed- 
ingly slowly.  To  be  completely  candid,  vigorous  antitrust  enforcement  at  the 
state  level  is  not  a  concept  likely  to  be  easily  understood  or  accepted  in  a 
political  sense.  It  will  take  time.  That  is  why  a  full  3  years  of  funding  is  so 
vitally  necessary. 

I  would  say  to  you,  Mr.  Chairman,  that  if  after  a  3-year  period,  the  state 
legislatures  have  not  become  convinced  of  the  tremendous  benefits  to  be  de- 
rived from  vigorous  antitrust  enforcement,  then  we  proponents  would  deserve 
to  lose. 

Lastly,  I  would  make  only  one  additional  comment.  The  attorneys  general 
have  recently  received  the  proposed  Antitrust  Guidelines  Manual  from  the 
Department  of  Justice.  The  Manual  is  quite  extensive.  It  contains  more  than 
we  had  expected.  I  believe  the  proposed  guidelines  should  be  so  structured  as  to 
provide  for  maximum  flexibility  on  the  part  of  each  state  attorney  general,  so 
that  antitrust  programs  could  be  tailored  to  fit  the  peculiarities  of  the  fifty 
states. 

We  are,  however,  optimistic.  The  National  Association  will  be  meeting  with 
officials  of  the  Justice  Department,  in  order  to  make  suggestions.  Since  the 
guidelines  at  this  point  have  only  been  proposed,  and  since  we  will  have  an 
opportunity  for  input  before  the  guidelines  are  finalized,  I  would  not  at  this 
time  undertake  to  criticize  the  proposed  rules. 

Mr.  Chairman,  that  concludes  my  remarks.  I  would  be  happy  to  attempt  to 
answer  any  questions  that  might  be  advanced. 
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Senator  Kennedy  [continuing}.  Our  next  witnesses  are  Ralph 
Nader  and  Mark  Green,  who  are  familiar  figures  to  this  subcommittee. 
We  want  to  welcome  you  here. 

STATEMENT  OF  EALPH  NADER,  ACCOMPANIED  BY  MARK  GREEN 

Mr.  Nader.  Thank  you,  Mr.  Chairman. 

With  me  is  Mark  Green,  who  is  the  coauthor  of  "The  Closed  En- 
terprise System,"  ''Monopoly  Makers,"  and  other  materials  on  indus- 
trial and  economic  concentration.  I  want  to  very  briefly  summarize 
my  prepared  statement  and  then  make  some  comments  which  I  think 
reflect  the  broader  scope  of  the  current  and  unprecedented  oversight 
hearings  on  the  antitrust  performance  of  the  Federal  Government. 

One  of  the  problems  is  that  the  audience  for  antitrust  has  been  so 
narrow  and  the  dialogue  has  been  so  technical  that  this  national 
constituency  which  should  have  a  stake  in  antitrust  has  never  had 
an  opportunity  to  involve  itself  in  the  support  of  what  is  really  a 
very  important  structural  foundation  of  democracy,  which  is  a  de- 
centralized and  competitive  economic  system. 

I  think  also  we  are  on  the  verge  of  convergence  of  some  so-called 
liberal  and  some  so-called  conservative  views  here.  The  concern  with 
corporate  concentration,  one  long  held  by  liberals,  is  now  attracting 
conservative  commentary  and  concern  as  well.  Of  course,  it  is  quite 
logical  to  assume  that  that  should  be  the  case  because  excessive  eco- 
nomic concentration  has  serious  economic  and  political  results  for 
present  and  future  generations. 

I  would  like,  briefly,  to  enlarge  the  scope  of  the  antitrust  issue  by 
suggesting  a  number  of  consequences  that  flow  from  having  our  econ- 
omy controlled  by  200  or  300  giant  multinational  corporations  and 
give  a  few  examples.  Perhaps  these  themes  can  be  elaborated  upon  in 
future  hearings.  Traditionally,  economic  corporate  concentration 
has  been  decried  because  it  keeps  prices  high,  higher  than  the  free 
competitive  market  would  otherwise.  Traditionally,  that  has  been 
almost  the  exclusive  focus  of  the  professional  dialogue  here :  price 
fixing,  administered  pricing,  the  consequences  on  inflation,  unemploy- 
ment, and  consumer  injustice.  We  now,  of  course,  see  some  pricing  be- 
havior where  routinely,  in  an  oligopoly-patterned  industry,  com- 
panies raise  the  price  to  meet  the  competition.  It  is  just  the  inverse 
of  what,  in  effect,  there  should  be  if  there  is  a  competitive  market 
process. 

The  steel  industry  is  an  example  of  that.  U.S.  Steel  raises  its 
price,  the  others  raise  their  price.  There  have  been  some  minor  varia- 
tions in  the  lockstep  pattern,  but  the  overall  theme  prevails.  Price, 
then,  is  the  traditional  concern ;  it  is  a  very  important  one.  But  it  is 
by  no  means  the  only  one. 

I  would  like  to  list  some  other  concerns  that  flow  from  the  concen- 
tration of  corporate  economic  power  in  our  society.  Rapidly  emerging 
is  one  that  can  be  called  product  fixing,  not  just  price  fixing,  product 
fixing.  That  means  there  is  an  elephantine  vested  capital  interest  in 
existing  technology  that  is  threatened  by  new  technology  that  could 
provide  greater  abundance  for  the  consumer. 
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For  instance,  in  telecommunications,  A.T.  &  T.  has  been  continuing 
a  vested  interest  in  laying  undersea  cables.  Along  came  satellite 
communications,  which  threatened  the  scarcity  technology  that 
A.T.  &  T.  has  invested  in  with  technological  abundance  in  telecom- 
munications. What  happened  is  a  rather  oppositionist  posture  by 
A.T.  &  T.  After  they  could  not  stop  it,  they  decided  to  control  it. 

The  same  holds  true  in  cable  TV.  What  is  cable  TV?  It  is  tech- 
nological abundance,  50  or  more  channels  challenging  the  technologi- 
cal vested  interest  in  scarcity  of  the  three  networks.  What  happened  ? 
Again,  the  opposition  to  the  innovation  and  application  of  cable  TV 
for  over  20  years,  using  the  Federal  Communications  Commission  as 
the  instrument,  is  the  result.  Another  illustration  is  in  pollution  con- 
trol. Here  we  have  health  consequences.  The  Justice  Department  in 
1969,  in  effect,  charged  the  auto  companies  with  product  fixing,  re- 
straining the  developing  and  marketing  of  auto  exhaust  control  sys- 
tems through  cross  licensing  and  other  agreements  involving  their 
trade  association.  There  was,  in  effect,  an  understanding  by  the  auto 
industry  that,  if  no  one  company  goes  out  and  becomes  progres- 
sively involved  in  pollution  control,  then  none  of  the  other  com- 
panies in  the  industry  would  have  to.  So  they  agreed  to  a  low  com- 
mon denominator  of  stagnancy.  The  finally  concluded  a  consent  de- 
cree, which  is,  in  effect,  a  way  by  which  the  Justice  Department  gets 
collusive  corporations  to  say  that,  while  they  did  not  do  anything 
illegal,  they  agree  not  to  do  it  in  the  future.  The  consent  decree  is  a 
major  area,  I  would  think,  of  this  committee's  concern:  How  these 
consent  decrees  are  drafted,  the  conditions  under  which  they  are  con- 
summated, and,  perhaps  most  importantly,  the  gross  inadequacy  of 
enforcing  these  consent  decrees  in  terms  of  manpower  assigned  to 
these  tasks  in  the  Justice  Department.  There  are  literally  thousands 
of  these  consent  decrees,  some  of  them  with  major  continuing  effect, 
that  are  given  very  little  compliance  review  and  enforcement  man- 
power. 

Next,  whenever  you  have  too  many  giant  companies  controlling 
various  industries,  they  become  too  big  to  fail.  The  too-big-to-fail 
syndrome  is  now  appearing  on  many  fronts.  It  is  illustrated  by  the 
following.  A  company  that  has  a  large  size  of  a  market  gets  into 
trouble  because  it  is  mismanaged,  inefficient,  or,  perhaps  corrupt. 
Then  it  is  able  to  go  to  the  U.S.  Government  and  say,  "Uncle  Sam, 
we  are  too  big  to  fail.  We  employ  25,000  people.  A  whole  area  of  a 
State  is  dependent  on  us.  Consequently,  we  must  be  bailed  out." 

There  are  many  sophisticated,  indirect  ways  to  be  bailed  out.  You 
have  tax  expenditures  and  tax  preferences.  You  have  subsidies.  You 
have  throwing  the  company  a  major  contract  from  the  defense  area, 
for  example,  which  it  would  not  deserve  if  it  were  not  pleading  for 
a  bailout. 

You  have  companies  that  get  deep  into  new  and  dangerous  tech- 
nology that  they  cannot  commercially  market.  An  example  is  West- 
inghouse  trying  to  market  offshore  nuclear  plants  out  of  its  oartially- 
built  Jacksonville  installation.  They  do  not  have  a  firm  customer  for 
it.  They  have  never  built  an  operating  model.  Not  having  any  op- 
erating model  and  not  having  any  firm  customers,  they  can  be  for- 
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given  for  being  concerned;  but  they  cannot  be  forgiven  for  trying 
to  get  bailed  out  in  the  form  of  a  letter  from  the  president  of  West- 
inghouse  to  Frank  Zarb  about  a  couple  of  years  ago  asking  for  the 
Government  to  buy  four  floating  nuclear  plants  as  starters  and  lease 
them  back  to  the  utilities. 

Too  big  to  fail  means  that  Uncle  Sam  becomes  a  generic  insurer 
of  last  resort  against  the  risks  of  giant  enterprise.  That  is  the  exact 
opposite  of  what  the  legitimacy  of  the  free  enterprise  system  has  to 
be  rooted  in,  which  is  the  risk  of  failure. 

The  next  point  is  the  inefficiency  of  big  business.  Here  is  where 
their  public  relations  have  been  most  successful.  They  have  conveyed 
to  the  public  that  they  are  big  because  they  are  efficient  and  they  are 
efficient  because  they  'are  big^  Considerable  studies  have  now  shown 
that  these  corporations  are  far  bigger  than  is  necessary  for  efficient 
economies  of  scale. 

The  plant  size  is  a  critical  determinant,  not  so  much  the  corporate 
size.  Furthermore,  when  you  are  dealing  with  conglomerate  industry, 
what  has  that  got  to  do  with  efficiency  ?  ITT  now  has  developed  its 
owns  subeconomy.  It  has  about  240  subsidiaries.  They  are  companies 
that  do  $10  million,  $40  million,  $100  million  worth  of  business.  Some 
of  these  companies  are  minimonopolies  in  their  own  right.  For  ex- 
ample, they  are  in  specific  technical  areas  where  they  will  control  80 
or  90  percent  of  the  market.  Others  of  these  companies  may  not  be 
doing  too  well.  But  what  happens  when  you  have  a  subeconomy  is 
that,  in  the  case  of  ITT,  they  sell  to  one  another.  That  is  not  the  free 
competitive  market.  That  is  a  conglomerate  market,  whereby  the 
desire  to  bail  each  other  out  or  to  cover  up  for  their  inefficiency  harms 
the  economic  efficiency,  of  course,  of  the  overall  economy. 

The  inefficiency  syndrome  is  reflected  in  what  I  have  called  a  trans- 
fer economy.  Starting  with  production,  going  to  wholesaling,  then 
to  retailing,  as  long  as  companies  can  transfer  their  costs  on  to  the 
consumer,  they  have  no  incentive  to  fight  back.  It  is  like  the  utilities 
with  the  fuel-adjustment  clause.  As  long  as  they  can  transfer  the  in- 
creased price  of  fuel  to  the  consumer,  they  have  no  incentive  to  drive 
a  hard  bargain  with  suppliers.  That  is  in  a  utility  context,  of  course ; 
but  that  same  issue  appears  elsewhere.  Where  there  is  massive  crime 
and  thievery,  say,  at  Kennedy  Airport  or  other  airports  or  ports 
of  call,  as  long  as  that  can  be  transferred  on  to  the  final  consumer 
and  as  long  as  the  increased  insurance  premiums  can  be  transferred 
on,  what  incentive  do  these  companies  have  to  really  fight  and  re- 
move this  kind  of  depletion  of  their  assets  and  their  inventory  ?  The 
inefficiency  also  reflects  itself  in  a  growing  phenomenon  known  as 
refusal  to  sell. 

There  may  be  some  small  businesses  in  this  country  which  sys- 
tematically refuse  to  sell  to  certain  consumers;  there  may  be.  But 
it  is  not  on  anywhere  near  the  scale  of  large  corporations  such  as 
banks  and  insurance  companies  and  the  familiar  redlining 
phenomenon. 

The  next  point  I  would  like  to  make  deals  with  innovation.  How 
do  these  large  concentrated  industries  stack  up  on  an  innovation 
scale  ?  Exceedingly  poor. 
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Again  and  again  it  has  been  shown  in  this  country  that  innovation 
does  not  come  from  the  large  corporate  institution ;  it  comes  from  the 
small  business  person  and  the  inventor.  You  saw  that  just  happen 
with  the  new  electric  engine  that  was  publicized  in  Southern  Cali- 
fornia a  few  days  ago  that  may  become  a  major  factor  in  efficiency 
in  electricity  consumption.  But  you  see  it  throughout  the  economy. 

The  image  that  innovation  is  developed  primarily  through  fancy 
large  corporate  laboratories  is  false.  They  may  apply  it  to  the  market 
after  they  get  it  from  the  small  company.  Even  auto  executives  have 
admitted  in  the  past  that  the  principle  sources  of  innovation  in  the 
auto  industry  have  been  their  smaller  suppliers,  not  the  goliaths  that 
qualify  for  the  designation  as  the  Big  Three. 

Stagnation  in  steel,  stagnation  in  autos,  stagnation  in  a  whole  range 
of  our  economic  system  characterized  by  three  or  four  firms  domin- 
ating the  industry,  I  think,  is  a  compelling  case  for  questioning  not 
only  whether  these  large  companies  have  any  incentive  to  innovate, 
but  whether  they  are  stifling  innovation  by  their  crushing  impact  on 
small  business.  That  is  another  important  theme  for  the  committee  to 
take  into  account.  The  important  political  consequence  of  these  large 
corporations  stems  from  their  ability  to  perpetuate  their  own  dom- 
inance. For  example,  bigness  begets  bigness  not  only  in  terms  of  being 
able  to  go  to  Washington  for  a  sophisticated  menu  of  bailouts;  but  it 
begets  bigness  internationally. 

Our  corporations  are  saying  they  must  go  into  joint  ventures.  They 
must  get  exemptions  from  the  Webb-Pomerane  Act  because  we  have 
got  to  compete  with  the  Japanese.  That's  what  they  say.  So,  bigness 
begets  bigness ;  although  they  cannot  ever  point  to  any  evidence  that 
getting  bigger  with  joint  ventures  and  other  antitrust  exemptions 
will  increase  their  competitive  efficiency.  I  do  want  to  point  out  to 
this  committee  the  extraordinary  importance  of  inquiry  into  joint 
ventures. 

Mobil  Oil,  for  example,  produces  almost  all  of  its  oil  through  joint 
ventures  with  other  large  oil  companies :  joint  ventures  abroad  and 
joint  ventures  in  this  country.  This  happens  not  only  in  energy.  Du- 
Pont  announced  a  few  wTeeks  ago  that  it  was  considering  a  joint 
venture  with  a  Texas  petrochemical  firm  that  was  a  billion  dollars  in 
size.  The  joint  venture  is  really  the  hidden  issue  in  the  case  against 
existing  antitrust  failure  in  enforcement.  The  large  corporate  in- 
stitution also  begins  to  change  the  nature  of  property  itself.  I  think 
as  soon  as  conservatives  begin  to  develop  a  theory  of  corporate  abuse 
they  are  going  to  find  their  case  much  more  widely  received  than  is 
now  the  situation. 

What  do  I  mean  by  changing  the  nature  of  property  ?  I  mean  that, 
starting  with  the  theory  of  separating  ownership  from  control,  in  a 
variety  of  ways,  more  and  more  Americans  own  property  that  they 
do  not  control.  They  have  no  control  over  $240  billion  of  pension 
monies,  for  example,  which  are  used  for  investment  purposes  as  de- 
cided by  a  few  large  insurance  and  banking  institutions.  Of  course, 
they  own  billions  of  dollars  of  shares  in  U.S.  companies ;  but  they  do 
not  control  the  use  that  pertains  to  that  ownership.  Management  does. 

The  severence  of  ownership  from  control,  in  effect,  reduces  ord- 
inarily middle  class  and  lower  economic  class  people  to  much  less 
economic  influence  in  the  economy. 
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In  terms  of  the  impact  on  small  business,  Professor  Turner  is 
going  to  be  here  tomorrow.  You  might  ask  him  about  a  statement 
when  he  was  head  of  the  antitrust  division.  He  stated  that  large 
advertising  budgets  by  large  corporations,  plus  the  advertising  dis- 
counts that  they  obtain  from  the  television  industry,  constitute  a 
barrier  to  entry  by  smaller  competitors,  in  and  of  itself.  He  once 
told  me  that  that  statement  that  he  made  was  the  most  controversial 
statement  he  made  while  he  was  head  of  the  antitrust  division,  in 
terms  of  being  pressured  and  criticized  by  the  corporate  and  adver- 
tising community. 

But,  of  course,  it  is  obvious  that,  if  a  large  food  company  can  get 
a  television  advertising  discount,  it  is  going  to  be  able  to  unfairly 
elbow  a  smaller  company  that  is  aiming  for  a  national  market. 

In  terms  of  the  political  consequences  as  well,  let  me  illustrate 
what  happens  here;  and  it  is  not  very  well  chronicled  in  any  studies 
that  I  know,  but  we  know  it  happens.  I  will  give  you  an  illustration 
to  prove  that  it  happens.  Mobil  Oil  Company  took  over  Montgomery 
Ward,  with  the  usual  assurances  that  they  were  going  to  let  the 
Montgomery  "Ward  people  exercise  their  independent  initiative.  Then, 
when  they  finally  took  it  over  last  year,  and  they  absorbed  it  com- 
pletely, it  turned  out  that  one  of  the  Montgomery  Ward  executives 
was  told  he  could  not  testifv  before  the  Congress  during  the  Federal 
chartering  hearings.  He  could  not  testify. 

Also,  Montgomery  Ward  was  a  fervent  advocate  of  the  consumer 
protection  bill.  They  actually  had  their  lobbyists  here  in  Washington 
shoulder  to  shoulder  with  consumer  groups,  plying  the  corridors  in 
Congress,  pushing  for  the  consumer  protection  bill.  You  don't  see 
that  now.  The  word  came  out  from  Mobil  Oil,  "Look,  we  are  on  the 
record  favoring  it;  let's  play  it  cool.  Let's  not  at  all  come  out  and 
push  for  it." 

In  other  words,  drop  the  reality  of  their  support  and  simply  resur- 
rect the  pretense. 

While  the  oil  companies  are  telling  us  that  they  desperately  need 
higher  prices  and  while  Mr.  Schlesinger  is  going  to  give  them  higher 
prices  in  a  number  of  ways,  so  they  can  explore  for  oil  and  produce 
oil.  what  is  Mobil  Oil  Company  doing  with  their  money?  They  are 
trying  to  buy  the  Irvine  Land  Company  for  $340  million.  They 
purchased  Montgomery  Ward.  Listen  to  this  one,  they  made  an  at- 
tempt a  few  weeks  ago  to  buy  the  Washington  Star.  They  are  not 
satisfied  with  their  ability  to  put  full-page  ads  in  newspapers.  They 
want  to  actually  buy  part  of  the  media,  directly.  This  illustrates  how 
confident  they  feel  of  their  power  in  this  country.  The  chairman  of 
the  board  stated  a  few  days  ago  that  Mobil  Oil  was  looking  for  a 
large  eastern  newspaper  to  purchase.  It  wanted  to  ^et  its  view  across, 
of  course ;  it  does  not  have  enough  access  on  TV  and  in  the  newspapers 
to  get  its  view  across  on  such  matters  as  energy. 

The  ability  to  leverage  economic  power  and  political  power,  both 
in  the  private  sector  and  on  Government,  is  illustrated  in  other  ways 
as  well.  For  instance,  there  is  a  severe  discrimination  against  small 
business- and  the  family  farmer  under  the  tax  laws.  That  is  why  they 
have  to  sell  out  so  often.  They  have  no  choice.  That  is  what  encour- 
ages the  further  absorption  of  small  corporations  and  small  businesses 
by  oligopolies,  agribusiness,  or  other  larger  corporations. 
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What  is  the  situation  in  the  large  corporate  area?  The  Fortune 
'500  have  insured  that,  one,  they  get  tax-free  exchanges  to  facilitate 
their  conglomerate  takeover  or  merger  desires.  Two,  they  can  deduct 
the  interest  from  the  credit  they  obtain  to  facilitate  these  mergers. 

In  short,  the  tax  laws  encourage  industrial  concentration  when 
they  should  be  used  to  discourage  it.  Why  not,  for  example,  give 
large  corporations  a  tax  incentive  to  spin  off  some  of  their  sub- 
sidiaries? Spin  them  off  instead  of  having  a  tax  incentive  to  absorb 
them.  The  estate  taxes,  of  course,  also  help  to  discourage  the  per- 
petuation of  small  businesses  and  to  encourage  the  conglomerate 
movement. 

Of  course,  the  larger  a  corporation  is,  the  less  effect  shareholders 
are  going  to  have  on  it.  If  they  have  a  conglomerate  corporation, 
how  can  the  shareholders  realize  whether  any  part  of  the  corpora- 
tion is  losing  money?  But,  if  you  just  have  one-line  corporation,  the 
shareholders  are  going  to  have  a  greater  evaluative  impact  to  make 
sure  that  the  mismanagement  is  exposed  at  the  earliest  point.  Let 
me  give  you  an  illustration.  General  Electric  is  one  of  the  many 
companies  that  has  fought  divisional  reporting,  which  is  now  about 
to  be  required  by  the  Federal  Trade  Commission;  at  least  we  hope  it 
will  finally  be  resolved.  It  turns  out  that  General  Electric's  nuclear 
division  has  been  losing  money  for  years. 

From  an  economic  standard,  the  shareholders  would  have  an  in- 
terest in  knowing  that  and  in  saying,  "GE,  get  out  of  the  nuclear 
industry."  But  what  happens?  It  turns  out  that  GE  wants  to  get 
out  of  the  nuclear  industry  but  has  not  disclosed  this  fact  except  to 
Mr.  Schlesinger  in  a  meeting  a  few  weeks  ago.  Mr.  Schlesinger,  I 
am  informed,  told  GE  to  forget  it,  that  they  are  not  to  get  out  of 
the  nuclear  industry.  Obviously,  if  they  did,  it  would  collapse  the 
bottom  out  of  the  nuclear  industry.  Here  you  have  the  ultimate 
merger  of  big  business  and  big  Government,  where  big  Government 
spawned  the  nuclear  industry,  where  big  business  took  it  on  finally 
after  a  period  of  reluctance — understandably  so — and  now  the  situa- 
tion is  at  such  a  critical  economic  and  technological  state  that  they 
are  coming  back  to  Government  and  saying  either  bail  us  out  or  we 
want  to  be  bailed  out. 

That  is  why  so  often  this  dichotomy  between  big  business  and 
big  Government  is  a  false  one.  There  is  an  increasing  merger  on 
many  levels  of  the  operational  interests  of  these  two  institutions. 
I  would  like  to  make  a  very  few  concluding  comments  that  might  be 
suggestive  of  the  subcommittee's  future  course  of  action. 

We  asked  the  Justice  Department  to  investigate  price  fixing  in 
the  natural  gas  industry.  We  received  a  letter,  which  is  now  before 
your  committee,  dated  May  2,  indicating  that  they  were.  This  il- 
lustrates how  important  it  is  for  Congress  and  other  institutions  to 
prod  the  Antitrust  Division  once  in  a  while.  They  just  put  out  an 
enforcement  action  against  the  wheelchair  monopoly.  One  major 
company  dominates  the  wheelchair  market  in  the  U.S.  as  well  as  in 
England.  Again,  I  think  part  of  that  was  attribuable  to  the  prod- 
ding by  disability  groups  that  are  becoming  increasingly  active  in 
this  country.  So,  it  is  not  so  that  the  Antitrust  Division  does  not 
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respond  to  prodding  from  the  outside.  They  have  got  a  lot  of  cases 
often  on  the  shelf  and  often  in  line,  that,  if  they  get  some  visibility 
and  some  systematic  general  prodding,  they  will  move  much  more 
quickly. 

I  think  also  it  needs  to  be  inquired  why  Mr.  Bell  was  left  out  of 
the  energy  deliberation  to  the  degree  that  he  was,  except  for  a  last 
minute  consultation  on  antitrust.  The  whole  energy  plan  was  very 
weak  on  horizontal  divestiture  and  antitrust  in  general.  It  is  im- 
portant for  the  Antitrust  Division  and  the  Federal  Trade  Commis- 
sion's antitrust  section  to  be  in  on  decisions  at  an  early  point  that 
affect  industrial  concentration  in  America.  Over  the  years — and  I 
think  Professor  Turner  and  Mr.  Zimmerman  will  be  responsive  to 
your  questions  here — the  Antitrust  Division  has  tried  to  get  the  De- 
partment of  Defense  to  take  antitrust  consideration  in  to  account 
when  they  engage  in  their  procurement  contracts,  instead  of  further- 
ing concentration  the  way  they  do. 

It  will  be  interesting  to  ask  those  two  gentlemen  about  their  ex- 
perience in  negotiating  with  the  Department  of  Defense  over  10 
years  ago,  to  open  up  that  arena  for  inquiry.  I  would  like  to  note 
also  that  a  clear  emphasis  has  got  to  be  made  on  the  willful  under- 
enforcement  of  the  Antitrust  Division's  duties.  It  is  very  easy  to 
bring  cases,  long  cases,  and  to  play  a  numbers  game  and  to  engage 
in  many  consent  decrees  or  consent  settlements.  It  is  less  easy  to 
justify  why  there  is  so  little  monitoring  of  all  of  these  enforcement 
actions  after  they  are  completed.  I  know  that  there  is  a  shortage 
of  time,  Mr.  Chairman.  I  thank  you  for  the  few  moments  that  you 
have  given  us. 

Chairman  Kennedy.  Mr.  Green? 

Mr.  Green.  I  do  not  have  anything  to  add  now,  Senator. 

Chairman  Kennedy.  Senator  Laxalt  ? 

Senator  Laxalt.  Mr.  Nader,  I  agreed  with  your  dissertation  in 
connection  with  the  evils  of  big  Government  and  big  business,  but 
you  excluded  big  labor.  Is  not  that  a  bit  of  a  problem,  too? 

Mr.  Nader.  In  some  areas.  In  some  areas  there  are  monopolistic 
consequences  to  a  number  of  labor  unions 

Senator  Laxalt.  Don't  you  think  we  should  closely  examine  the 
exemption  of  big  labor  from  antitrust  involvement? 

Mr.  Nader.  To  the  extent  that  it  engages  in  market  restraint.  Not 
to  the  extent  that  we  change  labor  into  a  commodity.  To  the  extent 
where  they  are  freezing  out,  for  example,  businesses  or  they  are 
freezing  out  new  technology,  in  terms  of  collusive  activity,  they  cer- 
tainly deserve  scrutiny. 

Senator  Laxalt.  How  about  practices  of  the  building  industry 
that  have  caused  a  remarkable  escalation  in  the  cost  of  housing; 
should  not  we  be  reaching  that  ? 

Mr.  Nader.  Yes. 

Senator  Laxalt.  Would  not  that  be  squarely  within  the  realm  of 
price-fixing  on  a  very  sophisticated  level  ? 

Mr.  Nader.  Any  institution  in  the  country,  whether  business, 
labor,  or  otherwise,  which  engages  in  price  fixing  or  restraint  of  trade 
should  be  scrutinized  by  the  antitrust  laws.  I  do  want  to  distinguish, 
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however,  between  what  might  be  called  generic  power  in  this  coun- 
try and  derivative  power.  A  lot  of  so-called  big  labor's  power  is  de- 
rivative. It  correlates  fairly  we]l  with  the  concentration  of  corporate 
power.  You  will  see  that  throughout  the  economy. 

I  do  not  ever  want  to  mistake  or  equate  derivative  power  with 
generic  power.  In  our  country,  for  better  or  for  worse,  wealth  and 
power  are  in  the  hands  of  our  corporate  institutions.  This  is  a  cor- 
porate culture.  Much  of  what  Government  does  is  reflective  of  what 
corporations  demand  Government  do.  Much  of  what  labor  does  is 
a  reflection  of  the  concentration  of  corporate  power  in  this  country. 
Not  all,  but  much. 

Chairman  Kennedy.  Mr.  Nader,  you  have  outlined  a  bit  for  us  in 
your  final  comments  about  the  areas  of  priority.  Could  we  elaborate 
on  those  a  bit  ?  If  you  were  the  assistant  attorney  general  in  the  anti- 
trust area,  what  would  be  your  priorities? 

One  of  the  purposes  of  these  hearings  is  to  try  and  find  out  how 
priorities  are  established  between  the  Antitrust  Division,  the  FTC, 
how  these  are  set,  and  to  see  the  allocations  of  resources  and  per- 
sonnel and  the  rest.  What  would  be  your  sense  of  priorities  as  an 
assistant  attorney  general  in  terms  of  antitrust ■% 

Mr.  Nader.  It  would  relate  to  leverage.  It  is  all  nice  to  take  these 
price-fixing  cases.  But,  there  is  not  much  leverage  there  in  terms  of 
making  a  more  competitive  economy  structurally.  I  would  hope  that 
the  State  attorneys  general  could  take  more  of  the  burden  of  the 
price-fixing  part  of  the  antitrust  situation  in  the  future. 

Here  are  the  priorities,  I  would  ask  Congress  for  legislation  to 
clarify  very  clearly  tire  authority  that  the  Justice  Department  would 
have  to  go  after  shared  monopolies  and  conglomerate  mergers.  There 
is  no  point  in  waiting  for  another  10  years  for  some  Supreme  Court 
decision,  which  I  am  sure  would  draw  certain  fine  lines,  under  the 
existing  statutory  scheme. 

It  is  important  for  Congress,  after  over  25  years,  to  make  an  up- 
dated assessment  in  its  legislative  judgment  of  antitrust  authority.  I 
think  that  is  where  the  action  really  is:  conglomerate  merger  as  well 
as  shared  monopoly  and  joint  ventures. 

Secondly,  I  would  concentrate  on  much  more  creative  enforce- 
ment and  compliance  remedies,  not  only  in  terms  of  more  criminal 
penalties,  not  only  in  terms  of  more  fashioning  of  divestiture  judg- 
ments, but  also  in  terms  of  asking  Congress  to  eliminate  the  induce- 
ments to  greater  monopoly ;  that  is,  the  tax-free  exchanges,  and  per- 
haps to  propose  inducements  in  the  other  direction.  If  there  is  go- 
ing to  be  a  tax  incentive,  it  would  be  one  that  would  induce  spinning 
off  subsidiaries  by  these  conglomerate  institutions.  I  think  Mr.  Green 
might  have  a  few  comments  to  add  to  that  question. 

Mr.  Green.  Beyond  legislative  solutions,  I  think  the  incoming  head 
of  the  Antitrust  Division  could  ask  Attorney  General  Bell  to  call 
President  Carter  and  say  that  the  department  now  intends  to  fulfill 
some  of  his  campaign  commentary,  which  is  very  critical  of  the  cost, 
the  size,  and  the  inefficiency  of  large  institutions — Government  and 
business.  And  say  that  the  Department  was  going  to  creatively  de- 
ploy section  7  of  the  Clayton  Act  and  section  2  of  the  antitrust  law 
against  companies  which  dominate  their  market. 
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This  is  not  difficult  to  accomplish.  Very  simply,  you  study  the 
standard  industrial  classification  code.  Those  industries  which  Sen- 
ator Hart  pursued  in  his  industrial  deconcentration  hearings  of  the 
last  few  years  include  electrical  machinery,  chemicals,  steel,  auto. 
You  then  assemble  your  economists  and  your  lawyers  to  develop : 
One,  the  facts,  and  there  is  an  enormous  amount  on  the  record  already. 
Two,  you  perfect  the  shared  monopoly  theory — I  don't  think  it  would 
take  much,  and  you  sue.  We  are  impressed  that  Attorney  General 
Bell,  before  the  ABA  and  before  the  Public  Citizen  Forum  announced 
that  he  thinks  there  should  be  shared  monopoly  lawsuits,  either 
brought  now  by  litigation  or  proposed  by  new  legislation.  But  this 
is  not  the  first  time  we  have  heard  Attorneys  General  talk  boldly 
about  antitrust. 

Attorney  General  John  Mitchell  in  1969,  in  a  very  dramatic  and 
forceful  address  in  Savannah,  Georgia,  attacked  the  largest  200 
corporations  and  the  control  the  exercise  over  the  economy.  I  think 
it  is  incumbent  now  for  Attorney  General  Bell  to  convert  his  sug- 
gestions into  action.  We  should  watch  what  they  do,  not  merely  what 
they  say. 

Chairman  Kennedy.  I  have  heard  that  somewhere  before. 

Mr.  Green.  It  was  an  intentional  parody. 

Also,  some  wag  has  said  that  price  fixing  is  to  antitrust  as  stolen 
cars  is  to  the  FBI.  It  is  something  that  law  enforcement  should  ad- 
dress. It  is  an  important  problem,  but  it  is  essentially  not  the  major 
problem  in  our  economy.  The  major  problem  is  the  control  of  assets 
by  a  few  industrialists  in  terms  of  market  concentration  and  higher 
prices  and  in  terms  of  what  economists  call  aggregate  concentration, 
the  largest  200  owning  two-thirds  of  all  the  assets,  and  what  that 
means  in  terms  of  our  political  democracy. 

Chairman  Kennedy.  Are  you  saying  that  bigness  is  badness  ? 

Mr.  Green.  Senator  Kennedy,  for  years  as  we  have  discussed  this 
subject  someone  will  bring  out  what  I  consider  to  be  something  of  a 
cliche  and  ask  "Is  bigness  badness?"  The  critic  will  then  assume  the 
argument,  has  been  won  by  invocation  of  the  phrase  itself.  The  answer 
is  yes.  Other  than  for  narrowly-defined  economies  of  scale — where 
you  have  to  be  large  in  order  to  be  efficient — I  would  maintain  that 
bigness  is  badness.  Judge  Learned  Hand,  who  wrote  the  Senwal- 
AJcoa  decision  in  1946,  was  asked  about  the  meaning  of  that  case  at 
a  symposium  several  years  ago.  He  cut  through  all  the  legalisms  and 
said  the  meaning  of  that  case  is  "too  big.  too  big,  too  big."  Consid/er 
several  specific  examples. 

When  a  small  company  is  acquired  by  a  giant  company,  as  studies 
at  Wisconsin  have  demonstrated,  suddenly  the  professional,  the  law- 
yer, the  financial  services  of  that  community  are  funneled  to  New 
York  to  the  host  city  of  the  acquiring  firm.  When  Gulf  and  Western 
made  many  of  its  conglomerate  acquisitions  in  the  late  sixties.  Chase 
Manhatten  Bank,  which  extended  the  credit,  did  so  on  the  condition 
— this  is  established  in  Chairman  Cellar's  conglomerate  hearings — 
that  Gulf  and  Western  convert  the  professional  services  from  the 
locale  to  the  professional  services  of  the  Chase  Bank  in  New  York. 

Also,  there  is  the  political  problem.  When  ITT  lobbied  to  obtain 
ABC  in  1967 — to  stop  the  Justice  Department  from  blocking  the 
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acquisition — an  Antitrust  Division  lawyer  told  me  that  sent  letters 
to  300  Members  of  Congress.  When  you,  a  conglomerate,  own  plants 
in  50  States,  your  political  leverage  is  far  greater  than  if  you  are  a 
single-line  firm  having  plants  in  just  one  State. 

Mr.  Nader.  Not  to  mention,  then,  owning  one  of  the  major  net- 
works to  get  their  views  across.  Just  as  an  addendum  to  that,  I  asked 
the  president  of  ABC  about  3  years  ago  how  did  he  feel,  in  retrospect, 
about  the  Antitrust  Division  stopping  the  takeover  of  ABC  by  ITT 
in  the  late  sixties.  He  said,  I  am  very  glad  that  the  merger  was  never 
consummated.  After  we  learned  that  we  were  not  going  to  be  taken 
over  by  ITT,  our  executives  got  together.  We  rolled  up  our  sleeves. 
We  went  to  work.  We  became  more  innovative.  We  became  more 
enterprising,  and  our  profits  showed  it. 

Yet,  this  was  the  same  gentleman  who  appeared  before  the  FCC, 
begging  the  FCC  to  approve  the  ITT  merger  of  his  company  on  the 
grounds  that  ABC  desperately  needed  the  financial  resources  and 
backup  of  ITT. 

Chairman  Kennedy.  Do  you  think  that,  under  the  existing  anti- 
trust laws,  there  is  sufficient  clarity  so  that  the  Justice  Department 
could  move  into  these  areas  of  shared  monopoty  and  oligopoly  ?  What 
is  your  own  view  as  a  student  of  antitrust  ? 

Mr.  Green.  The  FTC  is  now  trying  to  find  out.  They  have  two 
shared  monopoly  lawsuits.  I  might  respectfully  correct  Attorney 
General  Bell's  comment  that  the  Justice  Department  has  never  filed 
a  shared  monopoly  lawsuit.  They  did  in  1973  against  Firestone  and 
Goodyear  and  other  tire  manufacturers.  The  case,  however,  was  with- 
drawn a  year  ago  by  an  assistant  attorney  general.  I  think  the 
current  antitrust  law  would  permit  such  an  interpretation  of  such 
lawsuits. 

The  current  administration  of  the  Antitrust  Division,  especially 
when  Don  Baker  was  there,  said  that  the  Supreme  Court  would  not 
support  them  in  a  conglomerate  case.  If  that  speculation  is  true,  then 
I  would  ask  why  did  not  they  come  to  Congress  and  ask  for  remedial 
legislation  ? 

In  our  statement,  we  suggest  anticonglomerate  legislation.  It  would 
not  break  up  existing  patterns  of  conglomerates;  that  may  be  po- 
litically difficult  to  accomplish.  What  it  woidd  do,  though,  is  say 
that  if  you  are  a  conglomerate  of  a  certain  size  you  simply  cannot 
acquire  one  of  the  four  leading  firms  in  a  concentrated  industry.  If 
you  want  to  buy  into  that  industry,  do  so  with  what  is  called  the 
toehold  acquisition.  And,  finally,  to  the  extent  that  you  acquire  any 
company,  you  would  have  to  spin  off  an  equal  amount  of  assets. 
Hence,  our  giant  companies  would  get  no  more  large.  This  would  in- 
spire them  to  acquire  assets  only  when  they  think  it  is  in  their 
economic  interest  to  do  so,  since  they  would  have  to  divest  an  equal 
amount. 

Chairman  Kennedt.  If  the  administration  had  come  to  the  Con- 
gress, asking  specific  legislation,  do  you  think  it  is  realistic  to  think 
that  they  would  get  it?  Much  of  what  you  have  stated  here  today 
reaches  not  only  the  economic  implications  but  also  the  political  and 
social  implications.  Perhaps  we  are  putting  almost  too  much  burden 
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in  terms  of  antitrust  application.  Perhaps  we  should  start  from 
ground  zero  in  terms  of  fashioning  legislative  mechanisms  by  which 
we  can  deal  with  the  shared  monopolies  and  try  and  address  it  from 
the  point  of  view  that,  as  a  society,  we  think  it  is  unacceptable,  not 
only  for  economic  reasons  but  for  political  and  social  reasons.  We 
want  oligopoly  and  shared  monopolies  broken  up. 

Are  we  expecting  too  much  from  antitrust  laws  in  this  respect? 
Should  we  make  a  run  at  it  from  a  legislative  point  of  view  de  novo? 

Mr.  Green.  I  have  confidence  in  Congress  now,  whereas  I  would 
not  have  a  few  years  ago.  Now  we  have  the  confluence  of  an  Attorney 
General  who  has  criticized  shared  monopolies,  a  President  who  has 
criticized  inadequate  antitrust  enforcement,  and  a  chairman  of  the 
Senate  subcommittee  who  has  demonstrated  an  eagerness  and  interest 
in  the  area,  and  an  astonishing  level  of  public  support  for  more 
antitrust.  The  Opinion  Research  Corporation  did  a  study  in  the  late 
sixties.  They  asked  respondents,  "Do  you  support  the  breakup  of 
large  oligopoly  industries?"  Thirty-sevn  percent  said  yes.  In  1971, 
before  the  ITT  case  exploded  on  the  public  consciousness,  it  had 
increased  to  53  percent.  Other  surveys  corroborate  this  one.  I  think 
it  can  be  done.  There  is  an  interest  in  doing  so  if  Congress  can 
pursue  the  record  that  Senator  Hart  and  this  committee  have  estab- 
lished in  prior  years. 

Mr.  Nader.  I  think  your  point  is  well  taken.  There  has  to  be  a 
political  judgment  as  well  as  a  market  judgment.  Traditionally  anti- 
trust has  relied  primarily  on  economic  reasons  for  proceeding  for- 
ward. But  there  is  obviously  interest  in  free  speech,  for  example.  To 
what  extent  is  a  diversity  of  business  opinion  being  stifled  by  the 
conglomerate  movement? 

So,  while  someone  can  make  the  case,  and  I  am  sure  Dr.  Mueller 
will  make  it,  there  are  sufficient  economic  reasons  to  restructure  in- 
dustry. We  do  have  to  take  into  accoimt  many  other  political  rami- 
fications of  that  economic  power  from  a  legislative  point  of  view. 
There  is  already,  for  example,  consideration  in  Congress  about  pro- 
tecting employees  of  large  corporations  who  speak  out  about  pollu- 
tion violations.  In  either  the  air  or  water  bill  legislation  there  was 
recognition  of  that.  So,  we  are  seeing  a  multifaceted  approach  to 
this  issue  of  corporate  concentration  of  power  that  is  going  to  go 
beyond  the  economic. 

Chairman  Kennedy.  Do  you  favor  private  lawsuits  to  carry  on 
the  various  consent  decrees  that  are  being  violated? 

Mr.  Green.  Very  much  so.  If  we  have  learned  anything  in  recent 
years,  it  is  that  you  cannot  depend  on  the  Government  to  do  it  for 
you,  especially,  often,  because  they  do  it  to  you.  Instead,  you  have 
to  bring  lawsuits  yourself  to  complement  the  Antitrust  Division, 
which  will  never  be  adequately  funded;  and  there  is  a  multiple  of 
private  litigation  for  every  case  brought  by  the  Antitrust  Division. 
Take  one  specific  area.  For  years,  the  lawyers  in  the  Justice  Depart- 
ment could  not  bring  themselves  to  sue  the  lawyers  in  the  American 
Bar  Association  for  pricefixing  by  minimum  fee  schedule.  It  took  a 
private  group — which  happens  to  be  called  Public  Citizen  Litigation 
Group — to  bring  the  action  in  the  Goldfarb  case  and  prevail  in  the 
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Supreme  Court,  8  :1.  The  Antitrust  Division  staff  lawyers,  I  might 
add,  were  gnashing  their  teeth  because  they  could  never  the  case 
through;  but  a  private  group  could. 

Mi-.  Nader.  One  of  the  questions  you  can  ask  the  Antitrust  Divi- 
sion is  this:  What  recommendations  to  break  up  what  industries  have 
been  made  at  the  staff  level  which  never  got  any  further  in  the  last 
10  or  15  years?  For  example,  there  is  an  80-page  draft  complaint  to 
breakup  General  Motors.  It  was  drafted  in  1965,  following  consid- 
erable grand  jury  activity.  It  never  made  it  through.  The  question 
is :  What  do  the  lawyers,  as  lawyers  at  the  staff  level,  believe  should 
be  done  befose  it  reaches  the  political  level  of  the  Antitrust  Division 
and  the  Justice  Department  and  the  White  House  ? 

It  would  really  be  very  interesting  for  the  subcommittee  to  receive 
an  accounting  of  that  over  the  last  15  years. 

Chairman  Kennedy.  We  have  had  some  testimony  on  it,  but  I 
think  it  would  be  worthwhile  to  find  it  out.  Thank  you  very  much 
for  your  presence  here.  You  have  given  us  a  lot  of  suggestions  and 
recommendations.  It  will  be  of  great  value  to  us.  I  thank  you  very 
much  for  your  appearance. 

Mr.  Nader.  Mr.  Chairman,  there  may  be  some  additional  materials 
we  can  submit  for  the  record. 

Chairman  Kennedy.  Yes.  I  have  some  additional  questions  about 
some  of  the  comments  made  about  class  action  suits  and  other  factors 
that  we  want  to  get  your  reactions  to.  So,  I  will  ask  some  additional 
questions  of  you.  Without  objection,  your  prepared  statement  and 
other  material  will  be  inserted  in  the  record. 

[The  prepared  statement  of  Ralph  Nader  and  Mark  Green  fol- 
lows :] 

Prepared  Statement  of  Ralph  Nader  and  Mark  Green 

Mr.  Chairman,  we  appreciate  the  opportunity  to  participate  in  these  un- 
precedented oversight  hearings.  They  should  provide  a  thorough  record  of  what 
the  new  leaders  of  the  Federal  Trade  Commission  and  Antitrust  Division 
should  avoid  or  pursue.  The  hearings  also  properly  emphasize  that  Federal 
antitrust  enforcement  has  direct  and  significant  impact  on  all  American  con- 
sumers, and  is  not  merely  some  arcane  subject  for  microeconomists  and  legal 
scholars.  True,  the  very  word  "antitrust"  conjures  up  antique  images  on  many 
peoples  memory  screens.  In  our  view,  however,  vigorous  Federal  antitrust  en- 
forcement can  encourage  lower  prices,  greater  innovation,  greater  efficiency 
and  help  reduce  corporate-political  power.  The  antitrust  approach  is  entirely 
consistent  with  those  who  propose  mechanisms  to  hold  American  economic 
enterprise  accountable  to  ruore  than  just  the  competitive  marketplace — mechan- 
isms like  the  Federal  chartering  of  our  largest  firms  and  greater  criminal 
penalties  for  lawless  companies. 

Despite  its  attractiveness  as  an  economic  policy,  however,  antitrust  enforce- 
ment has  historically  fallen  far  short  of  its  potential,  for  several  reasons.  The 
basic  antitrust  laws,  as  drafted,  have  failed  to  cope  with  extensive  economic 
concentration  and  growing  industrial  conglomeration — and  even  tolerated 
three  giant  merger  waves  in  the  past  three-quarters  of  a  century.  The  business 
community  subject  to  antitrust  have  the  kind  of  political  entre  to  allow  them 
to  try  to  discourage  vigorous  enforcement,  and  they  have.  The  combined  re- 
sources of  the  Antitrust  Division  and  Federal  Trade  Commission  are  trivial 
when  matched  against  the  magnitude  and  importance  of  their  mission.  And 
penalties  for  willful  violations  have  been  and  continue  to  be  a  cost-of-doing 
business  to  many  firms  seeking  unlawful  gains. 

Instead  of  repeating  here  in  detail  many  of  our  earlier  articulated  views  or 
antitrust,  we  would  prefer  to  briefly  describe  an  eight-part  agenda   to  he!*' 
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revive  antitrust  enforcement,  one  which  can  provide  a  springboard  for  dia- 
logue with  the  subcommittee.  At  the  same  time,  we  would  like  to  submit  for 
the  record  a  chapter  on  the  history  of  antitrust  enforcement  taken  from  our 
Tanring  the  Giant  Corporation  (1976),  a  chapter  on  the  history  of  the  two 
congressional  antitrust  subcommittees  taken  from  The  Judiciary  Committees 
(1975).  and  a  March  27,  1977  New  York  Times  article  by  Mark  Green  on  the 
current  state  of  antitrust  enforcement,  for  those  who  seek  a  fuller  elaboration 
of  our  views. 

/.  New  antimonopqty  tools, — Depending  on  the  level  of  statistical  refinement, 
the  best  estimates  are  that,  from  one-third  to  two-thirds  of  American  manufac- 
uring  can  be  characterized  as  oligopolistic,  when  four  or  fewer  firms  produce 
50  percent  or  more  of  a  particular  industry's  output.  Of  45  studies  collected  by 
economist  Leonard  Weiss  correlating  economic  concentration  and  high  profits, 
3S  showed  a  significant  positive  correlation.  The  best  studies  of  size  and  inno- 
vation demonstrate  that  moderate  sized  firms  are  the  most  innovative,  not  our 
largest  firms  who  like  to  coast  with  a  comfortable  status  quo.  Economist  Wil- 
liam Shepherd  estimates  that  higher  than  competitive  prices  transfer  3  percent 
from  consumers  to  producers  annually,  a  $51  billion  overcharge.  And  the  past 
director  of  the  FTC's  Bureau  of  Economics,  F.  M.  Scherer,  estimated  that 
monopoly  waste  could  account  for  as  much  as  10  percent  of  costs  of  dominant 
firms. 

One  would  think  the  formulation  to  be  simple:  Monopoly  power  is  bad  be- 
cause it  leads  to  high  prices  and  low  efficiency ;  oligopoly  power,  where  three 
or  four  firms  act  as  if  they  were  one.  is  comparably  bad.  Economic  concen- 
tration contradicts  everything  our  market  system  is  based  on.  Still,  there  are 
some  economists  who  imaginatively  argue  that  oligopoly  really  isn't  so  bad. 
Based  on  economic  theory  and  economic  evidence — John  Blair's  Economic 
Concentration  (1972)  makes  the  case  best — we  consider  this  view  unpersuasive, 
if  not  outlandish. 

Unfortunately,  the  Antitrust  Division's  recent  record  against  anticompetitive 
structure  has  been  so  disappointing  that  even  Keith  Clearwaters,  former 
Deputy  Assistant  Attorney  General  in  charge  of  Antitrust,  complained  when 
he  left  the  Division  in  1975  about  how  few  Sherman  Act — section  2  cases  were 
being  brought.  One  high  Division  aide  told  us  that  "We  go  after  small  busi- 
nessmen too  dumb  to  know  not  to  price-fix.  but  not  sophisticated  big  business- 
men who  don't  have  to  because  of  their  oligopoly  structure."  For  example,  in 
1974  Attorney  General  Saxbe  announced  that  the  Division  would  study  ten 
concentrated  industries,  e.g.,  electrical  machinery,  steel,  chemicals),  for  possi- 
ble antitrust  violations,  and  nothing  has  resulted  to  date.  In  August  1973, 
Assistant  Attorney  General  Tom  Kauper  sued  Firestone  and  Goodyear  under  a 
shared-monopoly  theory ;  he  dropped  the  case  3  years  later  because  "the  evi- 
dence did  not  support  the  allegations  in  the  case,)'  a  result  that  infuriated 
Joseph  Maioriello,  the  trial  attorney  on  the  case. 

We  think  that  a  new  head  of  the  Antitrust  Division  should  investigate  and 
pursue  shared-monopoly  cases  against  dominant  firms  in  highly  concentrated 
industries — the  kind  of  cases  former  antitrust  chief  Donald  Turner  suggested 
the  month  after  he  left  the  Division  in  1968  and  the  kind  former  antitrust 
chief  Donald  Baker  urged  as  a  firebrand  staff  attorney  in  1968. 

But  in  the  likelihood  that  he  or  she  follows  the  tradition  of  ignoring  eco- 
nomic concentration,  Congress  must  fill  the  breach.  A  workable  antioligopoly 
act  would  prohibit  the  possession  of  significant  market  power  in  defined  con- 
centrated industries — regardless  of  any  "intent"  to  monopolize  or  "dangerous 
probability"  of  monopolizing,  which  are  the  standards  to  be  proven  under  the 
existing  law. 

2.  Shortening  the  "Birr  case.- — Protracted  antitrust  proceedings  has  come  to 
rival  Bleak  House's  classic  case  of  Jaundyce  vs.  Jaundyce,  draining  limited 
antitrust  resources  and  lampooning  the  entire  process  itself.  Delays  erode 
enforcement  effectiveness ;  section  2  antimonopoly  cases  are  avoided  because 
of  their  anticipated  length ;  consent  decrees  reflect  the  fear  of  timeconsuming 
litigation ;  resources  which  could  be  deployed  on  creative  casemaking  are 
devoted  to  the  few  cases  which  are  brought ;  assistant  attorneys  general  are 
discouraged  from  filing  creative  and  difficult  cases,  knowing  that  any  possible 
reward  will  occur  years  after  their  departure. 
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By  excluding  all  cases  settled  within  6  months  of  filing,  Richard  Posner 
found  that  it  took  an  average  of  33  months  during  1955-59  and  38  months  dur- 
ing 1960-64  between  the  filing  of  a  complaint  and  its  resolution.  These  sta- 
tistics exclude  the  investigation  time  expended  before  the  filing  of  a  complaint. 
Based  on  the  common  estimate  of  one  year  investigating  time  before  a  com- 
plaint is  filed,  and  on  the  more  recent  average  of  29.5  months  from  complaint 
to  disposition  between  1965  and  1970,  the  average  Division  case  takes  about  3y2 
years  from  start  to  finish.  Merger  and  monopoly  cases  take  quite  a  bit  longer. 
Kenneth  Elzinga  found  that  it  took  an  average  of  63.8  months — or  over  5  years 
— from  the  time  of  an  illegal  merger  to  a  final  divestiture  order.  Richard  Posner 
found  the  average  length  of  a  monopolization  suit  to  be  about  8  years. 

There  are  several  reasons  for  the  slowness  of  the  "big"  case.  Documentation  of 
the  ''intent"  to  monopolize  sets  off  years  of  deposition  and  discovery.  At  times 
Division  staff,  insecure  with  their  main  theory  of  the  case,  throw  in  several 
more  for  good  measure.  And  then,  of  course,  there  is  the  self-interest  of  defense 
counsel  and  defendants  to  delay  the  potential  breaking  up  of  their  enterprise.1 

The  antioligopoly  act  suggested  above  should  relieve  much  of  the  burdens  of 
the  Antitrust  Division,  and  of  a  court.  So  would  a  tough  judge  insisting  that 
deadlines  be  met.  Rather  than  merely  hoping  that  judicial  roulette  results  in  a 
strong  rather  than  a  weak  judge,  we  suggest  the  creation  of  a  special  Antitrust 
Court  to  hear  significant  deconcentration  cases.  A  panel  of  perhaps  the  ablest 
20  district  and  appeals  court  judges  would  be  selected,  who  would  perform  their 
usual  judicial  duties  and  be  on  call  to  be  assigned  by,  say,  the  Judicial  Confer- 
ence, to  hear  such  cases. 

8.  The  conglomerate  problem. — In  any  discussion  over  the  increasingly  large 
size  of  our  leading  corporations,  someone  will  invariably  ask,  "Do  you  think 
bigness  is  badness?"  and  then  sit  back  triumphant,  as  if  invocation  of  the 
question  permits  only  one  sane  conclusion.  We  would  like  to  question  this 
cliche.  As  a  matter  of  antitrust  economics  and  law,  market  concentration  (the 
control  of  an  industry  by  a  firm)  is  more  troubling  than  aggregate  concentra- 
tion (the  control  of  many  assets  in  various  industries  by  a  firm).  But  as  a 
matter  of  political  democracy  and  competitive  practices,  conglomerate  acquisi- 
tions and  the  increasing  control  of  industrial  assets  in  a  few  hands  poses  very 
serious  problems. 

Is  bigness  bad?  Other  than  bigness  compelled  by  genuine  economies  of  scale, 
which  economic  studies  demonstrate  rarely  require  firms  to  be  larger  than 
7  percent  of  their  relevant  market,  the  answer  is  yes.  As  conservative  econo- 
mist Henry  Simons,  a  founding  father  of  what  has  been  called  the  Chicago 
school  of  economics,  wrote  in  1948:  "Few  of  our  gigantic  corporations  can  be 
defended  on  the  ground  that  their  present  size  is  necessary.  .  .  .  Their  existence 
is  to  be  explained  in  terms  of  opportunities  for  promoter  profits,  personal 
ambitions  of  industrial  and  financial  'Napoleons,'  and  advantages  of  monopoly 
power." 

Increasing  conglomerization  can  lead  to  increased  "reciprocity"  and  "mu- 
tual forebearance"  between  otherwise  competing  entities.  As  the  Supreme  Court 
indicated,  when  Procter  &  Gamble  acquired  Clorox,  there  can  be  the  loss  of 
"potential  competition" — an  important  restraint  on  market  power — and  the 
discouragement  of  existing  competitors  when  one  of  them  suddenly  becomes 
backed  by  the  "deep  pocket"  of  a  giant  conglomerate.  Giant  firms  can  often 
obtain  preferential  loans,  TV  advertising  time  and  special  political  access 
denied  their  smaller  competitors,  which  may  benefit  them  but  entails  a  net 
social  loss.  When  moderate  sized  firms  are  swallowed  by  national  conglom- 
erates, often  the  professional  and  financial  services  of  local  firms  get  shifted 
to  the  professional  and  financial  managers  of  the  parent  company,  which  may 
be  good  for  Cravath,  Swaine  &  Moore  but  is  not  so  good  for  Milwaukee, 
Wisconsin. 


1  Former  judge  and  new  prominent  defense  counsel  Bruce  Bromley  once  admitted  in  a 
burst  of  candor  what  his  colleagues  insistently  deny  :  "Now  I  was  born,  I  think,  to  be  a 
protractor.  ...  I  quickly  realized  in  my  early  days  at  the  bar  that  I  could  take  the 
simplest  antitrust  case  that  Judge  Hansen  could  think  of  and  protract  it  for  the  defense 
almost  to  infinity.  ...  If  you  will  look  at  that  record  {United  States  vs.  Bethlehem 
Steel),  you  will  see  immediately  the  Bromley  protractor  touch  in  the  third  line:  "Prompt- 
ly after  the  answer  was  filed  I  served  quite  a  comprehensive  set  of  interrogatories  on 
the  Government.  I  said  to  myself,  "That'll  tie  brother  Hansen  up  for  a  while,'  and  I 
went  about  other  business."  (The  Closed  Enterprise  System,  p.  138-39.) 
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We  would  maintain  that  a  reputed  democracy  should  worry  when  200  com- 
panies control  two-thirds  of  all  industrial  assets,  when  110  of  Fortune's  500 
disappeared  in  the  sixties  due  to  mergers,  and  when  even  this  degree  of  asset 
control  by  a  few  is  magnified  by  joint  ventures  and  interlocking  directorates. 
In  our  view,  with  so  little  to  justify  it,  public  policy  should  discourage  such 
industrial  gigantism.  Instead,  the  Antitrust  Division  in  1976  allowed  the  Mobil 
Oil  Corporation,  the  Nation's  third  largest  oil  firm,  to  acquire  Marcor,  the 
Chicago-based  holding  company  that  includes  Montgomery  Ward.  Last  year 
also  saw  the  largest  merger  in  American  history,  General  Electric's  $2.17  bil- 
lion acquisition  of  Utah  International,  one  which  the  Division  would  not 
block. 

In  interviews,  Donald  Baker  and  Deputy  Joe  Sims  argue  that  no  merger 
wave  threatened  them  like  the  one  cresting  in  the  late  sixties  (through  mergers 
over  $100  million  jumped  from  14  in  1975  to  39  in  1976)  and  that  the  Supreme 
Court's  recent  antitrust  decisions  indicate  a  lack  of  sympathy  for  the  theories 
behind  large  auticonglomerate  cases.  But  even  if  true,  why  not  then  ask  Con- 
gress for  remedial  legislation?  Congress,  therefore,  should  consider  legislation 
to  prohibit  future  acquisitions  by  huge  conglomerates  of  any  of  the  four 
leading  firms  in  concentrated  industries,  thus  permitting  only  "toe  hold"  acqui- 
sitions. And  to  the  extent  companies  of  a  certain  size  do  make  such  permitted 
acquisitions,  they  must  spin  off  a  comparable  amount  of  assets.  This  prospective 
standard  would  therefore  permit  only  those  mergers  that  large  conglomerates 
themselves  genuinely  thought  were  efficient  to  pursue. 

ft.  Stronger  criminal  penalties. — Judges  are  still  reluctant  to  send  white- 
collar  offenders  to  prison.  An  average  of  only  five  businessmen  a  year  from 
1972  to  1976  actually  served  time  for  antitrust  crime.  Between  1965  and  1975, 
the  total  fines  imposed  in  all  antitrust  criminal  cases  were  a  negligible  .05  per- 
cent of  the  total  commerce  affected  by  these  illegal  acts.  In  fiscal  year  1976. 
individuals  convicted  of  securities  fraud  were  sentenced  to  an  average  45.7 
months  in  prison  and  those  convicted  of  income  tax  fraud  15.4  months.  Yet 
those  convicted  of  antitrust  crime  served  a  total  of  2%  months. 

A  disgusted  Donald  Baker — "to  bring  home  the  truth  that  price-fixing  is  a 
crime,  not  just  an  economic  faux  pas" — issued  unprecedented  sentencing  guide- 
lines in  November  1976.  According  to  the  guidelines,  after  a  conviction  or 
guilty  plea  the  Division  would  henceforth  request  18  month  jail  terms,  or  fines 
of  $50,000  per  individual  and  10  percent  of  the  sales  of  the  affected  line  of 
commerce.  We  support  this  approach  and  hope  the  incoming  head  of  the  Divi- 
sion pursues  it,  though  we  would  go  somewhat  further.  Congress  should  make 
clear— as  several  provisions  of  the  revised  S.  1  does — that  penalties  should 
increase  for  antitrust  recidivists,  that  fines  based  on  a  percentage  of  illegally 
acquired  profits  are  permitted  if  not  encouraged,  and  that  managers  convicted 
of  such  offenses  should  be  banned  from  future  managerial  positions  for  a  sub- 
stantial period  of  time.  At  a  minimum,  this  subcommittee  should  hold  specific 
oversight  hearings  into  the  judicial  use  of  and  deterrent  effect  of  the  increased 
penalties  provided  by  the  1974  Antitrust  Penalties  and  Procedures  Act 

5.  Morale  and  administration. — There  are  many  complaints  about  the  poor 
administration  of  the  Antitrust  Division,  and  some  recrimination  between  the 
trial  staff  and  top  officials.  Trial  attorneys  complain  about  the  excessive  layers 
of  review,  of  cases  "sent  up"  to  the  front  office  where  they  sit  for  6  months, 
all  of  which  dampens  enthusiasm  and  productivity.  Assistant  Attorney  General 
Thomas  Kauper  especially  attracts  criticism,  being  widely  viewed  as  an  inept 
administrator  and  uninspirational  leader.  "He  was  a  nice  guy,"  thinks  one 
Division  litigator,  "but  drove  people  crazy  because  he  was  so  slow  and  cau- 
tious." That  the  caseload  didn't  plummet  under  this  reign — he  signed  an 
average  of  66  cases  a  year — may  be  attributable  to  the  42  percent  increase  in 
overall  staff  rather  than  his  leadership  abilities. 

One  former  high  Division  official  puts  the  blame  for  any  inefficiency  on  the 
slowness  and  overinclusiveness  of  the  investigating  lawyers.  Wherever  the 
blame,  however,  there  is  clearly  something  administratively  wrong,  as  Attorney 
General  Griffin  Bell  has  learned.  "It  doesn't  take  long  to  see  that  things  are 
moving  too  slowly  there,"  he  says. 

Three  specific  approaches  could  be  taken  to  improve  the  Division's  morale 
and  effectiveness : 
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a)  It  will  be  difficult  to  significantly  improve  Antitrust  Division  perfornmnce 
without  significantly  increasing  its  budget.  True,  the  budget  and  authorized 
attorney  positions  have  increased  almost  100  percent  and  20  percent  over  the 
past  3  fiscal  years;  ($14.S  million  to  $28.9  million;  367  attorneys  to  442).  It  is 
an  impressive  increase,  but  not  a  sufficient  one.  Much  of  it  was  quickly  swal- 
lowed up  by  increased  costs  and  the  expense  of  the  IBM  litigation,  which  now 
absorbs  43  attorneys  full-time. 

b.)  Reduce  the  review  levels.  If  you  ensure  quality  at  the  section  chief  level, 
there  really  is  no  need  for  independent  reviews  of  every  case  by  the  evaluations 
unit,  the  assistant  head  of  Policy  Planning  and  the  assistant  head  of 
Operations. 

c.)  To  help  reduce  high  attorney  turnover,  senior  trial  attorneys  should  be 
able  to  have  the  same  salaries  as  supervisors;  otherwise,  because  of  salary 
considerations  only,  you  Peter  principle  talented  advocates  out  of  the  court- 
room and  into  positions  for  which  they  may  be  inequipped.  Going  somewhat 
further,  it  may  be  necessary  to  obtain  legislation  to  permit  Justice  to  be  more 
flexible  with  its  salary  variations  and  supergrades  than  allowed  by  normal 
civil  service  rules.  Attorney  General  Robert  Kennedy  was  able  to  get  such 
legislation  through  one  chamber,  but  it  was  blocked  once  the  Civil  Service 
objected.  The  problem  is  how  to  keep  talented  Division  attorneys  out  of  the 
clutches  of  law  firms  offering  lucrative  partnerships.  The  argument  is  that 
there  is  a  difference  between  a  lawyer  on  the  IBM  case  and  a  GSA  lawyer  re- 
viewing leases,  and  that  they  should  be  paid  differently. 

d.)  Appoint  a  tough  manager  and  experienced  litigator  head  of  the  Antitrust 
Division,  someone  who  can  inspire  the  kind  of  elan  and  energy  that  any  or- 
ganization needs  to  thrive.  Or  as  one  observer  said,  "the  Division  needs  a 
policeman,  not  a  professor." 

6.  Energy  industry. — The  Antitrust  Division  has  historically  failed  to  make 
more  competitive  the  concentrated  and  integrated  energy  sector.  One  senior 
Division  attorney  said  in  an  interview,  "What  have  we  done  about  energy? 
Nothing !  We're  hiding  behind  the  FTC  case,  which  is  going  nowhere." 

The  current  inactivity  merely  mirrors  the  Division's  historical  failings.  The 
1941  and  1952  oil  cartel  cases  ended  in  pathetic  and  ineffectual  consent  decrees, 
the  result  of  political  and  State  Department  pressure.  The  Antitrust  Division 
never  could  bring  itself  to  file  an  action  against  the  massive  Colonial  Pipeline 
— as  staff  for  years  urged  it  to  do — and  still  it  has  no  policy  toward  the  anti- 
competitive bias  implicit  in  pipelines  owned  by  fully  integrated  majors.  In  the 
late  sixties  the  Division  did  not  challenge  the  epidemic  of  energy  acquisitions 
(Union-Pure,  Atlantic-Richfield.  Amerada-Hess,  Continental  Oil-Consolidation 
Coal)  and  in  1971  it  secretly  blessed  via  a  business  review  letter  joint  U.S. 
negotiating  with  OPEC — an  action  that  otherwise  appeared  in  direct  violation 
of  the  law. 

This  is  truly  a  dismal  record,  one  which  the  Antitrust  Division  seems  intent 
on  keeping  intact  during  our  current  energy  difficulties.  It  has  not.  for  example, 
aggressively  taken  the  lead  on  uncovering  whether  the  apparent  natural  gns 
shortage  was  real  or  contrived.  (See  our  attached  correspondence  with  the 
Justice  Department  on  this  issue.) 

At  a  minimum,  the  Justice  Department  should  create  an  Energy  Task  Force 
to  monitor  the  activities  of  energy  firms  who  have  been  given  a  free  antitrust 
ride  for  too  long.  The  Department  would  then  have  the  ongoing  capacity  to 
launch  quickly  necessary  probes  when  there  is  the  next  natural  gas  "shortage" 
or  next,  massive  cutoffs  of  independents  during  supposed  supply  squeezes.  In 
addition,  President  Carter  ought  to  fulfill  his  campaign  pledge  to  push  for 
legislation  prohibiting  large  horizontal  acquisitions  of  energy  companies  by 
others.  There  is  no  excuse,  moral  or  antitrust,  to  put  such  a  crucial  depleting 
natural  resource  in  the  hands  of  fewer  and  fewer  industrialists. 

7.  TNEO  II. — There  exists  today,  more  so  than  anytime  in  recent  memory,  a 
potential  for  significant  antitrust  reform.  At  the  same  time  there  exists  the 
confluence  of  a  public  supportive  of  greater  antitrust  efforts  as  measured  by 
several  polls,  a  very  supportive  President,  an  Attorney  General  who  has 
railed  against  oligopolies  and  a  new  Senate  subcommittee  chairman  eager  to 
break  new  ground.  It  is  now  time  to  enpanel  a  new  temporary  National  Eco- 
nomic Committee  to  do  a  third  of  a  century,  later  what  its  predecessor  previous- 
ly did,  study  patterns  of  ownership  and  concentration  in  the  American  eco- 
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noruic  community,  and  relate  these  facts  to  consumer  welfare.  This  panel 
would  collect  the  kind  of  information  about  our  industrial  economy  that  the 
public  and  policymakers  lack,  but  need.  TNEC  II  could  tell  us  clearly  that  the 
costs  of  economic  concentration  compel  us  to  push  for  stronger  antitrust 
measures— or  face  the  irony  of  the  growth  of  private  socialism  in  what  we 
like  to  regard  as  a  free  enterprise  economy. 

[See  appendix  for  additional  material  submitted  by  Ralph  Nader  and  Mark 
Green.] 

DIALOGUE    ON    ANTITRUST    AND    THE   ECONOMY 

Chairman  Kennedy  [continuing].  Our  next  witnesses  are  Professor 
Willard  F.  Mueller  of  the  University  of  Wisconsin,  Madison,  Wiscon- 
sin, and  Professor  J.  Fred  Weston,  University  of  California  at  Los 

Angeles. 

Unemployment  and  inflation  have  been  unsettling  economic  code 
words  for  politicians.  How  can  we  achieve  full  employment  without 
inflation,  and  how  is  it  that  high  unemployment  and  high  inflation 
rates  occur  simultaneously?  In  a  truly  competitive  marketplace, 
some  economists  suggest  these  apparent  contradictions  would  not 
happen.  To  assess  the  impact  of  antitrust  enforcement  on  the  national 
marketplace,  we  have  two  economists  with  differing  perspectives.  So, 
we  are  delighted  to  welcome  Professors  Mueller  and  Weston. 

Mr.  Mueller.  Thank  you,  Mr.  Chairman.  I  have  appeared  before 
this  subcommittee  so  many  times  when  Senator  Hart  w\as  here  that 
some  said  that  I  began  to  look  like  him.  That  was  an  honor,  of  course. 

STATEMENT  OF  WILLARD  F.  MUELLER,  PROFESSOR,  UNIVERSITY 

OF  WISCONSIN 

Thank  you.  Mr.  Chairman.  I  am  going  to  talk  in  rather  general 
terms  today  about  some  of  the  broader  aspects  of  market  power  in 
America  and  the  need  for  new  initiatives  in  dealing  with  the  problem. 

Economists  may  quibble  about  the  precise  extent  and  trends  of 
market  concentration  in  American  industry.  But  the  evidence  is 
clear  that  in  many  industries  concentration  is  too  high  for  effective 
competition,  that  it  is  steadily,  if  gradually,  increasing,  and  that  in 
many  highly  concentrated  industries  there  is  little  prospect  of  con- 
centration declining  in  the  absence  of  public  action. 

The  growing  centralization  of  corporate  power— both  in  indi- 
vidual industries  and  in  the  economy  as  a  whole — is  centralizing 
economic  power  in  ways  that  threaten  the  effective  functioning  of 
our  economy.  I  will  sketch  briefly  in  broad  detail  some  of  the  costs, 
as  I  see  them,  of  this  market  power  problem.  As  you  know  so  well, 
Mr.  Chairman,  from  your  participation  in  the  ITT-Kleindienst  hear- 
ings and  other  matters,  market  power  has  political  as  well  as  eco- 
nomic dimensions.  The  quotation  I  have  in  my  prepared  statement 
of  former  Justice  Douglas  articulates  that  problem  about  as  well 
as  any  I  have  seen. 

I  want  to  discuss  some  of  the  dimensions  of  the  economic  costs 
imposed  by  excess  power.  Although  such  estimates  are  subject  to 
error,  even  cautious  ones  indicate  the  stakes  involved  are  enormous. 
In  a  recently  completed  study  for  the  Joint  Economic  Committee,  my 
colleagues  and  I  estimated  that  in  1974:  consumers  paid  about  $660 
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million  more  for  grocery  store  products  in  concentrated  metropolitan 
markets  than  in  competitively  structures  ones.  However,  the  industry 
witnesses  were  very  critical  of  this.  They  said  this  was  an  absurd 
sort  of  figure  in  terms  of  its  magnitude.  It  actually  is  a  rather  mod- 
est one.  Most  of  these  overcharges  resulting  from  market  power 
occurred  in  a  relatively  few  concentrated  markets.  The  thing  that 
disturbed  me  in  that  particular  industry  was  the  fact  that  so  many 
markets  in  that  industry  were  now  reaching  the  level  where  con- 
centration resulted  in  substantial  market  power.  Whereas  in  1954 
only  5  percent  of  metropolitan  markets  had  four-firm  concentration 
over  60  percent,  by  1972  about  one-fourth  were  in  this  concentration 
category. 

In  contrast  to  our  overcharge  estimate,  which  represented  only  0.6 
percent  of  total  grocery  store  sales,  Professor  Scherer's  "conserva- 
tive best  estimates"  are  that  the  inefficiencies  and  related  costs  of 
market  power  in  the  entire  economy  were  about  6.2  percent  expressed 
as  a  share  of  gross  national  product  in  1966.  Expressed  in  current 
terms,  we  are  talking  about  $100  billion.  In  addition,  Scherer  esti- 
mates that  the  annual  income  redistribution  effects  of  monopoly 
power — that  is,  the  transfer  of  income  from  consumers  to  owners  of 
equity  capital — was  about  3  percent  of  GNP,  which  translates  to 
about  $50  billion  in  1977  terms. 

The  income  distribution  effect  is  significant  because  about  75  per- 
cent of  privately  held  securities  are  owned  by  1  percent  of  American 
families.  Not  only  do  these  income  redistribution  effects  raise  im- 
portant questions  of  equity  in  a  democratic  society,  but  they  may 
influence  attitudes  of  the  less  fortunate,  in  ways  that  ultimately  affect 
the  performance  of  the  economy.  I  will  say  more  on  this  shortly. 
Costly  as  are  the  above  consequences  of  market  power,  there  actually 
may  be  even  more  serious  effects.  I  have  in  mind  the  way  in  which 
market  power  impacts  on  the  two  most  important  economic  issues 
Americans  have  been  struggling  with  for  two  decades:  unemploy- 
ment and  inflation. 

Although  the  empirical  evidence  remains  mixed,  to  say  the  least, 
there  is  a  growing  consensus  among  economists  that  one  of  the  major 
costs  of  market  power  is  that  it  worsens  the  tradeoff  between  unem- 
ployment and  inflation.  The  historical  evidence  is  growing  and,  to 
me,  is  very  persuasive.  The  Kennedy  and  early  Johnson  years  taught 
us  that  semivoluntary  wage-price  controls  in  concentrated  industries 
can  be  moderately  successful  in  pushing  towards  full  employment 
without  triggering  inflation,  although  those  programs  impacted  more 
heavily  on  labor  than  corporate  profits  and  salary  income.  They  did 
not,  of  course,  stop  the  Vietnam-caused  inflation,  which  they  were 
not  designed  or  able  to  prevent. 

President  Nixon  taught  us  another  lesson  about  the  market  power- 
inflation  problem.  Flush  with  victory,  he  embraced  enthusiastically 
an  antiinflation  program  based  entirely  on  the  belief  in  free  markets. 
The  result  was  simultaneous  inflation  and  unemployment,  climaxing 
in  the  adoption  of  a  hastily  contrived  wage-price  control  system. 
After  this  system  was  phased  out,  President  Ford  reaffirmed  his 
faith  in  free  markets  by   pursuing  the  time-honored   laissez-faire 
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approach  of  relying  exclusively  on  monetary  contraction  to  control 
inflation.  The  result  was  an  even  worse  disaster.  This  was  a  con- 
scious and  purposeful  contraction  of  the  economy — and  I  think  this 
is  something  we  cannot  emphasize  too  much — we  brought  about  this 
last  recession  through  a  conscious  effort.  "We  believe  the  only  way 
we  could  deal  with  inflation  was  to  contract  the  economy,  lay  off 
people,  idle  capacity  of  our  factories,  and.  in  this  process,  force 
prices  down.  Of  course,  it  did  not  work.  The  inflation  lingered  on. 

What  went  wrong?  Did  not  orthodox  economics  teach  that  prices 
and  wages  would  stop  rising  when  factories  and  workers  were  idled 
as  aggregate  demand  was  contracted  ?  The  trouble  was  not  inelegance 
of  economic  theory.  Rather,  a  theory  assuming  the  competitive  world 
of  Adam  Smith  does  not  serve  well  an  economy  where  market  power 
will  not  j'ield  to  restrictive  monetary  policies. 

The  fatal  flaw  in  most  macroeconomic  planning  since  World  War 
2  has  been  the  assumption  that  free  markets  are  sufficiently  pervasive 
in  our  economy  to  discipline  key  price  and  wage  decisionmakers.  Had 
market  forces  been  keenly  competitive  in  all  industries,  as  they  are 
in  many,  the  inflation  would  have  moderated — as  economic  theory 
predicted — in  response  to  the  monetary  and  fiscal  restraints  imposed 
in  1969  and  again  in  1974.  Economists  are  still  debating  these  matters 
heatedly  in  economic  journals  and  elsewhere.  Much  confusion  pre- 
vails. Professor  Weston  and  his  colleagues  at  UCLA  Business  School 
have  done  much  to  contribute  to  this  literature  and  to  the  confusion. 

Those  forced  to  cope  with  the  problem  at  firsthand  increasingly 
have  come  to  recognize  that  unless  marketpower  is  dissipated  or  har- 
nessed, it  is  impossible  to  achieve  full  employment  without  inflation. 
Even  that  steadfast  disciple  of  laissez-faire  economics  and  one  of  the 
architects  of  the  disastrous  1969-70  experiment  with  free  markets, 
Dr.  Burns,  Chairman  of  the  Federal  Reserve,  recognizes  that  market- 
power  makes  it  impossible  to  rely  solely  on  macropolicies. 

"Not  a  few  of  our  corporations  and  trade  unions,"  he  has  said, 
"now  have  the  power  to  exact  rewards  that  exceed  what  could  be 
achieved  under  conditions  of  active  competition.  As  a  result,  sub- 
stantial upward  pressure  on  costs  and  prices  may  emerge  long  be- 
fore excess  aggregate  demand  has  become  a  problem."  He  therefore 
confesses  that  "managing  aggregate  demand,"  alone,  "will  not  suf- 
fice to  assure  prosperity  without  inflation." 

The  nexus  between  corporate  power  and  inflation  is  extremely 
complex.  But,  as  I  noted  above,  perhaps  as  much  as  $50  billion  of 
excess  profits  will  be  redistributed  in  1977  from  consumers  to  the 
holders  of  marketpower.  I  agree  with  the  growing  number  of  econ- 
omists and  public  policy  officials  who  believe  there  exists  a  be- 
havioral link  between  high  profits  of  corporations  with  marketpower 
and  the  wage  demands  of  organized  labor.  Simply  put,  the  inflation 
problem  is  intensified  by  a  struggle  over  income  distribution.  This 
view  is  held  by  many  persons  of  varying  political  persuasions  who 
have  been  forced  to  deal  with  the  problem  outside  the  classroom. 

I  cite  in  my  statement  the  views  of  Gardiner  Ackley,  a  member 
of  the  Council  of  Economic  Advisers,  1962-68,  and  also  of  Murray 
Weidenbaum,  Assistant  Secretary  of  the  Treasury  in  the  Nixon  ad- 
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ministration.  They  both  expressed  the  same  concern.  If  these  inter- 
pretations are  correct,  and  I  think  they  are,  the  entire  market  power- 
inflation  problem  is  much  more  complex  than  that  explained  by 
simple  economic  models  or  simple  emperical  tests  that  attempt  to 
verify  these  models. 

I  am  always  amazed  that  those  who  see  with  great  clarity  how 
powerful  labor  unions  may  contribute  to  an  inflationary  spiral  by 
demanding  wage  settlements  outstripping  productivity  increases — 
even  when  such  settlements  are  designed  entirely  to  catch  up  with 
inflation — are  blind  to  the  role  excess  corporate  power  plays  in  the 
inflationary  process.  Such  economists  fail  to  recognize  how  the  cor- 
porate power  problem  may  influence  the  views  of  labor. 

So  long  as  some  corporations  are  permitted  to  enjoy  persistently 
excessive  profits,  labor  unions  cannot  be  expected  to  exercise  restraint 
in  the  use  of  their  power.  It  misses  the  point  to  argue  that  eliminating 
monopoly  profits  in  a  particular  industry  is  not  really  important  in 
righting  inflation  because  it  will  not  often  affect  significantly  the 
consumer  price  index.  This  ignores  the  reality  that  it  is  unreasonable, 
and  in  a  democracy  perhaps  impossible,  to  expect  some  persons  to 
exercise  restraint  unless  there  exists  a  national  policy  to  place  limits 
on  marketpower  in  all  segments  of  the  economy.  Thus,  procompetition 
policies  play  the  dual  role  of  reducing  the  power  of  those  holding  it 
and  encouraging  other  holders  of  power  to  use  it  responsibly. 

For  these  reasons,  antitrust  and  other  procompetition  policies  are 
essential  ingredients  of  any  program  designed  to  expect  other  holders 
of  power  not  to  abuse  their  power. 

This  leaves  us  with  a  choice :  either  enlarge  the  area  of  effective 
competition  or  enlarge  the  amount  of  Government  involvement  in 
business  pricing  decisions.  Increasing  the  extent  of  competition  in 
the  economy  requires  a  comprehensive  procompetition  policy,  em- 
bracing more  than  vigorous  antitrust  legislation :  First,  I  think  direct 
legislative  initiatives  requiring  divestiture  in  cases  too  big  for  the 
antitrust  agencies  to  handle  must  be  pursued.  As  I  read  the  history 
of  dealing  with  this  problem  in  America,  it  is  quite  clear  that  thp 
mast  meaningful,  however  measured,  divestiture  that  has  occurred 
has  not  been  under  the  antitrust  laws  but,  rather,  through  the  direct 
legislative  route.  Unfortunately,  these  lessons  have  been  forgotten  or 
else  public  policy  decisionmakers  have  been  too  timid  to  follow  this 
route.  In  one  single  act  all  of  investment  banking  was  divorced  from 
commercial  banking,  one  single  stroke  resulted  in  massive  divestiture. 
This  one  legislative  act  is  unrivaled  bv  antitrust  action. 

More  familiar  is  the  Public  Utility  Holding  Companies  Act  of  1936. 

In  addition,  I  think  we  need  new  antitrust  legislation  simplifying 
the  standards  of  proof  in  shared  monopoly  cases.  I  am  thinking  here 
along  the  lines  of  Senator  Hart's  Industrial  Reorganization  Act.  I 
also  think  we  need  new  legislation  in  the  area  of  conglomerate  mergers. 

Ever  since  the  unfortunate  settlement  of  the  ITT  cases,  which 
prevented  the  Supreme  Court  from  rendering  a  decision  in  this  area, 
antitrust  activity  toward  conglomerate  mergers  has  virtually  ceased 
and  there  has  been  no  inclination  recently  to  even  bring  cases  in  this 
area.  To  simply  say  the  merger  movement  has  declined  and,  there- 
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fore,  this  somehow  provides  an  excuse,  does  not  seem  good  enough  to 
me.  I  think  that  new  legislation  is  needed  unless  Mr.  Bell,  who  cer- 
tainly said  many  encouraging  and  hopeful  things  about  his  intention 
to  reinvigorate  antitrust,  under  his  direction,  the  Department  of 
Justice  takes  a  more  aggressive  stand;  and,  likewise,  the  FTC  under 
Mr.  Pertsch.uk. 

While  other  things  need  to  lie  done,  certainly  we  should  continue 
to  pursue  reforms  where  practical  to  increase  the  role  of  competition 
in  the  regulated  industries.  I  think  all  of  these  matters  can  and  should 
be  done  without  setting  up  any  blue  ribbon  committees  who  simply 
get  together  for  9  months  or  a  year  on  a  part-time  basis  and  come 
up  with  some  recommendations.  Perhaps  other  witnesses  and  certainly 
many  elected  officials  will  caution  prudence  in  dealing  with  excess 
corporate  power,  arguing  that  no  constituency  exists  for  needed  re- 
forms. I  submit  that  these  pleaders  for  inaction  are  out  of  touch 
with  the  views  of  the  average  American.  Listen  to  what  the  people 
say  when  they  are  asked  to  express  their  views  on  these  issues.  These 
are  questions  that  were  asked  in  a  poll  by  the  Opinion  Eesearoh 
Corporation. 

Statement:  "In  many  of  our  largest  industries,  one  or  two  com- 
panies have  too  much  control  of  the  industry."  In  1965,  58  percent 
agreed  with  that  statement.  In  1975,  however,  82  percent  agreed. 

Statement :  "There's  too  much  power  concentrated  in  the  hands  of 
a  few  large  companies  for  the  good  of  the  Nation."  In  1965,  52  per- 
cent agreed.  In  1975,  78  percent  agreed. 

Statement:  "For  the  good  of  the  country,  many  of  our  largest 
companies  ought  to  be  broken  up  into  smaller  companies."  In  1965, 
37  percent  agreed.  In  1975.  57  percent  agreed. 

Although  the  people  have  expressed  increasing  concern  with  cen- 
tralization of  economic  power,  they  have  lost  confidence  in  their 
Government's  ability  to  cope  with  problem.  Whereas  in  1973.  60  per- 
cent of  the  people  agreed  that  "Government  regulation  is  a  good  way 
of  making  business  more  responsive  to  people's  needs,"  bjT  1975  only 
53  percent  believed  the  Government  could  do  the  job. 

Tli is  may  reflect  the  post-Watergate  loss  of  confidence  in  Govern- 
ment's ability  to  do  anything  right.  But  it  more  probably  reflects  a 
common  belief  that  Government  is  controlled  by  and  run  for  special 
economic  interest  groups,  especially  large  corporations.  Nonetheless, 
it  is  clear  that  a  constituency  for  reform  does  exist.  What  is  needed 
is  a  workable  program  and  enough  courageous  private  citizens  and 
public  officials  determined  to  make  this  the  generation  of  reform. 

Whereas,  in  1964,  27  percent  of  people  believed.  "Government  is 
pretty  well  run  by  a  few  big  interests."  by  1972  this  percentage  had 
risen  to  53  percent.  In  other  words,  the  number  of  people  who  be- 
lieve that  special  interests  run  the  Government  doubled  in  less  than 
a  decade.  I  share  the  sense  of  urgency  expressed  by  Senator  Metzen- 
baum  and  some  others  this  morning.  For  too  long  we  have  given  only 
lip  service  to  maintain  competition  where  it  exists  and  to  restore  it 
where  we  have  lost  it.  What  is  needed  is  a  workable  program  or  a 
series  of  workable  programs  and  enough  private  citizens  and  public 
officials  determined  to  make  this  the  generation  of  reform.  Thank 
you. 
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Chairman  Kennedy.  Thank  you.  I  am  interested  in  your  other 
proposals  with  regard  to  the  legislative  route.  You  do  not  believe 
that  it  can  be  done  under  the  existing  antitrust  laws? 

Mr.  Mueller.  I  do  not  think  that  the  entire  job  can  be  done  and 
not  enough  can  be  done.  I  think  more  can  be  accomplished  under 
antitrust  that  has  been;  because  so  very  little  has  been  done.  I  be- 
lieve that  history  teaches  that  these  others  steps  should  be  taken. 

Chairman  Kennedy.  Would  you  agree  with  witnesses  this  morning 
that  just  size,  structure,  concentration,  and  economic  power  in  and 
of  itself  is  sufficient  to  justify  breaking  up  these  firms?  This  would 
be  for  economic  as  well  as  social  and  political  reasons. 

Mr.  Mueller.  I  think  the  enormous  power  of  large  corporations 
is,  first — and  this  is  not  a  direct  answer  to  your  question — a  reason 
why  we  need  to  take  the  direct  route,  on  the  one  hand,  and  to  make 
it  simpler  to  bring  cases.  When  I  first  came  to  Washington  in  1961, 
even  then  the  battle  was  a  good  deal  more  equal.  Since  then,  I  have 
had  occasion  to  work  with  private  law  firms  representing  plaintiffs 
in  antitrust  suits.  I  have  become  enormously  impressed  with  the  fact 
that  their  resources  are  so  much  larger  and  their  talent  is  greater. 
There  is  a  serious  imbalance  in  resources  between  the  antitrust  agen- 
cies and  their  adversaries. 

As  _  far  as  dealing  with  these  large  corporations  just  because  they 
are  big,  I  think,  in  the  area  of  conglomerate  mergers,  that  a  statute, 
which  I  have  testified  to  on  other  occasions,  is  needed.  It  would  re- 
quire that  any  substantial  large  conglomerate  merger  not  simply  pass 
the  test  of  not  violating  section  7,  but  that  it  be  demonstrated  in  a 
public  hearing  before  the  FTC,  where  the  Justice  Department  and 
the  public  could  present  testimony,  that  the  merger  is  actually  in 
the  public  interest,  I  do  not  think  very  many  of  them  would  pass 
that  muster.  I  think  Ralph  Nader  and  Mark  Green  this  morning  gave 
a  beautiful  example  of  the  ITT-ABC.  If  that  merger  had  gone 
through  and  ABC  had  been  successful,  people  would  have  said  that 
is  due  to  ITT's  Harold  Geneen's  genius,  not  the  fact  that  ABC 
hustled  and  did  the  job  on  its  own. 

I  think  our  large  companies — I  am  thinking  of  companies  in 
the  top  500  class — simply  should  not  merge  with  one  another.  That 
results  in  a  further  centralization  of  power.  It  gives  the  kind  of  po- 
litical and  economic  results  that  were  mentioned  this  morning  that 
are  inimicable  to  the  kind  of  society  that  we  have  and  aspire  to  have. 

Chairman  Kennedy.  That  is  a  pretty  good  entry  to  Professor 
Weston's  comments.  Before  you  proceed,  I  have  representatives  of 
the  meatcutters  here,  I  was  supposed  to  see  them  earlier,  but  we  are 
glad  that  they  are  here.  This  is  an  interesting  subject  for  all  people. 
We  will  have  a  chance  to  get  together. 

Professor  Weston  ? 

STATEMENT  OF  J.  FRED  WESTON,  PROFESSOR,  GRADUATE  SCHOOL 
OF  MANAGEMENT,  UNIVERSITY  OF  CALIFORNIA,  LOS  ANGELES 

Mr.  Weston.  Mr.  Chairman,  I  am  clearly  in  the  minority,  both 
today  and  in  the  totality  of  the  hearings,  as  I  look  over  your  sched- 
ule, I  take  some  courage  in  the  fact,  however,  that  the  systematic 
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study  of  this  problem  increasingly  supports  my  position.  I  refer  not 
just  to  the  studies  of  UCLA,  but  at  a  number  of  other  universities 
as  well.  Recently,  some  papers  from  the  staff  of  the  Federal  Trade 
Commission  are  beginning  to  get  the  results  that  we  have  been  getting 

for  the  last  decade. 

Let  me  present  some  of  this  evidence.  Let  us  first  consider  the 
facts  on  pricing.  We  have  studied  the  relation  between  concentration 
and  price  change  per  number  of  time  segments.  The  results  are  con- 
sistent in  showing  that  price  increases  have  been  lower  in  the  more 
concentrated  industries  and  higher  in  the  less  concentrated  industries. 
This  is  just  the  opposite  of  the  implications  of  the  shared  monopoly 

argument.  . 

For  example,  in  the  decade  of  inflation  between  1967  and  1977,  the 
wholesale  price  index  rose  by  80  percent.  When  industries  are  divided 
up  into  concentration  quartiles,  we  find  that  the  least  concentrated 
quartile  had  price  increases  ten  percentage  points  higher  than  the 
i  n  d  ustries  of  highest  concentration. 

When  concentration  categories  are  divided  into  thirds,  the  least 
concentrated  third  shows  price  increases  twelve  percentage  points 
higher  than  the  industries  with  greater  concentration.  More  sophis- 
ticated multiple  regression  analysis  of  these  relationships  has  been 
made.  The  results  are  consistent.  Namely,  price  increases  have  been 
higher  in  the  least  concentrated  industries.  They  have  been  lower  in 
the  most  concentrated  industries.  This  goes  to  the  argument  that 
Professor  Mueller  made  that  it  is  the  excess  power  among  corpora- 
tions that  has  led  to  excess  union  power  that  has  led  to  excessive 
price  increases  and  relates  to  the  statement  he  quoted  from  Dr.  Burns 
that  the  Fed  alone  cannot  solve  the  inflation  problem  until  some 
structural  changes  take  place  in  the  economy.  But  that  simply  does 
not  square  with  the  facts.  I  can  see  Dr.  Burns  would  make  an  argu- 
ment like  that.  It  gives  him  an  out  in  case  FED  policy  is  not  fully 
successful. 

Chairman  Kennedy.  Excuse  me.  I  think  one  of  the  points  that  is 
made  is  that  during  the  period  of  the  early  seventies,  you  had  higher 
unemployment,  you  had  underutilization  of  plant  capacity,  and  you 
had  increased  prices.  You  can  talk  about  relationships  with  him,  but 
I  think  that  is  what  is  on  an  awful  lot  of  people's  minds.  Why  do 
you  have  increasing  unemployment?  "Why  do  you  have  excess  plant 
capacity?  You  see  autos  go  up  and  see  steel  go  up. 

Mr.  Weston.  Let  me  address  myself  to  that.  That  was  a  phe- 
nomenon not  unique  to  the  concentrated  industries.  If  you  take  any 
time  segment  during  the  period  of  inflation  between  1967  and  1977, 
the  rate  of  price  increase  in  the  most  concentrated  industries  has 
been  less  than  the  rate  of  price  increase  in  the  least  concentrated  in- 
dustries, except  in  the  1969-70  recession.  You  had  a  pattern  in  1969 
that  explains  what  happened  in  1970. 

It  goes  to  a  point  that  I  was  going  to  cover  later,  but  let  me  make 
it  now.  The  major  source  of  our  worldwide  inflation  during  the 
decade  1967  to  1977  has  been  international  in  nature.  Basically  it 
goes  to  the  large  balance  of  payments  deficits  that  the  United 
States  ran  beginning  in  the  midfifties  due,  in  considerable  measure, 
to  the  fact  that  the  dollar  was  overvalued  in  the  Bretton  Woods 
agreement. 
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At  first  the  world  welcomed  the  U.S.  balance  of  payments  deficit 
and  was  glad  to  build  up  a  stock  of  almost  $100  billion  in  Euro- 
dollars. That  increased  the  world  liquidity.  It  fueled  a  tremendous 
growth  in  the  world  money  stock.  For  example,  in  a  recent  Federal 
Reserve  bulletin  in  San  Francisco  it  was  predicted  that  there  would 
be  a  resurgence  of  inflation  in  1977  because  the  world  money  stock 
had  increased  in  196."»  and  1966,  which  would  make  it  inevitable  that 
we  would  have  inflation  in  the  U.S.  at  a  higher  rate  regardless  of 
what  domestic  monetary  policy  would  be.  Later  in  the  paper  I  refer 
to  other  international  factors  but  that  was  a  major  one.  That  ex- 
plains the  paradox  that  Professor  Mueller  referred  to  also.  If  you 
attempt  to  deal  with  what  is  essentially  an  international  phenomenon 
by  domestic  monetary  policy,  you  will  not  succeed  in  solving  infla- 
tion because  the  causes  are  broader  than  national.  All  you  do  is  to 
increase  the  unemployment  rate.  But  this  is  not  a  matter  of  con- 
centrated industries.  The  evidence  shows  that  the  concentrated 
industries  have  a  better  record  than  the  less  concentrated  industries. 
If  you  move  against  the  concentrated  industries,  you  are  just  going 
to  nggrevate  the  problem  whose  major  sources  come  from  other 
places. 

Resuming  my  summary,  why  the  superior  price  performance  of 
concentrated  industries?  For  the  same  reason  they  are  concentrated, 
they  have  greater  capital  intensity.  The  greater  capital  intensity  re- 
sults in  higher  rates  of  productivity  and  higher  rates  of  labor  pro- 
ductivity growth.  People  refer  to  Professor  Scherer's  estimate  that 
concentrated  industries  cost  us  6  to  9  percent  of  GNP.  My  own 
studies  in  this  area  indicate  that  concentrated  industries  give  us 
benefits  on  the  order  of  4  to  5  percent  of  GNP.  The  argument  is 
made,  as  Mr.  Nader  made  this  morning,  that  large  size  is  not  neces- 
sary to  efficiency.  But  take  our  auto  industry  for  example.  Our  third 
and  fourth  companies  have  difficult  surviving,  from  a  profitability 
standpoint.  I  read  in  the  paper  recently  that  the  two  major  auto 
companies  in  Sweden  are  merging.  The  reason  they  give  is  to  get  cost 
efficiencies  to  compete  in  the  increasing  international  competition 
in  automobiles.  I  argue  that  it  is  economic  and  technological  factors 
that  result  in  high  concentration.  We  are  confronted  with  the  argu- 
ment, yes,  but  this  recognized  interdependence  leads  to  shared  mo- 
nopoly. Well,  I  listened  to  the  evidence  this  morning.  It  is  not  evi- 
dence ;  it  is  a  theory.  I  have  yet  to  see  the  evidence. 

The  theory  comes  from  stanelarel  textbook  arguments  that  were 
first  developed  in  the  early  thirties.  The  standard  textbook  argu- 
ments are  formulated  under  a  set  of  assumptions  in  which  the  only 
thing  that  varies  is  output  and  price.  If  the  only  things  that  varies 
is  output  anel  price,  then  you  can  make  the  shared  monopoly  argu- 
ment. But  that,  is  not  the  real  world. 

In  the  real  world  there  is  competition  on  product  characteristics, 
product  quality,  sales  methods,  promotion  efforts,  service  organiza- 
tions, anel  an  infinite  number  of  factors.  Mr.  Naeler  himself  this 
morning  referred  to  what  he  called  product  fixing.  But  the  only 
evidence  he  gave  of  product  fixing  was  the  agreement  between  auto 
companies  to  share  any  breakthrough  on  pollution  control.  That  was 
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tnot  product  fixing.  That  was  an  effort  to  accelerate  any  successful 
developments  in  emission  control.  That  is  the  only  piece  of  evidence 
that  he  could  cite. 

The  areas  of  competition  are  so  numerous  and  have  so  many  di- 
mensions that  individual  firms  feel  that  thev  can  c-ain  more  by  get- 
ting  an  advantage  m  cost,  getting  an  advantage  in  product  quality, 
getting  an  advantage  in  product  characteristics,  that  efforts  at  price 
collusion  would  not  make  any  sense.  But  a  response  to  what  I  am 
saying  is,  "If  they  compete  in  all  these  other  areas,  why  don't  they 
compete  on  price?"  The  answer  is  clear.  Why  don't  champion  chess- 
players use  some  of  the  moves  that  are  in  the  books  on  how  to  win 
at  chess?  They  do  not  use  the  moves  in  the  book  because  they  know 
that  their  opponent  is  going  to  react  to  those  moves. 

You  do  not  compete  on  price  because  any  fool  can  match  a  price 
cut.  But  if  you  get  an  advantage  in  a  product  development  or  an 
advertising  campaign,  then  you  are  out  ahead  for  a  while. 

Chairman  Kennedy.  Any  fool  can  match  a  price  cut.  but  you  have 
to  be  pretty  smart  to  match  a  price  increase.  That  is  what  we  have 
seen  with  regard  to  the  concentrated  industries.  That  is  a  pretty 
smart  guy.  U.S.  Steel  goes  up;  all  the  others  go  up.  That  is  a  pretty 
good  deal,  too. 

Mr.  Weston.  This  is  equally  true  of  unconcentrated  industries 
with  worldwide  inflation.  Labor  costs  are  going  up.  Material  costs 
are  going  up.  They  are  not  going  up  because  of  monopoly  on  the 
part  of  labor.  There  has  been  some  increase  in  the  material  costs  be- 
cause of  Government  monopoly  such  as  the  OPEC  cartel,  which  is 
not  a  monopoly  of  private  firms  but  a  monopoly  brought  about  by 
governments. 

The  cost  increases  that  are  continually  referred  to  in  the  auto  in- 
dustry and  in  the  steel  industry  are  not  unique  to  these  industries. 
They  take  place  in  all  industries.  The  evidence  is  that  the  price  in- 
creases on  the  average  in  the  concentrated  industries  is  lower  than 
in  the  less  concentrated. 

Chairmnn  Kennedy.  Let's  take  10-speed  bikes.  It  is  a  competitive 
market.  Also,  every  student  has  those  hand  computers  now.  The 
reason  that  people  in  Massachusetts  are  paying  more  for  a  fender  re- 
placement is  because  of  the  increased  cost  of  repairs.  There  is  only 
one  company  that  is  producing  it. 

Health  cost  is  another  major  reason  for  inflation.  It  does  not  have 
a  darn  thing  to  do  with  the  international  balance  of  pavments.  You 
have  a  pathologist  in  D.C.  General  Hospital  making  $400,000  a  year. 
That  has  nothing  to  do  with  balance  of  payments. 

Food  and  energy  are  still  other  major  causes  of  inflation.  How  do 
you  move  on  those  factors  ? 

Mr.  Weston.  Let  me  comment  briefly.  I  respect  your  knowledge  of 
the  health  industry  because  I  am  aware  of  your  study  of  it.  But, 
both  your  reference  to  the  repair  industry  and  the  pathologist  are 
not.  the  concentrated  industry  problem.  Their  industries  are  not  con- 
centrated. Auto  repair  is  done  by  thousands  and  thousands  of  in- 
dependent entrepreneurs;  the  same  is  true  of  the  pathologist. 

The  general  inflationary  factors  have  affected  the  health  industry. 
But  the  greatest  factors  there,  of  course,  have  been  various  types  of 
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insurance  programs — some  Government  and  some  private — that  have 
resulted  in  great  increases  in  the  utilization  of  health  care  on  the 
demand  side.  You  have  had  a  tremendous  increase  on  the  demand 
side. 

I  wanted  to  make  the  point  also  that  the  preoccupation  with  in- 
dustrial concentration  may  rest  upon  a  statistical  illusion.  The  high 
concentration  ratios  usually  cited  do  not  take  into  account  the  in- 
ternational nature  of  markets.  When  you  adjust  for  the  international 
nature  of  markets,  instead  of  40  percent  of  our  industries  having  a 
four  firm  concentration  ratio  of  over  50  percent;  when  you  adjust 
for  international  markets,  only  4  percent  of  the  industries  have  con- 
centration ratios  exceeding  50  percent.  So.  when  the  international 
nature  of  markets  is  taken  into  account,  concentration  ratios  go 
down  very  substantially. 

A  similar  thing  is  true  in  the  macro  concentration  that  was  re- 
ferred to.  We  frequently  repeat  the  statement  that  the  largest  200 
firms  control  two-thirds  of  assets.  Well,  that  numerator  includes  the 
nonmanu  factoring.  It  really  is  two-thirds  of  manufacturing  less  other 
factors. 

Chairman  Kennedy.  You  are  correct. 

Mr.  Weston.  If  you  were  to  take  into  account  the  international 
parts  of  those  industries,  then  the  share  of  the  top  200  is  cut  by 
more  than  one-half.  So,  you  do  not  have  the  kind  of  threat,  in  terms 
of  social  power,  that  you  would  get  by  taking  that  crude  statistic. 
I  think  the  best  test  of  whether  you  have  the  kind  of  threat  that 
would  be  implied  by  the  share  of  the  top  200  is  to  look  at  the  kind 
of  legislation  that  comes  out  of  the  Congress  and  to  see  whether  it 
reflects  the  interest  of  the  top  200.  If  you  look  at  the  legislation,  you 
would  say  that  the  real  holders  of  power  in  the  United  States  are 
those  for  whom  the  legislation  was  enacted.  That  means  the  aged, 
medical  services,  housing,  aid  to  education,  unemployment,  unem- 
ployment insurance,  safety  legislation,  pollution  legislation,  other 
consumer  legislation,  government  control  of  energy  prices,  the  parens 
patriae  legislation  that  was  enacted  in  the  last  Congress.  These  are 
not  evidence  of  power  of  business  but  really  are  evidence  that  power 
in  the  United  States  has  shifted  to  a  real  plurality  of  individual 
groups. 

The  final  point  I  want  to  make  is  this.  In  arguing  that  increasing- 
ly there  is  international  competition,  some  people  say:  but  then  why 
do  industries  ask  for  protection  against  imports?  Here  my  answer 
would  go  toward  the  direction  of  the  kinds  of  foreign  government 
direct  and  indirect  subsidies  in  the  form  of  financing,  guarantees  of 
financing,  more  favorable  tax  treatment,  more  rapid  writeoff  of  pol- 
lution control  equipment,  etc.  So,  if  it  were  a  matter  of  international 
competition  on  truly  an  equal  and  competitive  basis,  then  let's  have 
it.  But  when  you  have  international  competition  of  the  kind  that 
was  referred  to  this  morning,  it  is  not  truly  fair  competition.  There 
was  some  confusion  this  morning  in  referring  to  a  cartel  of  18  firms, 
implying  that  this  was  part  of  the  concentrated  industries  problem 
of  the  United  States.  That  cartel  was  of  18  Japanese  manufacturers 
of  TV  sets.  It  was  not  a  cartel  that  involved  American  firms. 
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I  say  that  the  international  competition  is  meaningful  only  when 
it  is  truly  competition  and  not  supported  by  special  government 
subsidies. 

Chairman  Kennedy.  Professor  Mueller,  I  will  give  you  about  5 
minutes. 

Mr.  Mueller.  I  do  not  know  where  to  begin. 

Chairman  Kennedy.  You  might  talk  about  prices. 

Mr.  Mueller.  On  the  point  of  prices,  I  agree  with  you  completely. 
There  are  concentrated  industries  where  you  see  this  kind  of  price 
followership  like  the  steel  industry.  Prices  have  gone  up  when  plant 
utilization  has  gone  down.  In  competitive  industries  when  firms' 
profits  are  squeezed  and  they  have  excess  capacity,  all  they  can  do 
is  to  complain.  They  can  look  at  their  costs,  they  can  look  at  their 
prices  and  not  like  them ;  but  they  cannot  have  the  kind  of  behavior 
that 

Chairman  Kennedy.  It  might  be  said  that  that  all  might  be  true 
but  they  are  doing  it  less  than  other  industries.  How  do  you  respond 
to  that?  First  of  all,  do  you  agree  that  they  are  doing  it  less  than 
the  other  industries  ? 

Mr.  Mueller.  I  was  talking  about  the  phenomenon  as  to  when 
they  raise  their  prices  dispute  excess  capacity.  What  in  the  statis- 
tical studies  show  is  that  prices,  during  certain  periods,  have  gone 
up  more  in  competitively  structured  industries  than  in  concentrated 
industries.  This  could  be  true  for  two  reasons.  One  is  that  in  these 
concentrated  industries  where  you  have  very  high  productivity  prices 
should  actually  be  coming  down.  The  drug  industry,  for  example, 
has  high  productivity  and  has  had  persistently  high  profits. 

You  plug  the  drug  industry  into  Mr.  Weston's  study  and  it  is 
faulty  for  two  reasons.  Actually,  as  I  recall,  he  shows  the  ratio  for 
the  drug  industry,  and  he  shows  it  as  an  unconcentrated  industry. 

In  drugs,  and  in  autos  there  is  very  high  productivity.  Prices  are 
going  up  less  rapidly  perhaps  than  in  competitive  industries.  But 
that  does  not  prove  that  these  firms  are  not  using  their  marketpower. 
They  should  actually  be  coming  down  if  they  have  large  profits. 

I  would  like,  really,  to  ask  him  a  question.  Fred,  do  you  think 
that  unions  can  cause  inflation  ? 

Mr.  Weston.  There  are  individual  situations  where  one  might 
point  to  union  power,  where  one  might  point  to  collusion  by  business 
firms.  But,  overall,  the  data  show  that  the  higher  wages  among 
unionized  groups,  when  you  adjust  for  differences  in  training  and 
the  years  of  experience,  the  indication  is  that  there  is  no  significant 
difference  between  the  level  of  imion  wages  and  nonunion  wages. 

My  answer  would  be  that,  on  the  average,  unions  have  not  pro- 
duced either  higher  wages  or  higher  prices  in  the  United  States.  The 
same  thing  is  true  of  concentrated  industry.  I  think  the  best  broad 
evidence  of  that  is  during  the  period  1958  to  1965,  the  wholesale 
price  index  rose  less  than  2  percent  per  annum.  The  strength  of 
unions  and  the  strength  of  concentrated  industries  was  just  as  great 
then  as  it  is  today.  There  has  been  no  significant  difference  in  that 
strength.  What  changed  was  mainly  the  international  developments 
that  came  after  1966. 
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Mr.  Mueller.  I  would  submit  that,  while  people  debate  this  issue 
in  this  country,  those  dealing  with  it  firsthand,  as  Mr.  Burns,  are  al-: 
ways  very  concerned  about  wages  outstripping  productivity.  That's 
what  the  guideposts  are  all  about.  Everyone  seems  to  concede  that 
labor's  demands  in  England  present  a  problem  for  inflation.  They 
cannot,  in  a  real  sense,  outstrip  productivity  gains.  It  is  just  impos- 
sible for  all  of  labor  to  ultimately  get  more  than  is  produced. 

The  point  I  am  trying  to  make  is  this.  It  seems  to  me  that  it  is 
recognized  by  people  who  are  dealing  with  this,  including  union ' 
leaders  themselves,  that  this  is  a  problem.  The  point  I  want  to  em- 
phasize is  that  it  is  just  unfair  and  unrealistic  to  go  around  preaching 
to  unions  that  they  should  act  with  restraint  in  the  use  of  their  power. 
We  let  the  drug  industry,  because  it  happens  to  have  high  productivi- 
ty, enjoy  very  high  profits  consistently.  That  is  what  makes  any  kind 
of  incomes  policy  so  unpalatable  to  labor  because  it  strikes  unfairly. 
It  lias  been  an  imevenhanded  policy  in  this  country. 

Mr.  Mueller.  I  have  one  comment  about  the  200  firms  referred  to. 
The  two-thirds  figure  happens  to  be  one  that  I  presented  to  this  com- 
mittee. So,  I  guess  I  have  some  vested  interest.  It  was  very  carefully 
prepared. 

The  fact  that  it  includes  the  total  operation  of  the  200  largest 
industrial  corporations  in  the  United  States,  foreign  as  well  as  their 
domestic  operations,  does  not  detract  from  the  fact  that  they  hold  an 
enormous  part  of  our  total  resources,  both  domestically  and  inter- 
nationally. 

As  to  the  matter  that  the  market  concentration  problem  may  be  an 
illusion  because  it  does  not  take  into  account  imports,  I  have  two 
answers. 

If  that  were  true,  then  all  of  the  studies — and  there  have  been 
numerous  studies — based  on  the  relationship  between  concentration 
and  profits,  would  not  come  out  as  they  did  because  the  data  would 
be  faulty. 

I  think  my  colleague,  Professor  Weiss,  recently  surveyed  all  of 
the  literature,  dismal  as  much  of  it  is,  on  econometric  studies  in  this 
area.  I  think  his  study  showed  that  the  great  weight  of  the  evidence 
indicates  clearly  there  is  a  relationship  between  concentration  and  a 
number  of  other  variables  such  as  barriers  to  entry,  and  the  capacity 
to  receive  excess  profit. 

Chairman  Kennedy.  Professor  Weston.  I  will  give  you  a  couple 
of  moments  if  you  have  any  final  comments. 

Mr.  Weston.  One  point  that  Professor  Mueller  makes  is  that, 
acknowledging  that  the  price  record  in  concentrated  industries  is 
ijood  because  productivity  is  higher  in  concentrated  industries  be- 
cause they  are  more  capital  intensive,  he  says  but  that  is  not  enough 
and  that  prices  should  come  down.  Well,  as  a  matter  of  fact,  prices 
have  come  down  in  the  concentrated  industries. 

For  example,  taking  1958  to  1966,  in  the  automobile  industry,  the 
price  of  autos  went  dowp  by  6.2  percent  in  absolute,  terms.  Even 
since  1966.  during  the  inflationary  period,  and  adding  on  costs  for 
pollution  control  and  for  safety  devices,  according  to  the  BLS  clata, 
if  you  divide  the  new  automobile  prices  by  the  consumer  price  index. 
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the  deflated  price  of  automobiles  has  declined  21  percent  during  the 
period  1066-77. 

The  same  thing  occurs  in  clrugs.  Again,  from  jour  background, 
I  think  you  would  observe  that  before  the  inflation  became  really 
strong  in  the  early  seventies,  while  the  prices  of  physician  services 
were  going  up,  while  the  prices  of  hospital  care  weir  going  up,  the 
prices  of  drugs  as  suoh  went  down  up  until  the  early  seventies,  when 
cost  increases  then  overwhelmed  thai  record  and  the  prices  of  drug? 
have  been  ^oiu.g  up  in  absolute  terms.  But,  again,  deflated  by  any 
general  price  index,  the  prices  of  drugs  have  been  going  down. 

Chairman  Kennedy.  Do  you  give  any  weight  to  the  antitrust  cases 
that  were  brought  against  the  companies,? 

Mr.  Weston.  I  would  give  that  less  weight  than  the  interprocluct 
competition  that  takes  place  among  drugs. 

I  have  observed  the  patterns  in  a  large  number  of  the  segments  of 
the  drug  industry.  What  happens  is  that  the  product  leader  starts 
out  at  a  higher  price  and  a  high  market  share.  Then,  as  similar 
drues  follow  on  and  innovations  come  on,  they  batter  down  the  prices 
of  the  first  drug  that  was  in  there. 

Chairman  Kennedy.  That  lias  not  been  true  with  the  antidepres- 
sant drugs,  for  example.  Y\<?  will  move  on. 

Mr.  Weston.  The  argument  on  the  antidepressants  is  that  they 
started  out  low. 

(  'hainnan  Kennedy.  Hoffman-LaRoche  has  kept  the  market  on 
ValJiuni  effectively  against  competition.  They  are  about  21/2  to  three 
times  as  high. 

Professor  Weston,  we  have  more  questions  for  you  which  we  will 
make  part  of  the  record,  if  you  would  remain. 

Also,  we  will  make  your  statement  part  of  the  record. 

[The  prepared  statements  of  Willard  Mueller  and  J.  Fred  Weston 
follow :] 

Prepared  Statement  of  Willard  F.  Mueller 

MARKET  POWER  :  ITS  COSTS  AND  SOCIAL  CONTROL 

Economists  may  quibble  about  the  precise  extent  and  trends  of  market  power 
in  American  industry.  But  the  evidence  is  clear  that  in  many  industries  con- 
centration is  too  high  for  effective  competition,  that  it  is  steadily,  if  gradually, 
increasing,  and  that  in  many  highly  concentrated  industries  there  is  little 
prospect  of  concentration  declining  in  the  absence  of  public  action.1 

In  addition  to  high  and  increasing  concentration  in  particular  industries, 
the  economy  is  becoming  more  rigidly  structured  as  financial  resources  and 
decisions  become  increasingly  centralized  in  a  relatively  few  vast  corporations. 
Tin-  "big"  businesses  that  struck  fear  in  the  hurts  of  those  fighting  the 
"trusts"  around  the  turn  of  the  century  were  as  pygmies  compared  to  today's 
industrial  giants.  For  example,  in  1909  only  one  industrial  corporation  had 
assets  exceeding  $1  billion;  in  1976  there  were  179  industrial  corporations  with 
ass  ts  exceeding  $1  billion.  Inflation  explains  only  a  small  part  of  this  increase 
toward  industrial  bigness.  In  today's  dollars,  only  about  five  corpo rations  had 
assets  exceeding  $1  billion  in  1909.  Indeed,  today  just  two  industrial  corpora- 
tions have  greater  combined  sales  (after  adjusting  for  inflation)  than  did  all 
of  the  about  400,000  manufacturing  businesses  around  1900.  The  centralization 
has  grown  to  the  point  where  a  mere  200  corporations  control  about  two-thirds 


■  Willarrl  F.  Mueller  nnd  Larry  Hanim,  "Trends  in  Industrial  Concent™ tion, 
If:47-70."'  Review  of  Economics  and  Statistics,  Nov.  1074.  An  unpublished  update  of 
this  study  eoniirrns  that  the  trends  have  continued  since  1970. 
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of  the  domestic  and  foreign  assets  of  all  U.S.  industrial  corporations.  The 
result  is  a  dual  economy,  one  part  consisting  of  hundreds  of  thousands  of  small 
and  medium-size  businesses  and  another  part  that  is  becoming  increasingly  cen- 
tralized among  a  few  hundred  huge,  multinational  corporations. 

SIGNIFICANCE  OF  GROWING  CENTRALIZATION 

The  growing  centralization  of  corporate  power — both  in  individual  industries 
and  in  the  economy  as  a  whole — is  centralizing  economic  power  in  ways  that 
threaten  the  effective  functioning  of  our  market  economy.  I  would  like  to 
sketch  in  broad  detail  some  of  the  costs  of  the  market  power  problem. 

As  you  know  so  well,  Mr.  Chairman,  from  your  participation  in  the  ITT- 
Kleindienst  hearings  and  other  matters,  market  power  has  political  as  well  as 
economic  dimensions.  Former  Justice  William  O.  Douglas  articulated  well  why 
Americans  have  long  feared  the  dangers  of  centralized  private  economic  power. 
As  he  sees  it, 

Power  that  controls  the  economy  should  be  in  the  hands  of  elected  repre- 
sentatives of  the  people,  not  in  the  hands  of  an  industrial  oligarchy.  Indus- 
trial power  should  be  decentralized.  It  should  be  scattered  into  many  hands 
so  that  the  fortunes  of  the  people  will  not  be  dependent  on  the  whim  or 
caprice,   the  political  prejudices,   the  emotional   stability   of   a  few   self- 
appointed  men.  The  fact  that  they  are  not  vicious  men  but  respectable  and 
social-minded  is  irrelevant. 
I  will  today  discuss  briefly  some  dimensions  of  the  economic  costs  imposed 
by  excess  market  power.  Although  all  such  estimates  are  subject  to  error,  even 
cautious  ones  indicate  the  stakes  involved  are  enormous.  In  a  recently  com- 
pleted study  for  the  Joint  Economic  Committee,  my  colleagues  and  I  estimated 
that  in  1974  consumers  paid  about  $660  million  more  for  grocery  store  products 
in  concentrated  metropolitan  markets  than  in  competitively  structured  ones.2 
This  is  a  relatively  modest  amount  (0.6  percent  of  total  grocery  store  sales) 
compared  to  estimates  for  many  other  industries.  (The  average  percentage  was 
modest  because  most  of  the  overcharges  occurred  in  a  relatively  few  highly 
concentrated  markets.) 

According  to  Professor  Scherer's  "conservative  best  estimates,"  the  ineffici- 
encies and  related  costs  of  market  power  in  the  entire  economy  were  about  6.2 
percent  expressed  as  a  percent  of  gross  national  product  (G.N.P.)  in  1966.3 
Expressed  in  current  terms,  this  would  amount  to  over  $100  billion  in  1977.  In 
addition,  Scherer  estimates  that  the  annual  income  redistribution  effects  of 
market  power  (i.e.,  the  transfer  of  income  from  consumers  to  the  owners 
of  equity  capital)  was  about  3  percent  of  G.N.P.,  which  translates  to  over 
$50  billion  in  1977.*  The  income  distribution  effect  is  significant  because 
about  75  percent  of  privately  held  securities  are  owned  by  1  percent  of  Ameri- 
can families.  Not  only  do  these  income  redistribution  effects  raise  important 
questions  of  equity  in  a  democratic  society,  but  they  may  influence  attitudes  of 
the  less  fortunate  in  ways  that  ultimately  affect  the  performance  of  the  econo- 
my. More  on  this  shortly. 

Costly  as  are  the  above  consequences  of  market  power,  there  actually  may 
be  eveu  more  serious  effects.  I  have  in  mind  the  way  in  which  market  power 
impacts  on  the  two  most  important  economic  issues  Americans  have  struggled 
with  for  decades:  unemployment  and  inflation.  Although  the  empirical  evi- 
dence remains  mixed,  there  is  a  growing  consensus  among  economists  that  one 
of  the  major  costs  of  market  power  is  that  it  worsens  the  trade-off  between 
unemployment  and  inflation.5  The  historical  evidence  is  growing  and,  to  me,  is 
very  persuasive. 

The  Kennedy  and  early  Johnson  years  taught  us  that  semivoluntary  wage- 
price  controls  in  concentrated  industries  can  be  moderately  successful  in  push- 
ing toward  full  employment  without  triggering  inflation,  although  those  pro- 


2  B.  W.  Marion,  W.  F.  Mueller,  R.  W.  Cotterill,  F.  E.  Geithman,  and  J.  R.  Sehmelzer, 
The  Profit  and  Price  Performance  of  Leading  Food  Chains,  J970-74,  study  for  the  use 
of  the  Joint  Economic  Committee,  Congress  of  the  United  States,  Apr.  12,  1977. 

3  F.  M.   Scherer,  Industrial  Market  Structure  and  Economic  Performance,  1971,  p.  40S. 
*  Scherer,  op  cit.,  p.  409. 

5  For  the  author's  views,  see  Willard  F.  Mueller,  "Industrial  Concentration :  An 
Important  Inflationary  Force,"  in  H.  J.  Goldschmid,  ed.,  Industrial  Concentration:  The 
New  Learning,  1974,  pp.  280-306. 
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grams  impacted  more  heavily  on  labor  than  corporate  profits  and  salary  in- 
come. They  did  not,  of  course,  stop  with  the  Vietnam-caused  inflation  which 
they  were  not  designed  or  able  to  prevent. 

President  Nixon  taught  us  additional  lessons  about  the  market  power-infla- 
tion problem.  Flush  with  victory,  he  embraced  enthusiastically  an  antiinflation 
program  based  on  the  free  market.  The  result:  simultaneous  inflation  and  un- 
employment, climaxing  in  the  adoption  of  a  hastily  contrived  wage-price  control 
system.  After  this  system  was  phased  out,  President  Ford  reaffirmed  his  faith 
in  free  markets  by  pursuing  the  time-honored  laissez-faire  policy  of  relying 
exclusively  on  monetary  contraction  to  control  inflation.  The  result  was  an 
even  worse  disaster.  Despite  the  conscious  and  purposeful  contraction  of  the 
economy  resulting  in  the  highest  unemployment  rate  since  the  thirties,  inflation 
lingered  on. 

What  went  awry?  Did  not  orthodox  economics  teach  that  prices  and  wages 
would  stop  rising  when  factories  and  workers  were  idled  as  aggregate  demand 
was  contracted? 

The  trouble  was  not  inelegance  of  economic  theory.  Rather,  a  theory  assum- 
ing the  competitive  world  of  Adam  Smith  does  not  serve  well  an  economy 
where  market  power  will  not  yield  to  restrictive  monetary  policies.  The  fatal 
flaw  in  most  macroeconomic  planning  since  World  War  2  has  been  the  assump- 
tion that  free  markets  are  sufficiently  pervasive  to  discipline  key  price  and 
wage  decisionmakers.  Had  market  forces  been  keenly  competitive  in  all  indus- 
tries, as  they  are  in  many,  the  inflation  would  have  moderated  quickly  in 
response  to  the  monetary  and  fiscal  restraints  imposed  in  1969  and  again  in 
1974. 

Though  economists  still  debate  these  matters  heatedly  in  the  academic  jour- 
nals, those  forced  to  cope  with  the  problem  at  first  hand  increasingly  have 
come  to  recognize  that  unless  market  power  is  dissipated  or  harnessed,  it  is 
impossible  to  achieve  full  employment  without  inflation.  Even  that  steadfast 
disciple  of  laissez-faire  economics  and  an  architect  of  the  disastrous  1989-70 
experiment  with  free  markets.  Dr.  Arthur  F.  Burns,  chairman  of  the  Federal 
Reserve  System,  recognizes  that  market  power  makes  it  impossible  to  rely 
solely  on  macropolicies.  "Not  a  few  of  our  corporations  and  trade  unions,"  he 
has  said,  "now  have  the  power  to  exact  rewards  that  exceed  what  could  be 
achieved  under  conditions  of  active  competition.  As  a  result,  substantial  up- 
ward pressure  on  costs  and  prices  may  emerge  long  before  excess  aggregate 
demand  has  become  a  problem."  He  therefore  confesses  that  "managing  aggre- 
gate demand,"  alone,  "will  not  suffice  to  assure  prosperity  without  inflation." 

The  nexus  between  corporate  power  and  inflation  is  complex.  But  as  I  noted 
above,  perhaps  as  much  as  $60  billion  of  excess  profits  will  be  redistributed  in 
1977  from  consumers  to  the  holders  of  market  power.  I  agree  with  the  growing 
number  of  economists  and  public  policy  officials  who  believe  there  exists  a 
behavioral  link  between  high  profits  of  corporations  with  market  power  and 
the  wage  demands  of  organized  labor.  Simply  put,  the  inflation  problem  is 
intensified  by  a  struggle  over  income  distribution. 

Gardiner  Aekley,  a  member  of  the  Council  of  Economic  Advisers  during 
1962-1968,  sums  up  his  position  as  follows : 

My  vision  of  the  type  of  inflationary  process  which  now  concerns  us  sees 
it  as  essentially  the  byproduct  of  a  struggle  over  income  distribution,  oc- 
curring in  a  society  in  which  most  sellers  of  goods  and  services  possess 
some  degree  of  market  power  over  their  own  wages  or  prices  (in  money 
terms) .  The  extent  of  each  firm's  or  union's  power  at  any  given  time  is 
affected  by  structural  and  market  factors ;  the  manner  in  which  the  power 
is  used  is  affected  by  perceptions  of  what  is  happening,  and  by  political 
attitudes  and  social  norms.  ...  In  my  view,  the  model  of  an  inflation- 
generating  struggle  to  increase  or  protect  income  shares  .  .  .  provides  a 
substantially  meaningful  description  of  wage  and  price  behavior  in  a 
modern  industrial  economy.6 
Murray  L.  Weidenbaum,  Assistant  Secretary  of  the  Treasury  in  the  Nixon 
administration,  expresses  a  similar  theme : 


6  G.  Aekley,  "An  Incomes  Policy  for  the  1970's,"  Review  of  Economics  and  Statistics, 
54  (Aug.  1972),  p.  218. 
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The  concern  with  income  distribution  can  be  a  powerful  mechanism  for 
motivating  greater  use  of  potential  influence  over  wage  and  price  decisions. 
After  all,  why  should  a  blue  collar  worker  really  worry  about  his  wage 
increases  exceeding  the  growth  of  productivity  .  .  .  when  he  believes  that 
management  is  being  overpaid,  that  white  collar  workers  "loaf,"  and  that 
stockholders  are  obtaining  too  large  a  share  of  the  proceeds  both  at  current 
income  and  capital  gains?7 
If  this  interpretation  is  correct,  and  I  think  it  is,  the  entire  market  power- 
inflation  problem  is  much  more  complex  than  that  explained  by   simple  eco- 
nomic models.  I  am  always  amazed  that  those  who  see  with  great  clarity  how 
powerful  labor  unions  may  contribute  to  an  inflationary  spiral  by  demanding 
wage  settlements  outstripping  productivity  increases    (even  when  such  settle- 
ments are  designed  entirely  to  catch  up  with  inflation)    are  blind  to  the  role 
excess  corporate  power  plays  in  the  inflationary  process.  Such  economists  fail 
to   recognize  how  the  corporate  power  problem  may   influence  the  views  of 
labor.  So  long  as  some  corporations  are  permitted  to  enjoy  persistently  exces- 
sive profits,  labor  unions  cannot  be  expected  to  exercise  restraint  in  the  use  of 
their  power.  It  misses  the  point  to  argue  that  eliminating  monopoly  profits  in 
a  particular  industry  is  not  important  in  fighting  inflation  because  it  will  not 
affect  significantly  the  consumer  price  index.  This  ignores  the  reality  that  it  is 
unreasonable,  and  in  a  democracy  perhaps  impossible,  to  expect  some  persons 
to  exercise  restraint  unless  there  exists  a  national  policy  to  place  limits  on 
market  power  in  all  segments  of  the  economy.  Thus,  procompetition  policies 
play  the  dual  role  of  reducing  the  power  of  those  holding  it  and  encouraging 
other  holders  of  power  to  use  it  responsibly.  For  these  reasons,  antitrust  and 
other  procompetition  policies  are  an  essential  ingredient  of  any  program  de- 
signed to  expect  other  holders  of  power  not  to  abuse  their  power. 

This  leaves  us  with  a  choice :  either  enlarge  the  area  of  effective  competition 
or  enlarge  the  amount  of  Government  involvement  in  business  pricing  decisions. 
Increasing  the  extent  of  competition  in  the  economy  requires  a  comprehensive 
procompetition  policy,  embracing  more  than  vigorous  antitrust  legislation; 
Direct  legislative  initiatives  requiring  divestiture  in  cases  too  big  for  the  anti- 
trust agencies  to  handle ;  new  antitrust  legislation  simplifying  the  standards 
of  proof  in  shared-monopoly  cases  and  in  conglomerate  mergers ;  and  reforms 
that  will  increase,  where  practical,  the  role  of  competition  in  the  regulated 
industries. 

Perhaps  other  witnesses  and  certainly  many  elected  officials  will  caution 
prudence  in  dealing  with  excess  corporate  power,  arguing  that  no  constituency 
exists  for  needed  reforms.  I  submit  that  these  pleaders  for  inaction  are  out  of 
touch  with  the  views  of  the  average  American.  Listen  to  what  the  people  say 
when  they  are  asked  to  express  their  viws  on  these  issues  :8 

In  many  of  our  largest  industries,  one  or  two  companies  have  too  much 
control  of  the  industry.   (Agree:  5S  percent  in  1965;  82  percent  in  1975.) 

There's  too  much  power  concentrated  in  the  hands  of  a  few  large  com- 
panies for  the  good  of  the  Nation.  (Agree:  52  percent  in  1965;  78  percent 
in  1975.) 

For  the  good  of  the  country,  many  of  our  largest  companies  ought  to  be 
broken  up  into  smaller  companies.   (Agree:  37  percent  in  1965;  57  percent 
in  197.1.) 
Although  the  people  have  expressed  increasing  concern  with  centralization 
of  economic  power,  they  have  lost  confidence  in  their  government's  ability  to 
cope  with  the  problem.  "Whereas  in  1973,  60  percent  of  the  people  said  "Govern- 
ment regulation  is  a  good  way  of  making  business  more  responsive  to  people's 
needs,"  by  1975  only  53  percent  believed  the  Government  could  do  the  job.9 
This  may  reflect  the  post- Watergate  loss  of  confidence  in  Government's  ability 
to  do  anything  right.  But  it  may  also  reflect  a  common  belief  that  Government 
is  controlled  by  and  run  for  special  economic  interest  groups,  especially  large 


7  M.  L.  Weidenbaum,  "New  Initiatives  in  National  Wage  and  Price  Policy,"  Review  of 
Economics  and  Statistics,  54  (Aug.  1972),  p.  213. 

3  The  following  are  based  on  the  findings  of  the  Opinion  Research  Corporation,  which 
prepared  a  "public  opinion  index"  for  its  corporate  clients.  These  findings  were  reported 
by  Harry  W.  O'Neill,  Executive  Vice  President,  Opinion  Research  Corporation,  to  the 
Wisconsin  Association  of  Manufacturers  and  Commerce,  Sept.  24,  1976. 

8  Ibid. 
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corporations.  Nonetheless,  it  is  clear  that  a  constituency  for  reform  does  exist. 
What  is  needed  is  a  workable  program  and  enough  courageous  private  citizens 
and  public  officials  determined  to  make  this  the  generation  of  reform. 

[See  appendix  for  paper  of  Professor  Mueller  relating  to  this  subject.] 


Prepared  Statement  of  J.  Fred  Weston 

Does  industrial  concentration  have  pricing  and  employment  effects  which 
weaken  Government  efforts  at  stabilization?  Let  us  first  consider  the  facts 
on  pricing.  We  have  studied  the  relation  between  concentration  and  price 
change  for  a  number  of  time  segments.  The  results  are  consistent  in  showing 
that  price  increases  have  been  lower  in  the  more  concentrated  industries  and 
higher  in  the  less  concentrated  industries.  For  example,  in  the  decade  of  in- 
flation between  1967  and  1977  the  Wholesale  Price  Index  rose  by  80  percent. 
When  industries  are  divided  into  concentration  quartiles  we  find  that  the 
least  concentrated  industries  had  price  increases  10  percentage  points  higher 
than  the  industries  of  highest  concentration.  When  concentration  categories 
are  divided  into  thirds  the  least  concentrated  third  showed  price  increases  12 
percentage  points  higher  than  the  industries  with  greatest  concentration. 

Much  more  sophisticated  statistical  analyses  of  the  relationship  between 
concentration  and  price  change  have  also  been  made.  In  these  studies  other 
factors  such  as  output  and  wage  and  material  price  changes  are  held  con- 
stant in  a  regression  analysis.  Again,  the  influence  of  concentration  on  price 
change  in  negative,  sometimes  statistically  significant  and  sometimes  not.  The 
exception  is  the  subperiod  1954-58  which  can  be  readily  explained  by  the  fact 
that  we  were  coming  out  of  the  Korean  war  period  of  price  controls  which 
bore  more  heavily  on  large  firms  and  concentrated  industries.  The  superior 
price  performance  of  concentrated  industries  is  not  unique  to  the  United 
States.  Similar  studies  of  concentration  and  price  change  for  Western  Euro- 
pean countries  have  obtained  similar  results. 

Why  the  superior  price  performance  of  concentrated  industries?  Concentrated 
industries  have  substantially  higher  capital  intensity  ratios  than  less-concen- 
trated industries.  The  higher  capital  intensity  of  the  concentrated  industries 
is  also  associated  with  higher  rates  of  labor  productivity  and  higher  rates  of 
labor  productivity  growth. 

What  about  the  theory  that  concentration  leads  to  awareness  of  interde- 
pendence which  limits  competitive  behavior?  What  about  the  argument  that 
concentrated  industries  are  free  from  the  discipline  of  the  marketplace  and 
have  discretion  as  to  whether  and  when  and  by  what  amounts  to  raise  or 
lower  prices?  Solid  evidence  has  not  been  assembled  to  support  the  latter  as- 
sertions. Additional  studies  on  the  cyclical  price  patterns  of  firms  and  con- 
centrated industries  demonstrates  responsiveness  to  demand  as  well  as  cost 
changes.  To  see  why  this  is  so  we  need  to  understand  the  processes  of  competi- 
tion in  concentrated  industries. 

The  standard  textbook  view  of  oligopoly  pricing  is  that  because  firms  are 
aware  that  their  rivals  will  react  to  price  changes,  this  awareness  leads  to  a 
recognized  interdependence  that  forestalls  competition.  But  such  theory  is 
formulated  within  the  confines  of  assumptions  under  which  everything  else  is 
held  constant  so  that  only  output  and  pricing  decisions  remain  to  be  made. 
In  a  dynamic  longer  run  setting  it  is  not  appropriate  to  hold  the  many  other 
factors  constant  because  of  their  interaction  with  pricing  decisions. 

There  is  a  continuous  interaction  with  changes  in  the  general  economic  en- 
vironment and  rivals'  shifts  in  policies  which  require  large  firms  and  con- 
centrated industries  to  continuously  adjust  policies  with  respect  to  product 
characteristics,  quality,  prices,  sales  methods,  promotion  efforts,  service  or- 
ganizations and  financing  facilities.  Thus,  the  number  of  dimensions  on  which 
firms  of  all  sizes  compete  are  so  numerous  that  it  would  be  impossible  to  have 
the  kind  of  recognized  interdependence  assumed  when  all  decision  variables 
other  than  output  or  pricing  are  excluded  by  assumption  and  left  out  of  the 
analysis.  Furthermore,  the  advantage  gained  by  an  advance  in  R.  &  D.  cap- 
ability, production  methods,  etc.,  of  the  firm  is  much  greater  than  what  might 
be  achieved  by  collusion  on  price  or  output.  So  that  competition  in  achieving 
superior  products  and  cost  reduction,  in  fact,  produce  the  kind  of  efficiencies 
that  are  only  assumed  to  be  produced  by  atomistic  industries.  Thus,  the  cost 
reduction  and  productivity  gains  in  large  firms  in  concentrated  industries 
through  the  processes  of  competition  I  have  described  are  passed  on  in  the 
form  of  superior  price  performance. 
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The  preoccupation  with  industrial  concentration  may,  in  fact,  rest  upon  a 
statistical  illusion.  The  concentration  ratios  usually  cited  do  not  take  into  ac- 
count the  international  dimensions  of  markets.  When  such  adjustments  are 
made  we  find  that  of  a  sample  of  75  of  our  largest  industries  less  than  10 
percent  by  number  have  concentration  ratios  over  50  percent  and  more  than 
50  percent  have  concentration  ratios  of  25  percent  or  less.  It  is  the  industries 
characterized  by  high  concentration  that  the  international  dimensions  of  in- 
dustries are  particularly  found  to  be  important.  So  competitive  pressures  come 
from  the  international  nature  of  the  markets  traditionally  viewed  as  con- 
centrated in  the  United  States. 

It  is  then  argued  that  concentrated  industries  have  been  seeking  protection 
from  this  intensified  international  competition.  This  is  a  misinterpretation  of 
the  concerns  that  have  been  expressed  with  regard  to  international  competi- 
tion. Foreign  governments  have  provided  subsidies  and  protectionism  through 
a  number  of  indirect  methods.  Financial  assistance  and  guarantees  along  with 
virtual  prohibitions  on  foreign  investment  have  enabled  firms  in  some  developed 
countries  to  be  established  with  large  plant  sizes  to  capture  economies  of 
scale.  MNC's  in  multinational  corporations  in  foreign  countries  have  bene- 
fited from  more  favorable  income  tax  treatment  generally  and  particularly  for 
fast  writeoffs  of  investments  in  pollution  control  and  safety  equipment. 

Foreign  governments  have  had  positive  programs  to  increase  the  export  sales 
of  their  larger  firms  in  the  effort  to  capture  economies  of  large-scale  opera- 
tions. The  total  assets  of  the  100  largest  foreign  firms  by  1974  were  104  per- 
cent of  the  total  assets  of  the  100  largest  U.S.  firms.  Thus,  foreign  firms 
abroad  are  now  larger  and  growing  at  a  faster  rate  than  the  largest  firms  in 
the  United  States.  This  has  come  about  at  least  in  part  from  Government  help. 
If  we  are  to  obtain  the  benefits  of  free  competition  in  international  markets, 
that  competition  must  be,  in  fact,  free  of  various  types  of  foreign  government 
subsidies  and  protectionism. 

In  any  cataloging  of  the  sources  of  inflation  during  the  past  decade  a  num- 
ber of  international  dimensions  would  necessarily  receive  an  important  weight- 
ing. These  include  the  balance  of  payments  deficits  of  the  United  States  begin- 
ning in  the  mid-fifties  which  fueled  excess  liquidity  and  excess  growth  in  the 
world  monetary  stock.  The  quadrupling  of  oil  prices  spread  price  increases  to 
other  energy  sources  and  in  raw  material  inputs  and  increased  transportation 
costs.  A  shift  to  floating  exchange  rates  has  given  nations  greater  independence 
and  stimulated  economic  programs  resulting  in  domestic  inflation,  transmitted 
worldwide  through  effects  on  exchange  rates.  An  important  part  of  controlling 
world  inflationary  pressures  will  require  attempts  to  coordinate  individual 
national  economic  programs  and  coordinate  individual  country  treatment  of  its 
large  firms  and  its  important  industries.  In  entering  upon  such  negotiations  it 
would  not  make  sense  for  the  United  States  to  take  punitive  actions  against 
large  firms  in  concentrated  industries.  It  would  be  doubly  ironical  even  apart 
from  international  considerations  for  the  United  States  to  levy  handicaps  on 
large  firms  in  concentrated  industries  which  have  been  its  source  of  higher  pro- 
ductivity growth  that  have  blunted  the  underlying  inflationary  tendencies  in 
tha  world  economy. 

Additional  Questions  fob  the  Record  to  Dr.  Westion  From  Senator  Thurmond 

Dr.  Weston,  many  economists  who  favor  restructuring  of  concentrated  indus- 
tries appear  to  blame  these  industries  for  not  conforming  to  their  model  of 
what  competitive  markets  are.  Is  this  because  concentrated  industries  are  not 
competitive  or  is  it  because  this  model  of  competition  is  too  simplistic? 

A.  The  model  of  atomistic  or  competitive  industries  is  overly  simplistic.  It 
makes  it  easier  to  teach  some  elements  of  economics  to  assume  that  all  deci- 
sion variables  are  constant  except  pricing  and  output.  But  this  does  not 
establish  that  the  other  areas  of  decisions  are  not  equally  or  more  important. 
For  example,  the  development  of  R.  &  D.  capability  and  changes  in  product 
quality  can  make  a  firm  a  success  if  performed  well  or  result  in  failure  if  a 
firm  lags  behind  others.  Furthermore,  when  the  quality  of  product  changes 
while  its  nominal  price  is  unchanged,  this  is  equivalent  to  a  price  change  in 
relation  to  the  previous  quality.  When  the  many  dimensions  of  decision  areas 
are  taken  into  account,  it  is  clear  that  competition  is  as  vigorous  in  concen- 
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trated  industries  as  in  atomistic  industries  as  I  described  in  my  paper  sub- 
mitted for  the  record. 

Would  you  care  to  comment  on  the  impact  of  big  labor,  if  any,  on  competition 
in  the  marketplace? 

A.  The  role  of  labor  unions  has  been  studied  at  some  length.  The  basic  fact 
to  me  is  that  during  the  period  195S-65  the  wholesale  price  index  was  virtually 
stable.  Yet  we  had  both  strong  unions  and  concentrated  industries  during  that 
period  and  the  strength  of  neither  had  changed  when  price  inflation  beset  us 
in  the  following  decade.  Union  wages  are  found  not  to  be  higher  than  non- 
union wages  when  education,  training  and  experience  of  workers  are  taken 
into  account.  In  the  1976  Brookings  papers  no.  3,  Robert  Flanagan  finds  that 
unemployment  and  inflation  influence  newly  negotiated  wage  changes  in  about 
the  same  way  in  union  wages  as  in  nonunion  wages.  Some  dramatic  examples 
of  exclusionary  practices  by  some  unions  can  be  found  and  industrywide  bar- 
gaining takes  on  some  flavor  of  bilateral  bargaining  situations.  But  if  Govern- 
ment did  not  intervene  to  throw  its  strength  generally  to  the  union  side,  the 
outcome  of  bilateral  bargaining  would  reflect  underlying  economic  influences. 
It  is  the  Government  intervention  that  has  sometimes  resulted  in  cost  increases 
that  have  made  it  difficult  to  unwind  inflationary  expectations. 


Chairman  Kennedy  [continuing.]  Thank  you  both  very  much.  We 
will  recess  until  9 :30  tomorrow  morning. 

[Whereupon,  at  3 :30  p.m.,  the  hearing  was  recessed.] 
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THURSDAY,  MAY  12,  1977 

U.S.  Senate, 
Subcommittee  ox  Antitrust  and  Monopoly, 

of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  9  :45  a.m.  in  room  2228, 
Dirksen  Senate  Office  Building,  Hon.  Edward  M.  Kennedy,  chairman 
of  the  subcommittee,  presiding. 

Present :  Senators  Kennedy,  Thurmond,  Laxalt,  Metzenbaum,  and 
Allen. 

Also  present :  Thomas  Susman,  chief  counsel ;  Henry  Banta,  Terry 
Lytle,  and  Robert  Banks,  counsels ;  Walter  Measday,  chief  economist ; 
Emory  Sneeden,  minority  chief  counsel;  Peter  Chumbris,  minority 
consultant;  and  Garrett  Vaughn,  minority  economist. 

Senator  Kennedy.  The  subcommittee  will  come  to  order. 

OPENING  STATEMENT  OF  SENATOR  KENNEDY 

Today  marks  the  fifth  and  final  day  of  the  Antitrust  Subcommittee's 
enforcement  oversight  hearings.  We  have  heard,  and  will  continue  to 
hear  today,  a  number  of  the  lawyers,  judges,  businessmen,  economist? 
academicians,  and  Government  officials  who  have  analyzed  the  effec 
tiveness  of  our  present  antitrust  enforcement  efforts  and  have  pro- 
posed changes  in  the  laws,  procedures,  and  agency  organizations  neces- 
sary to  improve  those  efforts. 

Though  nearing  the  end  of  this  series  of  hearings,  the  subcommittee 
is  but  beginning  its  work  for  the  95th  Congress. 

We  have  been  challenged  to  update  or  clarify  the  basic  antitrust 
laws.  We  have  been  urged  to  provide  the  enforcement  agencies  with 
greater  authorities  and  resources.  We  have  been  told  of  the  need  to 
revise  and  refine  the  relationship  between  the  FTC  and  the  Justice 
Department.  We  have  seen  organizational  deficiencies  and  misplaced 
emphasis  on  priorities  in  the  enforcement  agencies,  which  will  de- 
mand continuing  oversight.  We  have  found  a  myriad  of  problems  with 
litigating  major  cases  which  we  must  work  with  the  courts  and  the 
Government  and  bar  to  resolve. 

The  Antitrust  and  Monopoly  Subcommittee  will  be  calling  on  the 
judiciary,  the  business  community,  the  bar,  and  Government  agencies 
in  the  days  and  months  to  come  as  we  determine  our  own  priorities 
and  chart  our  own  courses  of  action  to  deal  with  the  problems  uncov- 
ered by  these  hearings  and  the  challenges  posed  by  our  witnesses. 
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We  will  continue  the  vigorous  legislative  and  oversight  activities 
of  the  subcommittee  to  fulfill  our  responsibility  to  the  Senate  and  the 
American  people. 

The  impact  of  international  trade  on  market  competition  in  the 
United  States  is  a  complex  but  necessary  area  of  study  for  this  sub- 
committee, Yesterday,  Attorney  General  Bell,  noted  some  legal  param- 
eters of  the  issue,  ranging  from  predatory  pricing  to  Government- 
subsidized  firms  and  cartels. 

To  help  the  subcommittee  with  its  deliberations  today,  we  have 
Hon.  Fred  Bergsten,  the  Assistant  Secretary  for  International  Af- 
fairs of  the  Department  of  the  Treasury.  We  look  forward  to  vour 
testimony,  Mr.  Bergsten. 

STATEMENT  OF  HON.  C.  FRED  BERGSTEN,  ASSISTANT  SECRETARY 
OP  THE  TREASURY  FOR  INTERNATIONAL  AFFAIRS 

Mr.  Bergsten.  Thank  you,  Mr.  Chairman. 

It  is  a  great  pleasure  to  be  here  to  talk  about  what  we  feel  is  a  very 
intimate  relationship  between  international  trade  and  domestic  anti- 
trust policy. 

When  President  Carter  announced  his  anti-inflation  program  on 
April  15  of  this  year,  he  included  a  prominent  reference  to  interna- 
tional trade :  "Trade  can  play  an  important  role  in  the  fidit  against 
inflation.  It  is  an  effective  means  of  improving  and  maintaining  com- 
petition within  American  industry." 

In  this  statement,  the  President  clearly  indicated  one  aspect  of  the 
relationship  between  trade  and  antitrust  policy.  Competition  from 
abroad  provides  an  important  spur  to  competition  in  our  own  econ- 
omy. Such  a  spur  is  particularly  important  in  industries  dominated  by 
a  few  large  firms,  where  domestic  competion  may  be  inadequate  to 
provide  such  pressure. 

A  second  facet  of  the  relationship  between  trade  and  competition 
policy  relates  to  the  effort  of  sellers  which  are  heavily  concentrated 
abroad  to  limit  competition  in  world  markets.  One  effect  of  such 
limitation  is  to  raise  prices  to  American  and  other  consumers.  OPEC 
is  of  course,  the  premier  example,  but  such  efforts  have  been  made 
frequently  throughout  modern  history. 

A  third  relationship  between  trade  policy  and  antitrust  policy  re- 
lates to  U.S.  exports.  When  world  markets  are  relatively  open,  Ameri- 
can firms  can  maximize  their  competitive  positions  by  increasing  pro- 
duction runs  and  learning  from  their  counterparts  in  other  countries. 
Oligopolistic  collusion  at  home  is  much  less  likely  when  American  firms 
can  find  increasing  outlets  for  their  energies  in  expanding  their  mar- 
kets abroad.  Hence  there  are  three  major  interfaces  between  trade  pol- 
icy and  competition  policy.  The  interrelationship  among  the  three  rein- 
forces the  implication  of  each  that  the  most  open  possible  trade  policy 
is  most  supportive  of  the  basic  goals  of  antitrust  policy:  A  relatively 
open  U.S.  market  for  imports  maximizes  the  likelihood  that  foreign 
markets  will  remain  open  for  U.S.  exports:  a  relatively  open  U.S. 
market  for  imports  reduces  the  risk  that  other  countries  will  limit 
our  access  to  their  exports. 
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An  avoidance  of  export  controls  by  the  United  States  reduces  the 
likelihood  that  other  countries  will  deny  our  access  to  their  supplies 
by  erecting  export  controls  on  their  own  products. 

Two  policy  implications  arise  from  this  line  of  analysis. 

First,  U.S.  antitrust  policy  would  be  weakened  by  widespread 
resort  to  new  barriers  to  imports  or  exports  in  this  country. 

Second,  U.S.  antitrust  policy  can  be  strengthened  by  achieving, 
in  the  multilateral  trade  negotiations  in  Geneva  and  elsewhere,  fur- 
ther reductions  in  barriers  to  international  trade  flows  and  new  inter- 
national rules  which  would  limit  more  effectively  the  ability  of  coun- 
tries to  erect  barriers  to  imports,  the  safeguard  clause,  or  to  exports 
access  to  supply  rules. 

Many  different  factors  must  be  considered,  of  course,  in  all  trade 
policy  decisions.  For  example,  the  impact  on  domestic  employment 
of  rapid  increases  of  imports  in  a  particular  product  can  simply  be 
too  rapid  and  too  pervasive  to  be  permitted  to  continue  unabated. 
Hence,  President  Carter  has  directed  the  negotiation  of  orderly  mar- 
keting agreements— OMA's— with  the  two  countries— Taiwan  and 
Korea— whose  increased  sales  equaled  almost  100  percent  of  the  in- 
crease in  U.S.  imports  of  shoes  over  the  past  2  years,  and  the  one 
country— Japan— which  accounts  for  over  80  percent  of  all  imports 
of_color  television  sets  and  whose  sales  rose  by  over  150  percent  in 
1976  alone. 

In  addition,  there  can  be  other  problems  in  the  trade  area.  Cutrate 
selling  by  foreign  companies  could  in  some  cases  eliminate  domestic 
and  other  foreign  firms  from  a  given  market  and  thus  reduce  com- 
petition over  the  long  run.  Antidumping  duties  should  be  applied 
vigorously  in  such  cases.  Export  subsidies  by  foreign  governments 
could  have  similar  effects  and  should  be  met  promptly  by  counter- 
vailing duties.  In  some  cases,  imports  could  cause  national  security 
problems. 

Hence,  any  given  trade  policy  decision  must  weierh  carefully  a 
variety  of  competing  factors.  Nothing  which  I  say  today  should  be 
construed  as  depicting  or  advocating  a  simplistic  or  single-factor 
approach  to  this  complex  subject.  Nevertheless,  this  administration 
has  repeatedly  indicated  its  strong  adherence  to  an  overall  trade  policy 
which  is  as  open  as  possible.  As  President  Carter  said,  in  the  first 
sentence  of  his  decision  in  the  escape  clause  case  on  shoes :  "I  am  very 
reluctant  to  retrict  international  trade  in  any  way." 

Just  last  week  in  London,  the  President  led  the  efforts  to  incorpo- 
rate a  strong  commitment  to  liberal  trade  into  the  language  of  the 
summit^  communique,  and  from  the  standpoint  of  antitrust  policy, 
the  subject  of  these  hearings  today,  an  open  trading  system  is  hio-hly 
desirable. 

With  regard  to  imports  and  competition  in  the  U.S.  market,  few 
Americans  would  quarrel  with  the  need  to  resist  export  controls  by  our 
foreign  suppliers  or  impact  controls  by  our  foreign  customers— for 
antitrust  as  well  as  much  broader  economic  and  political  reasons.  Hence 
I  will  focus  my  remarks  today  on  the  relationship  between  imports  and 
competition  within  the  U.S.  market  which,  to  put  it  mildly,  is  a  much 
more  controversial  subject.  The  fundamental  point  is  that  import  com- 
petition stimulates  innovation  and  efficiency.  The  competitive  environ- 
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ment  nourished  by  the  relatively  open  trade  posture  of  the  United 
States  over  the  past  40  years  has  spurred  American  industries  to  make 
steady  improvements  in  the  range  and  quality  of  available  goods. 

Import  barriers,  by  contrast,  permit  protected  industries  to  raise 
prices  and  reduce  incentives  to  improve  the  quality  of  their  output,  as 
has  resulted  in  a  number  of  developing  countries  which  pursued  im- 
port-substitution strategies  of  economic  development  in  the  fifties  and 
sixties.  They  promote  an  efficient  allocation  of  resources  and  detract 
from  our  ability  to  produce  the  things  we  make  best.  Through  these 
effects,  open  international  trade  serves  consumers' — the  ultimate  bene- 
ficiary of  all  antitrust  policies. 

Imports  hold  down  prices  and  stimulate  the  discovery  of  cost-saving 
technology  and  other  innovations.  Trade  barriers,  by  contrast,  raise 
prices  to  consumers  and  push  up  the  cost  of  living. 

When  import  penetration  raises  serious  problems  for  a  domestic 
industry,  it  is  always  sensible  for  the  Government  to  consider  helping 
that  industry  to  improve  its  competitive  position  directly  as  an  alterna- 
tive to  providing  insulation  from  the  forces  of  the  marketplace.  The 
burden  of  import  restrictions  falls  particularly  heavily  on  low-income 
consumers  who  tend,  to  spend  a  greater  share  of  their  budgets  on  pro- 
tected items,  such  as  low-cost  meat  and  shoes. 

In  some  cases,  foreign  suppliers  respond  to  trade  barriers  by  discon- 
tinuing lower-priced  items  in  favor  of  those  with  higher  unit  prices. 
This  tendency  also  hurts  poorer  Americans  more  than  others.  The  bene- 
fits of  an  open  trading  system  in  holding  down  the  rate  of  inflation 
extend  across  our  entire  economy.  But  competition  from  abroad  is 
especially  important  in  industries  dominated  by  a  few  large  firms, 
since  these  are  the  industries  which  may  be  least  responsive  to  market 
pressure.  In  such  industries,  imports  help  to  brake  price  increases  and 
can  provide  critically  important  incentives  for  diversification  of  pro- 
duction in  response  to  new  market  trends. 

I  shall  illustrate  this  point  by  reference  to  two  major  American  in- 
dustries: steel  and  automobiles.  In  the  case  of  steel,  the  steel  industry 
illustrates  the  price-restraining  effects  of  imports  under  normal  cir- 
cumstances. Steel  prices  comprise  a  major  component  of  the  overall 
price  level  in  our  economy  and  tend  to  act  as  a  bellwether  for  prices 
throughout,  the  economy.  But  the  steel  industry  is  highly  concentrated. 
As  we  see  now,  the  major  companies  set  prices  and  exercise  reasonably 
effective  price  leadership.  List  prices  increase  but  they  seldom  decline. 
Imports,  which  supply  about  15  percent  of  domestic  consumption,  are 
of  key  importance  in  this  setting. 

A  major  stndv  of  steel  prices,  undertaken  by  the  Council  on  Wage 
and  Price  Stability  in  1975,  concluded  that: 

The  chief  limits  on  administered  price  increases  have  heen  potential  loss  of 
steel  markets  to  imports  and  Government  opposition.  Imports  are  very  important 
in  providing  some  flexibility  or  elasticity  in  steel  supply. 

The  postwar  history  of  steel  prices  demonstrates  the  point.  From 
1916  to  1958.  there  was  virtually  no  import  competition.  In  those  years, 
steel  prices  increased  by  141  percent,  as  compared  to  61  percent  for 
all  industrial  prices,  including  steel.  Steel  prices  contributed  sub- 
stantially to  the  inflation  of  the  period. 
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In  the  decade  from  1959  to  1968,  however,  imports  grew  from  2 
million  tons  a  year  to  14  million  tons  and  reached  about  14  percent  of 
U.S.  consumption.  During  this  period,  Japan  and  Europe  developed 
modern  and  highly  efficient  steel  industries  that  competed  successfully 
with  older  U.S.  steel  plants.  Spurred  by  this  competitive  pressure,  U.S. 
industry  belatedly  adopted  the  most  modern  production  techniques  and 
began  to  invest  huge  sums  of  capital  to  improve  its  efficiency.  Steel 
prices  in  the  United  States  remained  essentially  stable  during  the 
entire  decade  from  1959  to  1968. 

In  late  1968,  the  U.S.  steel  industry  and  the  U.S.  Government  co- 
operated in  obtaining  voluntary  restraint  agreements — VEA's — from 
the  major  exporters.  In  the  3  years  following  the  initiation  of  these 
agreements,  the  U.S.  industry  raised  its  prices  five  times  as  much  as 
it  had  in  the  previous  8  years.  The  wholesale  price  index  for  finished 
steel  products  rose  by  23  percent,  as  opposed  to  10  percent  for  all 
industrial  products,  including  steel.  To  be  sure,  other  far-tors  than  the 
change  in  U.S.  trade  policy  were  involved,  but  the  correlation  between 
the  two  is  highly  suggestive. 

According  to  a  detailed  study  done  for  the  Department  of  Labor 
by  the  Public  Research  Institute,  the  voluntary  restraint  agreement 
added  about  $1.5  billion,  in  I960  dollars,  to  the  cost  of  steel  for  U.S. 
consumers.  This  figure  comes  from  James  Jandrow  et  al..  "Removing 
Restrictions  on  Imports  of  Steel,*'  May  1975.  This  translates  to  about 
$2.7  billion  in  1975  dollars. 

A  more  recent  analysis  estimates  that  the  voluntary  restraint  agree- 
ment caused  steel  prices  to  increase  by  $26  to  $39  per  ton,  meaning  that 
the  price  of  steel  would  have  been  13  to  15  percent  lower  in  the  absence 
of  the  voluntary  restraint  agreement.1 

Interestingly,  the  data  showed  that  U.S.  production  was  only  slightly 
above — and  in  1  year  actually  below — what  it  would  have  been  with- 
out the  agreement. 

Voluntary  restraint  agreements  have  a  further  adverse  effect  on  the 
concerns  of  this  subcommittee.  In  contrast  to  an  import  quota  admin- 
istered by  the  United  States,  a  voluntary  restraint  agreement  forces 
companies  in  supplying  countries — usually  aided  by  their  govern- 
ments— to  organize  tightly  to  administer  the  restraints.  In  so  doing. 
the  firms,  of  course,  seek  to  maximize  the  value  of  their  sales,  both  by 
raising  prices  as  much  as  possible  and.  in  the  case  of  volume-based, 
rather  than  value-based,  quotas  by  switching  from  lovr-eost  to  high- 
Cost  items. 

Hence,  the  agreements  strengthen  anticompetitive  tendencies  in  in- 
dustries abroad; 

Steel,  however,  also  reveals  the  complexities  of  international  trade, 
including  its  impact  on  pricing  and  competition  policy.  When  world 
demand  for  steel  was  booming  in  1973  and  early  1974.  the  prices  of 
imported  steel  came  to  exceed  domestic  prices.  In  a  sense,  this  simply 
meant  that  foreign  suppliers  showed  greater  flexibility  in  their  pricing 
on  the  upside  as  well  as  the  downside.  But  the  episode  also  raises  ques- 
tions about  the  reliability  and  benefits,  under  contemporary  circum- 
stances, of  steel  imports. 


1  See.   Wpndy   Emery  Tokacs,    "Quantitative  RestricHons   on   International  Trade, 
published  Ph.  D.  dissertation,  Johns  Hopkins  University,  1976,  p.  101. 
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To  what  extent  do  the  practices  of  governments  in  other  countries 
promote  the  ability  and  willingness  of  foreign  steel  suppliers  to  cut 
their  prices?  Do  such  practices  support  the  usual  objectives  of  inter- 
national trade  ?  How  do  they  affect  the  national  interests  of  the  United 
States?  These  issues  require  careful  consideration  by  the  administra- 
tion, and  we  are  now  proceeding  with  a  review  of  them. 

The  case  of  automobiles  illustrates  two  other  advantages  of  imports : 
The  enrichment  of  choices  available  to  the  U.S.  consumer  and  the 
promotion  of  an  energy-efficient  and  environmentally  sound 
technology. 

Before  the  midfifties,  imports  were  negligible.  Sports  cars  and 
luxury  items,  like  Mercedes-Benz  and  Jaguar,  had  never  been  statis- 
tically significant.  Beginning  in  1955,  however,  Volkswagen  led  the 
way  into  the  U.S.  market  for  small  car  imports.  By  1958,  imports 
had  captured  over  10  percent  of  the  market.  Recovery  from  the  1957- 
58  recession  reduced  the  demand  for  small  cars  somewhat,  however, 
and  imports  fell  to  5  percent  of  the  market  by  1962. 

Throughout  the  sixties,  in  response,  U.S.-produeed  automobiles 
swelled  in  size  as  incomes  rose  and  real  gasoline  prices  fell.  There  was 
a  clear  correlation :  As  imports  fell,  the  size  and  energy  consumption 
of  American-made  cars  rose. 

The  seventies  witnessed  a  new  and  dynamic  upsurge  of  imports. 
The  recession  of  1970-71,  the  passage  of  tough  antipollution  laws,  and 
skyrocketing  petroleum  prices  all  pointed  to  the  need  for  smaller 
and  more  fuel-efficient  cars.  This  trend  accentuated  the  shift  toward 
imports.  By  1975,  imports  had  reached  an  all-time  high  and  accounted 
for  over  20  percent  of  our  domestic  automobile  consumption.  Most 
of  this  growth  stemmed  from  small  and  economical  cars,  such  as 
Datsun  and  Toyota. 

But  new  technology  was  also  a  factor.  One  manufacturer — Volvo — 
has  just  marketed  a  car  equipped  with  a  new,  three-way  catalyst  system 
which  many  experts  believe  will  be  adopted  by  U.S.  automobile  pro- 
ducers in  order  to  meet  the  air  quality  standards  set  for  the  eighties  by 
the  Clean  Air  Act. 

Such  import  competition  again  forced  the  domestic  industry  to 
respond.  In  1971,  the  Vega  and  Pinto  made  their  appearance.  U.S. 
companies  also  extended  their  production  abroad,  and  models  pro- 
duced by  U.S.  companies  in  foreign  countries — such  as  Opel,  Capri, 
and  Dodge  Colt — have  risen. 

Imports  clearly  forced  the  U.S.  industry  to  develop  a  capacity  to 
produce  smaller  and  more  fuel-efficient  cars,  a  capacity  which  it 
lacked  almost  entirely  less  than  10  years  ago.  It  is  this  previous 
competition  from  imports  which,  paradoxically,  places  Detroit  in 
a  position  in  1977  to  be  able  to  contribute  positively  to  the  energy 
program  proposed  by  President  Carter  on  April  20. 

At  present,  more  than  90  percent  of  imported  cars  are  fuel-efficient, 
whereas  less  than  half  of  U.S.-made  cars  are  fuel-efficient.  Average 
city-highway  mileage  of  imported  cars  is  typically  around  25  to  35 
miles  per  gallon,  whereas  1977  models  of  U.S.  produced  cars  registered 
an  average  city-highway  mileage  of  about  16  to  17%  miles  per  gallon. 

But  less  than  half  is  better  than  nothing,  and  16  miles  per  gallon 
is  better  than  in  the  past.  Without  the  nrevious  import  competition, 
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Detroit  would  have  confronted  the  energy  crisis  in  a  hopeless  posi- 
tion. Indeed,  its  position  might  have  precluded  the  possibility  o± 
adopting  a  program  as  essential  to  our  Nation's  future  as  the  one 
proposed  by  the  President. 

Like  steel,  however,  the  auto  case  also  illustrates  the  complexities 
involved  in  international  trade  and  its  relationship  to  domestic  com- 
petition. .  .  , 

On  the  one  hand,  still  heavier  reliance  on  imports  might  enable  us 
to  meet  more  quickly  the  President's  goals  for  saving  gasoline,  and, 
on  the  other  hand,  seizure  of  a  much  greater  share  of  the  U.S.  market 
by  imports  could  well  discourage  the  transition  in  Detroit  which  is 
desperately  needed,  both  for  the  longrun  future  of  American  energy 
policy,  and  for  maintaining  the  strength  and  levels  of  employment  of 
a  key  American  industry. 

Frankly,  we  have  not  yet  resolved  this  dilemma,  but  we  plan  to 
work  closely  with  the  other  major  auto-producing  nations  to  find  solu- 
tions which  will  provide  fair  and  equitable  treatment  for  them  as  well 
as  support  the  longer  term  goals  of  our  own  energy  efforts. 

In  conclusion,  it  is  clear  that  international  trade  can  support  Ameri- 
can antitrust  policy  in  several  key  respects.  By  providing  steady  com- 
petitive pressure  on  American  industry  at  home ;  by  limiting  the  risk 
that  other  countries  will  limit  our  access  to  their  supplies;  and  by  pro- 
viding global  markets  which  permit  American  firms  to  maximize  their 
productive  efficiency.  Trade  policy  should  thus  be  viewed  as  an  im- 
portant ally  of  antitrust  policy. 

At  the  same  time,  many  factors  other  than  antitrust  must  of  course- 
be  considered  in  formulating  U.S.  trade  policy.  No  issue  which  com- 
prises so  many  domestic  and  international  complexities  can  be  foimded 
solely  on  a  single  criterion.  Nevertheless,  this  administration  seeks  to 
maintain  maximum  freedom  for  international  trade,  and  the  factors 
being  considered  by  this  subcommittee  are  a  central  element  in  that 
approach.  Thank  you  very  much. 

Senator  Kennedy.  Thank  you. 

You  didn't  talk  about  the  other  side  of  the  coin,  about  what  is  hap- 
pening in  these  other  countries  in  terms  of  freezing  out  American 
products.  There  is  very  little  I  could  differ  with  you  concerning  your 
formal  statement.  However,  you  don't  really  say  much  about 
restrictions. 

I  don't  know  whether  to  assume  from  your  statement  that  if  anyone 
sends  a  product  over  here,  no  matter  what  the  cost  is — or  how  cheap 
it  is — even  if  it  results  from  predatory  pricing  or  dumping,  we  should 
be  willing  to  take  these  products  or  do  we  look  behind  those  matters. 
These  are  the  realities,  let  alone  the  disaster,  of  assistance. 

Frankly,  there  is  not  much  on  which  I  differ  with  you,  except  I  think 
that  your  statement  is  in  a  never-never  world.  It  isn't  the  practical  kind 
of  world,  either  that  we  are  dealing  with  in  terms  of  international 
trade  or  the  realistic  world  concerning  its  impact  here  in  the  United 
States.  I  don't  know  whether  that  is  fair,  but  it  is  basically  how  I  view 
it.  I'm  sure  you  have  some  reactions  to  that. 

Mr.  Bergsten.  Yes;  I  do,  Mr.  Chairman.  At  the  outset,!  said  very 
explicitly  two  things  that  relate  to  what  I  think  you  were  just  raising. 
One  was  that  we  have  a  major  interest  in  freeing  foreign  markets  to 
our  exports  for  anticompetitive  reasons,  as  well  as  a  wide  array  of 
reasons. 
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Senator  Kennedy.  What  are  we  doing  on  that?  If  Ave  are  going  to 
try  to  achieve  all  the  balances  and  the  advantages,  how  are  we  doing  it 
and  what  is  the  administration  attempting  to  do  on  it  ? 

Mr.  Bergsten.  The  major  way  in  which  we  are  trying  to  bring  down 
foreign  trade  barriers  is  through  the  multilateral  trade  negotiations  in 
Geneva — the  so-called  Tokyo  round.  I  think  you  probably  noticed,  in 
the  summit  communique  coming  out  of  London  last  week,  a  very  ex- 
plicit set  of  areas  in  which  the  heads  of  government  agree  there  must 
be  progress  on  those  multilateral  trade  talks  in  reducing  tariff  barriers 
around  the  world,  nontariff  barriers  to  trade,  such  as  Government 
procurement  practices,  standards  in  international  trade  and  customs 
valuation  procedures. 

Senator  Kennedy.  How  have  those  grown  in  the  last  5  to  8  years  ? 
They  have  grown  rather  dramatically,  haven't  they  ?  Certainly  since 
the  Kennedy  round,  they  have. 

Mr.  Bergsten.  I  think  what  is  impressive  is  that  they  have  not 
grown  more  than  they  have. 

Senator  Kennedy.  That's  like  the  patient  who  is  sick  and  yesterday 
his  temperature  went  from  100  to  105  and  today  it  only  went  from  105 
to  107,  and  the  guy  sa}'s  he's  getting  better  because  he's  getting  sick 
slower. 

Mr.  Bergsten.  That's  not  what  I  meant.  What  I  meant  was  the  fol- 
lowing: If  you  had  asked  me  in  1970  or  1971  to  envisage  a  world  over 
the  next  5  years  in  which  the  unemployment  rate  would  hit  9  percent 
in  this  country  and  where  there  would  be  1  million  people  unemployed 
in  Germany,  England,  Italy,  Japan,  and  France,  and  if  you  had  added 
on  to  that  something  like  the  oil  crisis  which  caused  a  $50  to  $60  billion 
swing  in  trade  balances  around  the  world,  and  asked  for  a  predictioii 
of  what  would  happen  to  trade  policies,  I  think  almost  every  expert 
you  asked  would  have  predicted  a  massive  increase  in  trade  barriers 
because  countries  couldn't  have  taken  it. 

Senator  Kennedy.  That's  right. 

Mr.  Bergsten.  I  think  what  is  really  impressive  is  that  there  has 
been  no  such  massive  increase  in  trade  barriers.  The  countries  have 
basically  retained  this  open  trading  world  despite  the  series  of  massive 
shocks  to  the  world  economy.  All  through  this  period,  the  growth  of 
international  trade  has  increased  dramatically. 

The  U.S.  trade  sm-plus  improved  dramatically  between  1972  and 
1975  by  about  $40  billion,  if  you  exclude  what  happened  to  the  price 
of  oil.  This  shows  how  greatly  trade  improved  the  situation  of  our  own 
economy.  More  recently,  because  of  the  further  increase  in  oil  prices 
and  because  our  own  economy 

Senator  Kennedy.  Basically,  we  deflated.  That  was  the  floating 
currency,  wasn't  it  ? 

Mr.  Bergsten.  The  exchange  rate  of  the  dollar  restored  our  competi- 
tive position. 

On  your  specific  question  about  trade  barriers  in  other  countries, 
certainly  there  have  been  some  increases.  The  Japanese  and  European 
have  struck  a  deal  restraining  Japanese  exports  of  steel  to  the  Common 
Market.  Very  honestly,  we  have  to  say  that  we  were  the  ones  that  pro- 
vided the  precedent  for  that.  As  far  back  as  1968  and  1969,  as  I  said  in 
my  testimony,  we  worked  out  restraints  with  the  Japanese  which  the 
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Europeans  screamed  about  exactly  the  same  way  for  5  years,  and  then 
they  went  out  and  struck  a  similar  deal. 

I  think  it  would  be  difficult  to  say  that  in  the  period  since  the 
Kennedy  round,  there  has  been  a  greater  increase  in  barriers  to  imports 
in  other  countries  than  in  this  country.  I  think  any  indicator  of  trade 
balances  or  market  shares  or  anything  you  would  want  to  point  to 
would  support  that. 

For  example,  if  you  look  at  the  share  of  U.S.  exports  in  world  trade 
of  manufactured  products,  since  we  got  the  exchange  rate  adjustment 
of  1971  and  1973,  our  share  has  been  rising  steadily.  Our  competitive 
position  and  our  ability  to  penetrate  foreign  markets  have  been  rising 
steadily.  Certainly,  there  are  foreign  barriers,  and  we  could  be  doing 
even  better.  And  that's  whv  we  are  trving  to  negotiate  them  down  in 
the  Tokyo  round. 

But  I  think  it  would  be  hard  to  say  that  other  countries  are  more 
restrictive  at  the  margin. 

Senator  Kennedy.  It  was  at  least  my  impression  that  particularly 
in  Japan  and  the  European  countries  that  that  has  been  the  case.  Quite 
frankly,  the  expansion  of  trade  has  resulted  from  the  increase  in  the 
cost  of  petroleum  products.  In  terms  of  the  world  community  this 
worked  to  our  advantage  since  we  were  less  dependent  certainly  than 
our  principal  competitors  in  Western  Europe  on  the  floating  exchange 
rates  rather  than  the  movements  of  trade  barriers  or  any  of  the  other 
factors  on  it. 

But  that  is  getting  away  from  the  point. 

"What  is  your  position  in  terms  of  dumping?  Should  Ave  be  looking 
behind  what  these  other  countries  are  doing  with  cartels? 

Mr.  Bergsten.  Yes.  I  think  clearly  we  should  be  looking  behind 
them.  Again,  in  my  statement,  I  said  that  in  cases  where  there  are 
unfair  trade  practices — be  they  dumping  by  private  firms  or  export 
subsidies  by  foreign  governments — which  cause  injury  to  American 
producers,  clearly  we  should  respond  vigorously,  both  though  anti- 
dumping duties  and  through  countervailing  duties.  I  would  certain- 
ly think  we  should  not  accept  the.  fruits,  such  as  they  are,  of  unfair 
foreign  trade  practices.  That  is  unsustainable  in  terms  of  our  domestic 
employment  situation  and  our  ability  to  reciprocally  lower  trade  bar- 
riers. This  administration,  in  its  Sy2  months,  has  been  very  actively 
and  aggressively  using  exactly  those  policy  tools.  We  have  imposed 
countervailing  duties  now  in  a  large  number  of  cases  since  January  20. 
We  'nave  never  once  used  the  waiver  authority  which  is  in  the  legisla- 
tion. We  have  hit  some  countries  and  ^omn  kinds  of  practices  that 
have  never  been  hit  before  for  exactly  the  reasons  that  you  are 
suggesting. 

It  is  our  intention  to  demonstrate,  through  the  use  of  that  policy 
tool,  that  it  is  absolutely  essential  for  other  countries  to  reduce  their 
oxnort  subsidy  practices.  We  are  hoping  to  negotiate  an  effective 
reduction  of  those  practices  in  the  Tokyo  round.  WTe  have  been  very 
actively  and  faithfully  carrying  out  the  countervailing  duty  statute 
with  not  a  single  waiver  so  far. 

We  are  also  trying  an  extension  of  the  countervailing  practice  to 
some  types  of  foreign  export  subsidies  that  have  never  been  counter- 
vailed bv  the  United  States. 
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So  we  can  fully  share  the  view  that  we  have  to  be  pragmatic  and 
very  tough  in  trade  policy  so  that  over  the  longer  run  we  can  achieve 
the  fundamental  objective  of  getting  rid  of  those  kinds  of  unfair  trade 
practices. 

Senator  Kennedy.  What  percent  of  the  market  would  you  let  them 
have?  Should  it  just  be  whatever  the  economics  are,  or  would  you  say 
they  should  get  50  percent  of  the  market? 

Mr.  Bergsten.  I  would  not  look  to  any  specific  market  share.  It 
really  does  differ  from  industry  to  industry,  depending  on  the  com- 
petitive position. 

Senator  Kennedy.  Or  should  they  get  the  whole  thing? 

Mr.  Bergsten.  I  was  going  to  say  that  it  depends  on  a  lot  of  other 
things  too,  like  the  importance  of  the  industry  to  our  national  security 
and  our  domestic  employment  situation. 

Senator  Kennedy.  Let's  talk  a  little  bit  about  that,  and  how  you 
view  these  various  balances. 

Mr.  Bergsten.  One  more  point  on  the  last  question  that  relates  to 
that :  I  think  what  may  be  more  important  than  the  market  share  is 
the  pace  of  change  in  the  market  share. 

Where  there  is  a  tremendous  increase  in  the  inflow  of  imports  in  a 
given  year,  like  color  television  sets  from  Japan  in  1976,  it  is  simply 
too  rapid  to  permit  us  to  adjust  in  terms  of  employment  and  other 
considerations.  In  that  case,  Bob  Strauss  is  now  negotiating  a  restraint 
agreement  to  try  to  right  that  situation. 

When  a  couple  of  countries  increase  their  shoe  sales  to  us  by  100 
percent  in  2  years,  that  is  too  fast  for  us  to  be  able  to  adjust.  But  I 
think  the  pace  of  adjustment  really  is  the  critical  question. 

Over  time,  I  think  we  do  want  to  achieve  the  consumer  benefits  and 
the  competitive  benefits  and  the  overall  economic  benefits  of  maximiz- 
ing the  efficiency  of  our  own  production  in  this  country,  which  means 
producing  the  things  we  do  best  and  buying  from  abroad  the  things 
they  do  better.  If  the  pace  of  adjustment  to  the  inevitable  changes  in 
that  situation  are  moderate,  then  I  think  we  can  take  it  and  benefit 
from  it. 

There  is  nothing  different  in  international  trade  flows  of  that  type 
from  all  the  other  dynamic  changes  that  are  going  on  in  our  economy 
all  the  time.  When  consumer  tastes  differ,  we  get  a  big  shift  in  produc- 
tion within  our  country.  When  Government  purchasing  patterns  dif- 
fer, we  get  a  big  shift  in  production  patterns  in  our  country.  Similarly,. 
when  trade  flows  change,  competitive  advantages  change  between  coun- 
tries, and  we  get  a  change. 

There  is  really  no  fundamental  difference  in  the  sources  of  change 
within  the  U.S.  economy  and  within  U.S.  productive  patterns  whether 
thev  come  from  abroad  or  from  changes  at  home. 

What  is  always  essential  is  that  the  pace  of  that  change  be  accept- 
able and  nondisruptive  in  terms  of  jobs  in  our  economy  as  a  whole. 

Senator  Kennedy.  What  is  your  evaluation  of  the  adjustment  assist- 
ance program  ? 

Mr.  Bergsten.  It  has  been  grossly  inadequate.  It  has  been  improved 
in  some  respects,  in  the  last  couple  of  years  by  the  Trade  Act  of  1974. 
Much  greater  improvement  is  still  needed,  and  the  administration  is 
giving  the  highest  priority  to  that  topic.  When  the  President  an- 
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nounced  his  shoe  decision  a  couple  of  months  ago,  he  emphasized  that 
the  administration  would  be  providing  to  the  Congress  very  shortly  a 
comprehensive  review  of  the  adjustment  assistance  program  with  pro- 
posals for  its  improvement — including,  perhaps,  new  legislative 
proposals. 

The  economic  policy  group  is,  in  fact,  meeting  to  discuss  that  sub- 
ject next  week  and  we  are  looking  forward  to  meeting  the  President's 
objective.  The  program  for  its  first  12  years  was  almost  wholly  in- 
effective. 

In  the  Trade  Act  of  1974,  there  was  clear  improvement  in  terms  of 
the  benefits  that  could  be  provided  to  workers  who  were  laid  off  by 
import  flows.  But  there  has  not  yet  been  effective  adjustment  in_  en- 
abling workers  and  firms  to  train  and  relocate  and  take  up  new  lines 
of  production  or  to  improve  their  competitiveness  in  their  existing 
lines  of  production. 

We  are  looking  at  a  wide  range  of  alternatives  for  trying  to  im- 
prove that  program,  and  we  will  very  shortly  be  in  a  position  to  discuss 
it  with  the  Congress  and  see  if  we  can't  move  toward  some  new  pro- 
grams in  that  area. 

Senator  Kennedy.  I  have  been  restraining  myself  on  the  shoe  issue, 
and  I  will  try  to  continue  with  that. 

But  the  average  worker  gets  a  ninth-grade  education.  For  the  most 
part,  they  are  in  the  smaller  communities  and  it  is  the  only  source  of 
employment.  Adjustment  assistance  has  been  really  a  disaster.  So 
there  are  enormous  human  aspects  that  have  to  be  recognized.  I  don't 
intend  to  dwell  on  that  issue  today.  But  it  has  been  a  disaster. 

What  happens  is  similar  to  what  happened  in  the  glass  industry 
in  West  Virginia.  I  remember  going  to  those  areas  in  1960.  The  glass 
industries  went  two  or  three  times  to  the  Trade  Commission.  They 
couldn't  prove  injury,  and  when  they  finally  did  prove  injury,  there 
wasn't  an  industry  left. 

You  have  mentioned  the  points  in  terms  of  time  and  other  factors. 
You  have  identified  these  matters.  In  terms  of  the  size,  what  sense  do 
3'ou  have  of  American  industry  being  able  to  compete?  How  does  that 
relate  in  terms  of  the  antitrust  laws? 

There  is  a  feeling  that  we  have  to  be  more  tolerant  of  larger  eco- 
nomic units  in  order  that  they  are  able  to  compete  with  cartels.  There- 
fore, our  attitude  in  terms  of  international  trade  may  have  to  bend 
the  antitrust  laws  to  some  extent.  This  has  been  the  attitude  of  the 
State  Department,  obviousty,  in  the  midfifties  in  terms  of  the  oil 
cartels. 

The  point  is  made  now  in  terms  of  balance  of  payments.  What  can 
you  tell  us  about  how  you  view  our  domestic  antitrust  provisions  and 
how  they  should  apply  and  what  changes  we  should  be  thinking  about? 
Because  some  parts  of  our  Government  have  encouraged  larger  eco- 
nomic units,  are  we  encouraging  other  countries  to  develop  cartels  in 
order  to  compete  with  them  ?  Are  we  adding  to  this  constant  proces- 
sion of  major  kinds  of  international  cartels  or  economic  units?  What 
is  the  Treasury's  view  ? 

Mr.  Bergsten.  I  think  we  would  be  very  skeptical  of  the  notion  that 
one  had  to  promote  bigness  in  American  industry  for  the  purposes  of 
international  competition.  Most  of  the  analyses  that  have  been  done 
of  industry  size  and  competitiveness  suggest  that  beyond  some  point, 
greater  size  becomes  a  liability  in  terms  of  competitive  position. 
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It  gets  back  to  the  point  I  was  making  in  the  testimony  that  interna- 
tional competition,  by  helping  to  maintain  competitive  pressure,  is 
really  essential  in  industries  that  are  highly  concentrated.  There  is 
very  little  evidence  to  suggest  that  size  per  se  should  be  promoted  for 
international  or  domestic  reasons.  Fighting  fire  with  fire,  I  think,  is 
only  likely  to  reduce  competitive  pressures  all  around.  Ultimately,  it 
will  reduce  the  ability  of  our  own  industry  as  well. 

The  record  shows  that  in  many  cases  it  is  the  smaller  and  more 
dynamic  industries  which  become  major  supporters  of  our  balance  of 
payments  position.  Some  of  the  bigger  industries,  such  as  those  I  have 
mentioned  in  testimony  today,  really  aren't  supporters  of  our  trade 
balance  but  are  rather  industries  where  deficits  arise.  So  I  would 
think  that  the  traditional  approach  of  competition  policy  supports 
our  international  objectives  as  well  as  our  domestic  objectives. 

There  is  a  new  element  in  this  whole  picture  that  I  think  the  sub- 
committee should  turn  its  attention  to  at  some  point.  That  is  the 
multinationalization  of  American  business.  As  you  well  know,  a  great 
deal  of  the  expansion  of  American  business,  in  recent  years,  has  been 
abroad.  It  has  not  always  led  to  increases  in  plant  size  at  home  of  the 
traditional  type,  but  it  has  meant  a  multinational  spread  of  American 
business. 

That,  I  think,  is  a  new  element  that  raises  some  new  questions  for 
domestic  antitrust  policy,  as  well  as  for  international  competition. 
At  some  point  you  might  want  to  go  into  that. 

Senator  Kennedy.  It  would  be  useful  to  have  the  views  of  Treas- 
ury on  that.  We  will  correspond  with  you  and  define  it  more  clearly 
than  I  have  perhaps  today,  but  I  think  it  would  be  very  valuable  to  us. 
I  talked  to  Roy  Jenkins  when  he  was  here  concerning  the  EEC's 
plans.  They  are  developing  a  more  vigorous  antitrust  program.  I 
don't  know  the  extent  of  it.  But  I  would  be  interested  in  how  we 
view  antitrust  policy  within  these  other  countries  and  how  we  view 
what  the  position  of  the  Department  is  going  to  be  in  terms  of  com- 
petition and  how  it  relates  to  the  balance  of  payments.  Under  Sec- 
retary Connelly,  we  saw  a  rather  different  attitude  toward  these  issues, 
and  I  would  like  to  get  your  view. 

You  talked  about  steel  and  automobiles.  What  about  oil?  What 
are  you  doing;  on  that,  in  terms  of  the  international  implications  of  it  ? 

Mr.  Bergsten.  Treasury  is  not  taking  the  same  major  role  in  the 
oil  issue  that  it  did  in  the  past  administration,  given  the  proposal 
for  the  new  Department  of  Energy  and  all  that. 

So  there  is  a  bit  of  a  change  in  responsibility. 

On  the  question  of  the  structure  of  the  oil  industry,  the  President 
has  clearly  stated  his  views  on  the  issue  of  possible  divestiture.  The 
administration's  energy  program  provides  for  very  active  antitrust 
activity  in  that  area.  I  think  the  Attorney  General  referred  to  that 
yesterday. 

There  is  also  scheduled  to  be  an  Under  Secretary  for  Policy  and 
Evaluation  in  the  new  Energy  Department  who  would  make  certain 
that  the  policies  and  programs  of  that  Department  promote  compe- 
tition in  the  energy  industry.  We  don't  see  a  need  at  this  point  to 
proceed  with  any  new  legislation  on  either  vertical  or  horizontal  di- 
vestiture. But  clearly,  assuring  a  competitive  performance  of  the  in- 
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dustry  is  going  to  be  one  of  the  main  elements  in  the  administration's 
energy  program,  and  the  new  Department  of  Energy  would  be  struc- 
tured to  try  to  achieve  that  objective. 

Senator  Kennedy.  Does  Treasury  have  a  position  concerning  over- 
seas joint  ventures  of  American  companies  or  encouraging  them  to- 
ward cartelization  in  terms  of  dealing  with  the  OPEC  countries  in 
negotiations  ? 

Mr.  Bergsten.  Absolutely.  We  would  be  very  alert  to  any 

Senator  Kennedy.  Absolutely  what  ? 

Mr.  Bergsten.  Absolutely  we  are  concerned. 

We  are  concerned  about  avoiding  any  collaboration  between  com- 
panies and  countries  that  would  promote  cartelization  in  that  particu- 
lar industry.  As  you  know,  we  have  indicated  a  requirement  to  the 
oil  companies  to  provide  much  more  extensive  data  on  their  activities 
with  the  producing  countries  to  provide  a  much  firmer  basis  for  seeing 
whether,  in  fact,  there  is  any  such  effect. 

I  think  that  much  more  complete  data  will  give  us  a  basis  to  see  if 
any  new  actions  are  needed. 

Senator  Kennedy.  You  will  share  that  data  with  the  Congress,, 
won't  you  ? 

Mr.  Bergsten.  Obviously. 

Senator  Kennedy.  Can  you  see  any  circumstances  where  there  can 
be  joint  ventures  with  a  country  that  has  nationalized  its  industry? 

Mr.  Bergsten.  Certainly.  It  depends  on  the  degree  of  nationaliza- 
tion but  even  when  nationalization  has  been  100  percent,  there  can  be 
arrangements  worked  out  with  private  firms  that  would  amount  to 
joint  ventures. 

In  fact,  the  wave  of  the  future  in  the  raw  materials  industry,  which 
has  already  been  occurring  to  a  large  extent,  is  for  the  host  country 
government  to  take  full  ownership  and  then  through  management  and 
service  contracts  to  use  private  industries  to  actually  carry  out  a  lot  of 
the  technical  operations  which  they  had  done  in  the  past.  That  possi- 
bility is  very  prominent. 

Senator  Kennedy.  Senator  Laxult  ? 

Senator  Laxalt.  Where  do  we  stand  at  the  present  time  in  terms  of 
the  trade  balances  in  the  cattle  and  sheep  industry  ? 

Mr.  Bergsten.  I  don't  have  the  figures  in  my  head.  As  I  recall  the 
data,  meat  imports  provide  something  on  the  order  of  5  or  6  percent 
of  domestic  consumption  of  meat.  There  are  voluntary  restraint  agree- 
ments with  the  major  foreign  supplying  countries,  which  under  the 
terms  of  the  Meat  Import  Act  of  1964  placed  some  fairly  rigid  quanti- 
tative limits  on  the  amount  of  imported  meat  that  can  come  in  before 
the  President  would  have  to  trigger  import  quotas. 

There  is  a  provision  whereby  the  President  can  waive  those  quotas 
if  the  imported  meat  is  essential  to  meet  domestic  demand.  President 
Nixon  did  that,  I  believe,  between  about  1972  and  1974,  when  meat 
prices  had  skyrocketed,  in  an  effort  to  hold  down  those  prices. 

But  the  Meat  Import  Act  of  1964  basically  provides  the  framework 
within  which  meat  imports  occur  now. 

Senator  Laxalt.  You  think  we  are  in  fairly  decent  shape,  then,  over- 
all, Mr.  Bergsten,  in  that  area  ? 
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Mr.  Bergsten.  The  act  certainly  limits  any  rapid  increase  of  im- 
ports, except  under  the  unusual  circumstances  where  prices  shoot  up 
very  sharply. 

Senator  Laxalt.  We  are  engaged  here  in  connection  with  these  over- 
sight hearings  in  inquiring  into  undue  monopolistic  practices  which 
result  in  pricefixing  and  other  economic  evils  domestically.  What 
place,  if  any,  do  you  think  that  this  committee  or  the  Congress  has 
presently  in  inquiring  into  the  practices  of  the  OPEC  countries  ? 

Mr.  Bergsten.  I  would  certainly  think  you  have  a  lot  of  basis  for 
inquiring  into  that  issue,  and  more  broadly,  into  the  question  of  non- 
competitive behavior  by  foreign  suppliers  of  all  types. 

I  mentioned  that  in  my  statement.  I  did  not  go  into  it  in  detail  only 
because  it  is  less  controversial  as  a  subject  to  be  inquired  into.  But  I 
would  certainly  think  that  is  a  major  element  you  should  look  at. 

The  share  of  trade  in  our  economy  has  doubled  in  just  the  last  10 
or  12  years.  It  is  very  clear  that  international  factors  impinge  on  our 
economy  daily  in  the  form  of  jobs  and  prices  and  access  to  needed 
raw  materials.  Oil  is  the  most  obvious  case. 

The  issue  is  really  a  pervasive  one.  In  fact,  I  would  go  one  step 
further  and  say  that  any  effort  to  look  at  antitrust  policy  or  competi- 
tion policy,  more  broadly,  which  did  not  consider  the  foreign  sector 
would  be  remiss  and  would  be  leaving  out  a  large  aspect  of  the 
question. 

As  I  said  before  in  reference  to  the  issue  of  foreign  investment,  I 
would  think  you  might  direct  some  very  specific  attention  to  those 
questions  in  perhaps  a  separate  set  of  hearings. 

Senator  Laxalt.  You  think  we  have  a  place  in  the  field  then  ? 

Mr.  Bergsten.  I  think  there  is  no  question  about  it.  A  lot  of  legal 
questions  are  raised  in  terms  of  the  applicability  of  our  domestic  anti- 
trust policy  to  foreign  cartels,  but  certainly  the  impact  of  foreign  anti- 
competitive behavior  on  our  own  economy  is  one  of  great  importance. 

Senator  Laxalt.  What  part  do  you  think  our  domestic  producers — 
and  particularly  the  major  oil  companies — have  in  the  total  cartel  situ- 
ation involving  OPEC? 

Mr.  Bergsten.  That's  a  very  difficult  question,  because  we  have 
simply  not  had  adequate  data  and  understanding  of  the  way  the  opera- 
tion has  worked  to  make  a  clear  judgment  on  that. 

Senator  Laxalt.  This  is  the  type  of  data  that  you  are  presently  in 
the  process  of  collecting? 

Mr.  Bergsten.  That  is  right.  We  hope  to  have  a  much  better  infor- 
mation base  on  which  to  answer  exactly  that  question. 

As  you  know,  arguments  have  been  made  for  a  number  of  years  that 
there  has,  in  fact,  been  a  mutual  collaboration  between  producing 
countries  and  the  companies  to  promote  a  higher  price  structure. 
Others  argue  to  the  contrary.  We  are  trying  to  provide  a  better  basis 
on  which  to  come  to  some  judgments  on  that  issue. 

Senator  Laxalt.  In  relation  to  the  equity  involved  in  OPEC's  sell- 
ing to  us  and  our  selling  to  them,  several  months  ago  in  a  trip  that  I 
took  the  Mideast,  most  of  the  leaders  there  protested  loudly  that  their 
rate  of  increase  was  not  unfair.  To  the  extent  that  they  had  to  buy  our 
goods  they  probably  were  on  the  short  side. 

Do  you  have  any  feelings  generally  as  to  that  position  on  their 
part? 
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Mr.  Bergstex.  Yes. 

It  depends  on  the  base  date  that  one  chooses.  If  one  goes  back  far 
enough 

Senator  Laxalt.  Let's  take  1975  and  1976  in  Iran. 

Mr.  Bergstex.  Again,  I  don't  have  the  data  in  front  of  me. 

Within  the  Government  there  was  done  a  comprehensive  analysis  of 
the  import  prices  into  the  OPEC  countries  right  at  about  that  period. 
I  believe  it  was  the  fourth  quarter  of  1975  to  the  fourth  quarter  of 
1976.  There  was  virtually  no  change  in  the  prices  of  imports  coming 
into  OPEC  countries,  contrasted  with  the  continued  rise  in  the  oil 
price.  This  is  one  of  those  issues  where  you  can  play  with  the  numbers 
and  take  different  bases. 

It  is  true,  of  course,  that  the  oil  price  declined  in  real  terms  very 
sharply  through  the  sixties.  So  if  you  go  back  far  enough,  the  rise  being- 
staggered  over  a  number  of  years,  it  wouldn't  appear  as  great  as  it 
has  been  over  the  last  4  years.  It  gets  back  to  the  question  the  chair- 
man raised  before :  It's  the  pace,  the  time  period,  oyer  which  a  change 
takes  place  which  is  often  decisive  in  how  readily  it  can  be  absorbed. 
Of  course,  the  very  rapidity  of  the  oil  price  was  one  of  its  most  calami- 
tous aspects. 

Senator  Laxalt.  We  have  a  clear  responsibility  in  this  subcommittee 
and  in  Congress  generally  to  create  a  climate  to  restrict  monopolistic 
practices.  But  it  seems  to  me  that  we  have  an  equally  clear  responsi- 
bility to  create  a  situation  so  that  free  and  open  competition  can  exist 
internationally.  That's  part  of  our  responsibility  I  would  assume.  Do 
you  agree  with  that  contention  ? 

Mr.  Bergstex.  I  would  agree  with  that  fully. 

It  implies  that  we  must  not  only  have  domestic  policies  that  pur- 
sue that  objective,  but  also  work  very  hard  to  get  other  countries  prac- 
tices to  conform. 

Senator  Laxalt.  With  reference  to  oil,  then,  do  we  have  an  obliga- 
tion on  our  level  to  make  strong  recommendations  and  inquire  into  re- 
moving the  obstacles  in  the  domestic  production  of  oil  ? 

Mr.  Bergstex.  This  gets  to  the  fundamental  question  of  what  we 
view  to  be  the  proper  oil  pricing  policy.  The  President  in  his  energy 
program  explicitly  referred  to  replacement  cost  pricing  as  the  proper 
determinant  of  oil  prices :  both  domestically  and  abroad.  Over  time,  of 
course,  his  program  would  move  the  domestic  price  to  the  world  level, 
so  that  there  would  over  time  be  a  single  price  for  oil  and  products. 
That  issue  is  certainly  relevant,  but  whether  or  not  there  is  nonmarket 
behavior  involved  gets  back  to  the  fundamental  question  of  how  one 
should  determine  the  energv  price. 

Senator  Laxalt.  Overall,  do  you  think  with  the  present  restrictions 
we  have  within  the  market  mechanisms  imposed  upon  domestic  pro- 
ducers, they  can  begin  to  be  competitive  with  OPEC  ? 

Mr.  Bergstex.  Clearly  that  reduces  the  incentive  they  have  to  in- 
crease output.  That's  why  the  President  has  proposed  brinoincr  those 
prices  together,  again,  staging  it  over  time  a  bit  to  minimize  the  ad- 
justment problems  that  occur.  But  I  think  the  objective  is  a  clear  one. 

Senator  Laxalt.  Thank  you  very  much,  Mr.  Bergsten. 

Senator  Kexxedt.  Senator  Thurmond  ? 

Senator  Thurmoxd.  Thank  you,  Mr.  Chairman. 
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Mr.  Bergsten,  I  noticed  in  your  statement  that  you  refer  to  steel  and 
to  automobiles.  I  believe  you  covered  shoes  this  morning.  I  want  to  ask 
you  about  textiles. 

I  believe  the  record  shows  that  textile  and  apparel  exports  in  1976 
amounted  to  $2.5  billion,  and  the  imports  amounted  to  $5.3  billion- 
more  than  twice  as  much.  I  am  just  wondering  how  our  textile  industry 
is  going  to  stay  in  business  when  such  a  condition  as  that  exists  for 
very  long,  especially  in  view  of  the  fact  that  the  wage  of  the  textile 
workers  in  this  country  is  about  $4  per  hour,  whereas  in  many  other 
countries  that  send  imports  in  here  it  ranges  from  38  cents  to  74  cents. 
This  is  a  very  serious  problem. 

In  1958,  I  was  on  the  Commerce  Committee  and  a  member  of  the 
Textile  Subcommittee  of  which  Senator  Pastore  was  chairman.  We 
held  hearings  in  New  Hampshire,  Massachusetts,  Rhode  Island,  Wash- 
ington and  North  and  South  Carolina.  A  number  of  mills  have  closed 
down  because  of  the  imports.  It  appears  that  we  will  have  the  same 
situation  again  unless  some  steps  are  taken  to  prevent  this  undue 
quantity  of  textile  imports  from  coming  into  this  country. 

Textile  and  apparel  companies  provide  more  jobs  for  American 
workers  than  any  other  industry.  It  is  number  one.  The  Defense  De- 
partment says  that  textiles  ranked  second  to  steel  during  the  war.  If 
textiles  are  that  important,  it  is  essential  that  we  not  become  depend- 
ent on^  foreign  countries  for  our  textiles.  If  our  mills  are  forced  out 
of  business,  then  wo  will  be  dependent  upon  foreign  countries.  Have 
you  had  a  chanro  to  look  into  this  field  or  not  ?  If  you  haven't  I  wish 
yon  would  do  so.  because  we  feel  this  is  extremely  important. 
Mr.  Bergsten.  I  have.  Senator.  I  agree  it  is  very  important. 
Let  me  comment  in  two  ways.  In  my  testimony,  I  stress  the  impor- 
tance of  imports  in  industries  which  are  highly  concentrated.  In  those 
industries,  imports  may  be  a  necessary  source  of  competitive  pressure. 
1  singled  out  two  industries,  steel  and  autos,  where  there  are  not  a 
laro-e  number  of  U.S.  firms. 

That  is  quite  a  different  situation  from  both  shoes  and  textiles, 
where  there  are  larsre  numbers  of  domestic  firms  and  a  lot  of  competi- 
tion within  the  industry.  The  point  I  made  in  mv  testimony  about  the 
importance  of  competition  from  abroad  is  not  the  same  in  shoes  and 
ter*  ileg  as  it  is  in  autos  and  steel. 

The  second  response  is  on  the  broader  point  about  textile  imports. 
As  you  well  know,  because  you  have  been  active  in  that  policy  through- 
out its  evolution,  there  are  now  comprehensive  import  restraints  which 
the  ITnitecl  States  has  negotiated  with  all  major  foreign  suppliers  of 
textiles  to  the  TTnited  States,  which  regulate  within  very  tight  limits 
on  a  categorv-hy-cateofory  basis  the  amount  of  textiles  and  textile 
products  which  they  can' sell  to  us.  As  a  result  of  that,  the  market 
penetration  of  textile  imports  has  been  restrained  very  sharply,  dating 
ha^k  originally  jo  the  fifties  when  the  first  bilaterals'were  struck,  and 
particularly  now  over  the  last  2  or  3  years  where  the  multifiber  agree- 
ment has  provided  comprehensive  restraints  on  an  international  basis, 
covering  not  only  cotton  but  woolen  and  manmade  fiber  textiles. 

So  we  do  have,  in  place,  a  national  policy  to  deal  with  the  questions 
vou  raised— comprehensive  restraints,  product  bv  product,  country 
by  country. 
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President  Carter  reaffirmed  his  support  for  that  program  during  the 
campaign  and  has  reaffirmed  it  again  since  he  has  been  President.  All 
of  us  within  the  administration  have  been  working  actively  to  ensure 
the  effectiveness  of  that  program  and  to  negotiate  within  the  multi- 
lateral framework  bilateral  restraint  agreements  with  the  individual 
producing  countries  to  deal  with  the  kinds  of  problems  you  raised. 

So  it  is  recognized  as  an  important  problem  and  one  where  an  import 
program,  on  a  comprehensive  basis,  does  in  fact  exist. 

Senator  Thurmoxd.  I  believe  the  first  agreement  was  the  cotton 
agreement,  entered  into  during  President  Kennedy's  administration. 
This  was  very  helpful.  Then  we  had  the  multilateral  agreement.  That 
agreement  expires  in  December  1977.  When  that  agreement  is  nego- 
tiated again,  it  is  my  thinking  that  there  should  be  a  modification;  6 
percent  a  year.  I  believe,  was  the  amount  of  the  increase  provided  in 
that  agreement.  "We  don't  think  the  increase  of  imports  should  be  a 
greater  percent  than  the  percent  of  growth  of  the  industry  in  this 
country. 

In  other  words.  Ave  think  the  imports  should  be  on  the  same  basis  as 
the  growth  in  the  industry.  That  makes  sense  doesn't  it  ? 

Mr.  Bergstex.  You  are  quite  right  in  saying  that  the  multifiber 
agreement  is  now  in  the  process  of  being  renegotiated.  It  runs  out  at 
the  end  of  this  year.  The  administration  view  is  that  the  multifiber 
agreement  is  a  very  valuable  one,  because  it  provides  a  comprehensive 
framework  within  which  to  deal  with  the  issues  that  you  have  raised. 
Therefore,  it  is  of  great  importance  to  the  United  States  to  be  able  to 
extend  that  agreement  for  another  period  of  time  beyond  its  expira- 
tion at  the  end  of  this  year. 

The  6  percent  which  you  mentioned  is  the  rule  of  thumb  in  the 
agreement,  but  it  is  not  mandatory  that  it  be  included  in  all  ceilings 
of  the  bilateral  agreements  that  are  negotiated  under  the  multilateral 
framework.  In  case^  where  there  is  market  penetration  that  is  excessive 
or  costs  to  our  domestic  economy  that  go  beyond  the  normal  workings 
of  the  textile  agreement,  the  administration  is  certainly  prepared  to 
negotiate  lower  growth  rates  in  particular  products  with  particular 
supplying  countries. 

We  do  feel  that  to  try  to  reduce  the  6-percent  figure  in  the  agreement 
as  a  whole  would  jeopardize  the  extension  of  the  whole  multilateral 
framework.  Supplying  countries,  and  countries  which  export  textile 
products  to  us  and  other  industrial  countries  around  the  world,  have 
already  felt  that  the  6  percent  from  their  standpoint  is  very  low. 
Clearly,  it  does  restrain  the  amount  of  increased  production  that  they 
could  achieve.  If  we  shot  for  a  change  in  that  target  figure,  it  is  our 
fear  that  we  might  lose  the  whole  international  framework.  In  that 
case,  we  fear  it  would  be  much  harder  to  maintain  the  kind  of  overall 
market  regulation  that  is  essential. 

So  our  position  has  been  to  seek  an  extension  of  the  multilateral 
agreement  with  its  current  term  in  order  to  best  assure  a  continued 
multilateral  framework  to  avoid  market  disruption  from  trade  in 
textiles.  Within  that  framework,  our  position  has  been  to  negotiate 
tighter  ceilings  on  individual  items  in  our  bilateral  restraint  agree- 
ments where  that  seems  to  be  warranted. 

Senator  Thurmond.  I  hope  you  will  keep  this  in  mind,  because  this 
is  extremely  important. 
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We  feel  it.  would  be  only  fair  to  limit  the  import  increase  to  the 
growth  increase  of  the  industry  in  this  country.  We  think  that  this 
agreement  should  be  enforced  to  a  great  extent.  My  information  is 
that  Red  China  has  not  been  adhering ;  that  we  have  allowed  them  a 
little  latitude  to  send  in  greater  amounts.  Would  you  look  into  that 
also? 

Mr.  Bergsten.  Yes. 

Senator  Thurmond.  We  fell  that  Red  China  should  be  restricted  to 
the  agreement  and  not  allowed  to  send  in  large  amounts.  Thank  you, 
Mr.  Chairman. 

Senator  Kennedy.  We  appreciate  your  sharing  your  views  with  us, 
Mr.  Bergsten.  We  look  forward  to  working  with  you.  Obviously,  we 
have  a  lot  of  common  areas  of  interest. 

Mr.  Bergsten.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  Fred  Bergsten  follows :] 

Prepared  Statement  of  Hon.  C.  Fred  Bergsten 

the  issue 

When  President  Carter  announced  his  anti-inflation  program  on  April  15.  he 
included  a  prominent  reference  to  international  trade : 

Trade  can  play  an  important  role  in  the  fight  against  inflation.  It  is  an 
effective  means  of  improving  and  maintaining  competition  within  American 
industry.  [Emphasis  added.] 

In  this  statement,  the  President  clearly  indicated  one  aspect  of  the  relation- 
ship between  trade  and  antitrust  policy.  Competition  from  abroad  provides  an 
important  spur  to  competition  in  our  own  economy.  Such  a  spur  is  particularly 
important  in  industries  dominated  by  a  few  large  firms,  where  domestic  com- 
petition may  be  inadequate  to  provide  such  pressure. 

A  second  facet  of  the  relationship  between  trade  and  competition  policy  re- 
lates to  the  effort  of  sellers  which  are  heavily  concentrated  abroad  to  limit 
competition  in  world  markets.  One  effect  of  such  limitation  is  to  raise  prices 
to  American  and  other  consumers.  OPEC  is  of  course  the  premier  example,  but 
such  efforts  have  been  made  frequently  throughout  modern  history. 

A  third  relationship  between  trade  policy  and  antitrust  policy  relates  to  U.S. 
exports.  When  world  markets  are  relatively  open,  American  firms  can  maximize 
their  competitive  positions  by  increasing  production  runs  and  learning  from 
their  counterparts  in  other  countries.  Oligopolistic  collusion  at  home  is  much 
less  likely  when  American  firms  can  find  increasing  outlets  for  their  energies  in 
expanding  their  markets  abroad. 

Hence  there  are  three  major  interfaces  between  trade  policy  and  competition 
policy.  The  interrelationship  among  the  three  reinforces  the  implication  of  each 
that  the  most  open  possible  trade  policy  is  most  supportive  of  the  basic  goals 
of  antitrust  policy :  a  relatively  open  U.S.  market  for  imports  maximizes  the 
likelihood  that  foreign  markets  will  remain  open  for  U.S.  exports;  a  relatively 
open  U.S.  market  for  imports  reduces  the  risk  that  other  countries  will  limit 
our  access  to  their  exports,  and  an  avoidance  of  export  controls  by  the  United 
States  reduces  the  likelihood  that  other  countries  will  deny  our  access  to  their 
supplies  by  erecting  export  controls  on  their  own  products. 

Two  policy  implications  arise  from  this  line  of  analysis.  First,  U.S.  antitrust 
policy  would  be  weakened  by  widespread  resort  to  new  barriers  to  imports  or 
exports.  Second,  U.S.  antitrust  policy  can  be  strengthened  by  achieving,  in  the 
Multilateral  Trade  Negotiations  (MTN)  in  Geneva  and  elsewhere,  a.)  further 
reductions  in  barriers  to  international  trade  flows  and  b. )  new  international 
rules  which  would  limit  more  effectively  the  ability  of  countries  to  erect  barriers 
to  imports  (the  "safeguard"  clause)  or  to  exports  ("access  to  supply"  rules). 

Many  different  factors  must  be  considered,  of  course,  in  all  trade  policy  deci- 
sions. For  example,  the  impact  on  domestic  employment  of  rapid  increases  of 
imports  in  a  particular  product  can  simply  be  too  rapid  and  too  pervasive  to  be 
permitted  to  continue.  Hence  President  Carter  has  directed  the  negotiation  of 
"orderly  marketing  agreements"  (OMAs)  with  the  two  countries  (Taiwan  and 
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Korea)  whose  increased  sales  equaled  almost  100  percent  of  the  increase  in  U.S. 
imports  of  shoes  over  the  past  2  years,  and  the  one  country  (Japan)  which  ac- 
counts for  over  80  percent  of  all  imports  of  color  television  sets  and  whose  sales 
rose  by  over  150  percent  in  1976  alone. 

In  addition,  cutrate  selling  by  foreign  companies  could  in  some  cases  eliminate 
domestic  (and  other  foreign)  firms  from  a  given  market,  and  thus  reduce  compe- 
tition over  the  long  run.  Antidumping  duties  should  be  applied  vigorously  in 
such  cases.  Export  subsidies  by  foreign  governments  could  have  similar  effects, 
and  should  be  met  promptly  by  countervailing  duties.  In  some  cases,  imports 
could  cause  national  security  problems. 

Hence  any  given  trade  policy  decision  must  weigh  carefully  a  variety  of  com- 
peting factors.  Nothing  which  I  say  today  should  be  construed  as  depicting,  or 
advocating,  a  simplistic  or  single-factor  approach  to  this  complex  subject.  Never- 
theless, this  administration  has  repeatedly  indicated  its  strong  adherence  to  an 
overall  trade  policy  which  is  as  open  as  possible — as  President  Carter  said  in  the 
first  sentence  of  his  decision  in  the  escape  clause  case  on  shoes :  "I  am  very 
reluctant  to  restrict  international  trade  in  any  way." 

Just  last  week,  the  President  led  the  effort  to  incorporate  a  strong  commit- 
ment to  liberal  trade  into  the  language  of  the  summit  communique.  And,  from 
the  standpoint  of  antitrust  policy,  the  subject  of  these  hearings  today,  an  open 
trading  system  is  highly  desirable. 

IMPORTS  AND  COMPETITION  IN  THE  U.S.  MARKET 

Few  Americans  would  quarrel  with  the  need  to  resist  export  controls  by  our 
foreign  suppliers  or  import  controls  by  our  foreign  customers,  for  antitrust  as 
well  as  much  broader  economic  and  political  reasons.  Hence  I  will  focus  my 
remarks  today  on  the  relationship  between  imports  and  competition  within  the 
U.S.  market  which,  to  put  it  mildly,  is  a  much  more  controversial  subject. 

The  fundamental  point  is  that  import  competition  stimulates  innovation  and 
efficiency.  The  competitive  environment  nourished  by  the  relatively  open  trade 
posture  of  the  United  States  over  the  past  40  years  has  spurred  American  indus- 
tries to  make  steady  improvements  in  the  range  and  quality  of  available  goods. 
Import  barriers,  by  contrast,  permit  protected  industries  to  raise  prices  and 
reduce  incentives  to  improve  the  quality  of  their  output,  as  has  resulted  in  a 
number  of  developing  countries  which  pursued  import-substitution  strategies  of 
economic  development  in  the  fifties  and  sixties.  They  promote  an  inefficient 
allocation  of  resources  and  detract  from  our  ability  to  produce  the  things  we 
make  best. 

Through  these  effects,  open  international  trade  serves  consumers — the  ultimate 
beneficiary  of  all  antitrust  policies.  Imports  hold  down  prices  and  stimulate 
the  discovery  of  cost-saving  technology  and  other  innovations.  Trade  barriers,  by 
contrast,  raise  prices  to  consumers  and  push  up  the  cost  of  living.  When  import 
penetration  raises  serious  problems  for  a  domestic  industry,  it  is  always  sensible 
for  the  Government  to  consider  helping  that  industry  to  improve  its  competitive 
ability  directly  as  an  alternative  to  providing  insulation  from  the  forces  of  the 
marketplace. 

The  burden  of  import  restrictions  falls  particularly  heavily  on  low-income 
consumers,  who  tend  to  spend  a  greater  share  of  their  budgets  on  protected  items 
such  as  low-cost  shoes  and  meat.  In  some  cases,  foreign  suppliers  respond  to 
trade  barriers  by  discontinuing  lower-priced  items  in  favor  of  those  with  higher 
unit  prices.  This  tendency  also  hurts  poorer  Americans  more  than  others. 

The  benefits  of  an  open  trading  system  in  holding  down  the  rate  of  inflation 
extend  across  our  entire  economy.  But  competition  from  abroad  is  especially  im- 
portant in  industries  dominated  by  a  few  large  firms,  since  these  are  the  indus- 
tries which  may  be  least  responsive  to  market  pressure.  In  such  industries, 
imports  help  to  brake  price  increases  and  can  provide  critically  important  incen- 
tives for  diversification  of  production  in  response  to  new  market  trends.  I  shall 
illustrate  this  point  by  reference  to  two  major  American  industries,  steel  and 
automobiles. 

THE   CASE   OF    STEEL 

The  steel  industry  illustrates  the  price-restraining  effects  of  imports  under  nor- 
mal circumstances.  Steel  prices  comprise  a  major  component  of  the  overall  price 
level  and  tend  to  act  as  a  bellwether  for  prices  throughout  the  economy.  But  the 
steel  industry  is  highly  concentrated.  The  major  companies  set  prices  and  exer- 
cise reasonably  effective  price  leadership.  List  prices  increase  but  seldom  decline. 
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Imports,  which  supply  about  15  percent  of  domestic  consumption,  are  of  key 
importance  in  this  setting.  A  major  study  of  steel  prices,  undertaken  by  the 
Council  on  Wage  and  Price  Stability  in  1975,  concluded  that : 

The  chief  limits  on  administered  price  increases  have  been  potential  loss 
of  steel  maikets  to  imports  and  government  opposition.  .  .  .  Imports  .  .  . 
are  very  important  in  providing  some  flexibility  or  elasticity  in  steel  supply. 

The  postwar  history  of  steel  prices  demonstrates  the  point.  From  194G  to  195S, 
there  was  virtually  no  import  competition.  In  those  years,  steel  prices  increased 
by  141  percent,  as  compared  to  01  percent  for  all  industrial  prices  [including 
steel].  Steel  prices  contributed  substantially  to  the  inflation  of  the  period. 

In  the  decade  1959-08.  imports  grew  from  2  million  tons  a  yea*  to  11  million 
tons  and  reached  about  14  percent  of  U.S.  consumption.  During  this  period, 
Japan  and  Europe  developed  modern  and  highly  efficient  steel  industries  that 
competed  successfully  w.th  older  U.S.  steel  plants.  Spurred  by  this  competitive 
pressure.  U;S.  industry  belatedly  adopted  the  most  modern  production  techniques 
;,  'I  began  to  invest  huge  sums  of  capital  to  improve  its  efficiency,.  U.S.  steel 
prices  remained  essentially  stable  during  the  entire  decade. 

In  late  1968,  the  U.S.  steel  industry  and  the  U.S.  Government  cooperated  in 
obtaining  voluntary  restraint  agreements  (VRAs)  from  the  major  exporters. 
In  the  3  years  following  the  initiation  of  these  agreements,  the  U.S.  industry 
raised  its  prices  rive  times  as  much  as  it  had  in  the  previous  8  years.  The  whole- 
sale price  index  for  finished  steel  products  rose  by  23  percent,  as  opposed  to  j0 
percent  for  all  industrial  products  (including  steel).  Orher  factors  than  the 
change  in  U.S.  trade  policy  were  involved,  but  the  correlation  between  the  two 
is  highly  suggestive. 

According  to  a  detailed  study  done  for  the  Department  of  Labor  by  the  Public 
Research  Institute,  the  VRA  added  about  $1.5  billion  (in  1980  dollars)  to  the 
cost  of  steel  for  U.S.  consumers.1  This  translates  to  about  $2.7  billion  in  1975 
dollars.  A  more  recent  analysis  estimates  that  the  VRA  caused  steel  prices  to 
increase  by  $26  and  $39  per  ton.  meaning  that  the  price  of  steel  would  have  been 
13  to  15  percent  lower  in  the  a  nee  of  the  VRA.1  Interestingly,  the  data  show 
t;  at  U.S.  production  was  only  slightly  above,  and  in  1  yea  actually  below,  wl  at 
it  would  have  been  without  the  VRA. 

VRAs  have  a  further  adverse  effect  on  the  concerns  of  this  subcommittee.  In 
contrast  to  an  import  quota  administered  by  the  United  States,  a  VRA  forivs 
companies  in  supplying  countries — usually  aided  by  their  governments — to  or- 
ganize tightly  to  administer  the  restraints.  In  so  doing,  the  firms  of  comve  seek 
to  maximize  the  value  of  their  I  restricted)  sales,  both  by  raising  prices  as  much 
as  possible  and.  in  the  case  of  volume  based  (rather  than  value-based)  quotas, 
by  switching  from  low'-cost  to  higher-cost  items.  Hence  VRAs  strengthen  anti- 

apetitive  tendencies  in  industries  abroad. 

Steel,  h  rvever.  also  reveals  the  complexities  of  international  trade? — including 
its  impact  on  pricing  and  competition  policy.  When  world  demand  for  steel  was 
bo  >ming,  in  1973  and  early  1974.  the  prices  of  imported  steel  came  to  exceed  de- 
n  estic  prices.  In  a  sense,  this  simply  meant  that  foreign  suppliers  showed  greater 
flexibility  in  their  pricing  on  the  upside  as  well  as  the  downside. 

Flowever,  the  episode  also  raises  questions  about  the  reliability  and  benefits, 
under  contemporary  circumstances,  of  sreel  imports.  To  what  extent  do  the  prac- 
tices of  governments  in  other  countries  promote  the  ability  and  willingness  of 
foreign  steel  suppliers  to  cut  their  prices?  Do  such  practices  support  the  usual 
objective:'  of  international  trad"'.'  IFow  do  they  affect  the  national  interest-:  of  the 
United  States?  These  issues  require  careful  cons'deraMon  by  the  Administra- 
tion, and  we  are  now  proceeding  with  a  review  of  them. 

THE    CASE    OF    AUTOMOBILES 

The  case  of  automobiles  illustrates  two  other  advantages  of  imports:  the  en- 
richment of  choices  available  to  the  U.S.  consumer,  and  the  promotion  of  an 
energy-efficient  and  environmentally  sound  technology. 

i'  fore  the  mid-fifties,  imports  were  negligible.  Sports  cars  and  luxury  items. 
like   Mercedes-Benz   and  Jaguar,  bad  neve;-  been   statistically   significant.   Be- 


1  James  Jand-ov.-,  <^t  ;,L.   "Removing  Restrictions  on  Imports  of  Steel."   May   ir<7r>. 

2  Wendy    Eoip.ry    Tiikics.    "  •  ■•    i  itntive    Restrictions    on    International    Trade*"    unpub- 
lished Ph.  D.  dissertation,  Johns  Hopkins  University.  T9T6,  i>.   1.01. 
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ginning  in  1955,  however,  Volkswagen  led  the  way  into  the  U.S.  market  for  small 
imports.  By  195S,  imports  had  captured  over  10  percent  of  the  market. 

Recovery  from  ihe  1957-o.s  recession  reduced  the  demand  fox  small  cars  some- 
what, however,  and  imports  fell  to  5  percent  of  the  market  by  1902.  Throughout 
the  sixties,  in  response,  U.S.-produced  automobiles  swelled  in  size  as  incomes 
rose  and  real  gasoline  prices  fell.  There  was  a  clear  correlation :  as  imports  fell, 
the  size  (and  energy  consumption)  of  American-made  cars  rose. 

Hie  seventies  witnessed  a  new  and  dynamic  upsurge  of  imports.  The  recession 
of  19T0-71,  the  passage  of  tough  antipollution  laws,  and  skyrocketing  petroleum 
!  .  ices  all  pointed  to  the  need  for  smaller  and  more  fuel-efficient  cais.  This  trend 
.-■      situated  the  shift  toward  impgrfs. 

By  1975,  imports  had  reached  an  all-time  high  and  accounted  for  over  20 
percent  of  consumption.  Most  of  this  growth  stemmed  from  small  and  economical 
cars,  such  as  Datsun  and  Toyota.  But  new  technology  was  also  a  factor :  one 
manufacturer  (Volvo)  has  just  marketed  a  car  equipped  with  a  new,  8-way  cata- 
lyst system  which  many  experts  believe  will  be  adopted  by  U.S.  automobile  pro- 
ducers hi  order  to  meet  the  air  auality  standards  set  for  the  eighties  by  trie  Clean 
Air  Act. 

Such  import  competition  again  forced  the  domestic  industry  to  respond.  In 
1971,  the  Vega  and  the  Pinto  made  their  appearance.  U.S.  companies  also  ex- 
tended their  prcducrion  abroad,  and  models  produced  by  U.S.  companies  in  foreign 
countries  (including  Opel,  Capri,  and  Dodge  Colt)  have  risen.  Imports  clearly 
forced  the  U.-S.  industry  to  develop  a  capacity  to  produce  smaller  and  more 
fuel-efficient  cars — a  capacity  which  it  lacked  almost  entirely  less  than  10 
years  ago. 

It  is  this  previous  competition  from  imports  which,  paradoxically,  places  Detroit 
in  a  position  in  1977  to  be  able  to  contribute  positively  to  the  energy  program 
proposed  bj  President  Carter  on  April  20.  At  present,  more  than  90  percent  of 
imported  cars  are  fuel-efficient  whereas  less  than  half  of  U.S. -made  cars  are 
fuel-efficient.  Average  city  highway  mileage  of  imported  cars  is  typically  around 
25  to  35  miles  per  gallon,  whereas  1977  models  of  U.S. -produced  ears  registered 
an  average  city-highway  mileage  of  about  I'd  to  17^  miles  per  gallon.  But  less 
(1  an  haif  is  better  th  <n  nothing,  and  10  miles  per  gallon  is  better  than  in  the 
:.  Without  the  previous  import  competition.  Detroit  would  have  confronted 
the  energy  crisis  in  a  hopeless  position — indeed,  its  position  might  have  pre- 
cluded the  possibility  of  adopting  a  program  as  essential  to  our  nation's  future 
as  the  President's. 

Like  steel,  however,  the  auto  case  also  illustrates  the  complexities  involved  in 
international  trade  and  its  relationship  to  domestic  competition.  On  the  one 
hand,  still  heavier  reliance  on  imports  might  enable  us  to  meet  more  quickly  the 
President's  goals  for  saving  gasoline.  On  the  other  hand,  seizure  of  a  much 
greater  share  of  the  U.S.  market  by  imports  could  well  discourage  the  transition 
in  Detroit  which  is  desperately  needed,  both  for  the  long-run  future  of  American 
energy  policy  and  for  maintaining  the  strength,  and  levels  of  employment,  of  a 
key  American  industry.  We  have  not  yet  resolved  this  dilemma,  but  plan  to  work 
closely  with  the  other  major  autc-producing  nations  to  find  solutions  which  will 
provide  fair  and  equitable  treatment  for  them  as  well  as  support  the  longer  t  c 
goals  of  our  own  energy  efforts. 

coxcxusiox 

In  conclusion,  it  is  clear  that  international  trade  can  support  American  anti- 
trust policy  in  several  key  respects:  by  providing  steady  competitive  pressure  on 
American  industry  at  home,  by  limiting  the  risk  that  other  countries  will  limit 
our  access  to  their  supplies,  and  by  providing  global  markets  which  permit 
American  firms  to  maximize  their  productive  efficiency.  Trade  policy  should  thus 
be  viewed  as  our  important  ally  of  antitrust  noliey. 

At  the  same  time,  many  factors  other  than  antitrust  must  of  course  be  con- 
sidered in  formulating  U.S.  trade  policy.  No  issue  which  comprises  so  ir 
domestic  and  international  complexities  can  be  founded  solely  on  a  single  crite- 
rion.  Nevertheless,   this   administration    seeks  to   maintain   maximum  freedom 
for  international  trade  and  the  factors  being  considered  by  this  subeoramittei 
are  a  central  element  in  that  approach. 
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Senator  Kennedy.  The  organizational  structure  of  the  Antitrust 
Division  and  the  way  in  which  priorities  are  established  have  been  an 
important  focus  in  the  subcommittee's  inquiry.  We  have  seen  that  most 
of  the  time  and  resources  have  been  focused  on  price-fixing  violators — 
what  the  critics  would  call  the  quick  and  easy  case. 

The  more  complicated  structural  cases  receive  less  than  one-fifth  of 
the  resource  efforts  spent  on  price-fixing  violators.  How  has  this  hap- 
pened and  where  do  we  go  from  here  ? 

Three  former  antitrust  chiefs  are  here  today  to  offer  the  benefit  of 
their  experience  and,  hopefully,  to  suggest  some  change  for  the  future. 

I  am  delighted  to  introduce  Don  Turner  of  the  Harvard  Law  School, 
Ed  Zimmerman  of  the  Washington  law  firm  of  Covington  &  Burling, 
and  Prof.  Thomas  Kauper  of  the  University  of  Michigan  Law  School. 

Mr.  Kauper  will  proceed  first. 

STATEMENT  OF  THOMAS  KAUPER,  PROFESSOR,  SCHOOL  OF  LAW, 

UNIVERSITY  OF  MICHIGAN 

Mr.  Kauper.  I  do  not  have  a  prepared  statement,  but  I  would  like 
to  briefly  address  several  of  the  questions  raised  in  your  letter  to  me. 

Mr.  Zimmerman  and  Professor  Turner  will  address  some  of  the 
others. 

There  were  a  number  of  questions  in  your  letter  which  go  in  one 
form  or  another  to  the  establishment  of  priorities.  So  I  would  like  to 
talk  a  little  about  how  and  by  whom  priorities  are  determined  and 
what  the  institutional  arrangements  for  determining  priorities  are. 

It  is  sometimes  said  that  the  Division  has  no  priorities ;  that  it  re- 
sponds to  the  mailbag,  so  to  speak.  At  the  same  time,  there  is  also  criti- 
cism or  comment  about  the  emphasis  on  price  fixing,  which  suggests 
that  priorities  have  been  established.  One  may  agree  or  disagree  with 
them,  but  I  think  it  is  rather  clear  that  a  series  of  priorities  have  been 
established  over  a  period  o,f  time.  In  determining  priorities,  I  think 
one  can  come  at  the  question,  both  in  terms  of  substance — what  are  the 
concerns  and  institutions — who  determines  priorities  and  how. 

The  determination  of  priorities  within  the  Division  is,  in  part, 
a  budget  matter,  a  maximization  of  resources  within  the  Division 
and,  beyond  that,  a  maximization  of  total  enforcement  resources, 
which  means  taking  into  account  the  availability  of  private  enforce- 
ment as  well  as  the  resources  available  to  the  Federal  Trade  Com- 
mission. 

It  seems  to  me  any  intelligent  approach  to  maximize  resources  has 
to  take  into  account  all  of  those  possibilities  as  well  as  actions  by 
State  attorneys  general,  U.S.  attorneys,  and  so  on.  Many  of  our 
judgments  rested  on  trying  to  stop  activity  where  we  knew  economic 
harm  was  being  caused.  I  put  it  deliberately  that  way  because  there 
are  some  areas  of  antitrust  violation  where  there  may  be  serious  doubt 
that  economic  harm  is  being  caused.  It  was  to  assist  in  that  kind  of 
determination  that  we  made  a  rather  strenuous  effort  to  upgrade  the 
status  of  what  is  now  the  Economic  Policy  Office,  about  which  you 
may  have  heard  something  already,  to  give  us  far  more  economic 
expertise  than  we  had  and  to  utilize  that  knowledge,  in  part,  as  the 
basis  for  establishing  a  series  of  priorities  within  the  Division. 
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I  am  always  a  little  cautious  about  that,  because  not  all  of  the 
values  involved  in  antitrust  matters  are  necessarily  economic,  at 
least  as  we  have  historically  viewed  them. 

For  that  reason,  I  do  not  want  to  leave  the  impression  that  priori- 
ties ultimately  are  established  by  the  economists  in  the  Division.  That 
is  not  the  case. 

Nevertheless,  if  one  is  to  try  to  determine  where  resources  should 
be  put  and  where  payoffs  are  most  likely,  that  kind  of  assistance  is 
obviously  invaluable.  The  determination  to  examine  price  fixing  in 
particular  rested  on  several  propositions,  all  of  which  I  think  go  to 
how  these  decisions  are  made  generally. 

First,  it  was  our  belief  that  price  fixing  was,  in  fact,  increasing. 
That  was,  in  part,  intuitive.  Obviously,  we  do  not  have  a  survey  ask- 
ing people  whether  they  are  now  fixing  prices. 

It  was  based  in  part  on  grand  jury  testimony  that  following  the 
electrical  equipment  cases  price  fixing  stopped  for  awhile,  but  be- 
cause there  seemed  to  be  a  lower  level  of  enforcement  activity  for 
some  period  thereafter,  it  resumed  again.  Thus,  knowing  that  economic 
harm  is  caused  by  price  fixing  and  believing  that  the  activity  was  in- 
creasing, we  made  a  conscious  judgment  to  put  substantial  resources 
there  and,  indeed,  we  did  so. 

In  making  decisions,  however,  as  to  how  many  resources  to  place 
in  any  given  area — and  particularly  in  an  area  like  price  fixing — it 
seemed  to  be  important  to  us  to  emphasize  to  American  industry,  not 
only  the  penalty,  about  which  there  has  been  a  good  deal  of  dis- 
cussion, but  to  leave  the  impression  that  the  risk  of  apprehension  was 
substantial. 

Thus,  filing  of  price-fixing  cases,  some  of  which  may  in  and  of  them- 
selves seem  relatively  small,  reflected  a  tactical  decision  that  it  was 
necessary  for  a  public  campaign  with  cases  filed  in  as  many  cities 
as  possible  to  get  as  much  attention  as  possible.  Other  emphasis,  as 
you  know,  Mr.  Chairman,  was  placed  on  regulated  industries  where 
we  know  there  is  behavior  which  is  economically  harmful.  In  the 
merger  area,  while  the  number  of  cases  dropped,  I  think  that  was 
attributable  more  than  anything  else  to  a  drop  in  merger  activity 
generally.  "We  did  have  a  number  of  big  cases  pending,  as  you  know, 
and  that  consumed  resources. 

But  before  I  leave  the  subject,  I  would  like  to  talk  a  little  bit 
about  how  one  should  determine  priorities,  instead  of  examining  the 
priorities  that  were  determined.  In  determining  priorities,  one  of  the 
first  questions,  obviously,  is  who  sets  them.  That  raises  questions  con- 
cerning the  role  of  everybody  from  the  President  of  the  United 
States,  should  he  opt  to  be  concerned,  on  down. 

Under  the  present  structure  of  the  Antitrust  Division,  most  policy 
decisions  are  made  by  the  Assistant  Attorney  General,  presumably 
acting  with  some  guidance  from  the  Attorney  General.  The  Attorney 
General  tends  to  be  a  somewhat  more  generalizing  influence,  if  one 
is  interested  in  the  different  kinds  of  inputs  one  gets. 

A  major  role  has  to  be  played  by  the  Economic  Policy  Office,  and 
a  role  is  played  by  committees  such  as  this  one,  whose  interests  tend 
to  spark  concern  within  the  Division.  Thus,  these  kinds  of  hearings, 
it  seems  to  me,  are  of  particular  utility. 
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All  of  those  factors  tend  to  be  brought  together  in  making  judg- 
ments which  almost  necessarily  are  put  in  terms  of  enforcement  re- 
sources. They  do  not  reflect  the  judgment  that  a  given  law  is  right 
or  wrong.  Instead  they  are  an  attempt  to  determine  where,  within 
the  confines  of  relatively  limited  resources,  particular  actions  should 
be  brought.  It  is  because  that  is  the  case  that  it  seems  to  me  the 
budget  process  itself  is  particularly  important.  The  budget  process 
has  become  a  good  deal  more  sophisticated;  I  hope  it  will  continue 
to  do  so.  It  becomes  the  vehicle  through  which  you  are  forced  to  sit 
down  and  see  exactly  what  you  are  doing  in  resource  terms. 

A  number  of  years  ago,  I  think  budgeting  for  organizations  like 
the  Division  was  a  very  simple  matter.  You  simply  asked  for  a  few 
additional  resources  to  take  account  of  increasing  workloads.  You 
did  not  get  the  kind  of  programmatic  focus  that  I  think  we  have  seen 
in  the  past  few  years.  That  is  a  very  important  function,  and  I  think 
the  Division  still  has  some  ways  to  go  in  terms  of  being  able  to  handle 
that  as  effectively  as  it  should. 

If  I  were  going  to  look  at  how  judgments  are  made  and  where  areas 
of  change  are  most  likely,  I  would  suspect  that  the  budget  process 
itself  is  going  to  play  an  increasingly  important  role. 

So  far  as  decisions  in  particular  cases,  those  almost  necessarily  have 
to  be  made  on  a  one-by-one  basis.  The  more  significant  judgments 
are  those  as  to  where  you  put  resources  in  the  first  instance. 

You  asked  a  number  of  other  questions,  and  I  assume  what  you 
would  prefer  to  do  is  put  those  questions  to  us  as  we  go  along,  and 
you  do  not  want  lengthy  statements,  so  I  am  prepared  to  answer  your 
questions. 

Senator  Kennedy.  The  full  Committee  on  the  Judiciary  is  meeting, 
and  we  will  have  to  recess  for  a  short  period  and  then  we  will 
continue. 

|" A  brief  recess  was  taken.] 

Senator  Kennedy.  Mr.  Zimmerman  ? 

Mr.  Zimmerman.  In  our  allocation  of  territories  here,  I  have  been 
delegated  to  offer  a  few  observations  about  the  problem  of  the  trial 
of  the  so-called  big  case.  I  begin  with  a  disclaimer.  I  have  not  followed 
in  any  detail  the  progress  of  either  the  IBM  or  the  A.T.  &  T.  cases 
nor  have  I  followed  in  detail  the  progres  of  the  cereal  or  biff  oil  cases. 
Mv  remarks,  therefore,  are  not  addressed  to  the  particular  history 
of  those  cases  or  to  the  individuals  involved  as  lawyers  or  as  courts. 
I  want  to  make  four  points  on  the  big  case. 

First,  I  do  not  believe  that  the  experience  thus  far  provides  the 
basis  for  a  legislative  determination  that  substantive  standards  of 
section  2  must  be  changed  because  of  the  supposed  inability  of  our 
conventional  methods  of  adjudication  to  cope  with  the  big  case.  Sec- 
tion 2  law  is,  in  my  judgment,  far-reaching  in  its  scope,  pliant  in  its 
content,  and  still  in  the  process  of  development  and  evaluation. 
Whether  I  am  right  or  wrong  as  to  this,  it  seems  clear  to  me  that  if 
the  case  for  important  changes  in  section  2  is  to  be  made,  that  case 
must  be  based  on  consideration  other  than  the  difficulties  in  litigation 
of  the  biff  section  2  case.  I  say  so  for  two  reasons. 

One,  I  doubt  that  the  cases  are  in  fact  unmanageable.  Second,  the 
factors  that  do  contribute  to  unmanasreability  may  be  unrelated  to  the 
substantive  standards  that  are  used.  Unless  those  factors  are  corrected, 
we  may  find  the  same  laments  of  unmanageability  under  a  new  test. 
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My  second  observation  is  that  some  of  the  difficulties  we  have  seen 
in  the  big  cases  may  be  self -induced  by  the  Government.  In  private 
litigation  it  is  not  uncommon  to  throw  all  possible  charges  into  a  com- 
plaint, however  remote  the  chances  of  supporting  some  may  be.  We 
do  this  in  the  hope  that  an  area  of  vulnerability  may  be  unexpected 
hit  in  the  hope  of  inducing  a  settlement  or  in  the  hope  that  a  judge 
or  a  jury  may  be  attracted  by  one  of  a  shopping  list  of  theories  or 
charges,  even  if  others  are  found  unsatisfactory. 

But  what  a  Government  antitrust  agency  sues,  it  has  broader  re- 
sponsibilities. It  is  not  a  mere  litigant  trying  to  win  as  best  it  could. 
It  is,  through  its  case  selection  and  case  theory,  developing  or  affirming 
a  desirable  national  antitrust  policy.  Its  theories  should  be  carefully 
elected  and  the  doubtful  theories  should  be  winnowed  out.  This,  from 
a  litigating  point  of  view,  should  help  avoid  the  delay  that  is  pre- 
dictable with  the  complaint  larded  with  all  possible  theories. 

The  third  of  my  four  points  is  that  the  duration  and  feasibility 
of  the  trial  of  the  big  case  is,  in  fact,  in  large  measure,  subject  to  the 
control  of  the  court.  Without  docking  the  rights  of  defense  counsel 
or  prosecution  or  plaintiffs  to  present  their  side  adequately,  a  court 
can  play  in  active  and  effective  role  in  assuring  the  manageability  of 
the  big  case.  Indeed,  given  recent  developments  and  uses  of  computeri- 
zation for  document  retrieval  and  data  collection  and  given  the  recent 
advancements  in  methods  of  facilitating  communication,  it  is  odd 
that  one  would  suppose  that  the  big  case  problems  should  now  be  more 
menacing  than  it  might  have  been  20  years  ago.  But,  by  the  same  token, 
the  art  of  managing  the  big  case  is  not  an  innate  skill  and  cannot  be 
expected  to  be  lodged  in  any  or  every  Federal  district  judge. 

I  think  there  is  much  to  be  said  for  legislative  change  which  provides 
that  in  certain  antitrust  cases  that  promise  to  be  of  unusual  complexity 
and  magnitude,  there  be  appointed,  perhaps  by  the  judicial  panel  of 
multidistrict  litigation,  a  three-judged  panel  of  judges  of  recognized, 
relevant  ability  and  experience  who  will  hear  the  case. 

You  have  a  precedent  in  your  Bail  Reorganization  Act  of  1973. 
These  judges  should  be  provided  with  adequate  additional  help  in  the 
form  of  staff,  clerks,  and,  if  need  be,  the  assistance  of  special  masters. 
I  do  not  suggest  that  this  arrangement  solves  all  major  problems. 
Indeed,  some  new  ones  may  be  created  by  the  possibility  of  divisiveness 
within  the  panel.  But  an  assignment  in  these  exceptional  cases  of  the 
case  to  judges  with  special  qualifications  and  experience  to  cope  with 
the  particularly  complex  issues  raised  by  these  cases  seems  a  matter 
of  common  sense.  Moreover,  the  burden  of  processing  these  cases  could 
be  allocated  among  members  of  the  panel,  resulting  in  greater  expedi- 
tion, procedural  and  other  rulings,  and  permitting  the  court  some 
breathing  space  to  focus  on  and  address  the  independent  problem  case 
management. 

My  fourth  and  final  point  is  addressed  to  the  question  of  staffing 
of  the  Government's  case.  The  subcommittee  has  heard  Don  Baker's  de- 
scription of  the  Government's  staffing  problems.  I  take  with  a  grain  of 
salt  the  suggestion  that  the  Government  is  inevitably  outmanned,  out 
budgeted,  and  outresourced  by  the  defendants  in  these  cases.  Having 
been  on  the  receiving  end  of  lawsuits  filed  by  the  Government,  I  can 
assure  you  that  the  feelings  of  paranoia  work  both  ways. 


598 

But  there  is  a  special  problem  that  the  Government  does  have. 
And  that  is  in  its  limited  ability  to  retain  the  most  gifted  and  promis- 
ing of  its  trial  lawyers. 

I  am  confident  that  retention  of  an  outstanding  private  practitioner 
to  try  an  important  Government  case  will  provide  no  solution.  Indi- 
vidual practitioners,  however  capable,  are  ineffective.  At  the  least, 
therefore,  if  there  is  to  be  a  quick  short-run  solution  to  an  emergency 
situation,  the  Government  will  have  to  retain  a  law  firm,  that  is  to 
say  a  team  of  litigators  to  take  over  management  of  a  major  case. 

The  adverse  impact  on  morale  within  the  division  of  such  a  retention 
would  be  severe.  There  will  be  difficulties  in  assuring  management  of 
the  particular  case  is  consistent  with  other  policies  that  the  Division 
is  pursuing.  This  is  to  me,  at  best,  a  short-term  stopgap  measure  of 
doubtful  but  possible  efficacy.  For  the  longer  pull,  I  think  the  Divi- 
sion should  be  permitted  to  establish  a  set  of,  say,  10  grade  18  posts 
for  senior  skilled  attorneys.  There  are  gifted  lawyers  in  academia  who 
accept  a  fraction  of  the  income  that  they  can  earn  in  practice  because 
of  the  satisfaction  they  secure  from  their  jobs.  Indeed,  the  same  obser- 
vation may  henceforth  be  made  of  members  of  the  Senate,  who  must 
now  operate  making  similar  choices. 

The  present  pyramidal  structure  in  the  Division  places  a  ceiling  on 
advancement.  It  is  too  low  and  too  early  in  a  lawyer's  career  in  the 
Division.  The  remaining  routes  for  advancement  are  solely  through 
administrative  positions.  With  the  possibility  of  grade  18  incomes  and 
the  not-inconsiderable  satisfaction  of  representing  the  Government 
in  cases  of  great  importance,  a  substantially  larger  number  of  highly 
talented  attorneys  may  be  persuaded  to  stay  longer  with  the  Division 
and  help  its  needs  for  highly  competent  senior  trial  personnel. 

The  opposition  to  such  a  change  with  the  Civil  Service  and  OMB 
will  be  instinctive  and  profound.  If  the  subcommittee  wishes  to  make 
a  tangible  contribution  to  an  improved  antitrust  program,  this  is  a 
modest  but  not  insignificant  way  in  which  it  could  begin.  Thank  you. 

Senator  Kennedy.  Thank  you  very  much. 

Mr.  Turner? 

STATEMENT  OF  DONALD  TURNER,  PROFESSOR,  HARVARD 

LAW  SCHOOL 

Mr.  Turner.  Thank  you,  Mr.  Chairman. 

I  am  going  to  confine  my  remarks  to  a  problem  that  has  been  of 
running  concern  in  antitrust  enforcement  policy;  that  is.  the  applica- 
tion of  the  law  to  monopoly  and  the  concentrated  markets.  It  has  long 
been  thought  that  antitrust  has  been  inadequate  in  this  case. 

I  rather  think  that  this  assessment  has  been  overly  harsh.  I  rather 
think,  except  for  some  periods  of  clear  historical  default  back  in  the 
days  when  extensive  mergers  were  going  on  and  the  application  of 
the  law  could  have  done  something,  that  what  we  have  missed  from 
very  heavy  structural  actions  and  what  we  would  now  gain  from  mov- 
ing in  this  direction  is  not  as  great  as  is  popularly  supposed.  I  have 
long  felt,  and  I  still  feel,  that  it  would  be  helpful  to  have  statutory 
authorization  for  a  Government  equitable  proceeding — not  any  pri- 
vate action — against  substantial  and  persistent  monopoly  or  oligopoly, 
which  has  sort  of  acquired  the  term  "shared  monopoly,"  in  major 
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markets  without  proof  of  any  anticompetitive  conduct.  I  have  sug- 
gested the  courts  could  interpret  section  2  to  permit  such  a  suit,  but 
it  would  be  innovative.  There  is  no  question  about  that,  particularly 
with  respect  to  oligopoly. 

It  is,  I  must  admit,  a  very  close  question  whether  judicial  expansion 
of  the  Sherman  Act  in  these  respects  is  appropriate  or  whether,  in- 
stead, a  specific  congressional  direction  would  be  a  more  appropriate 
way  of  handling  it.  However,  with  or  without  legislation,  there  are 
some  important  qualifications,  I  think,  that  have  to  be  stressed.  First, 
it  seems  clear  to  me  that  structural  reorganization  of  an  industry 
should  stop  short  of  interfering  in  any  significant  economies  of  scale 
or  significant  efficiencies  of  other  sorts.  That  would  be  counterproduc- 
tive. That  would,  in  all  likelihood,  raise  prices  to  consumers  and  not 
lower  them. 

The  second  point  is  that,  for  a  variety  of  reasons,  I  think  relief  is 
not  appropriate  against  monopoly  that  has  been  created  by  and  still 
rests  on  lawfully  acquired  patents. 

Third,  it  seems  to  me  the  authority  should  be  limited  to  major  mar- 
kets and  apply  only  when  monopoly  clearly  is  substantial  and  persis- 
tent and  invulnerable  to  market  forces  correction,  and  I  think  this  is 
the  most  important  point,  only  when  feasible  relief — that  is  the  relief 
you  can  practically  get — gives  promise  of  substantial  improvement  in 
competitive  performance.  Otherwise,  such  courses  of  action  are  not 
worth  the  cost. 

I  am  inclined  to  think  that  there  are  not  likely  to  be  very  many  cases 
that  would  fit  these  prescriptions.  Market  concentration  figures  are  not 
sufficient  to  indicate  that  there  is  a  case  worthy  of  prosecution.  I  think 
certainly  that  any  legislation  that  conclusively  presumed  monopoly 
or  oligopoly  on  the  basis  of  concentration  figures  would  have  far  too 
broad  a  sweep.  In  my  judgment,  it  is  quite  clear  that  many  industries 
that  seem  to  be  oligopoly  in  structure  or  form  are  pretty  competitive, 
workably  competitive,  in  performance,  or  are  close  enough  to  that  that 
restructuring  would  not  make  a  substantial  difference.  Again  I  stress 
that  if  it  would  not,  then  it  seems  to  me  wasteful  and  inappropriate  to 
institute  proceedings  of  that  kind. 

Very  briefly,  tying  this  in  to  the  problems  of  the  big  case  that  Mr. 
Zimmerman  just  referred  to,  I  think  either  judicial  or  legislative  sanc- 
tioning of  a  Government  suit  against  persistent  substantial  monopoly 
as  such  would  tend  obviously  to  reduce  the  magnitude  of  the  big  case 
because  it  would  eliminate  ail  discovery  and  all  evidence  pertaining  to 
conduct,  The  latter  has,  typically  in  the  past,  occupied  a  big  part  of 
the  big  case  and  has  contributed  very  heavily  to  the  lengthening  of 
proceedings. 

However,  unless  some  of  the  other  problems  that  Mr.  Zimmerman 
referred  to  are  cured,  the  reduction  might  not  be  much.  If  you  cut  off 
certain  avenues  of  defense;  namely,  no,  we  did  not  engage  in  exclu- 
sionary conduct,  defendants  who  have  a  high  amount  at  stake  in  per- 
suading the  court  not  to  grant  relief  are  simply  going  to  veer  off  to  the 
remaining  issues  and  devote  much  more  attention  to  them  than  they 
ordinarily  would.  Given,  in  other  words,  the  high  value  to  defendants 
of  delaying  structural  relief,  it  seems  to  me  that  you  can  by  no  means 
be  certain  that  the  big  case  would  become  a  small  case.  It  might  be- 
come somewhat  smaller,  but  not  an  awful  lot.  There  are  other  subjects 
that  I  could  talk  about  and  would  be  glad  to  talk  about  in  response 
to  questions. 
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Senator  Kennedy.  It  may  be  wiser  not  to  attempt  to  develop  legisla- 
tion ?  Would  not  we  be  better  off  relying  on  the  prosecutorial  discretion 
and  judicial  interpretation  rather  than  trying  to  establish  some  other 
rigid  kinds  of  guidelines  to  legislate  ? 

Mr.  Turner.  Senator  Kennedy,  first,  as  I  indicated,  there  is  consider- 
able doubt  that  the  courts,  particularly  the  Supreme  Court,  would  ac- 
cept the  proposition  that  section  2  of  the  Sherman  Act  covers  mono- 
poly or  shared  monopoly  as  such.  One  way  of  doing  it  would  be  for 
the  Government  to  bring  a  case,  rely  on  that  theory  alone,  and  get  an 
authoritative  judicial  determination.  If  it  is  adverse,  then,  of  course, 
the  case  for  legislation,  if  it  is  thought  appropriate,  is  made  much 
better.  But  you  are  then  talking  about  considerable  delay. 

Second,  it  seems  to  me  that  legislation  can  more  readily  solve  certain 
problems  that  a  court  would  face,  even  if  it  were  of  such  a  mind  to  buy 
the  basic  theory. 

One  is  that  it  would  be  very  hard  for  a  court  to  create  a  judicial 
rule  limiting  such  cases  to  major  markets.  Generally  in  antitrust  law, 
you  adopt  a  general  principle  of  liability  and  it  is  deemed  applicable 
wherever  the  conditions  are  met.  It  would  be  very  hard  for  a  court  to 
graft  on  to  an  action  of  this  kind  a  market-size  limitation  and  refuse 
to  accept  a  case  that  fell  below  it.  There  again  prosecutorial  discretion 
may  solve  the  problem.  The  Government,  if  it  is  wise,  simply  would 
not  brings  cases  of  this  kind  against  rather  small  markets  on  the  ground 
that  the  payoff  is  just  too  low. 

The  other  thing  is  that  the  legislation  does  not  have  to  give  specific 
or  unwarranted  guidelines.  You  do  not  have  to  draft  a  law  that  says 
monopoly  will  be  presumed  on  the  basis  of  an  80-percent  market  share. 
You  pass  a  law  which  says  that  a  Government  equity  action  will  lie 
against  substantial  persistent  monopoly  power,  leaving  it  to  the  courts 
to  determine  what  tests  of  that  are  appropriate.  Or,  if  you  want  to 
be  more  specific,  there  are  some  ready  economic  tests  which  are  far 
sounder  than  pure  market  share. 

Such  tests  include  presistent,  substantial  excess  returns  over  cost  to 
capital  or  persistent  substantial  profits;  as,  for  example,  du  Pont 
earned  on  cellophane  for  upward  of  30  years.  With  one  or  two  excep- 
tions, they  earned  returns  on  investment  of  20  percent  or  more  after 
taxes,  which  are  monopoly  returns.  A  second  test  that  I  think  econo- 
mists would  support  is  substantial,  persistent  price-cost  differentials. 
That  is  prices  over  variable  costs.  In  competitive  markets,  those  dif- 
ferentials are  either  not  present  or  they  are  very  modest.  You  could 
adopt  such  tests. 

In  other  words,  you  could  be  general  and  yet  write  legislation  in 
such  a  way  that  the  sweep  would  not  be  too  great,  and  you  can  say  this 
is  applicable  only  to  markets  involving  annual  sales  in  excess  of  a 
certain  amount.  This  is,  as  I  say,  a  hard  thing  for  a  court  to  do. 

Senator,  it  is  hard  for  enforcement  agencies  to  take  major  steps  of 
this  kind  and  hard  to  make  the  judgment  that  you  ought  to,  where  it  is 
admitted  that  it  is  novel  law.  These  cases  are  all  tough.  If  you  were 
going  to  consider  a  suit  against  the  auto  industry,  I  can  assure  you  that 
there  would  be  very  serious  reasonable  dispute  as  to  whether  that 
would  be  economically  warranted. 

It  would  not  be  crystal  clear.  It  would  be  very  bitterly  debated,  and 
reasonably  debated.  It  is  very  hard  for  an  enforcement  agency  or  a 
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President  to  decide  to  bring  a  case  like  that  where  concededly  the  law 
up  to  date  does  not  cover  it,  and  where  there  are  very  strong  repre- 
sentations that  such  a  course  of  action  would  be  highly  disruptive  and, 
on  balance,  would  be  harmful.  It  is  in  this  respect  that  a  congressional 
determination  of  policy,  it  seems  to  me,  would  perform  a  very  useful 
role. 

Senator  Kennedy.  If  you  were  back  in  the  department  now,  given 
what  you  know  and  where  we  are,  what  would  your  priorities  be  now? 
Would  they  be  any  different  now  from  the  time  when  you  were  in  the 
department? 

Mr.  Kauper.  I  am  not  sure  they  would  be  materially  different,  at 
least  if  I  assume  the  same  general  time  period.  Our  concern  with  price 
fixing  was  a  temporal  kind  of  phenomenon.  I  am  not  sure  that,  were  I 
to  go  back,  say,  2  or  3  years  from  now,  that  I  would  find  the  same  need 
to  put  resources  there.  I  viewed  that,  in  part,  as  a  campaign  to  try 
to  attract  public  attention.  Hopefully,  the  continuation  of  that 
emphasis  might  not  be  necessary. 

But,  back  in  the  same  time  period,  I  do  not  think  I  would  have 
changed  that  emphasis  significantly.  I  certainly  would  _  not  have 
changed  the  heavy  amount  of  resources  going  into  regulated  industries. 
I  suspect  we  might  do  more  on  one  or  two  concentrated  industries, 
although  the  difficulties 

Senator  Kennedy.  What  have  you  got  in  mind  ? 

Mr.  Kauper.  I  think,  as  you  know,  we  made  an  effort  in  two 
cases  I  had  to  abort.  They  were  an  attempt  to  deal  with  that  kind  of  a 
problem.  I  suspect  we  would  look  for  others  of  the  same  kind  of  ap- 
proach. I  think  it  is  essential  that  the  division  maintain  a  kind  of  a 
balance.  You  must  continue  to  bring  some  price  fixing  cases,  because 
if  industry  gets  the  idea  you  have  made  that  a  low  priority,  it  is  rea- 
sonable to  assume  price  fixing  will  occur.  At  the  same  time,  I  think 
it  is  important  that  you  keep  some  balance  across  the  board. 

So  far  as  the  big  case  is  concerned.  I  think  the  division  is  in  a  position 
where,  in  terms  of  manpower  skills,  it  has  difficulty  handling  very 
many  at  one  time.  I  think  Professor  Turner  makes  a  valid  point  when 
he  suggests  the  need  for  some  kind  of  legislative  judgment  if  one 
anticipates  a  really  significant  deconcentration  program. 

There  is,  I  think,  a  feeling  on  the  part  of  a  number  of  people  that 
this  sort  of  thing  poses  not  only  economic  issues  but  political  ones  as 
well.  I  think  industries  which  are  affected,  employees  who  are  affected 
find  the  situation  easier  to  accept  if  there  is  some  kind  of  legislative 
judgment  involved.  I  do  not  know  that  I  would  make  any  radical 
changes  in  what  we  did  in  any  way.  I  continue  to  believe  that  the  major 
emphasis  has  to  be  put  in  areas  where  the  economic  harm  is  clear.  Those 
are  arrangements  among  competitors  and  in  the  regulated  industries 
area. 

We  did  put  a  great  deal  of  resources,  as  I  am  sure  you  know,  into  a 
number  of  legislative  matters  which  were  being  fought  out,  particularly 
during  that  last  year  and  a  half.  I  think  those  were  wisely  expended. 
Again,  those  are  things  that  come  along.  It  does  seem  to  me  that  the 
division,  on  occasion,  does  have  to  pull  itself  up  and  consider  ways 
other  than  litigation  to  resolve  problems.  We  did  put  substantial  em- 
phasis on  a  lot  of  legislative  work  which,  I  think,  in  the  long  run 
probably  paid  off. 
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Senator  Kennedy.  Mr.  Zimmerman  ? 

Mr.  Zimmerman.  I  do  not  know  what  I  would  have  done  differently 
if  I  had  it  to  do  over  again.  Not  being  troubled  with  the  problems  Tom 
Kauper  has  been  troubled  with,  I  would  make  a  couple  of  observa- 
tions. One  is  that,  as  I  view  matters  from  the  private  sector,  I  agree 
with  the  necessity  of  instilling  a  continuing  concern  over  apprehension 
of  price-fixing  violations.  However,  I  think  I  tend  to  be  somewhat 
skeptical  of  what  seems  to  be  the  present  concern  with  the  intensity  of 
the  sanction.  My  very  rough  experience,  which  is  based  on  very  unsci- 
entific sampling,  is  that  I  am  not  aware  of  any  businessmen  or  execu- 
tives who  make  a  calculated  decision  to  engage  in  price  fixing  on  the 
theory  that  there  is  more  to  be  gained  than  lost. 

I  think  they  all  fear  apprehension  and  they  fear  sanction.  If  there  is 
going  to  be  any  significant  allocation  of  division  manpower  to  the  se- 
curing of  16  months  in  jail  rather  than  6  months  suspended,  I  would 
very  much  doubt  that  anyone  is  ever  going  to  be  able  to  establish  the 
case  that  deterrence  has  been  significantly  affected. 

My  point  is  that  fear  of  apprehension  is  where  the  deterrence  is. 
I  think  putting  the  sanction  on  the  corporation  probably  makes  some 
sense.  The  businessman  immediately  knows  that  he  is  ruining  his  own 
career  within  the  corporation  if  he  engages  in  this  conduct.  That  makes 
some  amount  of  sense.  Other  than  that,  I  think  I  am  in  general  agree- 
ment with  the  division  of  resources.  I  think  the  regulatory  area  has 
been  investigated.  Tremendous  contribution  has  been  made,  starting 
about  12  years  ago,  by  the  action  of  the  Justice  Department  in  com- 
municating its  competitive  principles  and  tapping  the  regulatory 
agencies  on  the  shoulder. 

I  think  also  noteworthy  in  the  last  12  years  is,  not  only  legislation, 
which  Tom  Kauper  referred  to,  but  arbitration,  communication 
through  guidelines,  through  Don  Baker's  international  guidelines  and 
Don  Turner's  merger  guidelines  and  the  sentencing  guidelines.  I  think 
it  is  terribly  important,  to  the  extent  that  policy  can  be  articulated  and 
communicated,  it  is  articulated. 

There  is  a  great  tendency  on  the  part  of  enforcement  agencies  not 
to  commit  themselves,  so  that  they  retain  maximum  discretion.  I  think 
that  is  inefficient  and  uneconomic.  I  would  hope  that  we  would  do  more 
along  those  lines. 

Senator  Kennedy.  Mr.  Turner  ? 

Mr.  Turner.  My  tour  of  duty  is  now  way  into  the  past.  It  is  a  little 
hard  for  me  to  reconstruct  what  my  thinking  was  at  the  time.  Prob- 
ably any  reconstruction  would  be  somewhat  self-serving. 

Very  briefly,  when  I  came  into  the  division  in  1965,  I  thought  there 
were  two  things  of  paramount  importance.  The  first  was  to  devote  a 
substantially  increased  amount  of  resources,  in  terms  of  quantity  and 
quality,  both  to  attention  to  regulatory  agencies  and  to  intraexecutive 
branch  deliberations  on  pending  legislation  or  possible  pending 
legislation.  I  think  that  was  a  correct  judgment,  and  I  think  it  has 
been  agreed  to  by  subsequent  heads  of  the  division.  I  think  the  gains 
from  making  both  regulatory  agencies  and  other  executive  depart- 
ments more  familiar  with  the  kinds  of  considerations  that  the  Anti- 
trust Division  was  concerned  with  are  very  substantial.  However,  I 
think  that  now,  with  respect  to  the  regulatory  agencies,  any  further 
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significant  improvement  in  that  area  will  require  legislation  in  the 
direction  of  deregulation  of  the  sort  now  being  considered  with  re- 
spect to  the  CAB  and  others. 

The  second  priority  at  the  time  I  felt  to  be  terribly  important — 
and  I  say  this  rather  hesitantly  because  I  do  not  mean  to  imply  undue 
criticism  of  the  division  as  it  then  was — was  to  restore  some  coherence 
and  consistency  to  the  Antitrust  Division's  basic  policies.  I  think  the 
Division  had,  in  an  odd  sense,  been  victimized  by  a  too  favorable  Su- 
preme Court  in  the  preceding  10  to  15  years.  As  one  justice  once  put  it 
somewhat  sardonically,  the  only  consistency  he  could  find  in  Supreme 
Court  decisions  was  the  Government  always  won.  That  is  a  little  harsh. 
I  think  most  of  the  decisions  were  right.  But,  the  Supreme  Court  in 
many  areas  was  seeming  to  overextend  the  boundaries  of  illegality, 
adopting  rules  that  I  think  went  much  farther  than  the  court  would 
have  gone  if  it  had  realized  what  the  consequences  were. 

That  tended  to  instill,  I  think,  in  the  minds  of  the  personnel  in  the 
Antitrust  Division  a  certain  laxity  in  performance.  The  feeling  sort  of 
ran,  ''Well,  it  doesn't  make  a  lot  of  difference  what  theoiy  we  go  on  or 
what  cases  we  bring.  We  are  going  to  win."  I  made  a  very  serious  effort 
to  try  to  get  a  very  close  control  over  the  cases,  not  only  those  that  were 
brought,  but  the  theories  on  which  the  complaints  were  filed ;  and  to 
make  sure  the  trial  briefs  adhered  to  those  theories. 

I  think  within  a  few  years  the  Government's  record  in  the  district 
courts  became  much  better  than  it  had  been  because  the  Government 
was  moving  in  the  direction  of  more  coherent  understandable  theories, 
which  increased  the  chances  of  victory.  We  also  paid  a  very  high 
degree  of  attention  Mr.  Zimmerman  and  myself  to  Supreme  Court 
briefs,  which  were  of  critical  importance  to  development  of  the  law. 
Subsequently,  we  initiated  investigations  into  several  industries  to 
discover  restrictive  patent  licensing  practices,  with  an  eye  to  bringing 
cases  and  developing  an  area  of  the  law  which  was  very  archaic  and 
not  up  to  date.  We  had  hopes  that  this  would  have  a  very  heavy  pay- 
off because  licensing  restrictions,  we  felt,  had  substantial  anticompeti- 
tive consequences,  and  we  did,  of  course,  work  on  and  issue  merger 
guidelines. 

I  am  sure  I  could  not  go  back,  if  you  gave  me  the  whole  record,  and 
justify  all  the  priorities  we  gave.  I  think  in  a  way  it  is  rather  hard. 
I  think  that  some  of  the  subsequent  changes  were  wise.  I  tend,  with 
Mr.  Zimmerman  to  agree  that  the  subsequent,  somewhat  heavier 
emphasis  on  price  fixing  was  a  well-taken  step.  After  all,  if  you  ask 
yourself  how  do  you  allocate  resources,  the  basic  question  you  should 
ask  is  essentially  an  economic  one :  What  allocation  of  enforcement 
resources  will  have  the  biggest  payoff  for  consumers  ?  I  do  not  see  how 
you  can  dispute  that  as  a  general  proposition. 

I  do  not  think  there  is  any  dispute  that  horizontal  price  fixing  leads 
to  harm  to  consumers;  the  harm  is  clear  and  substantial.  It  is  some- 
thing that  goes  on  all  the  time.  You  really  have  to  go  at  it  hard  and 
heavily.  I  think  that  was  a  proper  switch. 

I  think  the  decline  in  merger  cases  was  due  primarily  to  the  decline 
in  mergers.  The  decline  in  the  stock  market  from  early  seventies  on 
made  mergers  rather  unattractive.  A  lot  of  the  allocation  is  controlled 
by  events  in  the  business  world. 
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I  think  the  priorities  constantly  change.  You  get  to  a  point  where 
you  really  cannot  quantify  gains.  Some  cases  seem  piddling.  Merger 
in  a  tiny  industry  may  seem  wholly  unimportant  and  yet  may  be 
a  very  appropriate  vehicle  for  developing  an  important  general 
principle  of  law  whose  general  application  would  have  a  very  high 
payoff.  So,  there  are  a  lot  of  those  kinds  of  complications.  You  can- 
not really  apply  cost-benefit  analysis  to  antitrust  enforcement  as  you 
can  apply  it  to  some  other  things.  You  just  make  the  best  judgments 
you  can. 

Senator  Kennedy.  There  has  been  some  talk  during  these  hearings 
about  the  social  and  political  considerations  of  antitrust  policy.  What 
weight  should  be  given  to  those  factors  ? 

Mr.  Turner.  Let  me  take  a  rather  extreme  position.  I  would  say 
virtually  none.  It  is  not  because  I  think  those  social  and  political 
values  are  worthless;  obviously  not.  I  think  my  basic  proposition  is 
that  you  should  not  make  antitrust  carry  those  kinds  of  loads  on  its 
shoulders.  Antitrust  is  a  very  important  basic  economic  policy.  It 
is  hard  enough  to  work  it  out  rationally  and  efficiently,  just  keeping 
your  eye  on  competition  and  benefits  to  consumer  welfare.  Economics, 
unfortunately,  does  not  provide  a  lot  of  ready  answers. 

My  feeling  is  that  antitrust  should  be  left  to  do  its  basic  job.  It  is 
essentially  the  job  of  promoting  competition  to  the  extent  feasible. 
Incidentally,  that  makes  a  very  heavy  contribution  to  a  lot  of  the 
social  and  political  values  that  people  have  in  mind,  to  the  extent 
that  you  preserve  competition,  prevent  undue  concentration,  you  pro- 
mote opportunities  for  private  entrepreneurship,  and  you  disperse 
economic  power.  The  enforcement  of  antitrust  in  line  with  purely  eco- 
nomic conceptions  does  make  a  positive  contribution  to  social  and 
political  goals.  I  would  not  load  onto  antitrust  further  responsibili- 
ties for  problems  which  are  really  best  dealt  with  by  special  legislation. 

Senator  Kennedy.  Do  you  both  agree  ? 

Mr.  Zimmerman.  I  certainly  do,  Senator.  This,  of  course,  is  by  no 
means  a  new  issue.  The  problems  I  have  include  how  one  applies 
social  considerations  in  a  normative  sense.  I  have  had  social  considera- 
tions thrown  at  me  to  supply  the  most  abhorrent  mergers  and  have 
had  social  considerations  thrown  at  me  to  permit  monopolization.  I 
think  it  is  just  not  useful  as  a  tool  of  antitrust  analysis. 

Senator  Kennedy.  Mr.  Kaupcr  ? 

Mr.  Kauper.  I  think  in  general  I  agree  with  that.  I  do  not  think 
anybody  can  deny,  however,  that  there  is  in  the  history  of  antitrust 
doctrine,  as  it  has  developed,  some  emphasis  from  time  to  time  on  what 
might  be  characterized  as  particularly  social  concerns.  I  think  that 
is  primarily  true  in  dealing  with  a  variety  of  vertical  restraints. 
But  I  am  like  Ed  in  that  I  find  it  virtuallv  impossible  to  ask  an  en- 
forcement agency  to  weigh  those  kinds  of  concerns.  Take  the  kind 
of  merger  case  he  suggests.  You  may  have  a  particular  merger  case 
where  the  alleged  injury  is  harm  to  a  particular  small  competition, 
and  the  companies  argue  that  if  the  merger  is  not  permitted,  5,000 
people  will  be  thrown  out  of  work. 

I  know  virtually  no  way  to  put  those  factors  into  the  balance  and 
arrive  at  intelligent  conclusions  as  to  how  you  best  serve  one  social 
policy  or  the  other. 


605 

It  may  be  that  we,  in  our  search  for  standards  that  make  sense? 
have  been  driven  back  to  economic  ones,  more  out  of  frustration  than 
anything  else;  that  is.  an  inability  simply  to  deal  with  the  others. 
But  I  am  like  Don  Turner  in  my  belief  that  most  of  those  policies 
are  best  implemented  in  some  way. 

Senator  Kennedy.  I  want  to  thank  you  very  much.  "We  would  like 
to  be  in  touch  during  the  next  couple  of  weeks,  both  in  terms  of  our 
priorities  on  this  subcommittee  and  some  of  these  legislative  areas  that 
we  ought  to  be  considered  to  see  what  we  can  do  in  developing  con- 
sensus on  this  subcommittee. 

Mr.  Turner  has  mentioned  some  ways  which  I  think  are  interest- 
ing. We  will  be  back  in  touch. 

"We  are  going  to  recess  for  a  few  minutes  now. 

[A  recess  was  taken.] 

Senator  Metzenbaum  [acting  chairman].  The  meeting  will  come  to 
order. 

Mr.  Kirkpatrick  ? 

STATEMENT  OF  MILES  W.  KIRKPATHICK,  MORGAN,  LEV/IS  & 

BOCKIUS 

Mr.  Kirkpatrick.  Thank  3^011,  Mr.  Chairman. 

I  am  most  appreciative  of  this  opportunity  to  appear  before  this 
subcommittee.  I  understand  the  topic  to  be  addressed  by  this  group 
is  the  dual  enforcement  roles,  under  the  antitrust  laws,  of  the  Anti- 
trust Division  and  the  Federal  Trade  Commission.  Let  me  start  with, 
the  proposition  with  which  I  believe  few  would  quarrel.  If  this  were, 
say,  1914  and  we  were  designing  the  governmental  apparatus  for  the 
enforcement  of  the  antitrust  laws,  I  am  confident  that  we  would  not 
plan  it  the  way  that  it  has  evolved.  What  has  come  about  is  a  govern- 
mental oddity.  There  is,  except  for  the  criminal  enforcement  powers 
of  the  Antitrust  Division,  a  complete  overlap  of  responsibilities  as 
between  the  two  agencies  of  Government.  Moreover,  again  except  for 
the  grand  jury  process  to  which  the  Antitrust  Division  has  access,  a 
complete  overlap  of  enforcement  powers  now  that  the  Antitrust  Divi- 
sion has,  through  recent  legislation,  become  possessed  of  more  adequate 
CID  authority. 

However,  having  said  that  one  would  not  have  planned  it  the  way  it 
has  happened,  I  will  quickly  state  that  in  the  present  state  of  affairs, 
there  has,  in  fact,  been  no,  or  almost  no,  duplication  of  enforcement 
effort.  The  day-to-day  clearance  procedures  between  the  two  agencies 
with  respect  to  the  enforcement  actions  that  each  will  undertake  have 
worked  smoothly  and,  I  think,  well.  When  I  was  chairman  of  the 
Federal  Trade  Commission,  our  procedures  provided  that  in  the  event 
of  disagreement  between  the  liaison  staffs  of  the  two  agencies  as  to 
which  of  the  agencies  might  undertake  a  particular  investigation,  the 
matter  would  come  up  to  the  Chairman's  office,  who  would  then  take 
it  up  with  the  Assistant  Attorney  General  in  charge  of  the  Antitrust 
Division. 

Senator  Metzenbafm.  When  were  you  Chairman  ? 

Mr.  Kirkpatrick.  I  was  Chairman  from  1970  to  1973. 

Senator  Metzenbaum.  Is  there  not  some  duplication  in  connection 
with  two  matters  that  are  pending,  one  from  the  FTC  and  one  from 
the  Antitrust  with  respect  to  the  oil  companies  % 
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Mr.  Kirkpatrick.  I  could  not  speak,  myself,  with  any  precision  on 
the  exact  areas  that  each  is  inquiring  into,  sir.  I  simply  cannot  re- 
spond to  that  question.  I  am  not  enough  aware  of  the  exact  contours 
of  each  investigation  to  respond  intelligently. 

Senator  Metzenbaum.  I  do  not  mean  to  challenge  your  statement; 
I  certainly  am  not  doing  that.  As  a  matter  of  fact,  we  probably  need 
a  third  agency  because  neither  of  those  are  getting  very  far  on  that. 

Please  proceed. 

Mr.  Kirkfatrick.  Mv  impression  is,  and  it's  only  an  impression,  is 
that  the  two  are  looking  at  different  aspects.  But  I  do  not  suggest  that 
I  know  enough  about  it  to  answer  you  responsibly,  sir.  In  any  event,  I 
am  confidentthat  there  was  no  overlap.  I  am  equally  confident,  through 
personal  recollection,  that  I  never  had  to  take  up  any  quarrel  as  be- 
tween the  two  agencies. 

We  tried  to  do  something  productive  in  this  area.  But  the  very 
clearance  procedures  themselves  could,  in  some  part,  be  part  of  a 
planning  operation  as  between  the  two  agencies.  I  cannot  say  we  were 
very  successful  in  bringing  that  about,  but  that  possibility,  nonethe- 
less, exists.  In  any  event,  I  do  not  see  that  the  existence  of  the  two 
agencies  has  created  any  problem  of  agency  proliferation  or  wasteful 
Government  activities.  'Nonetheless,  the  dual  enforcement  should  be 
examined.  It  is  always  possible  that  the  two  agencies  may  in  the 
future  disagree  and  "that  there  may  be  duplicative  and  wasteful 
enforcement. 

Clearance,  of  course,  between  the  two  agencies  is  not  prescribed  by 
law.  Also,  there  exists  the  possibility  of  confusing  and  inconsistent 
interpretations  of  the  law  for  enforcement  purposes.  Finally,  and  I 
think  this  is  a  matter  of  some  importance,  theer  is  confusion  in  the 
business  community  as  to  the  roles  of  the  agencies.  Appearances  in 
Government  are,  I  believe,  important;  and  the  existence  of  the  two 
agencies  creates  some  confusion. 

I  suppose  that  it  would  be  logical,  if  I  may,  to  discuss  three  possi- 
bilities. The  first  would  be  to  fold  the  Department  of  Justice's  Anti- 
trust Division  into  the  Federal  Trade  Commission.  The  second  would 
be  the  reverse  of  that;  that  is  to  say,  take  the  Bureau  of  Competition 
and  put  it  into  the  Antitrust  Division,  taking  away  from  the  FTC  all 
jurisdiction  under  the  antitrust  laws. 

Third,  the  step  that  I  myself  would  espouse,  is  to  keep  the  present 
dual  enforcement  structure  with  some  modest  changes  that  I  will 
discuss  below.  Concerning  the  first  alternative,  I  see  little  purpose 
served  in  discussing  at  any  length  the  elimination  of  the  Antitrust 
Division  from  the  enforcement  scene.  It  is  not  going  to  happen  nor 
should  it.  First  of  all,  the  Antitrust  Division's  authority  to  bring 
criminal  prosecution  is,  in  my  view,  an  essential  element  in  antitrust 
enforcement. 

Second,  antitrust  policy  is  an  important  aspect  of  national  policy; 
it  should  not  be  cut  off  from  the  administration.  In  sum,  this  is  just 
not  a  realistic  alternative.  With  respect  to  the  alternative  of  taking 
antitrust  jurisdiction  out  of  the  hands  of  the  Federal  Trade  Com- 
mission and  placing  all  such  enforcement  in  the  Antitrust  Division,  I 
believe  that  much  would  be  lost.  First,  the  FTC  is  an  independent 
agency  with  all  the  implications  of  that  term.  Although  there  are 
obvious  constraints  upon  its  total  independence,  as  there  should  be, 
it  is  not  subject  to  the  direct  control  of  the  executive. 
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Second,  the  FTC  is  an  administrative  agency,  and  I  believe  that 
there  is  strength  in  the  administrative  process.  It  is  the  investigator, 
the  prosecutor,  the  jury,  the  judge  and,  to  a  degree,  the  appellate 
court.  The  whole  process  produces  a  feedback  and  an  expertise  which 
may  be  of  considerable  importance  in  dealing  with  the  sophistications 
and  intricacies  of  the  antitrust  laws.  Also,  it  has  consumer  protection 
jurisdiction  which  is  not  totally  unrelated  to  antitrust  concerns,  and 
expertise  in  both  areas  may  be  important  to  enforcement  planning. 

The  FTC  has  also  some  largely  unexplored  advantages  over  the  De- 
partment of  Justice's  Antitrust  Division.  For  example,  rulemaking  in 
the  antitrust  area  has  not  yet  been  ventured  upon  by  the  FTC.  Is  it 
feasible  for  the  FTC  to  make  more  clear  and  certain  the  antitrust  laws 
in  certain  of  its  more  puzzling  and  confusing  aspects?  Can  the  Com- 
mission in  certain  cases  by  rule  shift  the  burden  of  proof?  Here  are 
undeveloped  areas  of  enforcement  opportunity  that  have  as  yet  been 
undeveloped  and  that  are  unique  to  the  FTC. 

Finally,  of  course,  the  FTC  enforces  section  5  of  the  Federal  Trade 
Commission  Act.  That  section  is  broader  and  longer  than  the  antitrust 
laws  themselves  and  may  increasingly  become  for  that  reason  a  unique 
tool  of  law  enforcement. 

As  to  the  third  alternative,  that  is  to  say  leaving  the  two  agencies 
where  they  are  in  respect  of  dual  enforcement  of  the  antitrust  laws, 
what  changes  nonetheless  should  be  considered? 

Among  other  things,  it  seems  to  me  that  the  administrative  processes 
of  the  FTC  need  reexamination.  In  theory,  and  I  suppose  in  original 
concept,  the  administrative  procedures  and  processes  were  thought 
better  equipped  to  handle  the  sophisticated  kinds  of  economic  cases 
that  the  Commission  would  be  expected  to  be  dealing  with.  I  do  not 
think,  however,  that  the  result  is  evident  at  the  present  ime. 

Certainly  the  U.S.  district  courts  have  no  perfect  record  of  efficiency 
in  this  regard,  but  I  think  that  if  objective  measures  could  be  brought 
to  bear,  the  courts  have  probably  handled  the  mammoth  cases  better 
than  the  FTC.  If  that  is  so,  it  may  be  because  of  the  weaknesses  in  the 
Commission's  processes  that  have  been  little  commented  upon.  Al- 
though the  FTC  is  responsible  to  see  that  ongoing  litigation  is  handled 
efficiently  and  expeditiously,  it  really  cannot  do  so  except  by 
indirection. 

When  a  matter  crosses  the  adjudicative  threshold,  it  largely  disap- 
pears from  the  Commission's  control  insofar  as  the  reshaping  of  issues 
and  trial  strategy  is  concerned.  Of  course,  the  Bureau  of  Competition 
is  made  up  of  many  fine,  experienced  and  determined  lawyers,  and  I 
am  not  suggesting  that  trial  of  the  large  cases  is  necessarily  a  disaster 
area.  Nonetheless,  the  Commission  itself,  unlike  the  Antitrust  Divi- 
sion, cannot  exert  day-to-day  control  over  the  conduct  of  cases  for 
which  it  is  nonetheless  ultimately  responsible.  I  am  not  sure  I  see  any 
complete  answer  to  the  dilemma  just  stated.  Perhaps  it  is  more  of 
theoretical  than  practical  importance. 

There  is  another  aspect  of  Commission  procedures  which  might,  I 
think,  be  susceptible  of  legislative  improvement.  While  at  the  Com- 
mission, I  had  some  responsibility  for  bringing  about  the  change  in 
title  of  whfrtwas  then  called  the  hearing  officers  to  what  is  now  known 
as  tho,  administrative  law  judge. 

I  thought  that  that  was  an  important  change  to  give  at  least  the  ap- 
pearance of  judicial  authority  to  the  hearing  officers.  They  need,  in 
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my  view,  exactly  that.  They  have  before  them  experienced,  tough,  and 
indefatigable  lawyers;  the  records  are  vast  with  many  thousands  of 
pages  of  testimony  and  exhibits  that  have  to  be  somehow  reduced  to 
reason.  They  must  bring  some  order  and  some  kind  of  triability  to  that 
sometimes  seeming  chaos  before  them. 

The  ALJ's  initial  decision  is  not  under  existing  procedures  entitled 
to  the  weight  upon  review  that  the  decision  of  a  district  court  judge  is. 
Although  the  Commission  upon  review  after  appeal  from  an  initial 
decision  of  the  ALJ  is  acting,  in  effect,  as  an  appellate  court,  the  proc- 
ess does  not  demand  that  the  initial  decision  and  fact  findings  of  the 
ALJ  be  reviewed  upon  appellate  standards  applicable  in  the  courts. 
As  a  consequence,  the  ALJ  may  not  be  looked  upon  by  the  parties  be- 
fore him  as  having  the  kind  of  real  power  to  refine,  reduce,  and  acceler- 
ate matters  before  him  that  may  be  true  in  courts  of  law. 

One  cure  for  the  problem  just  discussed  may  be  proposed  legislation 
which  I  believe  has  been  presented  to  the  Congress  which  would  permit 
the  FTC  to  bring  some  of  its  antitrust  cases  before  the  U.S.  district 
courts.  This  is  an  interesting  proposition.  However,  it  would  seem  to 
aggravate  the  similarities  between  the  Antitrust  Division  and  the 
FTC. 

If  it  is  the  underlying  intention  of  the  legislation  that  the  Commis- 
sion be  permitted  to  avoid  the  complications  and  weaknesses  of  its 
own  adminisf  rative  procedures,  then  I  suggest  it  would  be  better  to  deal 
with  those  and  not  enhance  the  already  existing  duplicative  roles  of 
the  two  agencies.  I  understand  also  that  legislation  has  been  proposed 
which  would  give  ALJ's  the  power  to  impose  fines  for  noncompliance 
with  their  orders;  that  avenue  may  be  worth  examining  further. 

Mr.  Chairman,  that  completes  my  statement.  Time  does  not  permit 
the  inclusion  of  many  considerations  that  I  am  sure  will  be  the  subject 
of  discussion  as  we  go  forward  in  this  hearing.  To  sum  up,  however,  it 
is  my  view  that  the  present  dual  enforcement  of  the  antitrust  laws 
has  strengths  which  should  be  preserved  and  that  both  agencies  should 
continue  to  function  in  the  future  pretty  much  as  they  have  in  the  past. 

Thank  you, 

Senator  M  etzenbatjm.  Thank  you  verv  much.  Your  statement  is 
very  helnful.  With  your  wealth  of  background  and  experience  as 
former  Chairman  of  the  FTC,  I  am  sure  this  committee  will  take  it 
into  consider ai ion  as  we  move  forward. 

[The  prepared  statement  of  Miles  Kirkpatrick  follows :] 

Prepared  Statement  of  Miles  W.  Kirkpatrick 

Mr.  Chairman,  I  am  most  anpreciative  of  the  opportunity  to  appear  before 
this  subcommittee  to  discuss  with  yon  antitrust  enforcement.  I  understand  that 
you  are  particularly  interested  at  this  hearing  in  addressing  the  law  enforce- 
ment roles  with  respect  to  the  antitrust  laws  of  the  Federal  Trade  Commission 
and  the  Antitrust  Division  of  the  Department  of  Justice. 

Let  mp  start  my  statement  with  the  proposition  with  which  I  believe  few 
would  quarrel.  If  this  were,  say,  1914  and  we  were  designing  the  governmental 
apparatus  for  the  enforcement  of  the  antitrust  laws,  I  am  confident  that  we 
would  not  plant  it  the  way  that  it  has  evolved.  What  has  come  about  is  a  govern- 
mental oddity.  There  is,  except  for  the  criminal  enforcement  powers  of  the  Anti- 
trust Division,  a  complete  overlap  of  responsibilities  as  between  the  two  agencies 
of  Government.  Moreover,  again  except  for  the  grand  jury  process  to  which  the 
Antitrust  Division  has  access,  a  complete  overlap  of  enforcement  powers — now 
that  the  Antitrust  Division  has,  through  recent  legislation,  become  possessed 
of  more  adequate  CID  authority. 
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However,  having  said  that  one  would  not  have  planned  it  the  way  it  has 
happened,  I  will  quickly  state  that  in  the  present  state  of  affairs,  there  has,  in 
fact,  been  no,  or  almost  no,  duplication  of  enforcement  effort.  The  day  to  day 
ad  hoc  clearance  procedures  between  the  two  agencies  with  respect  to  the  en- 
forcement actions  that  each  will  undertake  have  worked  smoothly  and,  I  think, 
well.  When  I  was  Chairman  of  the  Federal  Trade  Commission,  our  procedures 
provided  that  in  the  event  of  disagreement  between  the  staffs  of  the  two  agencies 
as  to  which  of  the  agencies  might  undertake  a  particular  investigation,  the 
matter  would  come  up  to  the  Chairman's  office  who  would  then  take  it  up  with 
the  Assistant  Attorney  General  in  charge  of  the  Antitrust  Division.  That  never 
happened  during  my  time  at  the  Commission.  Actually,  it  seems  to  me  that  the 
clearance  procedures  could  be,  perhaps,  developed  into  a  more  important  vehicle 
for  policy  planning  than  has  been  the  case  in  the  past.  They  might  form  a  junc- 
ture point  between  the  two  agencies  for  effective  overall  planning  and  antitrust 
strategy  for  the  guidance  of  the  two  agencies.  That  has  not  happened  in  the 
past  but  it  seems  to  me  that  there  may  be  some  future  possibilities  in  this  regard. 

In  any  event,  I  do  not  see  that  the  existence  of  the  two  agencies  has  created 
any  problem  of  agency  proliferation  or  wasteful  Government  activities.  None- 
theless, the  dual  enforcement  shoud  be  examined.  It  is  always  possible  that  the 
two  agencies  may  in  the  future  disagree  and  that  there  may  be  duplicate  and 
wasteful  enforcement.  Clearance,  of  course,  between  the  two  agencies  are  ad  hoc 
and  not  prescribed  by  law.  Also,  there  exists  the  possibility  of  confusing  and 
inconsistent  interpretations  of  law  for  enforcement  purposes.  Finally,  and  I 
think  this  is  a  matter  of  some  importance,  there  is  confusion  in  the  business 
community  as  to  the  roles  of  the  agencies.  Appearances  in  Government  are,  I 
believe,  important  and  the  existence  of  the  two  agencies  creates  some  confusion. 

I  suppose  that  it  would  be  logical  to  discuss  three  possibilities.  The  first  would 
be  to  fold  the  Department  of  Justice's  Antitrust  Division  into  the  Federal 
Trade  Commission.  The  second  woud  be  the  reverse  of  that,  that  is  to  say,  take 
the  Bureau  of  Competition  and  put  it  into  the  Antitrust  Division  taking  away 
from  the  FTC  all  jurisdiction  under  the  antitrust  laws.  Third,  keep  the  present 
dual  enforcement  structure  with  some  modest  changes  that  I  will  discuss  below. 

Concerning  the  first  alternative  I  see  little  purpose  served  in  discussing  at 
any  length  the  elimination  of  the  Antitrust  Division  from  the  enforcement  scene. 
It  isn't  going  to  happen  nor  should  it.  First  of  all,  the  Antitrust  Division's 
authority  to  bring  criminal  prosecution  is.  in  my  view,  an  essential  element  in 
antitrust  enforcement.  Second,  antitrust  policy  is  an  important  aspect  of  national 
policy;  it  should  not  be  cut  off  from  the  administration.  In  sum,  this  is  just 
not  a  realistic  alternative. 

With  respect  to  the  alternative  of  taking  antitrust  jurisdiction  out  of  the  hands 
of  the  Federal  Trade  Commission  and  placing  all  such  enforcement  in  the  Anti- 
trust Division  of  the  Department  of  Justice,  I  believe  that  much  would  be  lost. 
The  FTC  is  an  independent  agency  with  all  the  implications  of  that  term.  Al- 
though there  are  obvious  constraints  upon  its  total  independence,  as  there 
should  be,  it  is  not  subject  to  the  direct  control  of  the  executive.  Also,  the  FTC 
is  an  administrative  agency,  and  I  believe  that  there  is  strength  in  the  adminis- 
trative process.  It  is  the  investigator,  the  prosecutor,  the  jury,  the  judge  and, 
to  a  degree,  the  appellate  court.  The  whole  process  produces  a  feedback  and  an 
expertise  which  may  be  of  considerable  importance  in  dealing  with  the  sophisti- 
cations and  intricacies  of  the  antitrust  laws.  Also,  it  has  consumer  protection 
jurisdiction  which  is  not  totally  unrelated  to  antitrust  concerns  and  expertise 
in  both  areas  may  be  important  to  enforcement  planning. 

The  FTC  has  also  some  largely  unexplored  advantages  over  the  Department 
of  Justice's  Antitrust  Division.  For  example,  rulemaking  in  the  antitrust  area 
has  not  yet  been  ventured  upon  by  the  FTC.  Is  it  feasible  for  the  FTC  to  make 
more  clear  and  certain  the  antitrust  laws  in  certain  of  its  more  puzzling  and  con- 
fusing aspects?  Can  the  Commission  in  certain  cases  by  rule  shift  the  burden 
of  proof?  Here  are  undeveloped  areas  of  enforcement  opportunity  that  have  as 
yet  been  undeveloped  and  that  are  unique  to  the  FTC. 

Finally,  of  course,  the  FTC  enforces  section  5  of  the  Federal  Trade  Commis- 
sion Act.  That  section  is  broader  and  longer  than  the  antitrust  laws  themselves 
and  may  increasingly  become  for  that  reason  a  unique  tool  of  law  enforcement. 

As  to  the  third  alternative,  that  is  to  say  leaving  the  two  agencies  where  they 
are  in  respect  of  dual  enforcement  of  the  antitrust  laws,  what  changes  none- 
theless should  be  considered? 
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Among  other  things,  it  seems  to  me  that  the  administrative  processes  of  the 
FTC  need  reexamination.  In  theory,  and  I  suppose  in  original  concept,  the  ad- 
ministrative procedures  and  processes  were  thought  better  equipped  to  handle 
the  sophisticated  kinds  of  economic  cases  that  the  Commission  would  be  expected 
to  be  dealing  with.  I  don't  think,  however,  that  that  result  is  evident  at  the  pres- 
ent time.  Certainly  the  U.S.  District  Courts  have  no  perfect  record  of  efficiency 
in  this  regard,  but  I  think  that  if  objective  measures  could  be  brought  to  bear, 
the  courts  have  probably  handled  the  mammoth  cases  better  than  the  FTC.  If 
that  is  so,  it  may  be  because  of  the  weaknesses  in  the  Commission's  processes 
that  have  been  little  commented  upon.  Although  the  FTC  is  responsible  to  see 
that  ongoing  litigation  is  handled  efficiently  and  expeditiously,  it  really  cannot 
do  so  except  by  indirection.  When  a  matter  crosses  the  adjudicative  threshold,  it 
largely  disappears  from  the  Commission's  control  insofar  as  the  reshaping  of 
issues  and  trial  strategy  is  concerned.  Of  course,  the  Bureau  of  Competition  is 
made  up  of  many  fine,  experienced  and  determined  lawyers  and  I  am  not  sug- 
gesting that  trial  of  the  large  cases  is  necessarily  a  disaster  area.  Nonetheless 
the  Commission,  itself,  unlike  the  Antitrust  Division,  cannot  exert  day  to  day 
control  over  the  conduct  of  cases  for  which  it  is  nonetheless  ultimately 
responsible. 

I  am  not  sure  I  see  any  complete  answer  to  the  dilemma  just  stated ;  perhaps 
it  is  more  of  theoretical  than  practical  importance. 

There  is  another  aspect  of  Commission  procedures  which  might,  I  think,  be 
susceptible  of  legislative  improvement.  While  at  the  Commission,  I  had  some 
responsibility  for  bringing  about  the  change  in  title  of  what  was  then  called  the 
"hearing  officer"  to  what  is  now  known  as  the  "administrative  law  judge."  I 
thought  that  that  was  an  important  change  to  give  at  least  the  appearance  of 
judicial  authority  to  the  hearing  officers.  They  need,  in  my  view,  exactly  that. 
They  have  before  them  experienced,  tough,  and  indefatigable  lawyers;  the 
records  are  vast  with  many  thousands  of  pages  of  testimony  and  exhibits  that 
have  to  be  somehow  reduced  to  reason.  They  must  bring  some  order  and  some 
kind  of  triability  to  that  sometimes  seeming  chaos  before  them.  The  ALJ's  initial 
decision  is  not  under  existing  procedures  entitled  to  the  weight  upon  review  that 
the  decision  of  a  District  Court  judge  is.  Although  the  Commission  upon  review 
after  appeal  from  an  initial  decision  of  the  ALJ  is  acting,  in  effect,  as  an  appel- 
late court,  the  process  does  not  demand  that  the  initial  decision  and  fact  findings 
of  the  ALJ  be  reviewed  upon  appellate  standards  applicable  in  the  courts.  As  a 
consequence,  the  ALJ  may  not  be  looked  upon  by  the  parties  before  him  as  having 
the  kind  of  real  power  to  refine,  reduce  and  accelerate  matters  before  him  that 
may  be  true  in  courts  of  law. 

One  cure  for  the  problem  just  discussed  may  be  proposed  legislation  which 
I  believe  has  been  presented  to  the  Congress  which  would  permit  the  FTC 
to  bring  some  of  its  antitrust  cases  before  the  U.S.  District  Courts.  This  is  an 
interesting  proposition.  However,  it  would  seem  to  aggravate  the  similarities 
between  the  Antitrust  Division  and  the  Federal  Trade  Commission.  If  it  is  the 
underlying  intention  of  the  legislation  that  the  Commission  be  permitted  to  avoid 
the  complications  and  weaknesses  of  its  own  administrative  procedures,  then  I 
suggest  it  would  be  better  to  deal  with  those  and  not  enhance  the  already  existing 
duplicative  roles  of  the  two  agencies.  I  understand  also  that  legislation  has  been 
proposed  which  would  give  ALJ's  the  power  to  impose  fines  for  noncompliance 
with  their  orders;  that  avenue  may  be  worth  examining  further. 

Mr.  Chairman,  that  completes  my  statement.  Time  does  not  permit  the  inclu- 
sion of  many  considerations  that  I  am  sure  will  be  the  subject  of  discussion  as 
we  go  forward  in  this  hearing.  To  sum  up,  however,  it  is  my  view  that  the 
present  dual  enforcement  of  the  antitrust  laws  has  strengths  which  should  be 
preserved  and  that  both  agencies  should  continue  to  function  in  the  future  pretty 
much  as  they  have  in  the  past. 

STATEMENT  OF  ROBERT  PITOFSKY,  PROFESSOR  OF  LAW, 
GEORGETOWN  UNIVERSITY  LAW  CENTER 

Mr.  Pitofsky.  Mr.  Chairman,  I  submitted  a  prepared  statement.  I 
will  be  brief  because  my  views  are  consistent  with  those  of  Mr.  Kirk- 
patrick.  I  will  attempt  not  to  repeat  the  same  arguments  and  conclu- 
sions that  he  has  already  stated. 
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Senator  Metzexbaum  [acting  chairman].  When  were  you  at  the 
FTC's  Bureau  of  Competition? 

Mr.  Pitofsky.  I  was  at  the  FTC  during  the  period  1970  through 
January  1973,  but  I  was  in  charge  of  the  Bureau  of  Consumer  Pro- 
tection, not  the  Bureau  of  Competition.  However,  I  have  taught  and 
written  in  the  antitrust  field  since  then. 

I  agree  with  Air.  Kirkpatrick  that,  as  a  practical  matter,  if  there 
is  going  to  be  any  merger  of  antitrust  enforcement  authority  in  this 
country,  the  FTC's  Bureau  of  Competition  will  be  swallowed  up  by 
the  Department  of  Justice.  I  think  it  is  not  an  unreasonable  or  irre- 
sponsible proposal  to  urge  that  abolition  occur.  The  FTC's  perform- 
ance in  the  antitrust  field  over  the  years,  by  and  large,  has  been  less 
effective  than  the  performance  of  the  Department  of  Justice.  An 
abolition  would  be  consistent  with  the  general  governmental  concern 
these  days  with  overlap,  duplication,  waste,  and  possible  harassment 
because  of  investigations  by  two  different  agencies. 

Nevertheless,  I  would  urge  that  the  proper  course  is  improvement 
of  the  FTC's  performance  through  reform  and  not  abolition. 

First  while  the  FTC's  antitrust  performance  over  the  years  has  not 
been  outstanding,  its  record  has  not  been  entirely  bleak.  In  the  thirties, 
it  was  the  FTC  that  detected  and  challenged  subtle  forms  of  price 
fixing  that  emerged  out  of  the  NRA  codes.  In  the  sixties,  the  FTC  led 
the  way  in  some  pathbreaking  opinions  in  the  area  of  conglomerate 
mergers.  Right  now,  two  "frontiers-of-the-law"  cases  dealing  with 
shared  oligopolies  are  being  litigated  at  the  FTC.  Those  are  the  cases 
against  the  cereal  manufacturers  and  against  the  oil  companies.  Also, 
I  agree  with  Mr.  Kirkpatrick  that  there  has  been  very  little  duplica- 
tion or  harassment.  The  coordination  between  the  Antitrust  Division 
and  the  FTC's  Bureau  of  Competition  has  worked  rather  well. 
I  would  say  the  abolition  should  not  occur  for  three  or  four  reasons : 
First,  it  is  almost  inevitable  that  at  the  Federal  level,  the  FTC  will 
remain  the  principal  enforcement  arm  for  consumer  protection  work. 
Those  interested  in  consumer  protection  have  come  to  realize  increas- 
ingly in  recent  years  that  many  consumer  problems  are  really  struc- 
tural in  origin.  That  is  to  say,  they  have  antitrust  problems  at  their 
root. 

For  example,  the  current  case  against  the  six  breakfast  cereal  manu- 
facturers is  a  joint  consumer  protection-competition  proceeding 
against  their  structural  position  in  terms  of  antitrust,  and  the  scope 
and  content  of  their  advertising  in  terms  of  consumer  protection.  There 
are  many  other  cases  like  that. 

Senator  Metzexbaum.  This  committee  has  examined  the  time  taken 
to  consummate  some  of  these  cases.  The  cereal  case  and  the  oil  case  are 
both  dragging  on  at  a  snail's  pace. 

Do  you  have  any  thoughts  on  how  those  cases  can  be  expedited  ? 
Mr.  Pitofsky.  Yes,  I  do.  There  is  a  limit  to  how  much  expediting 
can  occur.  These  are  vast,  complicated,  technical  economic  cases.  It  is 
inevitable  that  many  of  these  cases  will  take  2  or  3  years  of  discovery 
and  a  year  of  trial.  But  they  need  not  take  a  decade.  It  seems  to  me 
that  there  are  essentially  two  problems — both  relating  to  personnel. 

One  has  to  do  with  the  kind  of  people  who  are  judges  in  these  cases. 
At  the  FTC,  they  are  administrative  law  judges,  career  employees  of 
the  FTC  who,  by  and  large,  have  had  no  experience  in  the  antitrust 
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field.  These  are  intelligent,  hardworking,  and  diligent  people  who 
handle  run-of-the-mill  antitrust  cases  and  consumer  protection  cases 
very  well.  But  they  have  no  special  economic  background.  They  have 
no  support,  as  a  judge  would,  in  the  form  of  a  clerk  and  have  no  con- 
sulting opportunities,  with  respect  to  economists. 

I  think,  quite  frankly,  these  administrative  judges  occasionally  are 
overwhelmed  when,  for  example,  an  antitrust  case  is  brought  against 
the  eight  largest  oil  companies  in  the  United  States.  The  oil  companies 
are  represented  by  some  of  the  largest  and  most  prestigious  law  firms 
in  the  United  States.  It  is  essential  in  antitrust  cases  that  judges  not 
be  passive,  but  that  they  seize  the  case  and  frame  the  issues  at  an  early 
stage.  This  has  not  always — or  usually — occurred  in  FTC  antitrust 
proceedings. 

I  suggested  in  my  prepared  statement  that  reconsideration  be  given 
to  trying  massive  FTC  antitrust  cases  before  a  trade  court  rather  than 
before  hearing  examiners  who,  by  and  large,  spent  much  of  their  time 
trying  bait  and  switch  and  mislabeling  cases  on  the  consumer  side. 
The  other  problem,  I  think,  has  to  do  with  staff — inexperience  of  staff, 
and  excessive  turnover.  Several  suggestions  were  made  on  the  previous 
panel  about  creating  high-level  bureaucratic  jobs  for  staff  at  the  level 
of  GS-18  and  insuring  these  people  the  opportunity  to  try  major 
antitrust   cases.  That  might  be  a  useful  proposal  in  this  direction. 

Returning  to  the  line  of  my  testimony,  there  are  two  or  three  other 
reasons  why  values  would  be  lost  if  the  antitrust  bureau  at  the  FTC 
were  abolished.  I  think  that  there  is  a  virtue  in  having  an  independent 
agency  that  has  some  responsibility  in  antitrust.  Enormous  pressures 
are  generated  in  antitrust  cases  because  the  stakes  are  so  high.  There  are 
hundreds  of  millions  of  dollars  to  be  gained  or  lost.  The  pressure  on  a 
portion  of  the  Government  that  is  totally  responsible  to  the  White 
House  may  be  irresistible.  On  the  other  hand,  an  independent  agency 
gives  some  insulation  from  strictly  political  pressures. 

Also,  the  present  chairman  of  the  FTC  has  indicated  that  he  intends 
to  return  that  agency  to  its  historic  role  as  an  investigator  of  economic 
conditions  in  the  country  with  a  goal  of  providing  reports  to  Congress. 
The  FTC  has  quite  an  illustrious  history  in  this  area.  I  would  think 
that  kind  of  an  investigation  and  report  function  would  not  be  carried 
out  as  well  at  the  Department  of  Justice  with  its  solely  prosecutorial 
outlook. 

Finally,  I  would  be  concerned  about  the  details  of  abolishing  the 
Bureau  of  Competition.  To  take  one  obvious  example,  what  will  hap- 
pen to  the  cases  that  have  been  plowing  along  there  for  so  many  years  ? 
What  would  happen  to  the  oil  cases,  cereal  cases,  cases  against  the 
major  bottlers,  the  several  major  merger  cases,  and  so  forth. 

Second,  as  Mr.  Kirkpatrick  pointed  out,  section  5  of  the  FTC  Act 
does  have  a  potential  that  goes  beyond  the  reach  of  the  Sherman  and 
Clayton  Acts.  I  would  be  concerned  about  what  would  happen  to 
authority  under  section  5. 

Finally,  I  wonder  about  enforcement  of  the  Robinson-Patman  Act 
against  price  discrimination.  The  Department  of  Justice,  though  it 
has  had  the  authority  to  enforce  the  Robinson-Patman  Act  for  30  or  40 
years,  has  brought  no  cases.  I  wonder  if  the  Department  would  if  the 
FTC  were  abolished  and  it  were  to  receive  the  FTC's  authority. 
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I  have  only  one  final  thought  in  this  area.  It  also  echoes  some  things 
that  were  mentioned  by  the  earlier  panel.  I  think  one  problem  that 
could  be  addressed  usefully  is  the  matter  of  coordination  between  the 
FTC  and  the  Department 'of  Justice.  As  I  understand  it  now,  coordi- 
nation has  been  on  an  ad  hoc  case-by-case  basis.  Either  agency  may 
take  any  particular  case  if  it  seizes  on  the  investigation  early  enough 
and  clears  it,  thereby  removing  the  possibility  of  duplication.  The  sys- 
tem does  not,  however,  realize  upon  the  possibility  that  by  coordina- 
tion, work  could  be  divided  between  the  two  agencies  in  such  a  way  as 
to  take  advantage  of  the  unique  advantages  of  one  agency  as  opposed 
to  the  other.  I  listed  a  number  of  instances  in  my  prepared  statement  of 
the  kind  of  work  that  should  be  located  in  one  agency  and  not  the 
other.  No  such  division  presenty  occurs  because  of  a  lack  of  principled 
and  systematic  coordination. 

Senator  Metzenbaum.  That  is  an  excellent  statement,  Mr.  Pitoisky. 
We  appreciate  your  being  here  with  us  to  make  it.  Would  you  say  that 
some  of  the  problems  that  have  come  about  at  the  FTC  are  more 
directly  related  to  the  quality  of  the  staff  or  the  quality  of  the  Com- 
missioners? .    . 

Mr.  PiTorsKY.  Well,  one  of  the  more  eminent  Commissioners  is 

sitting  here  on  my  right. 

Senator  Metzenbaum.  We  are  not  talking  about  past  tense.  We  are 
not  talking  about  the  period  between  1970  and  1973.  That  was  your 
period,  wasn't  it,  Mr.  Kirkpatrick  ?  .    . 

Mr.  Pitofsky.  Inadequate  quality  in  both  staff  and  commissioners 
have  been  problems  at  different  times  historically  in  the  history  of  the 
agency.  I  believe  that  there  have  been  instances  when  people  were 
appointed  to  the  agency — at  the  Commission  and  senior  staff  levels— 
who  have  no  special  expertise  in  either  consumer  protection  or  anti- 
trust and  were  placed  there  for  political  reasons. 

Studies  of  the  agency  have  made  that  point. 

I  think  in  the  past,  going  back  prior  to  say  1965  or  1968,  most  people 
would  also  say  that  the  quality  of  the  staff  was  not  up  to  level  of  the 
Department  of  Justice.  I  would  not  say  that  now.  The  agency  has 
been  enormously  successful  in  the  last  8  to  10  years  in  recruiting  out- 
standing young  graduates  from  law  schools  to  come  to  that  agency 
in  the  last  8  to  10  years  people  are  there  and  the  work  is  there.  What  is 
needed  is  some  leadership  at  the  top,  which  we  will  hopefully  see. 

Senator  Metzenbaum.  In  the  last  analysis  it  is  pretty  hard  for  the 
team  to  get  ahead  of  the  captain.  If  the  Commissioners  are  not  dedi- 
cated and  determined  then  it  is  pretty  hard  for  those  at  a  lower  level. 

Mr.  Pitofsky.  I  agree  with  that  entirely. 

Senator  Metzenbaum.  Thank  you  very  much  for  a  very  helpful 
statement,  Air.  Pitofsky.  I  hope  the  committee  can  come  back  to  you 
if  we  have  some  further  Questions.  We  appreciate  it. 

[The  prepared  statement  of  Professor  Robert  Pitofsky  follows :] 

Prepared   Statement  of  Robert  Pitofsky 

I  appreciate  very  much  the  invitation  to  appear  at  these  hearings  on  oversight 
of  antitrust  enforcement,  and  specifically  to  discuss  the  proper  role  of  the  Federal 
Trade  Commission  in  this  area. 

In  understand  one  topic  to  be  considered  involves  the  advisability  of  merging 
the  Antitrust  Division  of  the  Department  of  Justice  with  the  Bureau  of  Compe- 
tition of  the  Federal  Trade  Commission.  In  reality,  any  such  "merger"  would 
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involve  the  absorption  of  the  FTC's  antitrust  responsibilities  by  the  Department 
of  Justice  since  virtually  all  informed  observers  would  agree  that  the  antitrust 
performance  of  the  Department  of  Justice  over  tbe  years  usually  has  surpassed 
the  antitrust  performance  of  the  FTC  in  quality,  consistency,  and  effectiveness. 
Moreover,  since  antitrust  enforcement  policy  is  such  an  important  part  of  national 
economic  policy,  it  would  be  unwise  to  deny  the  Administration  tbe  power  to 
influence  that  policy  through  at  least  one  enforcement  agency  over  which  it  has 
direct  control. 

Since  the  '•merger"  proposal  raises  in  a  practical  and  topical  way  basic  policy 
questions  about  tbe  nature  of  the  FTC's  antitrust  responsibility,  and  any  special 
advantages  or  disadvantages  of  pursuing  antitrust  enforcement  through  the  ad- 
ministrative process,  it  seems  a  good  starting  point  for  this  discussion. 

Elimination  of  the  FTC's  antitrust  repsonsibilities  is  not  an  unreasonable 
proposal.  It  derives  in  part  from  President  Carter's  emphasis  en  the  elimination 
of  unnecessary  duplication  in  Government,  and  the  concentration  of  similar  au- 
thority and  responsibility  in  a  single  division  or  department  to  ensure  coordina- 
tion and  to  cut  costs.  The  jurisdiction  of  the  FTC  in  the  antitrust  field  and  the 
Antitrust  Division  of  the  Department  of  Justice  are  substantially  coextensive. 
Although  the  FTC  has  no  criminal  enforcement  authority  and  the  Department 
of  Justice  as  a  matter  of  policy  has  chosen  not  to  enforce  the  price  discrimination 
provisions  of  the  Robinson-Patman  Act,  the  overlap  of  antitrust  authority  and 
responsibility  in  other  respects  is  virtually  complete. 

Nevertheless,  I  would  urge  that  the  FTC's  antitrust  responsibilities  not  be 
eliminated.  Recent  concern  for  Government  reorganization  should  not  lead  to 
elimination  of  functions  wherever  there  is  duplication,  but  only  where  that  du- 
plication leads  to  a  confusing  tangle  of  regulations,  inconsistencies  in  approach, 
and  unnecessary  waste.  That  has  not  been  the  history  of  enforcement  in  the  anti- 
trust field.  I  am  not  aware  of  a  single  instance  in  the  past  25  years  when  there 
were  simultantous  investigations  or  enforcement  actions  against  the  same  target 
companies.  There  have  been  very  few  instances  of  conflicting  or  inconsistent 
doctrine.  I  believe  there  is  some  room  for  a  more  imaginative  and  thoughtful 
division  of  responsibilities  between  the  Antitrust  Division  and  the  FTC's  Bureau 
of  Competition,  but  the  historic  fact  is  that  liaison  and  coordination,  while  not 
producing  an  ideal  division  of  responsibilities,  have  at  least  insured  an  absence 
of  conflicting  signals,  harrassment,  or  waste. 

If  a  merger  of  the  antitrust  efforts  of  the  Department  of  Justice  and  the  FTC 
will  only  lead  to  creation  of  an  Antitrust  Division  roughly  twice  as  large  as  it 
is  now — but  no  other  improvements  in  enforcement — there  seems  little  reason 
for  the  change  and,  as  will  be  discussed  below,  some  serious  disadvantages.  I 
believe  the  real  case  for  abolition  of  the  antitrust  responsibilities  of  the  FTC 
grows  out  of  a  widely  shared  view  that  the  FTC's  performance  in  the  antitrust 
field  over  the  years  has  been  disappointing  at  best  and  perhaps  inconsistent  and 
inept.  If  that  is  the  source  of  these  proposals,  then  the  issue  should  be  addressed 
not  in  the  sterile  terms  of  Government  reorganization  but  more  directly  in  terms 
of  the  performance — and  ways  to  improve  the  performance — of  the  FTC. 

What  would  be  lost  by  elimination  of  the  antitrust  enforcement  efforts  of  the 
FTC?1  One  reason  for  maintaining  dual  consumer  protection-antitrust  enforce- 
ment authority  at  the  FTC  is  that  certain  problems  lend  themselves  to  a  joint 
deceptive  practice — antitrust  approach.  The  current  shared  oligopoly  case  against 
the  six  leading  ready-to-eat  breakfast  cereal  producers  combined  antitrust  chal- 
lenges to  the  structure  of  the  industry  and  consumer  protection  challenges  to  its 
advertising.  An  agency  task  force  has  been  considering  for  several  years  whether 
a  similar  antitrust-consumer  protection  approach  should  be  attempted  with  re- 
spect to  exploitation  of  consumers  and  small  businessmen  in  franchising  frauds. 
It  would  be  ironic  to  deprive  the  FTC  of  the  capacity  to  challenge  consumer 
frauds  on  a  combined  basis  just  at  the  time  when  the  FTC  has  begun  to  realize 
that  many  consumer  problems  eminate  from  structural  (i.e.  antitrust)  imperfec- 
tions in  the  marketplace. 

Second,  antitrust  cases  often  involve  enormous  financial  stakes;  thus,  the 
result  in  a  particular  case  can  mean  profit  or  loss  of  hundreds  of  millions  of  dol- 


1  As  a  part  of  that  reorganization,  consumer  protection  jurisdiction  now  located  in  other 
sectors  of  the  government — for  example,  labeling  authority  for  some  foods  and  over-the- 
counter  drugs  at  the  FDA  and  product  safety  review  responsibilities  at  the  Consumer 
Product  Safety  Commission — could  be  relocated  at  the  FTC,  thereby  converting  it  into  a 
super  consumer  agency.  At  the  same  time  all  antitrust  responsibility  would  be  located  in 
the  Department  of  Justice, 
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lars  to  particular  companies  in  an  industry.  Not  surprisingly,  this  situation  often 
generates  great  political  pressure  on  the  prosecutor  to  make  discretionary  deci- 
sions (particularly,  who  to  sue,  and  when  and  on  what  terms  to  settle)  that 
favor  one  interest  group  or  another.  I  believe  Congress  was  not  wrong  in  1914 
in  seeing  the  advantages  of  locating  prosecutorial  discretion  at  least  to  some 
extent  in  an  independent  agency.2  Similarly,  I  believe  Congress  was  not  wrong 
last  year  in  the  "parens  patriae"  legislation  in  locating  antitrust  prosecutorial 
discretion  in  the  offices  of  state  attorneys  general — a  legislative  decision  that 
is  inconsistent  with  the  idea  of  abolishing  the  FTC's  antitrust  jurisdiction  in 
order  to  eliminate  duplication. 

Third,  FTC  chairman  Michael  Pertschuk,  in  his  confirmation  testimony  before 
the  Senate,  rightly  proposed  that  the  FTC  assume  again  its  historic  role  as  an 
investigator  of  economic  conditions  and  proponent  to  Congress  of  legislative 
solutions.  I  doubt  that  role  can  effectively  be  played  by  the  Department  of  Justice 
with  its  exclusively  prosecutorial  attitude  toward  economic  problems.  In  any 
event,  the  FTC's  historic  record  in  the  area  of  studies,  surveys,  and  reports  to 
Congress  generally  outstrips  the  record  of  the  Department  of  Justice. 

Finally,  I  would  be  concerned  about  the  details  of  transfer  of  antitrust  juris- 
diction from  the  FTC  to  the  Department  of  Justice.  What  would  happen  to  sec- 
tion 5  of  the  Federal  Trade  Commission  Act,  declaring  illegal,  unfair  and  decep- 
tive acts  and  practices,  which  was  designed  as  a  flexible  instrument  to  cope  with 
evolving  business  practices  which  may  elude  or  slip  through  the  specific  provi- 
sions of  the  other  antitrust  laws?  What  would  happen  to  Robinson-Patman  en- 
forcement which  the  Department  of  Justice  has  consistently  refused  to  under- 
take? While  many  critics  have  suggested  that  the  Robinson-Patman  Act  may  be 
in  need  of  some  legislative  review  and  amendment,  virtually  none  has  proposed 
its  complete  elimination.  Certainly  there  are  some  price  discrimination  cases 
which  result  in  a  demonstrable  and  significant  anticompetitive  effect,  and  yet  the 
Department  of  Justice  seems  unwilling  to  rely  on  that  statute,  even  where  the 
failure  to  rely  seems  to  result  in  an  unnecessary  litigation  loss.3 

Most  important,  what  will  happen  to  major  pending  cases  at  the  FTC — for 
example,  proceedings  calling  for  vertical  divestiture  in  the  oil  industry,  com- 
pulsory trademark  licensing  by  cereal  companies,  and  elimination  of  territorial 
restrictions  in  soft  drink  bottler  contracts.  Will  this  Government  reorganization 
proposal  result  in  a  de  facto  dismissal  of  these  important  cases? 

In  arguing  that  there  is  some  reason  to  retain  dual  antitrust  enforcement 
authority,  I  do  not  mean  to  challenge  the  widely  shared  view  that  antitrust 
enforcement  efforts  at  the  FTC  over  the  years  have  frequently  been  misguided 
or  inept.  Inadequate  trial  preparation  prior  to  the  issuance  of  a  complaint,  some 
questionable  case  selection  (particularly  in  pursuing  in  the  forties  and  fifties 
technical  violations  of  the  Robinson-Patman  Act  of  little  competitive  signifi- 
cance), and  lengthy  administrative  delays  have  too  often  characterized  the 
antitrust  work  of  the  agency. 

On  the  other  hand  there  have  been  bright  spots.  During  the  forties,  it  was 
the  FTC  that  broke  up  subtle  price-fixing  arrangements  that  had  evolved  under 
Government  sponsorship  during  the  NRA.  It  was  the  FTC  in  a  series  of  brilliant 
opinions  in  the  sixties  that  led  the  way  in  exploring  the  antitrust  consequences 
of  conglomerate  mergers.  And  it  is  the  FTC  today  that  is  trying  to  come  to 
grips  with  the  problem  of  shared  oligopoly  through  its  ground-breaking  cases 
against  the  oil  and  cereal  industries. 

Assuming  the  answer  is  not  abolition  of  the  FTC's  antitrust  responsibilities, 
what  can  be  done  to  improve  its  performance?  Ultimately,  the  greatest  need  is 
for  improved  legal  work  in  the  preparation  for  trial,  trial,  and  judging  of  anti- 
trust cases.  Virtually  every  review  commission  reaches  that  conclusion  and  I 
am  willing  to  assume  that  every  chairman  tries  to  upgrade  the  agency's  staff. 
Beyond  that,   I   would  offer  two  suggestions  for  modest  improvement  in  the 


2  An  interesting  example  of  the  way  in  which  the  FTC  can  be  useful  in  handling  politically 
sensitive  cases  arose  a  few  years  ago  when  Warner-Lambert  and  Parke.  Davis  were  about 
to  merge.  The  matter  was  politically  sensitive  because  Warner-Lambert  had  been  a  major 
client  of  the  law  firm  where  President  Nixon  and  Attorney  General  Mitchell  had  practiced, 
and  because  Warner-Lambert's  chairman  was  known  to  be  a  close  friend  of  both  Nixon  and 
Mitchell.  The  Department  of  Justice's  staff  had  recommended  a  challenge  to  the  merger 
but  when  Attorney  General  Mitchell  disqualified  himself  from  passing  on  the  ouestion  of 
whether  to  sue.  the  matter  was  referred  to  the  FTC  which  eventually  challenged  the  merger. 
It  seems  inevitable  that  other  cases  will  arise  in  which  both  the  appearance  and  substance 
r.f  impartiality  can  be  assured  because  of  the  availability  of  an  independent  agency  to 
enforce  the  antitrust  laws. 

8  For  example,  see  United  States  v.  Empire  Gas  Corp.  1976  Trade  Cas,  60,  907  (8th  Cir. 
1976). 
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quality  of  the  agency's  work :  a  review  and  revision  of  coordination  arrange- 
ments'between  the  Department  of  Justice  and  the  FTC,  and  the  possibility  of 
litigating  FTC  cases  in  some  sort  of  Trade  Court  rather  than  before  agency  ad- 
ministrative judges. 

COORDINATION 

The  current  system  of  coordination  between  the  Antitrust  Division  and  the- 
Federal  Trade  Commission  assigns  cases  to  one  agency  or  another  essentially  on 
an  ad  hoc  basis.  Historically,  the  Department  or  FTC  have  had  primary  re- 
sponsibility for  particular  industries  (for  example,  steel  and  computers  at  the 
Department  of  Justice ;  department  stores  and  supermarkets  at  the  FTC,  and 
those  historic  patterns  of  enforcement  tend  to  persist.  Beyond  that,  allocation 
of  responsibility  seems  to  depend  on  which  agency  happened  to  start  an  in- 
vestigation and  which  agency  had  staff  capacity  and  the  interest  to  under- 
take particular  cases. 

There  ought  to  be  a  better  way  to  allocate  responsibility,  allowing  for  a  good 
deal  of  overlap,  but  also  taking  advantage  of  the  unique  abilities  and  resources 
of  each  enforcement  arm.  For  example,  it  has  often  been  suggested  that  the 
FTC  stay  out  of  hard-core  price-fixing  cases  where  the  evidence  essentially  has 
to  do  with  conduct  and  therefore  is  better  explored  in  court,  and  where  de- 
terrence through  criminal  penalties  is  essential.  For  similar  reasons,  most  anti- 
trust problems  in  distribution  involving  boycotts  of  price  cutters  and  division 
of  market  should  also  be  tried  in  Department  of  Justice  prosecutions  in  dis- 
trict courts.  Nevertheless,  I  note  in  the  April  22,  1977  budget  justification  for 
the  Commission  an  indication  that  the  agency  proposes  to  devote  "increased 
efforts"  to  the  identification  and  investigation  of  "horizontal  or  price-fixing  re- 
straints and  other  forms  of  collusion."  * 

It  is  difficult  to  determine  from  this  brief  reference  what  the  Commission 
intends,  but  it  sounds  like  the  sort  of  project  that  should  be  conducted  by  the 
Antitrust  Division  as  part  of  its  major  current  effort  through  grand  jury 
investigations  to  uncover  price  fixing  conspiracies. 

The  Federal  Trade  Commission  might  emphasize  structural  cases,  where 
the  flexibility  of  the  administrative  process  and  the  traditional  excellence  of 
the  Commission's  economic  support  staff  can  be  exploited.  The  Commission 
might  also  take  the  lead  in  a  broad  review  of  the  anticompetitive  impact  of 
certain  kinds  of  joint  ventures,  and  make  new  law  there  much  in  the  same 
way  it  developed  rules  against  conglomerate  mergers  in  the  sixties. 

Finally,  the  Commission  might  press  cases  against  nonpredatory  but  anti- 
competitive distribution  practices — price  discrimination,  exclusive  dealing,  ter- 
ritorial allocation  and  the  like — where  it  has  shown  itself  to  be  effective  in  the 
past. 

Others  might  suggest  a  different  emphasis  in  division  of  responsibility,  but, 
in  any  event,  my  point  is  that  any  division  should  be  accomplished  on  a  prin- 
cipled and  systematic  basis  rather  than  on  the  basis  of  the  catch-as-catch-can 
system  that  appears  to  have  prevailed  for  so  many  years. 

TRADE    COURT    POSSIBILITIES 

A  second  suggestion  for  the  improvement  of  FTC  antitrust  enforcement  re- 
lates to  the  forum  in  which  a  trial  record  in  FTC  proceedings  is  originally 
made.  Presently  antitrust  cases  are  tried  before  FTC  administrative  judges, 
employees  of  the  agency  for  the  most  part  drawn  from  the  ranks  of  career 
FTC  personnel.  My  impression  is  that  these  administrative  judges  as  a  group  are 
intelligent,  hard-working  and  highly  dedicated,  and  in  most  aspects  of  Com- 
mission litigation — particularly  in  consumer  protection  enforcement  work  and 
in  relatively  uncomplicated  antitrust  matters — they  serve  all  parties  reasonably 
well. 

When  faced  with  protracted  and  complicated  antitrust  litigation,  however, 
there  is  reason  to  question  the  quality  of  their  performance.  Many  of  these 
administrative  judges  had  little  or  no  antitrust  experience  prior  to  appointment, 
and  no  special  knowledge  or  training  in  economics.  They  have  no  supporting 
law  clerks  (as  would  be  the  case  of  a  typical  district  court  judge)  and  no  access 
to  economic  consultants.  I  suspect  that  this  lack  of  experience  in  antitrust  and 
lack  of  confidence  in  dealing  with  antitrust  issues  leads  to  the  most  critical  failure 


4  Spp  statpment  of  Calvin  J.  Collipr.  Commlssionpr,  Fpdpral  Trade  Commission  bpfore 
Subcommittpp  on  State.  Justice,  Commerce,  and  the  Judiciary  of  the  Committee  on  Appro- 
priations, U.S.  Senate,  April  22,  1977. 
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in  the  trial  of  complicated  antitrust  cases — that  is  the  failure  at  an  early 
point  to  take  control  of  formulation  of  the  issues  away  from  the  parties.  It 
is  essential  in  these  mammoth  cases  that  the  issues  at  trial  be  reduced  in  num- 
ber and  sharpened  to  manageable  proportions.  Nothing  disserves  the  cause  of 
antitrust  enforcement  in   "Big"   cases  more  than  a  relatively  passive  judge.5 

FTC  antitrust  cases  involving  structural  issues — I  have  in  mind  mainly 
section  2  monopoly  and  shared  monopoly  cases  and  section  7  merger  cases, 
raise  some  the  most  complicated,  technical  and  obscure  economic  and  legal  ques- 
tions of  domestic  policy.  I  wonder,  therefore,  whether  it  does  not  make  sense 
to  consider  litigating  those  cases  before  a  hearing  officer  or  officers  specially 
trained  and  qualified  to  deal  with  those  issues. 

One  approach  put  forward  by  others  in  the  past  would  be  to  establish  a  separate 
Trade  Court,  staffed  by  judges  appointed  with  constitutional  salary  and  tenure 
protection  and  selected  because  of  special  experience  and  knowledge  of  anti- 
trust and  economics.  If  that  approach  is  too  complicated,  perhaps  the  Commis- 
sion could  simply  designate  some  of  its  more  qualified  current  administrative 
law  judges  as  Trade  Court  judges,  or  appoint  some  qualified  judges  to  that  po- 
sition. Then  the  Commission  could  "certify"  complex  antitrust  cases  to  one  or  a 
panel  of  these  special  judges  with  some  hope  1hat  a  thorough,  expeditious  trial 
would  follow.  I  would  not  contemplate  extending  the  Trade  Court  concept  to 
noncomplex  FTC  matters,  or  to  Department  of  Justice  enforcement,  since  in  non- 
structural cases — where  evidence  of  conduct  and  motive  are  crucial — it  seems  to 
me  the  current  administrative  and  district  court  enforcement  systems  work 
reasonably  well. 

STATEMENT  OF  ERNEST  GELLHORN,  DEAN,  ARIZONA  STATE 
UNIVERSITY  COLLEGE  OF  LAW 

Mr.  Gellhorx.  I  have  submitted  a  statement  for  the  record.  There- 
fore, I  will  focus  my  remarks  on  the  two  prior  statements  insofar  as  I 
disagree. 

I  have  practiced  law  and  antitrust  in  Cleveland,  Ohio.  I  taught  it 
at  Duke  University  and  Virginia  and  Arizona  State  as  well  as  in  the 
field  of  administrative  law. 

Senator  Metzexbaum.  Where  did  you  practice  in  Cleveland  ? 

Mr.  Gellhorx.  Jones  and  Day  was  the  name  of  the  firm  at  that  time. 
My  position  today  is  different  from  the  two  previous  witnesses.  My 
overall  conclusion  is  than  the  Federal  Trade  Commission's  antitrust 
responsibility  should  probably  be  eliminated  and  that  the  authority 
to  bring  antitrust  action  by  the  Federal  Government  should  reside  in 
one  department :  the  Antitrust  Commission.  I  think  it  is  obvious  that 
in  most  instances  one  agency  and  not  two  should  be  assigned  to  a  par- 
ticular -job  so  that  the  burden  of  continuing  this  dual  arrangement  lies, 
I  would  argue,  with  those  who  favor  duplication. 

I  will  first  seek  to  explain  this  point  briefly  and  then  consider  the 
arguments  which  might  be  made  in  favor  of  this  redundant  authority. 
Finally,  after  I  suggest  that  these  contentions  are  unpersuasive  I  will 
explore  a  few  additional  reasons  which  support,  in  my  view,  central- 
ized antitrust  enforcement  in  one  agency,  which  would  preferably  be 
the  Antitrust  Division. 

First,  despite  the  more  than  60  years  of  precedent  of  having  two 
Government  departments  with  antitrust  responsibility,  I  favor  their 
consolidation  into  one.  Whatever  advantages  might  accrue  from  hav- 
ing two  agencies  till  the  same  ground  when  all  is  said  and  done  and 
all  the  costs  are  assessed  I  am  persuaded  that  only  one  Government 
bureau  dedicated  to  antitrust  enforcement  is  adequate.  I  start  here 


5  See,  Kramer,  The  Trial  of  Protracted  Antitrust  Cases:  A  Proposal,  18  ABA  Antitrust 
Law  Journal  41  (1961). 
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primarily  from  a  presumption  that  unless  substantial  contrary  evi- 
dence is  'presented  it  is  better  to  assign  a  unitary  task  to  one  agency 

than  to  two.  , 

Dunlication  is  generally  wasteful.  Coordination  is  always  costly  and 
imperfect.  The  adoption  and  implementation  of  conflicting  rules  which 
we  have  today  is  confusing  to  both  the  regulators  and  the  regulated. 
Here  competition  produces  only  more  paperwork  and  inefficiency. 

Several*  arguments  are  likely  to  be  made  against  this  view  in  de- 
fense of  dual  antitrust  enforcement.  They  can  be  summarized  into 
three  statements :  that  the  FTC's  process  is  more  flexible  and  better 
suited  to  antitrust  enforcement  in  some  cases:  that  eliminating  the 
FTC's  antitrust  enforcement  would  reduce  Government  resources  be- 
ing allocated  to  antitrust  enforcement,  thus  allowing  violations  to  go 
undetected  and  unpunished,  and  that  the  Commission's  antitrust  en- 
forcement has  made  a  distinctive  contribution  which  should  not  be 
lost. 

The  first  argument  is  that  the  administrative  process  is  more  flexible 
since  it  is  not  bound  by  court  rules.  This  allows  for  the  development, 
supposedly,  of  policy  by  rule  in  addition  to  court  order.  Moreover, 
agencies,  in  contrast  to  courts,  can  specialize  and  can  develop  an  ex- 
pertise in  antitrust  law  which  is  a  complicated  area  requiring  a  so- 
phisticated understanding  of  economics  as  well  as  law. 

None  of  this  has  happened.  These  possible  advantages  do  not  apply 
to  the  antitrust  enforcement  bv  the  FTC.  For  example,  it  was  the  De- 
partment of  Justice,  not  the  Trade  Commission,  which  developed  so- 
phisticated and.  I  think,  generally  sensible  rules  in  the  antitrust  area 
applicable  to  mergers  designed  to  guide  businesses  and  their  advisers 
on  how  the  law  should  be  interpreted. 

The  Trade  Commission,  by  contrast,  has  only  issued  enforcement 
policies.  Even  these  have,  at  least  in  one  instance  had  to  be  withdrawn. 
Nor  does  a  reading  of  administrative  law  judges  opinions  or  Commis- 
sioner opinions  indicate  that  they  have  developed  over  the  years  any 
expertise  in  antitrust.  Here,  I  think,  the  edge  is  with  the  Antitrust 
Division. 

A  second  argument,  which  I  will  pass  over  lightly,  is  that  retaining 
a  separate  and  independent  antitrust  assignment  in  the  FTC  is  likely 
to  focus  more  resources  for  antitrust  enforcement.  However,  since 
that  argument  has  not  been  pressed  here  I  will  just  note  it  and  go 
on  and  suggest  that  it  does  not  seem  to  me  to  be  a  worthy  argument. 

Third,  it  may  be  suggested  that  the  FTC  has  made  a  distinctive 
contribution  which  would  be  lost  if  it  were  merged  into  the  Antitrust 
Division.  Therefore,  continuation  of  the  Commission's  antitrust  role 
is  important  for  imaginative  development  of  antitrust  law. 

The  argument  here  is  that  the  Trade  Commission  could  be  the  cut- 
ting edge  for  new  doctrines.  Its  freedom  from  the  requirement  of 
agreement  in  the  Sherman  Act,  in  attacking  oligopoly,  for  example, 
would  allow  it  to  focus  on  structural  problems  which  underlie  the 
absence  of  price  competition  in  concentrated  industries.  Not  being 
bound  by  the  requirements  of  competitive  effect  on  the  other  hand, 
when  it  prosecutes  under  the  Federal  Trade  Commission  Act,  the 
Commission  can,  it  would  be  argued,  stop  dangerous  practices  before 
they,  in  fact,  injure  competition  and  then  become  so  difficult  to  un- 
tangle. 
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Freed  of  judicial  requirements,  the  argument  continues,  the  Trade 
Commission  can  manage  large  antitrust  cases  and  handle  them  more 
expeditiously.  A  close  look  at  the  actual  enforcement  record  of  the 
Trade  Commission  in  antitrust,  especially  when  compared  to  the  Jus- 
tice Department,  leads  me  to  the  contrary  conclusion. 

Let  me  give  two  illustrations.  First,  consider  the  Trade  Commis- 
sion's 1972  complaint,  still  undecided  as  you  noted,  against  the  leading 
makers  of  ready-to-eat  cereals  who  were  charged  with  collective  or 
shared  monopoly  power  and  with  exclusionary  acts.  Whether  the 
theorv  of  shared  monopoly  makes  economic  sense  is  a  matter  of  con- 
siderable debate  in  the  literature.  I  am  not  seeking  to  address  that 
today. 

However,  whatever  one's  position  on  that  issue,  it  seems  clear  to  me 
that  this  particular  industry  is  not  where  the  idea  can  be  tested.  Oligo- 
poly theory  suggests  that  monopoly  pricing  is  likely  to  result  where 
a  few  sellers  control  most  of  the  sales,  deal  with  a  standardized  prod- 
uct at  the  wholesale  level,  have  only  a  few  transactions  to  police,  and 
are  led  by  one  dominant  firm. 

The  ready-to-eat  cereal  industry  is  a  substantial  mismatch  to  this 
theory.  At  least  according  to  the  complaint  issued  by  the  Federal  Trade 
Commission,  there  are  a  profusion  of  ready-to-eat  cereal  brands  which 
are  protected  by  trademarks,  heavily  promoted,  and  differentiated 
from  each  other  by  taste,  shape,  packaging,  and  customer  appeal. 

Numerous  transactions  occur.  There  are,  in  addition,  several  large 
firms  in  the  market,  none  having  a  position  of  dominance. 

Senator  Metzexbatjm.  Mr.  Gellhorn,  before  you  go  further,  I  have  a 
question  on  the  cereal  case.  Is  my  recollection  right  that  something 
like  three  or  four  companies  control  88  percent  of  the  market  ? 

Mr.  Gellhorx.  If  you  look  to  the  basic  underlying  companies,  yes. 
However,  the  items  are  sold  to  the  consumers  in  competition  with  each 
other  at  different  levels,  at  different  prices,  to  different  customer  groups. 

Senator  Metzexbatjm.  Does  that  really  have  much  validity  as  to 
whether  you  buy  one  that  is  a  sweetened  cereal  or  one  of  these  little 
bran  flakes  or  one  that  has  got  raisins  in  it  or  whether  it  is  called  Kix 
or  19  or  something  else  ?  Isn't  the  real  question  that  concerns  the 
American  people  whether  or  not  they  can  walk  into  a  Giant  Food  Mar- 
ket or  A.  &  P.  or  any  place  else  and  can  they  buy  a  cereal  at  a  price 
that  somewhat  relates  to  the  cost  of  that  cereal?  Isn't  the  evidence 
pretty  clear  that  the  cost  of  the  cereal  in  the  box  is  unbelievably  low, 
like  nothing  compared  to  the  60,  70,  and  80  cents  that  you  pay  for 
cereals  today  in  the  marketplace. 

I  wonder  whether  you  aren't  glossing  over  the  fact  that  they  have 
different  names  on  the  boxes,  different  television  programs,  and  so  on, 
but  when  push  comes  to  shove  all  you  can  do  in  the  Giant  food  mar- 
ket or  the  A.  &  P.  or  the  Kroger's  or  whatever  the  market  is  to  wind 
up  buying  cereal  all  at  just  about  the  same  price.  Some  are  a  few 
cents  different,  but  the  consumer  has  no  chance  to  buy  a  cereal  with  an 
adequate  food  content  because  all  of  the  reports  that  the  Senate  Nutri- 
tion Committee  came  out  with  indicated  that  they  had  almost  no  food 
content  in  them,  as  well  as  other  bodies  as  well.  The  price  is  incredible 
when  you  look  at  the  relationship  betwen  the  cost  of  the  product  in  the 
box  in  which  it  is  sold  as  compared  to  the  price  you  pay  for  it. 
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Mr.  Gelltiorn.  It  Rooms  to  mo  that  the  answer  to  that  question  has 
to  be  broken  down  into  several  components,  but  I  think  it  can  be 
answered  and  I  think  the  conclusion  is  contrary  to  what  you  are  sug- 
gesting, sir.  The  consumer  has  had  available  on  the  market  for  many 
years  a  variety  of  alternatives  in  terms  of  breakfast  foods.  The  pri- 
mary ones  of  20  and  30  years  ago  focused  really  on  Cream  of  Wheat, 
oatmeal,  and  items  of  that  nature  which  were  cooked.  They  were  not 
packaged  and  were  not  heavily  advertised.  However,  in  order  to  ex- 
pand the  market  and  to  take  advantage  of  technological  changes,  con- 
sumer tastes,  the  desire  to  obtain  food  quickly  and  to  allow  the  child 
to  make  its  own  breakfast  or  whatever,  the  producers  of  breakfast 
foods  responded  in  a  variety  of  ways. 

We  have  had  significant  entry  into  the  market  and  considerable 
exit.  These  are  indications  of  competition.  We  also  have  had,  in  light 
of  the  advance  of  television,  packaging  appeals  made  by  manufactur- 
ers. The  question,  on  other  words,  ought  not  to  be,  "Is  there  a  differ- 
ence between  the  cost  to  make  a  particular  product  and  the  price  at 
which  it  is  sold  ?"  That  does  not  tell  us  the  state  or  level  of  competition 
within  the  industry,  but  rather  what  is  the  return  on  investment  in  that 
particular  industry? 

Tho  evidence  that  I  have  seen,  to  tho  extent  to  which  it  has  been 
made  available  either  through  the  Trade  Commission's  complaint  or 
in  the  discovery  which  has  been  available  over  the  last  4  years,  is  only 
just  starting  to  leak  out.  Not  being  a  member  of  the  Commission  or  a 
member  of  its  staff  I  can  only  read  the  published  reports.  But  my  recol- 
lection, which  the  hearing  will  ultimately  disclose,  is  that  the"  return 
on  the  investment  dollar  in  this  particular  industry,  of  these  com- 
panies, does  not  exceed  that  of  what  is  considered  inappropriate.  In 
other  words,  one  has  to  use  very  different  measures  and  very  different 
tests.  I  am  in  fact  seriously  concerned  that  the  kinds  of  tests  that  you 
are  suggesting  are  the  ones  that  the  Trade  Commission  is  adopting. 
They  are  not  viable  economic  meaures  of  the  quality  level  and  inten- 
sity of  competition. 

Senator  Metzenbatjm.  What  is  the  return  on  investment  in  cereal 
sales? 

Mr.  Gellhorx.  The  difficulty  right  now  is  to  break  that  out.  General 
Foods,  General  Mills,  and  Pillsbury  produce  many  products. 

Senator  Metzenbatjm.  I  know,  but  the  figures  you  have  seen  indicate 
that ■ 

_    Mr.  Gellhorx.  The  preliminary  indications  that  I  recall  were  that 
it  was  around  10  percent,  but  I  am  uncertain. 

Senator  Metzenbatjm.  Ten  percent  on  invested  equity  or  ten  per- 
cent on  sales  ?  Ten  percent  on  what  ? 

m   Mr.  Gellhorx.  Ten  percent  on  invested  capital,  not  on  sales.  Sales 
is  an  irrelevant  figure  on  this  point. 

Senator  Metzenbattm.  It  is  hard  for  me  to  accept  that  figure.  I 
would  be  very  appreciative  if  you  could  provide  the  subcommittee 
with  some  backup  information  on  that.  What  yon  are  really  saying 
is  that  first  of  all  you  indicated  that  the  consumer  is  the  one  that 
caused  the  cereal  companies  to  move  in  this  direction.  I  myself  thought 
that  the  extremely  successful  media  campaigns  of  the  cereal  companies 
convinced  our  kids  that  "Hey,  that  is  good,  Joey."  The  kids  see  that 
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TV  and  they  say :  "Well,  if  he  thinks  so  it  must  be  pretty  good."  Then 
he  says  to  his  mother,  "I  want  you  to  buy  this  cereal  as  distinguished 
from  the  other."  I  really  doubt  that  the  consumers  have  had  much 
choice  as  to  what  cereals  are  best  for  them  or  what  cereals  are  least 
expensive. 

It  is  a  fact,  Mr.  Gellhorn,  that  when  you  go  into  the  supermarket 
you  don't  find  some  12-ounce  boxes  selling  at  35  cents  and  some  selling 
at  79  cents.  You  find  them  all  selling  at  something  in  the  area  of  GO 
cents  or  79  cents  or  89  cents.  They  are  all  relatively  the  same.  When 
one  goes  up  they  all  seem  to  go  up. 

If  you  follow  your  line  of  reasoning,  I  suppose  you  would  take  the 
position  also  that  the  consumer  has  a  choice  with  General  Motors.  If 
he  doesn't  like  the  Pontiac  he  can  buy  the  Buick  or  the  Chevrolet  or 
the  Cadillac  or  the  Oldsmobile.  That  is  sort  of  a  limited  choice.  It  is 
true,  he  can  go  to  Ford  or  Chrysler,  but  if  there  are  only  three  or  four 
companies  that  totally  dominate  a  market,  then  the  consumer  really 
does  have  a  limited  choice. 

If  there  is  lock-step  pricing  in  the  cereal  industry  or  the  auto  in- 
dustry or  the  oil  industry  then  I  wonder  whether  or  not  your  point 
does  have  validity.  I  don't  know  anything  about  the  case.  I  am  not 
going  to  comment  on  the  case.  I  have  not  seen  the  complaint.  I  know 
nothing  at  all  about  that. 

I  do  have  some  difficulty  in  accepting  your  contention  that  the  con- 
sumer has  a  choice  he  can  buy  one  cereal  made  by  General  Foods  as 
distinguished  from  another  one.  I  don't  really  think  that  provides  him 
any  real  choice. 

Mr.  Gellhorn.  I  don't  dispute  the  fact  that  advertising  does  not  have 
a  substantial  impact  on  persuading  the  consumer  as  to  the  choices 
that  the  consumer  makes.  There  is  no  question  that  that  is  true.  How- 
ever, it  seems  to  me  that  one  also  has  to  note  that  advertising  is  a  re- 
sponse, in  part,  to  consumer  desires  and  consumer  wishes.  There  has 
been,  in  the  ready-to-eat  cereal  industry,  substantial  entry  and  exit 
of  brands.  If  your  analysis  could  not  be  disputed,  then  there  would  be 
no  movement  in  and  out  of  offerings  either  by  companies,  no  move- 
ment of  market  as  between  companies,  no  entry  of  new  firms  and  no 
exit  of  old  companies.  That  is  not  true.  We  have  had,  for  example,  a 
substantial  entry  of  new  firms  and  the  exit  in  terms  of  market  share 
of  such  commodities  as  Cream  of  Wheat  and  Oatmeal,  which  were 
once  the  staple.  There  has,  in  other  words,  been  a  change, 

Senator  Metzenbattm.  Which  new  ones  have  come  onto  the  market- 
place other  than  those  owned  by  the  major  companies  who  could  put  on 
extensive  advertising  campaigns,  in  the  last  10  years  ? 

Mr.  Gellhorn.  Well,  the  only  one  that  I  am  vaguely  familiar 
with — and  I  am  here,  certainly,  on  unfamiliar  terrain  and  will  con- 
cede it  quickly — is  in  the  wheat  germ  area.  I  believe  that  it  was  initiated 
by  none  of  the  majors  and  was  picked  up  quickly  by  the  majors,  how- 
ever, because  it  looked  like  a  nice  profitable  opportunity. 

They  were  responding  partly  to  the  health  food  fad.  It  is  a  new 
entry  into  the  ready-to-eat  cereal  industry.  I  see  it  only  as  an  observer, 
but  to  me  it  looks  as  if  there  is,  apparently,  some  kind  of  competitive 
activity.  My  basic  point,  however,  is  a  very  simple  one.  It  goes  to  a  far 
different  point  than  the  one  we  have  been  focusing  on.  That  is,  in 
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terms  of  oligopoly  theory  there  are,  I  would  suggest,  many  industries 
where  the  FTC  blight  to  have  tried  to  focus  its  efforts.  Instead,  it 
focused  on  one  which  was  not  a  good  match  for  its  theory.  It  seems 
to  me  that  that  is  unwise  management.  That  is  unsound  policy.  I  am 
afraid  it  is  also  typical. 

Senator  Metzenbaum.  I  don't  know  whether  they  should  have 
moved  into  the  cerenl  industry  or  not,  as  far  as  finding  a  good  case 
for  their  oligopoly  theory.  I  can  only  say  that  I  don't  know  which 
one  they  should  have  moved  into.  I  am  not  sure  if  you  are  suggesting 
that  there  are  others  that 

Mr.  Gellhorn.  Sure.  The  wholesale  level  of  the  basic  metal  in- 
dustries, the  primary  product  industries — such  as  copper,  aluminum* 
if  you  want  to  take  the  large  industries  with  relatively  few  com- 
panies; or  another  might  be  something  like  large  turbine  manufac- 
turers where  there  are  two  companies — and  relatively  few  sales  trans- 
actions. They  are  easy  to  police.  That  is  where  collusive  activity  is 
likely  to  occur,  at  least  according  to  the  economic  theory. 

They  should  not  have  chosen  an  area  where  there  is  a  proliferation 
of  brands  at  the  retail  level.  The  pricing  information  which  you  are 
providing  was  surprising  to  me  and  not  consistent  with  my  own 
understanding. 

Senator  METZENB.vr^r.  It  is  my  understanding  that  the  chief  econo- 
mist for  the  FTC  in  the  cereal  case,  Mike  Scherer,  is  in  the  audience 
somewhere. 

Mr.  Scherer.  Sir.  I  am  ffoing  to  testifv  in  a  short  while. 

Senator  Metzenbaum.  Do  you  have  a  comment  on  this  rate  of  return 
in  the  cereal  industry  on  invested  capital?  Are  you  familiar  with  that 
question  at  all  ? 

Mr.  Scherer.  Senator,  I  would  be  very  reluctant  to  answer  that 
from  my  head.  I  honestly  do  not  know  where  Professor  Gellhorn  got 
his  information.  To  the  best  of  mv  knowledge  it  has  not  yet  been  made 
public.  Therefore.  I  am  not  at  all  eager  to  try  to  trespass  into  an  area 
that  may  well  be  en  camera  in  the  cereal  proceeding.  T  think  it  wonld 
be  inappropriate  for  me  to  go  into  that.  I  must  say  that  I  found  this 
number  extremely  surprising. 

Senator  Metzenbaf:*!:.  Mr.  Gellhorn,  perhaps  you  could  tell  us  where 
the  10  percent  figure  comes  from. 

Mr.  Gellhorn".  I  told  you  at  the  time  that  it  was  difficult  to  break 
out.  I  was  reiving  on  my  recollection  of  public  statements  that  were 
made  at  the  time. 

Senator  Metzenbatm.  Bv  whom  ? 

Mr.  Gellhorn-.  My  recollection  is  that  they  were  made  by  the  spokes- 
man of  the  Commission. 

Senator  Metzenbatm:.  "Well,  that  is  interesting  since  this  gentleman 
says  that  he  does  not  know  of  any  figure  used.  We  will  just  proceed 
forward,  I  guess. 

Mr.  Gellhorn.  I  do  not  want  to  press  the  investment  point  at  this 
time  since  I  first  said  it  does  not  vet  have  a  very  solid  basis.  I  will 
concede  that  also  because  I  was  relying  on  my  recollection  seeking  to 
respond  to  your  question,  saying  primarily  that  it  is  difficult  to  break 
it  out.  My  argument  is  really  a  very  different  one  that  is  not  dependent 
on  that  particular  figure. 

Senator  Metzenbatjm.  All  right. 
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Mr.  Gellhorn.  I  would  then  move  on. 
Senator  Metzenbatjm.  Please  proceed. 

Mr.  Gellhorn.  As  an  alternative,  I  would  suggest  that  this  really  is 
not  an  isolated  case.  Let  me  take  another  one.  The  Federal  Trade  Com- 
mission's efforts  to  deal  with  vertical  integration  by  contract  such  as 
exclusive  dealing  is  another  one.  Here  I  think  their  activities  have 
similarly  been  anomalous.  The  Commission,  for  example,  has  ruled 
that  a  leading  shoe  manufacturer's  offer  of  services,  such  as  architec- 
tural plans,  merchandising  records,  group  insurance  rates  to  small 
retailers  as  an  incentive  for  them  to  concentrate  on  the  manufacturer's 
line  of  shoes  in  650  shoestores  violated  the  mandate  against  unfair 
methods  of  competition  contained  in  section  5  of  the  FTC  Act. 

The  argument  was  that  this  practice  might  lead  to  a  lessening  of 
competition.  Since  the  FTC  Act  was  directed  againstthe  incipient 
restraints  of  trade,  the  practice  should  be  ruled  a  violation  of  the  act, 
according  to  that  argument.  However,  no  adverse  effect  on  competition, 
likely,  actual,  or  possible  had  in  fact  been  shown.  The  case  went  all 
the  way  up  to  the  Supreme  Court  with  the  Commission  saying  "We 
don't  have  to  show  that.  The  FTC  Act  does  not  require  us  to." 

In  fact,  there  were  thousands  of  shoestores  and  other  outlets  selling 
shoes  in  the  Nation.  It  was  therefore  clear  from  the  evidence  that  this 
plan,  which  was  attractive  to  small  merchants  seeking  to  compete  with 
larger,  better  endowed  competitors,  increased  rather  than  decreased 
competition  for  outlets  among  shoe  manufacturers.  Yet,  here  the  FTC 
condemned  it. 

That  decision,  as  Professor  Pitofsky,  my  panel  colleague,  today 
accurately  pointed  out,  is  astonishing.  I  think  it  was  wrongly  decided. 
In  addition  to  these  responsive  arguments  for  eliminating  the  Trade 
Commission's  antitrust  jurisdiction,  three  additional  advantages  favor 
consolidation  of  that  authority  in  the  Antitrust  Division. 

First,  consolidation  will  concentrate  more  talented  and  qualified 
personnel,  I  believe,  in  the  enforcement  of  the  antitrust  laws.  This 
is  a  point  of  considerable  importance  in  this  complex  and  difficult 
corner  of  the  law. 

I  believe  that  most  observers  would  conclude,  and  I  would  agree 
with  them,  that  the  personnel  of  the  Division  are  more  highly  qualified 
than  those  of  the  Bureau  of  Competition.  I  was  indeed  surprised  by 
Professor  Pitofsky's  prepared  statement  because  my  experience,  at 
least,  with  those  students  with  whom  I  have  dealt  who  have  had  offers 
from  both  the  Antitrust  Division  and  the  Bureau  of  Competition  have 
all  pointed  in  one  direction.  They  have  accepted  only  the  offers  of 
the  Antitrust  Division.  The  Assistant  Attorney  General  of  the  Anti- 
trust Division  is  at  least  on  a  par  with  the  Chairman  of  the  Federal 
Trade  Commission,  not  that  of  the  Director  of  the  Bureau  of  Com- 
petition, when  it  comes  to  power  and  prestige. 

Moreover,  the  selection  of  the  Antitrust  Division  head  has  not  usu- 
ally been  subject  to  the  pulls  of  congressional  politics  to  the  same 
dpgree  that  such  leverage  has  been  exercised  over  the  Commission. 
Today,  for  example,  three  of  the  five  FTC  Commissioners  come  from 
congressional  staff. 

It  is  also  true,  I  believe,  that  the  personnel  in  the  Division,  and  at 
least  its  head,  have  remained  on  the  job  for  a  longer  period,  assuring 
•greater  continuity  and  effectiveness. 
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Senator  Metzenbaum.  I  just  want  to  ask  you  a  question.  Is  there 
something  worse  about  congressional  politics  as  opposed  to  politics  in 
general  ?  Is  it  worse  to  be  a  close  friend  of  the  President,  or  to  be  the 
mayor  of  Pittsburgh,  or  to  have  been  in  politics  at  some  other  level 
than  to  be  involved  at  the  congressional  level  ? 

Mr.  Gellhorn.  I  would  not  make  that  an  argument  on  principle.  I 
would,  however,  respond  that  the  appointments  over  the  past  20  years 
to  the  Antitrust  Division  as  opposed  to  the  appointments  to  the  Fed- 
eral Trade  Commission  are  of  substantially  different  order.  There 
have  been  one  or  two  exceptions.  One  of  those  is  sitting  to  my  left.  He 
was  one  of  the  great  ones. 

I  would  refer,  however,  to  a  study  commissioned  by  the  Senate  Com- 
mittee on  Government  Operations  written  by  John  Graham  and  Vic- 
tor Kramer.  It  details  in  approximately  250  pages  the  less  than  happy 
story  of  the  appointment  of  Commissioners  of  the  Federal  Trade  Com- 
mission and  the  Federal  Communications  Commission  between  1949 
and  1974. 

It  is,  to  quote  the  authors  "a  sorry  tale." 

Senator  Metzenbaum.  I  am  not  questioning  you  on  that.  I  am  not 
challenging  the  question  of  whether  or  not  past  appointments  have 
been  the  greatest.  All  I  would  say  is  that  I  would  think  that  if  you 
looked  over  the  Antitrust  Department  or  the  Attorney  General's  office 
you  might  find  that  some  people  had  some  involvement  in  one  way  or 
another  in  the  political  spectrum. 

Mr.  Gellhorn.  I  did  not  mean  to  suggest  that  that  would  be  the 
only  measure. 

Professor  Pitofsky  has  already  related,  and  I  think  effectively,  the 
problems  of  division  of  labor  between  the  Antitrust  Division  and  the 
Federal  Trade  Commission.  Therefore,  I  will  not  repeat  or  elaborate 
upon  his  remarks.  However,  I  would  suggest  that  antitrust  cases  move 
no  faster  and  probably  much  slower  than  those  tried  in  the  courts.  For 
example,  when  the  Justice  Department  sought  to  allow  the  Federal 
Trade  Commission  a  first  opportunity  to  interpret  section  7  of  the 
Clayton  Act  in  the  Pillsbury  case,  that  experiment  had  to  be  aban- 
doned after  a  decade  left  the  statute  without  an  authoritative  inter- 
pretation. The  facts  were  spelled  out  in  some  detail  in  the  sixth  cir- 
cuit's opinion  in  the  Pillsbury  case  in  1967. 

However,  within  7  years,  the  Department  had  obtained  Supreme 
Court  review  in  the  Broicn  Shoe  merger  case.  Similarly,  the  Ttade 
Commission's  case  against  the  major  oil  companies,  which  began  in 
1973,  is  years  from  trial  and  reflects  grave  difficulties  in  the  Commis- 
sion's procedures.  It  has  involved  complex  subpenas  several  hundred 
pages  in  length  which  have  created  enormous  problems  of  interpreta- 
tion and  enforcement. 

Finally,  even  the  Trade  Commission's  own  staff  appealed  to  the 
Commission  for  a  new  set  of  discovery  rules.  Interestingly  enough, 
they  were  modeled  on  those  used  by  the  courts  which  govern  antitrust 
cases  prosecuted  by  the  Antitrust  Division.  They  did  this  in  order  to 
move  that  case  from  its  current  stagnating  pace.  To  date,  little  prog- 
ress has  been  made  almost  4  years  after  the  issuance  of  that  complaint. 

Senator  Metzenbaum.  Is  it  moving  more  rapidly  than  the  Attornev 
General's  antitrust  cases,  like  the  IBM  case  that  is  about  20  years  old 
now? 
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Mr.  Gellhorn.  The  IBM  ease  was  brought  on  the  last  day  of  the 
Johnson  administration. 

Senator  Metzenbaum.  Pardon  ? 

Mr.  Gellhorn.  I  believe  the  IBM  case  was  brought  on  the  last  day 
of  the  Johnson  administration. 

Senator  Metzenbaum.  Well,  but  actually  it  relates  back  to  1956 
from  its  inception.  According  to  testimony  that  was  given  here  the 
other  day  and  a  chart  that  was  on  the  wall  from  some  of  those  who  are 
competitors  in  the  field,  it  dates  back  to  1956.  Whether  it  is  20  years 
or  whether  it  is  12  years  or  8  years,  it  seems  to  me  along  the  lines  of  a 
question  I  asked  of  one  of  the  previous  speakers — how  do  we  acceler- 
ate these  cases  at  a  more  rapid  pace,  whether  they  are  FTC  cases  or 
antitrust  cases  ? 

Mr.  Gellhorx.  Well,  at  the  pace  at  which  the  IBM  case  has  been 
going  I  would  think  it  clearly  is  moving  toward  conclusion  in  the  rela- 
tively near  future,  within  2  or  3  years.  I  don't  think  it  is  highly  inap- 
propriate to  have  long  periods  of  time  in  assessing  what  is  going  on  in 
a  major  industry  in  this  country.  These  are  sensitive  cases  of  substan- 
tial magnitude  to  the  economy.  They  ought  not  to  be  tried  quickly. 

We  need  here,  perhaps,  a  different  perspective.  In  terms  however,  of 
whether  or  not  the  oil  company  case  will  come  to  fruition  within  this 
decade  I  would  have  serious  doubt.  From  what  I  can  read  in  the  trade 
papers  related  to  antitrust,  the  movement  on  discovery  is  so  slow  and 
the  development  of  issues  in  preparation  for  trial  is  so  painful  that  it 
seems  to  me  it  has  not  had  the  same  speed  that  was  available  in  the 
IBM,  slow  as  that  may  have  been. 

Senator  Metzenbaum.  Which  oil  company  case  are  you  talking 
about,  the  FTC's  or  the 

Mr.  Gelltiorn.  The  FTC  Exxon  case. 

Senator  Metzenbaum.  How  about  the  antitrust 


Mr.  Gellhorn.  I  am  not  sufficiently  familiar  with  that  one  that  I 
feel  I  could  comment  on  it. 

Senator  Metzenbaum.  That  case  is  already  dragging  out  and  is 
bogged  down. 

Do  you  think,  Mr.  Gellhorn,  that  possibly  the  only  real  answer  to  ex- 
pedite movement  with  respect  to  some  of  these  matters,  if  there  is  a 
national  interest  to  be  served,  is  to  enact  legislation  alone:  the  lines  of 
divestiture  legislation  which  would  bring  some  of  the  issues  to  a  head 
in  very  short  order  ? 

Mr.  Gellhorn.  Well,  the  difficulty  with  that  argument,  it  seems  to 
me,  depends  upon  whether  or  not  you  are  going  to  permit  efficiency  as 
a  defense.  If  you  are  going  to  permit  efficiency  as  a  defense  here  and 
worry  about  what  the  impact  of  divestiture  will  have  on  service  to  the 
consumer  in  terms  of  cost,  options,  and  operation,  then  it  seems  to  me 
that  there  may  be  no  shortcuts.  You  are  going  to  pass  legislation  sub- 
ject to  judicial  enforcement. 

If,  however,  you  say  that  that  decision  is  to  be  made  by  Congress,  then 
I  would  urofe  that  the  Congress  spend  considerable  time  assessing  what 
in  fact  would  be  the  impact  of  divestiture.  I  myself  am  totally  uncer- 
tain of  what  that  impact  would  be,  but  I  would  certainly  hope  that 
this  committee  or  this  Congress  would  deal  with  that  kind  of  a  subject 
nffecting  that  large  a  segment  of  the  economy  with  great  care.  I  think 
here  a  rush  to  judgment  would  be  dangerous  and  of  grave  concern  to 
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the  economy.  I  think  the  pressures  on  the  Congress  would  be  enormous 
ultimately  not  to  take  action.  I  don't  think  you  would  speed  things  up 
in  that  fashion,  ultimately.  ^r*™™™ 

Senator  Metzenbatjm.  You  ]ust  think  that  the  processes  of  Govern- 
ment move  inexorably  slowly  and  sometimes  without  any  progress  at 
all,  and  that  Government  is  helpless  to  deal  with  certain  problems? 

Mr  Gellhorx.  Well,  that  assumes  that  there  is  a  solution.  JNot  every- 
thing has  a  solution.  Not  everything  has  an  immediate  answer. 

Senator  Metzenbatjm.  Don't  we  have  an  obligation,  if  we  know  that 
there  is  a  problem,  to  at  least  attempt  to  find  a  solution  rather  than  to 
throw  up  our  hands  in  despair  and  say,  "Well,  they  can  bog  us  down 
in  the  serving  of  a  subpena,"  and  the  whole  issue  of  whether  the 
subpena  is  proper  or  not  can  drag  a  case  out  for  2  to  4  years?  Don  t 
vou  sometimes— if  vou  are  in  a  particular  economic  involvement— 
bring  the  wrath  of 'people  or  Congress  down  upon  you  because  they 
are  in  a  sense  of  frustration?  Isn't  that  oftentimes  the  way  legislation 
comes  to  pass?  .     ... 

Mr.  Gellhorx.  I  agree,  sir.  Unfortunately,  that  does  not  make  it 

Senator  Metzenbatjm.  I  would  agree  with  you,  but  sometimes  you 
are  seeking  a  solution.  You  know  there  is  a  wrong  and  yet  attempt 
to  find  a  solution.  You  attempt  to  act.  You  think,  "Well,  if  you  can  t 
do  it  one  way  then  you  do  it  the  other  way."  Perhaps  certain  segments 
of  the  economy  bring  that  kind  of  action  to  bear  upon  themselves.  That 
is  the  reason  that  Congress  oftentimes  does  things  that  law  professors 
subsequently  say  was  not  the  right  way  to  go.  Maybe  that  is  the  only 
way  they  have  to  go,  under  the  circumstances. 

Mr.  Gellhorx.  Yes.  I  would  urge  that  in  that  circumstance,  at  least, 
that  the  forum  be  widely  available  to  assess  what  the  costs  really  are: 
whether  that  will  mean*  a  diminishing  of  supply,  an  increase  of  cost, 
or  a  feeding  of  inflation,  as  it  were,  or  inadequate  protection  of  the 
national  defense.  All  of  these  are.  potential  costs  when  you  are  dealing 
with  an  industry  of  such  magnitude  which  has  such  a  direct  bearing 
on  the  entire  economy  of  this  country. 

These  are  not  things  in  which,  I  think,  quick  judgments  ought  to  be 
made.  That  is  perhaps  the  most  powerful  argument  one  can  make  for 
the  continuation  I  suggest  of  the  Federal  Trade  Commission.  It  is  an 
independent  forum  that  would  at  least  continue  to  act — here  a  snail's 
pace,  as  you  put  it  quite  accurately,  may  be  very  helpful. 

In  other  words,  I  do  not  think  that  the  subcommittee  forum  is  one 
in  which  you  can  effectively  respond,  although  I  recognize  that  the 
Attorney  General  of  the  United  States  made  that  suggestion 
yesterday. 

Mr.  Gellhorx.  I  would  rest  on  what  is  in  the  remainder  of  my  state- 
ment, except  to  note  one  thing,  since  my  comments  have  already  been 
in  one  direction. 

Despite  these  judgments  that  I  would  make  about  the  Commission's 
antitrust  responsibility  and  activity  I  want  to  make  it  clear  that  I 
have  really  only  addressed  one  aspect  of  the  Trade  Commission's 
assignment.  I  am  not  hostile,  generally,  to  the  Trade  Commission  or 
its  efforts  over  the  year.  In  fact,  I  would  have  a  very  different  view  of 
the  Trade  Commission's  consumer  protection  activities  where,  at  least 
for  a  time  in  the  early  seventies  it  demonstrated  that  a  distinctive  Fed- 
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eral  contribution  was  possible.  Indeed,  if  agency  reform  is  to  be  con- 
strued as  an  opportunity  for  reorganizing  the  regulatory  agencies  into 
a  more  efficient  and  effective  framework  I  would  urge  that  all  consumer 
protection  be  joined  under  one  roof,  preferably  the  Federal  Trade 
Commission's. 

Where  the  Commission  determines  that  an  antitrust  action  under 
section  5  is  truly  ancillary  to  its  consumer  protection  jurisdiction,  as 
perhaps  it  was  in  the  Sperry  and  Hutchinson  case  in  1972,  then  in  that 
limited  circumstance  I  would  still  favor  the  Commission's  retention  of 
antitrust  enforcement  powers. 

Thank  you  very  much.  Mr.  Chairman. 

Senator  Metzenbatjm.  I  want  to  thank  you.  Professor  Gellhorn  and 
Mr.  Kirkpatrick,  and  Mr.  Pitofsky.  Your  statements  have  all  been 
extremely  helpful.  I  think  they  raise  a  number  of  serious  questions 
for  this  subcommittee  to  deal  with.  "We  appreciate  your  taking  the  time 
and  trouble  to  be  with  us. 

I  am  going  to  recess  this  meeting  now  until  about  3  o'clock  or  3  :10, 
when  Senator  Laxalt  will  return.  There  is  another  panel  coming  forth 
at  that  time. 

[A  recess  was  taken.] 

[The  prepared  statement  of  Dean  Gellhorn  follows:] 

Prepared  Statement  of  Dean1  Ernest  Gellhorn 

Mr.  Chairman,  my  name  is  Ernest  Gellhorn.  I  am  the  dean  of  the  College  of 
Law  at  Arizona  State  University,  Tempe.  Arizona.  I  have  practiced,  taught  and 
written  in  the  fields  of  Administrative  and  Antitrust  Law.1 

As  I  understand  it,  you  are  examining  the  antitrust  enforcement  responsibili- 
ties assigned  the  Federal  Trade  Commission  under  the  Clayton  and  Federal 
Trade  Commission  Acts,  both  originally  adopted  on  1914.  You  have  asked  me. 
Mr.  Chairman,  to  consider  whether  the  Commission  should  continue  to  have  this 
responsibility  along  with  the  Antitrust  Division  of  the  Justice  Department.  That 
is,  are  there  advantages  in  allowing  both  the  Antitrust  Division  and  the  FTC 
to  prosecute  antitrust  law  violations?  Does  the  FTC's  •'administrative  process" 
have  particular  advantages,  as  compared  with  the  Antitrust  Division  whose 
prosecutions  are  beard  by  the  courts,  in  developing  rules  for  the  guidance  of 
business  or  in  handling  large,  complex  cases?  And  finally,  are  the  potential 
benefits  available  through  the  administrative  process  so  great  that  they  outweight 
whatever  costs  or  confusion  may  result  from  assigning  similar  tasks  to  two 
Government  agencies? 

My  overall  conclusion  is  that  the  Federal  Trade  Commission's  antitrust  re- 
sponsibilities should  probably  be  eliminated  and  that  authority  to  bring  the 
antitrust  actions  by  the  Federal  Government  should  reside  in  the  Antitrust 
Division.  It  is.  I  think,  obvious  that  in  most  instances  one  agency  not  two  should 
be  assigned  a  particular  job.  »So  the  burden  of  continuing  this  dual  arrangement 
lies  with  those  who  favor  duplication.  After  explaining  this  point  briefly,  I  first 
consider  the  arguments  which  might  be  made  in  favor  of  this  redundant 
authority.  After  finding  these  contentions  unpersuasive.  I  explore  some  addi- 
tional reasons  which  support  a  centralized  antitrust  enforcement  in  one  agency, 
preferably  the  Antitrust.  Division. 

Despite  the  more  than  60-year  precedent  of  having  two  Government  depart- 
ments with  antitrust  responsibilities.  I  favor  their  consolidation  into  one  Federal 
antitrust  enforcement  agency.  Whatever  advantages  might  accrue  from  having 
two  agencies  till  the  same  ground,  when  all  is  said  and  done  and  all  the  costs 
are  assessed  I  am  persuaded  that  one  Government  bureau  dedicated  to  antitrust 
enforcement  is  adequate,  and  desirable. 


1  I  am  pleased  to  acknowledge  the  assistance  of  Professors  Harold  II.  Bruff,  John  P. 
Morris,  and  Jonathan  Rose  of  the  Arizona  State  University  College  of  Law  in  the  prepara- 
tion of  this  statement. 
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I  start  from  the  presumption  that  unless  substantia]  contrary  evidence  is 
presented,  it  is  better  to  assign  a  unitary  task  to  one  agency  than  two.  The 
burden  of  proof  for  two  agencies,  despite  a  prior  practice  to  the  contrary,  would 
seem  to  lie  with  those  who  would  continue  two  rather  than  one  antitrust  en- 
forcement agency.  Duplication  is  wasteful,  coordination  between  two  agencies 
is  costly  and  imperfect,  the  adoption  and  implementation  of  conflicting  rules  is 
confusing  to  both  regulators  and  regulated,  and  competition  between  Govern- 
ment agencies  produces  only  more  paperwork  and  inefficiency.2 

However,  several  arguments  are  likely  to  be  offered  against  this  view  and  in 
defense  of  dual  antitrust  enforcement  by  the  Department  of  Justice  and  the 
FTC.  They  can  be  summarized  in  three  statements :  the  FTC's  process  is  more 
flexible  and  better  suited  to  antitrust  enforcement  in  some  cases;  eliminating 
the  FTC's  antitrust  assignment  will  reduce  government  resources  allocated  to 
antitrust  enforcement  thus  allowing  violations  to  go  undetected  or  unpunished: 
and,  the  Commission's  antitrust  enforcement  has  made  a  distinctive  contribu- 
tion which  should  not  be  lost.  None  of  these  arguments  can  withstand  close 
analysis,  in  my  opinion. 

The  first  argument  is  that  the  administrative  process  is  more  flexible  since 
it  is  not  bound  by  court  rules.  This  allows  for  the  development  of  policy  by  rule 
in  addition  to  court  order.  Moreover,  agencies,  in  contrast  to  courts,  can  specialize 
and  develop  an  expertise  in  antitrust  law.  a  complicated  area  requiring  a 
sophisticated  understanding  of  economics  as  well  as  law. 

Whether  these  advantages  of  the  administrative  process  are  real  or  supposed, 
they  do  not  seem  to  apply  to  the  FTC's  antitrust  enforcement.  For  example,  it 
was  the  Department  of  Justice,  not  the  Trade  Commission,  which  developed 
sophisticated  and  generally  sensible  rules  applicable  to  mergers  designed  to 
guide  businesses  and  their  advisers  on  how  the  law  should  lie  interpreted.  The 
FTC.  by  contrast,  has  issued  only  enforcement  policy  statements,  and  even  these 
have  in  one  instance  (product  extension  mergers  in  grocery  products)  had  to 
be  withdrawn.  Nor  does  it  seem  evident  from  a  reading  of  FTC  complaints  or 
opinions  that  either  the  administrative  law  judges  or  the  Commissioners  of  the 
Trade  Commission  have  developed  any  particular  expertness  in  law  or  economics. 
Here  the  edge  clearly  belongs  with  the  Division  and  the  courts.  While  not  per- 
fect, their  standard  of  performance  exceeds  that  of  the  FTC. 

A  second  argument  for  retaining  a  separate  and  independent  antitrust  assign- 
ment in  the  FTC  is  likely  to  focus  on  the  resources  which  are  made  available 
to  antitrust  enforcement.  The  contention  will  be  that  assigning  antitrust  re- 
sponsibility to  only  one  agency,  whether  it  be  the  FTC  or  the  Antitrust  Division, 
will  reduce  the  funds  either  the  executive  or  Congress  will  allocate  to  antitrust 
enforcement.  A  substantial  reduction  in  antitrust  enforcement  budgets  will  only 
favor  the  antitrust  violator. 

Why  this  is  so,  other  than  because  each  agency  has  its  own  friends  in  the 
Office  of  Management  and  Budget  or  Congress,  is  unclear.  (And  political  log- 
rolling obviously  is  not  a  worthy  argument  for  continuing  an  otherwise  unjusti- 
fied bureaucracy.)  If  this  reduced  total  budget  results  from  a  finding  that  one 
agency  will  be  more  efficient  and  need  fewer  dollars  to  maintain  a  given  level  of 
antitrust  enforcement,  then  I  would  accept  the  argument  but  suggest  that  it 
supports  my  analysis.  While  some  savings  seem  likely.  T  would  not  rest  the 
case  for  a  single  antitrust  enforcement  agency  on  budgetary  savings.  On  the 
other  hand,  unless  it  can  be  shown  that  there  are  indeed  economies  of  scale  in 
antitrust  enforcement  that  are  reached  by  the  current  level  of  support  given 
the  FTC  and  Antitrust  Division,  this  resource  allocation  argument  merely 
means  that  the  budgetmakers  also  need  to  reform  their  house.  That  reform 
should  not  impede  or  postpone  streamlining  other  parts  of  government.  As  this 
analysis  suggests,  the  adequate  resources  argument  is  without  solid  factual 
support.  Indeed,  I  doubt  its  accuracy,  although  it  does  show  some  of  the  weak- 
ness in  the  arguments  made  on  behalf  of  the  FTC. 

Third,  it  may  be  suggested  that  the  FTC  has  made  a  distinctive  contribution 
which  would  be  lost  if  it  were  merged  into  the  Antitrust  Division.  Therefore, 
continuation  of  the  Trade  Commission's  antitrust  role  is  important  for  imagina- 
tive development  of  antitrust  law.  (In  light  of  the  general  recognition  that  the 
Antitrust  Division's  work  is  superior  to  that  of  the  Trade  Commission,  it  seems 
unlikely  that  anyone  would  argue  that  the  former  should  be  merged  into  the 
latter,  so  I  shall  ignore  that  possibility.)  The  FTC  supporter's  argument  will  be: 


-  Indeed,  the  benefioiaries  from  our  current  bifurcated  antitrust  enforcement  process 
are  those  who  specialize  in  the  separate  rules  and  procedures  of  each,  and  who  may  find 
that  knowledge  obsolete  under  a  single  agency  approach. 
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It  has  been  the  cutting  edge  for  new  doctrine.  Its  freedom  from  the  agreement 
constraints  of  the  Sherman  Act.  in  attacking  oligopoly  for  example,  allows  it  to 
focus  on  the  structural  problems  which  underly  the  absence  of  price  competition 
in  concentrated  industries.  Not  being  bound  by  requirements  of  competitive  ef- 
fect when  it  prosecutes  under  the  ETC  Act.  the  Commission  can  stop  dangerous 
practices  before  they  injure  competition  and  become  so  difficult  to  untangle. 
Freed  of  judicial  requirements,  it  can  manage  large  antitrust  cases  and  handle 
them  more  expeditiously. 

A  close  look  at  the  actual  enforcement  record  of  the  FTC  in  antitrust,  espe- 
cially when  compared  with  that  of  the  Antitrust  Division,  however,  leads  me  to 
a  different  conclusion.  While  many  could  be  examined,  two  examples  will  sub- 
stantiate my  point. 

Consider  the  FTC's  1972  compliant  (still  undecided)  against  the  leading 
makers  of  ready-to-eat  (RTE)  cereals  who  were  charged  with  collective  or 
shared  monopoly  power  and  with  exclusionary  acts.    (The  Kellogg  complaint.) 

Whether  the  theory  of  shared  monopoly  makes  sound  economic  sense  is  a  ques- 
tion of  considerable  debate  in  the  economic  literature  today,  but  whatever  one's 
position  on  that  issne  it  seems  clear  that  the  RTE  cereal  industry  is  not  where 
that  idea  can  lie  tested.  Oligopoly  theory  suggests  that  monopoly  pricing  is  likely 
to  result  where  a  few  sellers  control  most  of  the  sales,  deal  in  a  standardized 
product  at  the  wholesale  level,  have  only  a  few  transactions  to  police,  and  are 
led  by  one  dominant  firm.  The  RTE  cereal  industry  is  a  substantial  mismatch  to 
this  theory.  At  least  according  to  the  complaint  issued  by  the  FTC,  there  are  a 
profusion  of  RTE  cereal  brands  which  are  protected  by  trademarks,  heavily 
promoted,  and  differentiated  from  each  other  by  taste,  shape,  packaging  and 
customer  appeal.  Numerous  transactions  occur.  And  there  are,  in  addition,  sev- 
eral large  tirms  in  the  market,  none  having  a  position  of  dominance. 

Nor  is  this  an  isolated  case.  The  FTC's  efforts  to  deal  with  vertical  integration 
by  contract  such  as  exclusive  dealing  have  been  similarly  anomalous.  The  Com- 
mission has  ruled,  for  example,  that  a  leading  shoe  manufacturer's  offer  of 
services  (such  as  architectural  plans,  merchandising  records,  group  insurance 
rates)  to  small  retailers  as  an  incentive  for  them  to  concentrate  on  the  manu- 
facturer's line  of  shoes  in  650  shoe  stores  violated  the  mandate  against  unfair 
methods  of  competition  contained  in  section  5  of  the  FTC  Act.  The  argument 
was  that  this  practice  might  lead  to  a  lessening  of  competition,  and  since  the 
FTC  Act  was  directed  against  incipient  restraints  on  trade  the  practice  could  be 
ruled  a  violation  of  the  Act.  Rut  no  adverse  effect  on  competition — likely,  actual 
or  possible — had  been  shown.  In  fact,  there  were  over  20.000  shoe  stores  and  over 
70.000  outlets  selling  shoes  in  the  Nation.  It  was  therefore  clear  that  this  plan, 
which  was  attractive  to  small  merchants  seeking  to  compete  with  larger,  better 
endowed  competitors,  increased  rather  than  decreased  competition  for  outlets 
among  shoe  manufacturers.  Yet  the  FTC  condemned  it.  That  decision,  as  Profes- 
sor Pitofsky  so  accurately  pointed  out,  is  astonishing  and  wrongly  decided. 

In  addition  to  these  responsive  arguments  for  eliminating  the  FTC's  antitrust 
jurisdiction,  three  additional  advantages  favor  consolidation  of  that  authority 
in  the  Antitrust  Division. 

First,  consolidation  will  concentrate  more  talented  and  qualified  personnel  in 
the  enforcement  of  the  antitrust  laws,  a  point  of  considerable  importance  in  this 
complex  and  difficult  corner  of  the  law.  Most  observers  would  conclude,  and  I 
agree  with  them,  that  the  personnel  of  the  Division  are  more  highly  qualified 
than  those  in  the  Bureau  of  Competition,  the  FTC's  counterpart.  The  assistant,  at- 
torney general  of  the  Antitrust  Division  is  at  least  on  a  par  with  the  chairman 
of  the  FTC  (not  the  director  of  the  Bureau  of  Competition)  when  it  comes  to 
power  and  prestige.  Moreover,  the  selection  of  the  Antitrust  Division  head  has 
usually  not  been  subject  to  the  pulls  of  congressional  politics  to  the  same  degree 
that  such  leverage  has  been  exercised  over  the  Commission.  It  is  also  true,  I  be- 
lieve, that  the  personnel  in  the  Division,  and  at  least  its  head,  have  remained 
on  the  job  for  longer  periods,   assuring  greater  continuity  and   effectiveness. 

Second,  consolidation  will  eliminate  problems  of  coordination  which  have  at 
times  bedeviled  antitrust  enforcement.  It  is  irrational  to  have  different  tests 
applicable  to  an  industry  depending  on  which  agency  is  prosecuting.  It  is  arbi- 
trary to  have  that  decision  depend  on  standardless  divisions  of  industry  juris- 
diction. Nor  would  any  apparent  substantial  gains  derived  from  antitrust  en- 
forcement through  the  administrative  process  be  lost  by  abandoning  the  FTC. 
Its  antitrust  cases  are  no  faster,  and  many  seem  even  slower  than  those  tried 
in  the  courts.  Thus,  when  the  Justice  Department  sought  to  allow  the  FTC  a 
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first  opportunity  to  interpret  section  7  of  the  Clayton  Act  (in  the  Pillshury  case), 
that  experiment  had  to  he  abandoned  after  a  decade  left  the  statute  without  an 
authoritative  interpretaion. 

YVihin  7  years,  however,  the  Department  had  obtained  Supreme  Court  review 
(in  the  Brown  Shoe  merger  case).  Similarly,  the  FTC's  case  against  the  major 
oil  companies  which  began  in  1973,  is  years  from  trial  and  reflects  grave  diffi- 
culties in  the  Commission's  procedures.  It  has  involved  complex  supenas  several 
hundred  pages  in  length  which  created  enormous  problems  of  interpretation  and 
enforcement.  Finally,  even  the  FTC's  staff  appealed  for  a  new  set  of  discovery 
rules  (modeled  on  the  court  rules  governing  antitrust  cases  prosecuted  by  the 
Antitrust  Division)  to  move  the  case  from  its  stagnating  pace.  To  date  little 
progress  has  been  made  almost  4  years  after  issuance  of  the  complaint. 

Third,  control  of  antitrust  enforcement,  which  is  basic  to  the  operation  of  the 
industrial  economy  and  relevant  to  major  economic  decisions,  should  reside  in  an 
executive  department  subject  to  presidential  policy  supervision.  Today  that 
policy  direction  is  incomplete.  Nor  should  this  recommendation  founder  because 
of  some  celebrated  abuses  during  the  Nixon  years.  The  excesses  of  the  recent 
past  are  probably  aberrations  which  should  not  determine  Government  organiza- 
tions. If  their  repetition  is  in  fact  a  real  threat  to  fair  and  evenhanded  enforce- 
ment, then  this  would  also  mean  that  all  criminal  prosecutions  should  be  im- 
mediately removed  from  the  Justice  Department.  Another  cause  possibly  con- 
tributing to  a  more  consistent  antitrust  policy  in  the  Division  rather  than  at  the 
Commission  is  that  basic  policy  at  the  operational  level  is  established  by  the 
head  of  the  Division,  whereas  the  director  of  the  FTC's  Bureau  of  Competition 
is  ultimately  answerable  to  five  commissioners  usually  with  widely  divergent 
views.  Prosecution  policy  does  not  lend  itself  to  collegial  decision,  and  the  Com- 
mission's practice  of  reviewing  complaints  before  they  are  issued  may  underlie 
this  prosecutorial  ambivalence. 

Despite  these  questions  about  the  desirability  of  continuing  the  FTC's  anti- 
trust jurisdiction.  I  want  to  make  it  clear  that  I  have  only  addressed  one  aspect 
of  the  Trade  Commission's  assignment.  I  am  not  hostile  generally  to  the  FTC 
or  its  efforts  over  the  years.  My  views,  for  example,  are  quite  different  on  the 
Commission's  consumer  protection  activities  where,  at  least  for  a  time  in  the 
early  seventies,  it  demonstrated  that  a  distinctive  federal  contribution  was  pos- 
sible. Indeed,  if  agency  reform  can  be  construed  as  an  opportunity  for  reorga- 
nizing the  regulatory  agencies  into  a  more  efficient  and  effective  framework,  I 
would  urge  that  all  consumer  protection  agencies  be  joined  under  one  roof,  pref- 
erably the  Trade  Commission's.3  And  where  the  Commission  determines  that  an 
antitrust  action  under  section  5  of  the  FTC  Act  is  ancillary  to  the  Commission's 
consumer  protection  jurisdiction — as  perhaps  it  was  in  the  FTC's  action  in 
S  &  H  in  1972 — then,  in  that  limited  circumstance.  I  would  still  favor  the  Com- 
mission's retention  of  antitrust  enforcement  powers. 

Finally,  it  should  be  recognized  that  these  comments  have  dealt  with  a  complex- 
subject  that  cannot  be  treated  authoritatively  in  a  few  pages.  My  remarks  have 
sought  to  stay  within  your  injunction.  Mr.  Chairman,  that  they  be  limited  to 
ten  minutes.  I  hope,  however,  that  this  effort  at  brevity  does  not  lead  to  any 
misunderstanding.  This  is  not  an  easy  subject.  Many  qualifications  and  ex- 
planations still  need  to  be  considered. 

Senator  Laxalt  [acting  chairman].  The  subcommittee  will  come 
to  order.  May  I  apologize  to  the  witnesses?  Today  lias  boon  a  chaotic 
day  for  everybody.  We  had  a  l/^-hour  markup  this  morning  that 
ended  up  being  about  3  hours  lourr.  I  think  it  is  still  not  concluded.  In 
any  event.  Senator  Kennedy  will  be  here  shortly  to  join  me. 

We  frequently  hear  complaints  about  the  amount  of  documents  re- 
quested by  the  Government  during  the  discovery  phase  of  the  case. 
Others — namely,  Government  attorneys — indicate  that  early  precom- 
plaint  efforts  are  hampered  and  often  totally  blocked  by  flatout  infor- 
mation refusals.  To  discuss  the  information  problem  at  the  agencies 
are  Prof.  F.  M.  Scherer.  of  Northwestern  University,  and  Prof.  George 


3  For  example  the  functions  of  the  Consumer  Product  Safety  Commission  should.  I 
believe,  be  transferred  to  the  FTC.  The  CPSCs  performance  has  been  noticeable  for  its 
concentration  on  trivia  :  thus  its  merger  into  the  FTC  would  in  this  instance  he  a  distinct 
improvement. 
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J.  Benston,  of  the  University  of  Rochester  in  New  York.  Gentlemen. 
I  welcome  yon  to  the  hearing.  Yon  can  testify  in  whatever  order  that 
yon  wish.  Mr.  Scherer? 

STATEMENT  OF  F.  M.  SCHERER,  PROFESSOR,  NORTHWESTERN 

UNIVERSITY 

Mr.  Scherer.  It  is  a  pleasure  to  be  here.  Senator. 

The  thrust  of  my  testimony  is  to  reflect  upon  the  role  of  informa- 
tion in  antitrust.  I  am  going  to  draw  upon  my  2  years  with  the  FTC 
staff  and  more  years  as  a  student  of  antitrust.  I  will  try  to  keep  my 
oral  remarks  mercifully  brief,  and  therefore  condense  and  summarize 
my  three  main  themes.  The  first  of  these  themes  is  that  information 
is  power  for  effective  action  or  inaction.  The  second  concerns  the  role 
of  information  as  sunlight.  The  third  is  the  role  of  information  as  a 
prerequisite  for  improved  policy. 

Let  me  turn  first  to  the  information  as  power  theme.  My  main  point 
is  this:  Government  antitrust  agency  simply  cannot  do  an  effective  job 
without  good  information  on  the  industries  and  firms  with  which  it  is 
concerned.  It  is  obvious  that  it  cannot  successfully  prosecute  cases 
without  appropriate  information,  but  equally  importantly  an  anti- 
trust agency  cannot  choose  major  cases  rationally  without  a  good 
understanding  of  how  well  industries  are  performing.  Even  more  im- 
portantly, an  agency  cannot  fashion  effective  relief  without  good 
information.  The  Government  agencies  are  always  at  a  serious  handi- 
cap relative  to  firms  in  this  respect.  The  companies  virtually  always 
know  better  than  the  staff  of  an  agency  what  measures  they  can  take 
to  evade  any  rules  or  decrees  that  might  be  issued.  In  my  testimony. 
I  cite  the  Xerox  case  as  one  in  which  the  FTC  staff  was  especially 
well  informed.  They  obtained.  1  believe,  rather  effective  relief. 

One  can  also  find,  if  one  looks,  all  too  many  failures  because  the  com- 
panies held  all  of  the  high  information  cards.  Professor  Turner,  in  his 
testimony,  noted  the  dissent  of  Justice  Stewart,  who  said  that  the  only 
consistency  he  could  find  in  merger  cases  was  that  the  Government 
always  wins.  There  is  a  well-known  corollary  to  that.  Namely,  the 
Government  always  wins,  but  it  always  loses  the  relief.  The  reason  it 
so  frequently  loses  the  relief  is  it  just  doesn't  know  what  kinds  of 
measures  can  be  taken  effectively  to  restore  competition  to  the  indus- 
try. In  view  of  this,  and  in  view  of  the  fact  that  cases  proceed  better 
when  they  are  built  upon  a  strong  information  base,  I  recommend  in 
my  testimony  that  no  major  Sherman  Act  section  2  type  case  be  initi- 
ated without  thorough  precomplaint  discovery.  I  recognize  that  this 
might  slow  down  the  process  at  first,  but  it  seems  to  me  it  will  lead  to 
better  decisions,  and  in  the  end  accelerated  adjudication.  It  might  be 
necessary  to  accompany  such  a  policy  with  strengthened  measures  to 
discourage  company  stonewalling. 

The  key  to  getting  a  good  understanding  of  the  issues  in  a  major 
antitrust  case  is  sequential — and  I  stress  the  word  "sequential" — multi- 
faceted  discovery.  I  had  written  these  notes  yesterday  afternoon  and 
then  flew  to  Washington.  I  sat  on  a  plane  with  a  gentleman  who  had 
worked  for  some  business  firm.  lie  said  to  me  : 

Well,  you  know,  I  had  a  couple  of  Federal  Trade  Commission  investigators  in 
talking  to  me  a  couple  of  years  ago.  They  did  not  understand  the  problems  at  all. 
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They  asked  all  the  wrong  questions.  I  answered  those  questions,  but  they  did 
not  know  any  more  when  they  left  than  they  did  when  they  came  in. 

That  is  very  frequently  the  case,  I  am  afraid,  Senator.  The  only 
way  one  can  get  a  grip  on  the  issues  in  a  case  is  to  engage  in  sequential, 
step-by-step  discovery  and  learning. 

Senator  Laxalt.  Let  me  see  if  I  understand  your  thrust.  Are  you 
telling  the  subcommittee  that  the  agency  can  be  more  effective  ahead 
of  the  institution  of  litigation  in  the  precomplaint  period? 

Mr.  Scherer.  What  I  am  saying.  Senator,  is  that  before  a  complaint 
decision  is  taken,  it  is  very  important  to  do  a  thorough  study  of  the 
industry  and  understand  what  is  going  on  and  understand  the  struc- 
ture of  the  industry  and  understand  the  way  it  operates  and  under- 
stand what  the  efficiencies  of  size  are. 

Senator  Laxalt.  At  that  point,  it  would  not  be  an  adversary  proceed- 
ing, I  assume.  Be  patient  with  me.  I  know  nothing  about  antitrust 
procedure.  That  is  why  I  am  asking  you  questions.  It  may  seem  a 
little  bit  elementary. 

Mr.  Scherer.  There  is  always  a  certain  degree  of  fear,  and  hence 
adversary  proceedings.  There  is  more  in  some  cases  than  in  others. 
What  I  am  saying  is  that  one  cannot  proceed  efficiently  without  lay- 
ing that  sort  of  background. 

Senator  Laxalt.  Is  it  mainly  background  information  that  you 
are  eliciting,  or  is  this  done  pursuant  to  subpena?  What  is  the  proce- 
dure involved  ? 

Mr.  Scherer.  It  can  involve  a  variety  of  measures.  It  may  involve 
very  nonformal  investigations,  simply  going  out  and  discussing  the 
situation  with  various  knowledgeable  persons.  When  the  companies  are 
willing,  you  can  discuss  with  the  staff  of  the  company  what  is  going 
on  in  the  industry.  It  probably  involves  also  some  subpena  work. 

Of  course,  that  can  be  blocked.  That  is  the  point  to  which  I  was 
coming.  It  can  be  blocked,  but  in  order  to  obtain  the  kind  of  grasp  on 
the  issues  that  one  needs  in  order  to  prosecute  a  major  case  effectively, 
one  needs  this  early  spade  work,  and  one  needs  procedures  by  which 
the  necessary  data  base  can  be  laid. 

Senator  Laxalt.  Of  course,  this  type  of  investigation,  I  would  as- 
sume, would  lead  in  some  cases  not  proceeding  further  anyhow,  would 
it  not  ?  That  would  be  beneficial. 

Mr.  Scherer.  My  experience  at  the  Federal  Trade  Commission  was 
that  for  every  three  instances  on  which  we  did  a  thorough  investigation, 
two  were  consigned  to  the  scrap  heap.  We  found  through  our  investi- 
gation that  we  did  not  have  a  case  that  would  benefit  the  public  interest. 

Senator  Laxalt.  Do  you  find  in  a  precomplaint  period  a  greater 
spirit  of  cooperation  toward  the  agency? 

Mr.  Scherer.  It  varies.  In  some  industries  there  was  excellent  co- 
operation. In  my  testimony  I  note  that  in  the  petroleum  industry  in- 
vestigation on  the  other  hand,  the  big  eight  companies  essentially  re- 
fused to  provide  more  than  absolute  minimal  access.  Therefore,  a  de- 
cision was  taken  to  20  forward  with  the  case  without  laying  a  substan- 
tial foundation  of  discovery. 

Senator  Laxalt.  Tell  me  this  for  the  purpose  of  this  subcommittee : 
Is  it  necessary  that  we  have  additional  legislation  in  order  to  be  able 
to  do  a  more  effective  job  in  the  precomplaint  stage  ? 
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Mr.  Scherer.  Sir.  I  am  afraid  I  am  not  competent  to  answer  that 
question.  I  do  not  know  whether  the  existing  tools,  if  used  better, 
could  lead  to  the  result  I  want,  or  whether  you  need  further  tools.  I 
think  an  attorney  who  is  experienced  in  litigation  would  be  much  bet- 
ter able  to  answer  that. 

Senator  Laxalt.  I  understand.  You  indicate  this  is  a  strong  rec- 
ommendation to  any  agency  as  a  matter  of  better  procedure  overall. 

Mr.  Scherer.  Yes,  sir. 

Senator  Laxalt.  All  right ;  please  proceed. 

Mr.  Scherer.  Well,  in  this  process  of  discovery,  it  is  very  important 
that  the  enforcement  agency  staff  provide  the  best,  most  objective 
analysis  they  can  of  what  is  in  fact  going  on  in  the  industry  under 
investigation. 

On  this  point,  I  note  in  my  testimony,  there  is  definitely  room  for 
improvement  by  the  agencies,  especially  in  avoiding  premature  ad- 
vocacy positions.  Here  is  an  area  where  I  think  some  corrective  action 
is  also  warranted. 

Senator  Laxaet.  What  was  the  prevailing  spirit  in  FTC?  Ts  it  a 
prosecutorial  attitude,  or  is  it  one  that  attempts  to  be  fairly  objective? 

Air.  Scherer.  One  finds  a  wide  spectrum.  Senator,  at  least  in  my 
experience. 

Senator  Laxalt.  Depending  on  the  people  ? 

Mr.  Scherer.  In  my  experience,  some  of  the  investigations  were  done 
very  thoroughly  and  objectively  and  competently.  Others,  I  fear,  were 
not  as  good  in  that  respect. 

Senator  Laxalt.  What  accounted  for  the  difference  ?  People  ? 

Air.  Scherer.  People,  mostly. 

Senator  Laxalt.  Supervision  ? 

Mr.  Scherer.  People  is  one  thing,  and  supervision  is  very  important. 

Senator  Laxalt.  Policy? 

Mr.  Scherer.  What  I  found  most  frustrating,  I  suppose,  in  my  2 
years  was  the  inability  to  keep  track  of  everything  and  make  sure  that 
a  good  job  was  being  done  on  everything.  That  happens  all  up  and 
down  the  line.  Things  do  go  wrong.  I  think,  however,  one  has  to  re- 
double one's  efforts  to  see  that  a  good  job  is  done  there.  With  the  new 
Antitrust  Subcommittee  and  the  new  administration  in  each  of  the 
antitrust  agencies,  I  believe  this  is  a  good  time  to  be  concerned  about 
that  issue. 

Let  me  go  on  to  the  second  aspect  of  my  testimony.  It  is  what  I  call 
the  ''sunlight"  role  of  information,  taking  the  lead  from  former  Justice 
Brandeis.  who  said  that  "Publicity  is  justly  commended  as  a  remedy 
for  social  and  industrial  diseases.  Sunlight  is  said  to  be  the  best  of  dis- 
infectants, electric  light  the  most  efficient  policeman." 

I  think  Justice  Brandeis  was  right  there.  If  the  Federal  Government 
does  good  studies  and  provides  information  to  the  Congress  and  the 
public  on  what  is  going  on.  much  self  improvement  will  be  encouraged 
on  the  part  of  industry. 

Here,  however,  I  do  not  believe  the  Government  has  done  such  a 
very  good  job.  In  the  tens  and  twenties  and  thirties  the  old  Bureau  of 
Corporations,  and  then  the  Federal  Trade  Commission  compiled  liter- 
ally a  10-foot  shelf  of  books  studying  our  major  industries. 
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This  function,  although  not  completely  disappearing,  has  fallen 
somewhat  into  disuse.  Relative  to  the  size  and  complexity  of  our  pres- 
ent-day economy,  we  may  now  know  less  about  the  functioning  of 
our  major  industries  than  we  did  in  1950  or  in  1025.  I  believe  there 
is  a  need  for  resurrecting  this  type  of  systematic  review  analysis  and 
publication  of  the  results.  Among  other  things,  such  a  function  could 
contribute  to  the  education  of  the  American  public  as  to  how  well  in- 
dustry is  functioning.  This  would  not  only  improve  decisionmaking 
within  Government,  but  it  is  my  belief  that,  on  balance,  it  would 
work  to  increase  what  I  perceive  to  be  waning  public  confidence  in 
the  private  enterprise  system. 

Finally,  there  rages  now — especially  in  the  economics  profession — 
a  great  debate  over  whether  high  market  concentration  is,  on  balance, 
a  good  thing,  enhancing  efficiency,  or  a  bad  thing  which  is  driving  up 
prices.  To  resolve  this  debate,  we  need  the  kind  of  data  presently 
being  collected  under  the  Federal  Trade  Commission's  line-of-busi- 
ness  and  corporate  patterns  programs.  I  hope  the  subcommittee  will 
continue  to  encourage  the  Federal  Trade  Commission  in  this  regard 
and  push  the  Commission  toward  speedy  utilization  and  analysis  of 
the  data  they  collect.  This  results,  I  believe,  will  in  a  few  years,  put 
Congress  in  a  position  to  have  the  kind  of  information  it  needs  to 
choose  the  directions  in  which  structural  antitrust  policy,  now  floun- 
dering, should  be  steered. 

Senator  Laxalt.  Thank  you.  Professor. 

I  think  you  strike  a  very,  very  important  point.  I  think  any  legis- 
lative body — and  I  have  noticed  it  here  in  the  Congress — tends  to  be 
a  little  bit  impatient  with  reports,  because  they  tend  not  to  be  read. 
That  observation  has  been  made  from  time  to  time  during  the  course 
of  the  hearings,  but  just  as  important,  it  seems  to  me,  is  the  fact  that 
in  the  process  we  can  educate  the  public. 

As  we  develop  these  greater  concentrations  of  power,  it  would  seem 
to  me  that  the  major  companies  in  this  country  would  welcome  getting 
the  facts  out  if  the  facts  are  as  they  represent  them  to  be.  Particu- 
larly in  the  energy  industry,  it  seems  to  me  we  could  perform  a  very 
worthwhile  function  not  only  for  the  Congress  but  also  for  the  public 
generally. 

Your  testimony  is  exceedingly  helpful  to  me.  I  assume  that  Sena- 
tor Kennedy  will  have  some  questions.  I  have  a  feeling  that  he  is 
somewhere  about.  I  will  turn  you  over  to  him  when  he  returns,  but 
meanwhile  we  can  go  ahead  with  Professor  Benston. 

Your  prepared  testimony,  by  the  way,  will  be  included  in  the 
record  in  its  entirety.  Professor  Scherer. 

Mr.  Scherer.  Thank  you. 

[The  prepared  statement  of  Dr.  Scherer  follows:] 

Prepared  Statement  of  F.  M.  Scherer 

The  subcommittee  has  asked  me  to  testify  on  the  informational  aspects  of 
antitrust  enforcement.  The  subject  is  as  complex  and  difficult  as  it  is  important.  I 
most  confine  my  testimony,  therefore,  to  three  of  the  most  significant  themes — 
information  as  a  prerequisite  for  effective  agency  action,  information  as  an  en- 
forcement instrument  in  its  own  right,  and  information  as  a  guide  to  improved 
public  policy. 
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INFORMATION    AS    POWER 

From  2  years  on  the  Federal  Trade  Commission  staff  and  many  more  as  an 
observing  scholar,  I  know  of  no  truth  more  important  to  the  understanding  of 
regulatory  agency  action  than  this:  information  is  power.  The  purpose  of  a  regu- 
latory agencv,  or  for  that  matter  a  deregulatory  agency,  as  we  preferred  to 
view  the  antitrust  functions  of  the  FTC.  is  bo  take  actions  (or  refrain  from 
them)  so  as  to  make  market  processes  better  serve  the  public  interest.  One 
seeks  to  modify  business  enterprises'  conduct,  or  the  structural  conditions  in- 
fluencing conduct,  so  that  the  most  desirable  economic  performance  results.  To 
do  this  well,  two  kinds  of  information  are  needed. 

One  is  information  on  the  quality  of  companies'  performance.  If  a  regulatory 
agency  cannot  distinguish  situations  in  which  performance  is  deficient  from  those 
in  which  consumers  are  being  served  as  well  as  is  reasonably  possible,  ir  can- 
not be  very  successful  in  selecting  enforcement  actions  that  improve  matters. 

Second,  regulators  need  information  on  the  business  conduct  of  companies 
how  that  conduct  is  affected  by  market  structure  and  legal  rules,  and  how 
structure  and  conduct  in  turn  affect  ultimate  performance.  The  need  for  such 
information  to  support  one's  case  for  a  cease  and  desist  order  or  other  remedial 
action  under  due  process  is  obvious.  Less  obvious  but  at  least  equally  impor- 
tant, regulators  must  understand  the  links  between  structure,  conduct,  and 
performance  to  formulate  and  enforce  remedies  that  really  improve  upon  the 
status  quo.  Business  enterprises  are  remarkably  adaptive.  When  one  path  is 
blocked,  they  can  usually  find  several  other  ways  of  accomplishing  the  same 
result.  If  then  a  regulatory  agency  seeks  to  modify  a  company's  conduct  or 
performance,  it  must  have  a  good  understanding  not  only  of  the  specific  practices 
that  were  inconsistent  with  the  public  interest,  but  also  of  alternative  adapta- 
tions that  could  leave  performance  essentially  unchanged.  Yet  typically,  there 
is  an  enormous  imbalance  between  regulators  and  the  firms  they  regulate  in 
comprehension  of  the  possibilities  for  adapting  to  and  hence  escaping  the  in- 
tended consequences  of  some  order  or  rule.  Time  and  again  such  adaptations 
have  thwarted  achievement  of  the  results  intended  from  defense  procurement 
reforms — a  subject  on  which  I  have  done  a  fair  amount  of  research.  With 
disconcerting  frequency  they  also  undermine  the  effectiveness  of  antitrust  orders. 
For  example,  when  General  Electric  instituted  its  "price  protection  plan"  and 
similar  devices  to  stifle  price  competition  in  turbogenerators  following  what 
seemed  at  the  time  to  be  successful  completion  of  the  greatest  Sherman  Act 
Section  1  case  in  American  history.1  Indeed,  it  is  a  commonplace  thing  to  hear 
antitrust  watchers  remark  that  the  government  has  once  again  won  its  case 
but  lost  the  relief. 

Although  there  are  more  than  enough  failures,  permit  me  to  illustrate  this 
point  further  with  what  I  believe  is  a  success  story — the  FTC's  Xerox  case. 

The  case  was  settled  in  1975  under  a  consent  decree  embodying  complex  patent 
licensing  provisions."  I  understand  that  a  number  of  companies,  mostly  small, 
have  taken  out  licenses.  Those  same  firms  appear  to  be  responsible  for  injecting 
significant  new  price  competition  into  the  industry."  It  is  for  this  reason  that  I 
judge  the  decree  at  least  provisionally  to  have  been  a  success.  Yet  success,  if  it 
is  in  fact  that,  comes  as  a  hit  of  a  pleasant  surprise.  The  team  of  attorneys 
and  economists  staffing  the  Xerox  case  was  unusually  able — one  of  the  best 
teams,  I  venture  to  say.  the  Government  has  ever  fielded  for  such  a  case.  Through 
pretrial  discovery  they  had  developed  an  impressive  understanding  of  the  copy- 
ing machine  industry's  functioning.  Nevertheless,  when  the  moment  of  truth  in 
consent  decree  negotiations  came,  members  of  the  team  (and  I  too)  were  very 
much  frightened.  Did  Xerox  know  something  we  didn't?  Was  it  gulling  us  into 
accepting  a  decree  that  would  not  significantly  invigorate  competition?  If  so,  we 
would  be  better  advised  to  pursue  the  case  through  protracted  litigation.  But  we 
believed  we  understood  the  industry  well  enough  to  be  confident  the  decree 
would  yield  important  benefits,  and  so  we  pressed  forward  to  a  settlement.  We 
may  have  been  wrong:  only  time  will  tell.  But  the  moral  of  my  story  is  this: 
Xerox  was  an  extreme  case.  Seldom  does  an  enforcement  agency  have  as  good  a 
command  of  an  industry's  inner  economic  logic  as  it  did  in  Xerox.  If  then  it  was 


1  U.S.  v.  General  Electric  Co.  and  Westinghouse  Electric  Corp..  "Plaintiff's  memorandum 
in  support  of  a  proposed  modification  to  the  final  judgment  entered  on  Oct.  1.  1962,  against 
each  defendant"  (E.  Dist.  Pennsylvania,  Dec.  1076). 

-In  the  matter  of  Xerox  Corporation,  docket  no.  8909.  decision  and  order,  July  20.  107. >. 

"See  "Xerox  Fights  To  Stav  Ahead  in  Copier  Field,"  Neic  York  Times,  Feb.  21.  1077. 
pp.  33-34  :  and  "Xerox  Cuts  Price  of  Computers  [sic]  in  Low-to-Medium  Volume  Field." 
New  York  Times,  Apr.  5,  1077,  p.  51. 
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uncertain  to  us  whether  the  Xerox  decree  would  benefit  the  public,  how  much 
more  uncertain  must  it  be  in  more  typical  negotiations  over  relief,  pre-  or  post- 
trial  ? 

From  this  and  other  experiences  at  the  Federal  Trade  Commission,  I  feel 
reasonably  confident  in  stating  a  generalization  :  the  better  precomplaint  dis- 
covery is,  the  better  job  an  antitrust  agency  will  do  selecting  cases  and  shaping 
its  trial  strategy  for  cases  it  chooses  to  pursue:  and  the  better  both  precomplaint 
and  post-complaint  discovery  are,  the  better  job  the  agency  will  do  fashioning 
beneficial  relief.  Information  is  power — power  to  avoid  thrashing  about  like  a 
bull  in  a  china  shop ;  power  to  know  where  the  real  problems  lie ;  power  to  serve 
the  public  interest  better. 

A  further  illustration  comes  from  the  other  end  of  the  spectrum,  the  FTC"s 
Exxon  et  al.  litigation.  It  is  no  secret  that  the  case,  now  nearly  4  years  old.  is 
badly  bogged  down.  There  are  many  reasons,  but  one,  I  believe,  is  that  issuance 
of  the  complaint  was  preceded  by  almost  no  precomplaint  discovery  with  respect 
to  the  respondent  companies.  Subpenas  had  been  issued,  but  the  companies  made 
it  clear  that  they  would  not  willingly  comply.  The  lack  of  precomplaint  dis- 
covery and  a  viable  alternative  way  of  accumulating  relevant  information  in- 
crementally in  turn  led  the  FTC  staff  to  issue  an  omnibus  subpena  of  such  vast 
scope  that  the  administrative  law  judge  has  declined  to  enforce  it.  One  might 
criticize  the  staff  over  specifics  of  their  information-gathering  approach,  but  it 
is  not  easy  to  say  what  other  strategy  the  staff  could  have  pursued  against  ad- 
versaries prepared  to  fight  any  small-scale  hut  significant  request  for  informa- 
tion to  the  appellate  courts. 

Nor  is  such  stonewalling  of  the  Exxon  et  al.  litigation  unusual  behavior  by 
the  oil  companies.  Four  years  ago  I  sat  in  a  Berlin.  Germany,  hearing  room  and 
watched  with  dismay  as  spokesmen  for  my  fellow  U.S.  national  Exxon  gave  a 
rUnaround  to  Federal  Cartel  Office  investigators  seeking  clarification  of  how 
crude  oil  supplies  and  refined  products  were  priced  in  the  Federal  Republic.  On 
returning  to  the  United  States,  1  learned  that  two  Harvard  doctoral  disserta- 
tions on  crude  oil  pipelines  continued  to  be  unavailable  after  having  been  sup- 
pressed at  oil  company  request  in  1963.  Many  of  the  leading  oil  companies 
refused  to  supply  information  for  an  FTC  investigation  of  natural  gas  reserve 
estimating  procedures.  The  eight  leaders  have  chosen  not  to  comply  with  the 
FTC's  Line  of  Business  information-gathering  program.  And  for  a  year  and  a 
half  they  succeeded  in  blocking,  for  reasons  that  to  me  appear  specious,  the 
Federal  Energy  Administration's  proposed  Petroleum  Company  Financial  Report.* 

I  have  often  wondered  why  the  leading  oil  companies  have  so  frequently  chosen 
this  stonewalling  strategy.  Clearly,  it  has  worked  in  the  sense  of  bottling  up 
the  Exxon  et  al.  investigation-litigation.  The  control  of  information  indeed  con- 
fers power.  Yet  the  long-run  cost  to  the  companies  in  the  form  of  lessened  public 
trust  is  almost  certain  to  be  great.  Public  opinion  survey  reveal  an  especially 
unfavorable  attitude  toward  the  industry.5  President  Carter's  April  20  and  22 
statements  on  the  need  for  '"facts  we  can  count  on"  and  the  adequacy  of  oil  in- 
dustry competition  hardly  suggest  a  favorable  climate  for  further  stonewalling. 
If  the  companies  are  as  innocent  as  they  claim,  why  do  they  not  negotiate  a 
workable  discovery  program,  lay  the  facts  on  the  table  (or  more  accurately, 
cart  them  into  a  public  warehouse),  and  let  the  chips  fall  where  they  may? 

One  possible  alternative  explanation  is  that  the  companies  believe  they  would 
not  get  a  fair  hearing.  I  do  not  happen  to  believe  this  is  so,  but  there  are  at 
least  some  events  a  company  representative  could  interpret  as  supporting  a 
more  paranoid  view.  In  the  FTC's  natural  gas  reserve  estimation  investigation, 
for  example,  staff  members  processed  the  data  they  received  from  a  few  com- 
panies in  such  a  way  as  to  present  a  badly  distorted  statistical  picture  of  alleged 
underreporting  tendencies.  The  error  was  detected  before  a  memorandum  was 
forwarded  to  the  Commission,  however,  and  in  response  to  subsequently  con- 
flicting interpretations  of  the  evidence,  the  Commission  chose — wisely,  I  believe — ■ 
to  defer  decision  on  issuance  of  a  proposed  complaint  until  further  attempts  to 
obtain  complete  data  were  pursued.  Similar  staff  lapses  can  be  observed  in  cases 
involving  other  industries.  Thus,  in  the  so-called  six-city  retail  food  investi- 
gation, FTC  staff  notified  target  companies  that  there  was  reason  to  believe  the 
companies  were  violating  the  law  before  questionnaires  were  sent  out  to  elicit  the 


*  Federal  Register,  Sept.  22.  1975,  pp.  43612-43658. 

s  See  "Why  Business  Has  a  Blaek  Eye."  U.S.  Neics  and  World  Report,  Sept.  6.  1970. 
p.  22.  summarizing  a  survey  of  7.000  persons  in  which,  out  of  20  industries,  only  the  rail- 
road industry  received  a  lower  ranking. 
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information  needed  to  support  or  reject  any  such  inference.  It  is  to  the  Commis- 
sion's credit  that,  upon  discovering  what  happened,  it  ate  crow  and  withdrew 
the  questionnaires  for  proper  clearance  and  reissue.  And  in  the  Hertz-Avis- 
National  case,  staff  neglected  to  inform  the  Commission  before  a  complaint  was 
issued  about  certain  weaknesses  in  the  evidence  supporting  their  case.  The 
result  was  a  weak  litigation  posture  and  ultimately  the  acceptance  of  a  weak- 
consent  decree. 

These  incidents  stemmed  from  the  natural  propensity  of  zealous  enforcement 
staff  to  present  a  strong  case  for  agency  action.  They  seem  to  be  an  inevitable 
part  of  the  adversary  system.  Yet  it  is  extremely  important  for  regulatory  agen- 
cies to  maintain  checks  and  balances  < >n  the  internal  evaluation  of  evidence. 
The  public  interest  is  not  served  by  making  enforcement  decisions  grounded  in 
faulty  or  biased  analyses  of  the  available  evidence.  In  the  cases  cited  here,  staff 
lapses  were  brought,  to  light  and  corrective  action  was  taken.  Quite  generally, 
good  faith  on  the  agency's  part  or,  as  a  last  resort,  the  stern  discipline  of  due 
process  ensures  that  evidence  will  be  fairly  judged.  Thus.  I  do  not  believe  the 
petroleum  companies  or  any  other  business  firms  can  validly  claim  that  they  will 
not  get  a  fair  hearing.  At  the  same  time,  regulatory  agencies  must  constantly 
keep  in  mind  how  vital  it  is  that  their  staffs  ask  only  for  information  genuinely 
needed  and  what  is  received  be  used  as  carefully  and  objectively  as  is  humanly 
possible. 

If  this  is  done — and  to  repeat,  I  believe  the  agencies  with  which  I  am  most 
familiar  do  a  conscientious  but  still  improvable  job — companies  can  have  abso- 
lutely no  reason  for  resisting  discovery  other  than  fear  that  the  truth  will  out 
or  simple  obstructionism.  To  make  sure  that  businesses  do  not  use  their  substan- 
tial power  to  withhold  and  delay  to  thwart  legitimate  agency  action.  Congress 
may  have  to  consider  further  procedural  reforms.  To  indicate  in  detail  what 
they  might  be  is  beyond  my  competence.  The  most  I  can  do  is  suggest  what  is 
ideal:  efficient  procedures  for  sequential  information  gathering,  so  that  investi- 
gations converge  quickly  on  the  most  important  issues  and  the  documents  or 
testimony  that  illuminate  them  without  resort  to  omnibus  subpenas. 

INFORMATION    AS    SUNLIGHT 

Perhaps  what  I  ask  is  too  much  to  expect  in  a  world  where  business  firms 
strive  to  maximize  the  information  asymmetries  that  bolster  their  power  to 
delay  or  avoid  change.  To  the  extent  that,  severe  asymmetries  persist,  antitrust, 
and  especially  antitrust  of  the  "big  case"  variety,  is  bound  to  be  a  clumsy  in- 
strument for  social  reform.  If  so,  a  different  or  complementary  approach  to  the 
control  of  corporate  power  may  command  attention. 

One  that  is  closely  related  to  my  main  theme  is  the  accumulation  of  informa- 
tion on  corporate  structure,  behavior,  and  performance  not  to  facilitate  govern- 
mental regulatory  action  directly,  but  to  inform  Congress  and  the  public,  and 
hence  permit  knowledgeable  oversight  and  criticism.  As  Louis  Brandeis  said  in 
1913,  before  he  ascended  the  Supreme  Court  bench,  "Publicity  is  justly  com- 
mended as  a  remedy  for  social  and  industrial  diseases.  Sunlight  is  said  to  be  the 
best  of  disinfectants;  electric  light  the  most  efficient  policeman."  Or  as  President 
Carter  observed  at  his  April  22  news  conference.  "I  think  when  this  informa- 
tion Lon  oil  company  profits  by  vertical  stage]  is  analyzed  it  will  be  almost 
instantly  obvious  that  unfair  competitive  procedures  are  in  effect  *  *  *  And 
the  antitrust  laws  can  take  care  of  it." 

The  distinction  here  is  a  subtle  one.  I  do  not  share  the  President's  apparent 
btlief  that  some  anticipatable  conclusion  would  necessarily  emerge  from  presently 
unavailable  data  on  the  petroleum  industry  or  any  other  industry.  If  the  relevant 
information  were  collected  and  analyzed  in  a  context  at  least  one  step  removed 
from  antitrust  enforcement,  most  companies  with  clean  consciences  (although, 
from  past  experience,  not  the  leading  petroleum  companies)  might  submit  to  ob- 
jective scrutiny  without  protracted  litigation,  and  their  compliance  would  set  a 
moral  if  not  a  legal  precedent  pulling  others  along.  To  be  sure,  complying  enter- 
prises would  take  their  chances  inter  alia  on  precipitating  antitrust  action.  But 
the  link  would  be  more  tenuous;  other  remedies  might  be  adopted  instead;  and 
public  disapprobation  might  even  induce  self-therapy.  The  availability  of  detailed 
performance  information  can  also  help  market  forces  perform  their  traditional 
corrective  role  without  further  governmental  intervention.  As  an  executive  of 
one  company  opposing  the  FTC's  Line  of  Business  financial  reporting  program 
told  me,  "If  it  were  known  how  much  money  we're  making  in  certain  of  our 
lines,  we  would  almost  surely  face  new  competition." 
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However  much  easier  or  more  difficult  it  might  be  to  implement  this  "sunlight" 
approach.  I  believe  there  is  ;i  compelling  need  for  it.  By  "it."  I  do  not  mean 
merely  obtaining  more  richly  segmented  financial  performance  information.  Com- 
prehensive, objective  studies  of  the  structure,  conduct,  and  performance  in  our 
major  industries  and  trades  could  do  much  to  inform  Congress  and  the  public 
how  well  or  poorly  competition  is  working  in  our  increasingly  complex  society. 
If  anything,  we  are  farther  from  Justice  Brandeis'  sunlight  goal  than  we  were 
70  or  30  years  ago.  From  1003  to  1014.  when  it  w;is  absorbed  into  the  FTC.  the 
Bureau  of  Corporations  emitted  a  steady  stream  of  illuminating  industry  studies. 
Transformed  into  what  is  now  the  FTC's  Bureau  of  Economics,  it  continued  its 
efforts  into  the  twenties,  and  its  output  from  that  era  occupies  more  than  10- 
linear-feet  of  bookshelves.  Although  a  few  good  studies  have  been  done  since  then. 
nothing  approaching  that  quantity  of  work  has  emerged  from  the  FTC  in  recent 
decades.  Other  agenices  and  certain  congressional  committees,  and  especially 
the  Antitrust  Subcommittee,  have  filled  part  of  the  gap.  but  the  sum  of  their 
efforts  is  hardly  commensurate  with  the  greatly  expanded  scope  and  intricacy  of 
the  U.S.  economy. 

Especially  during  the  forties  and  fifties,  independent  scholars  also  contributed 
numerous  important  industry  studies,  lint  that  flow  has  ebbed,  in  part  because 
economists  have  found  it  easier  to  theorize  or  analyze  statistical  data  than  to 
grapple  with  the  messy  facts  of  real-world  industry  and  partly  because  the  sup- 
ply of  useable  information,  much  of  it  from  the  T.X.E.C.  investigations  and  the 
wave  of  major  litigated  antitrust  cases  initiated  during  the  thirties,  has  dwindled. 

It  is  not  clear  how  a  systematic,  thoroughgoing  ■"sunlight'*  function  can  best 
he  resurrected.  As  director  of  the  FTC's  Bureau  of  Economics  I  tried  hard  to 
expand  the  output  of  good  industry  studies  but  experienced  only  limping  success. 
Industry  resistance  to  data  requests  has  grown  as  the  Bureau  has  become  more 
heavily  involved  in  major  antitrust  enforcement  actions;  enforcement  mandates 
tend  to  take  priority  over  research  in  resource  allocation:  and  it  is  difficult  to 
sustain  high  staff  productivity  under  Civil  Service  tenure  rules.  One  alternative 
might  be  to  have  the  FTC  contract  out  to  university  scholars  or  independent  re- 
search institutions  a  program  of  industry  studies,  keeping  only  oversight  and 
the  legal  functions  supporting  data  collection  in-house.  A  second  possibility  would 
be  an  independent  commission  patterned  after  the  Temporary  National  Economic 
Commission.  A  third  option  would  be  to  establish  in  Congress  a  special  analytic 
and  contracting-out  group  paralleling  the  Congressional  Budget  Office.  Any  of 
these  approaches  would,  I  believe,  improve  upon  the  status  quo.  An  ambitious. 
balanced,  objective  program  of  industry  studies  would  almost  surely  identify 
the  principal  opportunities  for  improving  industrial  performance,  stimulate  busi- 
ness enterprises  to  reform  themselves,  and  strengthen  the  flagging  confidence  of 
American  citizens  in  the  private  enterprise  system. 

INFORMATION    AS    A    GUIDE    TO    BETTER    POLICY 

Information  also  has  value  in  illuminating  the  broad  policy  choices  that  only 
Congress  can  properly  make.  The  necessity  for  choice  is  becoming  increasingly 
apparent  in  the  domain  of  structural  antitrust.  Although  much  may  turn  on 
Supreme  Court  decisions  a  few  years  hence  in  the  Borden-ReaLemon,  IBM.  and 
Kellogg  et  al.  rases,  it  seems  clear  that  the  enforcement  agencies  have  not  made 
much  headway  against  the  problem  of  structural  power  despite  greatly  intensified 
efforts.  At  the  same  time,  a  heated  debate  rages  among  scholars  over  whether 
vigorous  structural  antitrust  is  a  good  thing." 

Most  economists  specializing  in  industrial  organization  had  come  to  believe 
that  more  highly  concentrated  industry  structures  lead  on  average  (but  not 
invariably)  to  less  competitive  conduct  and  deficient  economic  performance,  for 
example,  in  the  form  of  unnecessarily  elevated  prices  and  profits.  Recently,  how- 
ever, this  view  has  come  under  increasingly  heavy  attack.  Central  to  the  attack 
are  two  sets  of  assertions:  that  the  alleged  structure-performance  correlations 
do  not  exist,  or  to  the  extent  that  they  do  exist,  that  the  higher  profits  associated 
with  high  concentration  reflect  superior  efficiency,  i.e..  lower  costs)  rather  than 
higher  prices.  Each  side  in  this  debate  advances  some  telling  arguments.  Un- 
fortunately, the  data  needed  to  determine  conclusively  who  is  right,  or  how 
much  truth  there  is  to  each  view,  have  not  been  available. 


c  Sep  Harvey  J.  Goklschmid.  H.  M.  Mann,  and  ,T.  Fred  Weston.  Industrial  Concentration : 
The  New  Learning  (Boston.  Little-Brown,  1074). 
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One  purpose  of  the  FTC's  line  of  business  and  corporate  patterns  programs 
has  been  to  gather  the  information  needed  to  clarify  these  questions.  The  pro- 
grains  have  been  fought  vigorously  by  industry.  It  is  not  hard  to  understand  the 
resistance  to  line  of  business  reporting,  winch  has.  among  other  things,  the 
taint  of  newness.  (I  should  note,  however,  that  some  70  major  companies  have 
been  providing  similar  lint  more  detailed  line  of  business  data  for  several  years 
now  to  the  Strategic  Planning  Institute,  a  private  organization  in  Cambridge. 
Massachusetts. )  The  resistance  to  corporate  patterns  is  more  interesting.  Similar 
5-digit  product  line  sales  data  were  obtained  by  the  Commission  from  the  1,000 
largest  manufacturers  of  1950  with  scarcely  a  whimper  of  objection  from  com- 
panies. Why  the  change  of  heart?  I  can  think  of  only  one  persuasive  rationaliza- 
tion. During  the  early  fifties  economists  had  not  yet  begun  to  place  much 
stress  on  the  systematic  quantitative  links  between  structure  and  performance, 
and  so  market  structure  data  of  the  sort  being  sought  under  corporate  patterns 
were  not  politically  sensitive.  Now  it  is  clear  that  having  such  data  is  crucial  to 
understanding  the  nature  of  structure-performance  links,  so  industry  resists 
fiercely.  Support  for  this  conjecture  is  suggested  by  the  fact  that  companies  have 
raised  few  objections  to  providing  similar  data  for  the  FTC's  pre-merger  notifica- 
tion program — but  on  too  piecemeal  a  basis  to  permit  comprehensive  statistical 
comparisons.  It  is  also  revealing  that  the  Strategic  Planning  Institute's  cor- 
porate sponsors,  having  permitted  the  publication  of  two  important  structure- 
profitability  studies,7  have  apparently  now  barred  outside  scholars  from  doing 
any  further  analyses  with  profitability  as  the  "dependent"  variable.  Evidently, 
there  is  something  in  the  data  about  which  American  industry  does  not  want  any 
more  known  than  is  already  known  or  controllable. 

Last  April  13  the  FTC  won  a  significant  battle  in  its  struggle  to  obtain  Line 
of  Business  and  Corporate  Patterns  data.  The  District  of  Columbia  Federal  Dis- 
trict Court  ruled  in  favor  of  the  Commission  on  all  contested  issues  but  two. 
reserving  judgment  until  additional  but  strictly  limited  evidence  was  obtained 
on  the  remaining  issues.  The  struggle  is  surely  not  over  yet.  but  it  is  time  to 
think  ahead.  It  is  questionable  whether  the  Commission  has  allocated  sufficient 
resources  to  squeeze  all  important  analytic  implications  out  of  the  data  it  has 
already  received  and  will  receive.  No  analytic  reports  have  been  issued  yet  on 
the  1973  and  1974  Line  of  Business  data  sets,  for  which  roughly  two-thirds  com- 
pliance was  achieved  2  years  and  1  year  ago  respectively.  As  an  FTC  bureau 
head,  I  did  all  in  my  power  to  see  that  a  competent  analytic  team  was  assembled 
and  that  progress  toward  mining  the  data  was  sustained.  As  an  old  soldier, 
there  is  little  I  can  do  now  except  to  urge  the  subcommittee  regularly  to  remind 
the  Commission  how  valuable  a  national  resource  it  is  assembling  and  to  ask  it 
to  account  for  its  stewardship  of  that  resource. 

Unless  the  LB-CPR  legal  contest  takes  a  decided  turn  for  the  worse,  the  FTC 
should  within  a  very  few  years  be  in  a  position  to  shed  an  enormous  amount  of 
new  light  on  the  strength  and  nature  of  the  links  between  industry  structure  and 
economic  performance.  An  accelerated  program  of  industry  studies  would  pro- 
vide complementary  qualitative  insights.  A  strategic  moment  will  then  arrive 
for  the  Antitrust  Subcommittee  to  conduct  a  fundamental  reassessment  of  the 
necessity  and  consequences  of  industrial  concentration.  The  result.  I  hope,  will 
be  definitive  guidance  from  Congress  on  the  directions  structural  antitrust  should 
take  and  on  what  kind  of  industrial  structure  we  wish  to  carry  into  the  twenty- 
first  century.  Until  then.  I  fear,  our  policy  toward  structural  monopoly  power  is 
likely  to  continue  to  be  one  of  fits,  starts,  and  apprehensive  drift. 

CONCLUSION 

Let  me  sum  up.  Information  confers  the  power  to  choose  particular  actions 
and  broad  public  policies  more  wisely.  It  can  also  be  abused,  and  its  collection 
imposes  burdens.  In  my  opinion,  the  potential  benefits  of  information,  carefully 
selected  and  efficiently  collected,  far  outweigh  the  burdens.  Congress  should  en- 
courage and  support  an  intensified  program  to  develop  a  better  base  of  informa- 
tion, both  quantitative  and  qualitative,  on  the  structure  and  functioning  of 
American  industry-  To  accomplish  this,  it  may  be  necessary  to  devise  new  ways 
of   conducting   objective   industry   studies   and    to   strengthen   even   further   the 


7  Sidney  Sohooffler.  Robert  D.  Buzzell.  and  Donald  F.  Heany.  "Impact  of  Strategic 
Planning  on  Profit  Performance."  Harvard  Business  Review,  March-April  1074.  pp.  137- 
14o;  and  Robert  D.  Buzzell.  Bradley  T.  Gale,  and  Ralph  G.  M.  Sultan.  "Market  Share-  A 
Key  to  Profitability."  Harvard  Business  Review,  Jan. -Feb.  107.").  pp.  97-106. 
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ability  of  Federal  agencies  to  secure  relevant  information  from  corporations 
pursuing  stonewalling  tactics.  Congress  should  at  the  same  time  insist  that 
thorough  discovery  and  careful  economic  analysis  precede  the  issuance  of  major 
structural  antitrust  complaints — for  example,  under  Sherman  Act  sec.  2  and  FTC 
Act  sec.  f>.  And  the  antitrust  and  other  regulatory  agencies  should  redouble  their 
efforts  to  impose  high  standards  of  professionalism  in  requesting  and  analyzing 
industrial  information. 

STATEMENT  OF  GEORGE  J.  BENSTON,  PROFESSOR,  UNIVERSITY  OF 

ROCHESTER 

Mr.  Bkxston.  Thank  you.  I  asked  to  follow  Mike  Scherer  because  I 
agree  with  a  lot  of  what  he  said.  Basically,  it  is  very  hard  to  argue 
against  a  call  for  information.  It  is  necessary,  though,  to  make  a  dis- 
tinction between  data — just  numbers —  and  information,  numbers  that 
actually  tell  you  something.  We  often  tell  our  economics  students, 
when  they  are  about  to  engage  in  a  research  project,  an  old  tale  of  a 
drunk  looking  for  his  keys  at  night.  He  is  crawling  around  a  lamppost 
and  a  cop  comes  by  and  tries  to  help  him.  They  search  all  around  the 
lamppost  and  cannot  find  them.  The  cop  finally  says,  "Did  you  really 
drop  your  keys  here  ("  The  drunk  says,  "No,  I  dropped  them  over  there 
in  the  middle  of  the  street."  The  cop  says,  "Why  don't  you  look  over 
there?"  Then  the  drunk  says.  "Well,  the  light  is  better  here." 

That  illustrates  a  problem  we  have  with  some  students.  They  go  out 
chasing  the  available  numbers  and  they  think  they  are  going  to  answer 
questions  with  them.  The  problem  first  is  to  ask  the  questions  correctly 
and  then  say.  "Will  those  numbers  actually  answer  these  questions?" 
I  want  to^ focus  on  a  particular  subject  that  I  have  done  some  work 
on.  and  that  I  know  that  Professor  Sherer  has  done  a  tremendous 
amount  of  work  on.  That  is  the  line-of -business  program  of  the  Fed- 
eral Trade  Commission. 

Here  is  an  instance.  I  believe,  of  a  bunch  o,f  numbers  that,  at  best, 
will  simply  he  very  expensive  to  acquire  and  process.  They  will  mislead 
the  Government,  the  public,  and  the  economic  profession  by  providing 
false  signals.  As  a  consequence,  we  may  forbear  from  looking  to  where 
the  problems  really  may  be.  At  the  same  time,  we  may  be  imposing 
costs,  on  people  who  really  have  done  nothing  wrong  but  when  the  line 
of  business  numbers  give  the  appearance  of  having  done  something 
wrong.  Both  of  these  possibilities  are  likely  to  be  harmful. 

1  suggest  that  this  is  a  situation  in  which  the  Congress  has  a  partic- 
ular roie  to  play.  What  other  body  will  protect  the  consumer— who 
eventually  has  to  pay  for  these  numbers  for  their  processing,  their 
gathering,  and  their'  misuse— from  a  Government  agency  that  has 
made  a  very  bad  mistake  and  does  not  have  the  guts  to  admit  it?  If 
the  Comrress  does  not  stop  the  FTC.  they  will  impose  not  this  program, 
with  all  its  costs  and  its  lack  of  benefits,  on  the  economy.  Therefore,  I 
look  to  my  representatives,  to  this  subcommittee  in  particular  to  say, 
"Well,  let's  look  at  this  again."  They  have  too  great  a  personal  interest 
in  what  they  have  done  to  look  at  it  objectively. 

Let  me  be  specific.  In  general,  in  looking  at  any  gathering  of  numbers 
to  answer  a  question  we  have  a  problem  that  I  would  hope  this  com- 
mittee would  be  concerned  with.  I  am  talking  about  the  question:  Is 
this  prying  into  the  privacy  of  the  person  or  is  this  a  Government 
function?" 
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This  isn't  really  that  much  o,f  a  problem  here. 

The  other  thing  is:  "Do  the  costs  exceed  the  benefits?"  Yes;  there 
are  some  benefits  to  be  gained,  but  the  cost  to  the  consumers— that  is, 
the  people  who  have  to  eventually  pay  for  it— exceeds  the  benefits  that 
we  can  measure.  That  is  a  problem  in  many  cases.  Here  we  have  a  sit- 
uation where  there  are  very  high  costs  and  virtually  no  benefits.  In 
fact,  1  would  say  there  are  no  benefits  at  all.  Let  me  explain  that.  In 
1974.  when  the  GAO  overlooked  this  they  said  that  these  data  that 
are  in  the  line-of-business  to  be  reported  would  be  unreliable  at  best 
and  may  be  seriously  misleading.  1  think  they  mistook  it.  They  will 
be  seriously  misleading  and  they  are  unreliable,  at  best.  Those  are 
Aery  strong  statements,  but  I  believe  that  they  can  be  supported  by 
an  analysis. 

The  oasic  problem  is  not  that  one  may  not  want  to  know  what  some- 
one is  making  on  a  particular  line-of-business.  In  earlier  testimony 
the  business  or  what  the  cereal  companies  are  perhaps  making  on  one 
thing  or  another  was  brought  up.  This  program  will  simply  not  get 
that  information  forward.  First  there  is  the  problem  of  how  it  is  go- 
ing to  be  gathered  and  categorized.  These  are  what  we  call  standard 
industrial  codes.  It  is  a  system  that  was  put  in  the  thirties  to  gather 
information  which  is  totally  inappropriate  for  almost  anything  that 
is  being  done  today,  and  it  is  particularly  inappropriate  for  antitrust 
action. .  for  analysis,  and  for  a  variety  of  other  things.  What  one  wants 
to  know  is  market  data.  What  is  happening  in  a  particular  market 
where  people  are  going  to  buy  things?  Is  there  an  exceptionally  high 
profit  in  this  market? 

w  mil  we  are  going  to  get  with  this  stuff  is  not  that  at  all.  These  are 
not  markets.  They  are  simply  conglomerates  of  numbers  that  are 
almost  arbitrary.  The  only  way  to  really  see  this  is  to  read  down  the 
manual.  In  the 'study  that  I  did  that  will  be  published — it  was  a  con- 
ference that  Mr.  Seherer  and  1  had  papers  at — I  took  a  random  sample 
of  these  and  just  listed  them  for  anyone  to  look  at.  Ijf  you  look  at  them 
you  see  that  you  have  got  all  kinds  of  funny  combinations  of  things. 
There  are  examples  of  all  kinds  of  clothing — men's,  women's,  and 
children's — thrown  into  one  pile.  There  are  examples  of  frozen  foods, 
which  would  include  frozen  pizzas  and  frozen  TV  dinners  and  all 
Oilier  Kinds  ot  tilings. 

If  someone  is  going  to  use  this  stuff  and  is  interested  in  going  into 
one  business  or  another,  at  best  they  will  be  misled.  They  will  think 
there  is  a  high  rate  of  return  somewhere,  when  it  really  relates  to 
another  particular  product.  These  things  were  never  designed  for  that 
purpose. 

In  fact,  in  its  earlier  statements  the  FTC  recognized  this,  but  they 
decided  to  go  ahead  anyway.  Thus,  one  can  go  on  at  some  length  talk- 
ing about  the  nonsense  of  the  standard  industrial  codes  as  market  data 
and  we  could  collect  samples.  That  would  be  ludicrous,  the  mixing 
up  of  Army  tanks  and  pushcarts,  for  example.  But  let's  pass  that  by. 

The  other  question,  then,  is:  Even  if  we  allowed  these  categories  as 
being  meaningful  there  are  measurement  problems.  Nobody  keeps  their 
books  that  way.  I  am  a  CPA  and  I  have  done  work  in  companies  as  a 
CPA.  I  did  that  before  I  decided  that  teaching  was  a  much  easier  way 
of  life.  1  went  back  and  did  a  doctorate  in  economics.  I  was  correct. 
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It  is  easier.  It  is  the  old  business  of  those  who  can,  do.  Those  who  can't 
teach.  Those  who  have  tenure  don't  have  to  do  either,  it  turns  out. 
Basically,  what  one  gets  to  in  looking  at  the  whole  business  of  these 
categories  is  that  the  Federal  Trade  Commission  cannot  even  rely 
on  the  categories  they  have  because  no  one  keeps  the  books  that  way. 

Therefore,  what  they  have  to  do  is  to  have  more  kinds  of  rules.  If 
85  percent  of  the  sales  are  in  one  category  then  you  can  put  everything 
into  it,  or  you  have  to  try  to  allocate  otherwise.  Or,  if  you  have  things 
that  are  what  they  call  upstream  and  downstream  transfers  you  can 
combine  these  things. 

A  variety  of  examples  have  been  shown  and  numbers  have  been 
measured  to  show  that  this  can  be  a  very  serious  contamination.  "We 
won't  even  know  whether  the  standard  industrial  codes  are  meaning- 
ful for  a  large  amount  of  the  data.  Even  if  we  know  it  is  correct  in 
some  sense  for  the  sales,  what  we  really  want  to  know  is  the  profits. 
That  we  won't  know  at  all.  So  that  is  a  mess. 

Put  on  top  of  that  the  fact  that  large  companies  are  stitches  to- 
gether of  individual  companies.  It  is  not  like  a  mutual  fund  that 
simply  owns  shares  in  a  bunch  of  little  companies.  The  reason  that  a 
major  company  or  a  large  conglomerate  usually  has  a  lot  of  different 
activities  is  because  there  are  economies  of  one  sort  or  another:  mar- 
keting, manufacturing,  administration,  and  sometimes  even  accidents 
that  put  these  things  together.  Therefore,  you  have  a  lot  of  costs 
which  are  common.  They  are  joint  across  the  various  companies. 

They  are  various  subsets.  I  shouldn't  call  them  companies  because 
in  fact  they  are  not  that  at  all.  They  are  subdivisions.  The  variety 
of  subdivisions  differs  from  company  to  company  and  time  to  time. 
This  year  they  will  reorganize  themselves  and  they  themselves  will 
not  have  a  consistent  basis  of  numbers  going  way  back.  I  know,  be- 
cause I  tried  to  get  these  for  a  variety  of  studies.  It  is  very  difficult 
to  get  them.  It  is  not  because  they  will  not  give  it  to  you,  although 
that  is  sometimes  the  case.  They  haven't  got  it. 

Senator  Laxalt.  Has  this  whole  field  become  so  complex  that  we 
really  can't  get  at  it  as  a  practical  matter? 

Mr.  Benston.  In  some  respects,  that  is  right.  In  fact,  when  we  try 
to  get  at  it  what  we  will  end  up  with  are  numbers  that  will  mislead 
us.  That  is  worse  than  not  having  numbers  at  all.  You  have  the 
problem  of  allocating  joint  and  common  costs.  It  is  somewhat  similar 
to  saying,  "How  much  of  this  electric  light  bill  should  go  to  one 
Senator  or  another  or  to  the  witnesses  or  to  the  spectators  or  to  the 
press  or  whomever." 

There  is  no  conceptual  way  to  figure  it  out.  The  lights  are  either 
on  or  they  are  off.  If  they  are  on  it  does  not  matter  how  many  people 
are  in  here.  We  don't  spread  the  overhead.  You  can  do  it  in  arithmetic 
terms,  but  we  cannot  do  it  in  any  kind  of  meaningful  economic  terms. 
We  have  the  problem,  then,  of  not  knowing  how  to  do  these.  It  is  not 
a  matter  of  not  being  clever  enough.  It  is  just  that  it  is  conceptually 
not  conceivable.  There  is  no  way  to  do  it. 

Then  there  are  things  which  are  simply  not  done  because  it  does  not 
pay  the  company  to  do  it  or  they  do  it  differently.  Therefore,  Ave  get 
to  an  arbitrary  way  of  doing  this. 

One  other  problem  I  might  mention  briefly  is  transfer  pricing.  If 
one  division  of  a  company  sells  or  transfers  to  another  division,  at 
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what  price  does  this  move  ?.  An  economist  would  say  that  it  ought  to 
move  at  the  market  price,  at  what  they  could  otherwise  sell  it  for.  That 
is  true.  There  is  no  market  for  many  things,  or  we  do  not  know  what 
the  price  is.  As  the  FTC's  own  document  said,  that  could  make  a  very 
substantial  difference  and  a  very  large  difference  in  what  the  rate  of 
return  is.  It  depends  upon  which  transfer  price  you  use.  Many  com- 
panies do  not  know  what  to  use  as  a  transfer  price.  They  use  things  that 
if  they  asked  me,  I  would  advise  them  not  to  do  it  that  way.  However, 
they  apparently  find  it  useful. 

Senator  Laxalt.  Does  this  lend  itself  to  standardization  in  any  way 
at  all? 

Mr.  Bextsox.  No;  there  is  no  real  way  to  do  it.  If  you  have  a 
transfer  of  something  for  which  there  is  no  intermediate  market,  what 
do  you  do?  What  a  company  does  is  to  reach  an  arbitrary  number,  like 
cost:  standard  cost;  marginal  cost;  or  full  cost.  They  know  how  to 
interpret  the  number  because  they  have  had  some  experience  with 
it.  Without  having  had  that  experience  and  saying,  ''Well,  this  is  about 
right  because  Ave  have  seen  how  this  one  worked  over  the  past,*'  no 
one  else  outside  the  company  can  interpret  it  very  well  without  having 
that  full  knowledge. 

Senator  Laxalt.  So  this  uncertainty,  then,  invariably  flows  in  favor 
of  the  companies  as  opposed  to  the  agency,  or  does  it  ? 

Mr.  Bexstox.  In  a  sense,  it  does ;  yes.  It  means  that  the  company 
knows  more  about  its  business  than  the  outsiders  do,  surely.  Some- 
times it  means  that  they  can  be  hiding  things.  Sometimes  it  means  that 
they  could  not  tell  you  if  you  said  your  life  depended  upon  it.  They 
would  give  you  a  number,  but  they  would  not  know  whether  that 
number  was  more  meaningful  than  anyone  else.  The  other  problems 
are  that  in  allocations  you  might  say,  "Well,  OK;  there  it  is.  But  it 
isn't  that  important."  Well,  from  the  studies  we  have  it  shows  that  it 
is  quite  important.  We  only  have  one  study  and  I  am  engaged  in 
another  now,  but  it  unfortunately  is  not  far  enough  along.  I  have  got 
the  numbers  half  collected.  As  soon  as  I  get  them  I  will  make  them 
public. 

Basically,  the  study  that  was  done  by  a  Professor  Moutze  in  1968  on 
this  showed  that  the  amount  of  common  costs — and  by  the  way,  those 
costs  are  not  as  great  as  they  would  be  under  this  procedure — are  as 
great  as  the  amount  of  profits. 

Therefore,  a  small  effect  can  change  that  profit  rate  very,  very 
considerably.  In  fact,  I  did  a  little  calculation  and  found  that  if  you 
have  a  situation  in  which  these  common  costs  are  misstated  by  as  much 
as  5  or  10  percent  off,  then  a  15-percent  rate  of  profit  can  show  up  as 
somewhere  between  10  and  19  percent.  If  they  are  as  much  as  10  percent 
off,  then  a  15-percent  rate  of  profit — the  true  rate,  if  we  knew  what  that 
was — would  show  up  between  7  and  21  percent.  That  means  one  of 
two  things:  One,  some  companies  will  be  showing  a  higher  rate  of 
profit — a  monopolistic  rate  of  profit- — when  in  fact  they  do  not  have 
it.  I  can  say  that  if  I  were  the  CPA  on  the  job  and  I  were  really  run- 
ning a  monopoly,  or  my  boss  was,  I  could  fix  it  so  that  it  would  not 
look  that  way.  It  isn't  very  hard  to  do. 

Senator  Laxalt.  Is  this  a  relatively  new  development  ? 

Mr.  Bextsox.  Xo;  this  is  old  as  accounting.  The  problem  basically 
is  that  many  economists  do  not  have  accounting  training  and  they 
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don't  realize  this.  Other  economists  do  not  care.  They  figure  if  the 
astronauts  can  go  to  the  Moon  and  collect  rocks  then  we  can  get  our 
numbers  too. 

Senator  Laxalt.  So  you  are  telling  ns  that  if  you  have  a  degree 
of  sophistication  and  competence  on  the  accounting  side  in  any  of  these 
companies  they  are  practically  immune  to  antitrust  procedures. 

Mi-.  Bexstox.  I  would  say  that  they  are  immune  from  the  kind  of 
data,  that  will  be  collected  on  the  line-of-business.  That  does  not  mean 
that  they  are  immune  to  antitrust.  I  do  agree  with  what  Mike  Scherer 
said.  If  you  really  want  to  study  an  industry,  then  you  had  better  study 
that  industry.  You  had  better  know  about  it  and  you  had  better  really 
dig  into  it.  You  can't  do  it  with  this  kind  of  shotgun  approach  of  col- 
lecting this  massive  kind  of  data  on  a  standard  form  from  hundreds  of 
companies,  running  it  through  a  computer,  and  then  turning  out  num- 
bers and  saying,  "I  know  something." 

At  best,  you  will  just  have  a  mass  of  numbers  which  will  be  very, 
very  expensive  and  of  no  value.  At  worst,  the  people  who  really  have 
something  to  hide  can  do  so  very  easily.  Those  who  have  nothing  to 
hide  may  look  as  if  they  are  doing  something  wrong  when  they  are  not. 
Senator  Laxalt.  This  necessarily  adds  immeasurably  to  the  resource 
problem,  then,  doesn't  it  I 

Mr.  Bexstox-  I  think  it  will  have  the  effect  of  the  antitrust  people 
scattering  their  shots  in  the  wrong  direction. 

Senator  Laxalt.  Or  rifle  shooting  rather  than  using  a  shotgun. 
Mr.  Bex*stox\  Yes,  well  the  rifle  shooting  approach  is,  again,  if  you 
want  to  know  about  a  particular  industry,  then  you  have  to  really  dig 
into  it.  It  is  hard,  unfortunately. 

Senator  Laxalt.  If  I  understand  what  you  fellows  have  been  saying, 
that  is  precisely  what  you  are  saying.  You  had  better  zero  in  on  a  given 
industry,  find  out  everything  there  is  to  know  about  it  and  go  from 
there. 

Mr.  Bexstox'.  The  line-of-business  program,  unfortunately,  is  the 
kind  of  program  which  is  extremely  wasteful.  I  would  go  so  far  as  to 
say  that  it  is  extremely  dangerous.  It  will  lead  to  the  misappropriation 
of  time  and  resources.  It  is  very,  very  expensive  on  the  part  of  the  com- 
panies for  the  simple  reason  that  they  may  take  it  seriously.  If  they 
take  it  seriously,  they  will  have  to  restructure  their  entire  accounting 
systems  to  get  these  numbers  out.  because  they  simply  do  not  keep 
their  books  that  way.  If  they  do  not  take  it  seriously,  they  leave  them- 
selves with  the  problem  that  someone  may  say.  "You  deliberately  lied." 
They  may  not  have,  or  they  may  have.  It  is  very  hard  to  tell. 

Chairman  Kennedy  [presiding].  First  of  all,  I  apologize  for  this 
whole  day.  I  apologize  for  the  delay  in  getting  over  here.  Everyone's 
schedule  was  difficult  today. 

Mr.  Scherer,  I  believe  you  disagree  with  Mr.  Benston. 
Mr.  Scherer.  It  is  the  understatement  of  the  day  to  say  that  we 
differ.  I  would  certainly  concede  that  it  is  very  expensive  for  the  com- 
panies. The  FTC's  estimate  of  the  annual  cost  of  this  program  for 
nearly  500  companies  is  about  as  large  as  Mobil's  annual  institutional 
advertising  budget.  It  is  a  very  expensive  program.  Let  me  sav,  I 
really  don't  think  we  can  resolve  the  questions  Professor  Benston 
raises  here.  I  could  rebut  each  and  every  single  point  that  he  has  made 
if  I  were  to  take  the  time  to  do  so.  I  believe  that  I  have  done  so  in  a 
paper  that  was  presented  at  Airlie  House  last  fall. 
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Let  me,  however,  come  to  what  I  think  is  really  the  fundamental 
issue  here.  I  am  at  a  bit  of  a  disadvantage  because  I  have  spent  most 
of  my  professional  life  working  with  these  kinds  of  data.  I  guess  it  is 
fair  to  say  that  I  believe  in  them. 

George  Benston,  I  think,  suffers  perhaps  from  the  same  disad- 
vantage because,  he  spends  a  fair  amount  of  his  professional  life  saying 
that  he  disbelieves  in  accounting  data.  Therefore,  in  effect,  it  is 
George's  word  against  my  word.  Let  me  suggest,  however,  that  there 
may  be  an  interesting  way  to  resolve  this.  George  certainly  believes  in 
free  markets.  I  believe  in  free  markets.  It  so  happens  that  there  is  a 
free  market  in  this  subject  matter.  A  group  of  companies,  led  by  Gen- 
eral Electric,  have  set  up  an  organization — the  Strategic  Planning  In- 
stitute in  Cambridge,  Mass. — that  collects  precisely  the  kind  of  data 
that  General  Electric  and  other  companies  are  telling  the  Federal 
Trade  Commission  cannot  be  collected  and  are  meaningless. 

I  believe  that  this  is  a  rather  interesting  market  test.  It  shows  that 
when  the  companies  can  collect  the  data  for  their  own  use  and  provide 
access  only  to  the  people  to  whom  they  want  to  give  access,  they  do  not 
seem  to  find  such  fundamental  deficiencies  in  the  data. 

When,  however,  a  Federal  agency  comes  along  and  says,  "We  would 
like  to  know  what  is  going  on  in  the  refrigerator  business.  We  would 
like  to  know  what  is  going  on  in  the  turbojet  engine  business.  We 
would  like  to  know  what  is  going  on  in  the  transformer  business." 
Then  it  seems  feasible  to  come  up  with  all  sorts  of  elaborate  explana- 
tions that  the  data  are  meaningless. 

I  submit  that  the  market  test  General  Electric  initiated  shows  that 
indeed  these  data  do  have  very  substantial  value. 

Mr.  Bexstox.  Let  me  take  slight  issue.  I  would  commend  to  the 
Senators  and  staff  the  long  papers  that  will  be  published  by  Columbia 
University  Law  and  Eocnomics  Center  on  this.  I  would  recommend 
that  you  take  a  look  at  them.  I  do  not  believe  at  all  that  Mike  has 
answered  virutally  any  of  the  points  that  are  raised  concerning  this. 
Again,  the  free  marketplace  of  ideas  ought  to  follow  through. 

So  far  as  General  Electric  is  concerned.  I  did  not  know  that  they 
had  sponsored  that  whole  study.  They  are  not  collecting  data  accord- 
ing to  the  FTC's  line  of  business  program.  For  example,  FTC  Code 
36.09  is  household  refrigerators  and  freezers.  This  includes  home  and 
farm  freezers,  ice  boxes,  refrigerator  cabinets,  and  refrigerators.  That 
is  a  very  compact  and  a  very  homogeneous  group,  and  you  still  do  not 
know  what  the  difference  is  between  a  refrigerator  and  a  freezer,  be- 
cause they  are  all  together.  These  people  went  and  got  it  very  pre- 
cisely. Xow,  if  one  wants  to  study  a  particular  industry  and  get  that 
kind  of  data  I  say  that  is  fine.  I  am  not  against  collecting  data  in  anv 
sense.  I  am  saying  that  the  numbers  that  are  going  to  be  collected  un- 
der this  specific  program  are  nonsense.  They  are  not  numbers  that 
anyone  has  collected  for  a  business  purpose. 

The  SIC  codes  are  not  markets.  They  are  not  places  where  someone 
can  look  at  a  number  and  say  "Aha.  A  20  percent  rate  of  return.  That 
is  good  if  I  want,  to  go  into  it.  or  that  is  bad  if  T  want  to  prosecute. 
You  will  not  know  what  to  do  with  that  number.  That  is  my  problem. 
It  is  also  not  true  that  I  spent  my  career  savins:  that  accounting  num- 
bers are  bad.  I  teach  accounting.  Maybe  I  teach  it  badly,  but  account- 
ing numbers  are  good.  They  are  very  useful,  but  they  are  not,  like  a  lot 
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of  things,  useful  if  they  are  misused.  This  is  a  case  of  massive  misuse 
of  a  very  good  tool.  Maybe  as  an  accountant  T  do  not  like  that. 

Chairman  Kennedy.  Mr.  Scherer.  why  is  the  Census  Bureau  inap- 
propriate for  collection  of  various  data?  We  have  heard  witnesses  say 
that  they  would  not  give  it  to  agencies  but  they  would  give  it  to  the 
Census  Bureau.  What  is  the  issue  there  ? 

Mr.  Scherer.  I  have  not  dealt  with  that  in  my  testimony,  but  I  am 
glad  to  adress  the  question.  T  think  the  Census  Bureau  in  general  does 
a  very  good  job.  They  do  that  job,  however,  within  certain  constraints. 
One  of  those  constraints  is  that  they  may  not  release  data  in  their  re- 
ports that  are  more  detailed  than  for  groups  of  four  companies  or 
more. 

The  second  and  related  restraint  is  that,  at  least  until  very  recently, 
they  have  had  no  internal  analysis  organization  to  take  advantage  of 
the  enormous  amounts  of  data  they  collect.  The  data  on  industry  that 
the  Census  Bureau  collects  would  be  fantastically  valuable  in  illumi- 
nating some  of  the  kinds  of  questions  with  which  economists  have  been 
struggling  for  many  years*. 

Census  has  not  seen  fit  to  make  internal  use  of  these  data.  I  think 
the  biggest  single  argument  against  having  the  Census  Bureau  take 
on  an  additional  function  such  as  line-of-business  data  reporting  is 
that  C  •  -us  simply  collects  the  stuff,  aggregates  it,  and  then  lets  the 
individual  company  data  gather  dust  in  its  files. 

These  data,  T  believe,  are  a  very  valuable  national  resource  and 
should  be  mined  fully. 

Mr.  Bexstox.  Should  T  continue  ? 

Chairman  Kennedy.  vSurely. 

Mr.  Bexstox.  T  just  have  a  few  more  remarks,  and  then  T  do  hope 
we  will  get  into  more  of  this  questioning.  There  are  a  few  other  things 
that  I  want  to  mention  about  accounting  data.  Firms  use  accounting 
data.  We  teach  that  to  our  students.  We  hope  we  do  it  sensibly  within 
the  context  in  which  those  numbers  are  derived. 

That  is,  if  you  look  at  the  cost  of  producing  anything  you  have  to 
look  at  the  problem  of  the  historical  cost.  That  is,  when  you  have 
bought  a  piece  of  machinery  20  years  ago  it  will  not  have  the  same 
value  as  if  you  had  bought  it  today.  Tf  you  look  at  the  cost  of  making 
on  that  machine  compared  to  a  machine  you  bought  yesterday  you 
will  see  two  different  numbers.  That  does  not  mean  that  the  costs  are 
really  different  on  the  two  machines.  Tf  the  first  one  has  been  main- 
tained so  that  it  works  efficiently,  then  it  is  just  as  good.  Tf  it  has  not 
been  maintained  then  it  is  not  as  good.  The  person  who  is  getting  up 
those  numbers  and  using  them  has  to  have  that  realization. 

For  example,  what  happens  if  you  are  thinking  about  the  cost  of 
coal  mining  and  you  bought  your  coal  mine  20  years  ago  ?  The  cost  of 
that  coal  would  be  much  lower  than  if  you  bought  it  last  year.  Tf  you 
turn  up  numbers  which  say  coal  mining  is  making  a  20  percent  rate 
of  return,  someone  might  think,  "Hey,  that  is  a  great  industry  to  go 
into."  Maybe  it  is  if  you  could  buy  the  coal  mine  at  the  price  of  20 
years  ago.  If  you  have  to  buy  it  today  it  may  not  be  a  very  good  in- 
dustry to  go  into.  Or  it  may.  Looking  at  the  simple  numbers  is  not 
sufficient.  You  have  got  to  know  much  more  than  that.  The  problem 
with  the  FTC's  line-of-business  report  is  that  it  will  put  together 
things  in  meaningless  aggregates— Standard  Industrial  Codes— which 
are  not  industries  and  which  are  not  markets. 
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Chairman  Kennedy.  "Would  you  devise  a  different  accounting  sys- 
tem that  would  give  us  that  information?  Do  you  have  one  that  is 
better? 

Mr.  Benston.  I  think  in  the  ultimate  it  is  an  impossible  situation 
because  a  company  that  makes  many  things  is  not  the  same  thing  as 
many  companies  just  stitched  together.  That  is  a  major  conceptual 
problem.  T  think  we  are  getting  closer  to  those  data  from  the  Financial 
Accounting  Standards  Board  which  is  allowing  the  companies  to 
choose  each  one  of  the  lines.  They  say,  "This  is  a  meaningful  conglom- 
erate." You  may  say,  "But  they  are  going  to  hide  things.  Believe  me, 
they  could  hide  things  anyway  if  that  is  what  they  are  trying  to  do. 

At  least  they  will  have  been  chosen  with  something  that  is  meaning- 
ful to  that  company.  The  SEC  has  had  a  somewhat  similar  procedure 
for  some  time.  Again,  they're  pretty  broad,  but  that  may  be  the  best 
that  one  can  do. 

Actually.  I  do  not  think  that  one  gets  very  much  information  from 
those  sorts  of  things  anyway.  I  think  if  you  want  to  learn  about  the 
oil  industry  or  about  the  coal  industry  or  about  any  industry  at  all. 
then  you  have  to  do  what  Professor  Scherer  said.  You  have  got  to  get 
in  there,  you  have  got  to  learn  that  industry,  you  have  to  find  out  what 
is  going  on.  You  have  to  adjust  the  numbers  for  current  economic 
values  and  you  have  to  understand  it.  Then  the  accounting  numbers 
will  be  helpful.  The  accounting  number,  in  and  of  themselves,  espe- 
cially in  these  aggregates,  at  best  will  be  misleading.  The  other  thing 
is  the  cost. 

Chairman  Kennedy.  Could  I  just  get  Mr.  Scherer  to  reply  to  the 
line-of -business  ?  Mr.  Benston  indicates  that  is  not  of  much  value 
because  of  these  factors.  Mr.  Scherer,  do  you  think  it  is  of  substantial 
value  and  do  you  think  it  could  be  even  more  revealing? 

Mr.  Scherer.  I  think  it  is  of  substantial  value  because  T  do  not  know 
how  one  can  find  out  what  the  performance  is  of  our  various  narrowly 
defined  industries  without  having  an  unscrambling  of  the  corporate 
accounts  that  presently  exist. 

Chairman  Kennedy.  He  might  say  that  you  are  right  in  terms  of 
your  premise,  but  that  the  line  of  business  program  is  not  going  to 
actually  obtain  this  information.  How  do  you  answer  that  ( 

Mr.  Scherer.  I  would  say  two  things  about  that.  First,  the  FTC 
is  not  at  all  unaware  of  the  difficulties  about  which  Professor  Benston 
has  talked.  For  example,  he  talks  about  the  difficulty  of  allocating  com- 
mon costs.  In  fact,  the  FTC  has  devised  ways  of  handling  that.  I 
don't  want  to  get  into  the  technical  details,  but  it  recognizes  the  prob- 
lem and  knows  how  to  deal  sensibly  with  the  problem. 

The  second  point  Professor  Benston  makes  is  the  argument  that  com- 
panies really  are  incapable  of  unscrambling  these  eggs  and  that  they 
will  publish,  under  prodding  from  the  Financial  Accounting  Stand- 
ards Board,  the  kind  of  data  it  makes  sense  to  publish.  I  had  expected 
a  representative  of  the  du  Pont  Company  to  be  on  this  panel,  and  not 
Mr.  Benston.  Therefore,  I  came  prepared  with  some  information. 
I)u  Pont  currently  breaks  down  for  the  Securities  and  Exchange 
Commission  its  profits  and  its  sales  into  four  categories.  The  first 
category  is  chemicals— commodities,  special  purpose,  and  pigments. 
The  second  is  plastics,  elastomers  and  resins.  The  third  is  specialty 
products,  which  includes  medical  products,  printing  products,  elec- 
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tronics  products,  explosives  products  and  agricultural  chemicals.  The 
fourth  category  is  fibers. 

Fibers  corresponds  almost  exactly  to  a  Federal  Trade  Commission 
category.  I  know,  and  I  believe  the  Commission  did  know  and  does 
know  that  du  Pont  in  fact  breaks  down  its  sales,  its  costs,  its  profits 
and  its  assets  much  more  finely  than  this  4-fold  classification.  They 
know  how  they  are  doing  in  the  synthetic  dye  business.  They  know  how 
they  are  doing  in  the  pigment  business.  They  know  how  they  are  doing 
in  the  X-ray  film  business. 

Chairman  Kexxedy.  If  I  may  interrupt,  let  me  ask  you  if  your  point 
is  that  we  might  not  need  all  the  niceties  that  Mr.  Benston  suggests  in 
order  to  make  some  policy  decisions  by  which  action  can  be  taken? 
Is  that  a  fair  statement?  Are  we  getting  essentially  the  information 
by  which  policy  decisions  can  be  made  so  that  we  do  not  have  to  get  into 
these  various  kinds  of  niceties  that  might  be  useful  or  valuable  in  a 
perfect  world? 

Mr.  Scherer.  One  always  likes  niceties.  One  always  likes  a  perfect 
world.  It  does  not  exist.  If  it  did  exist  it  would  be  too  expensive.  The 
Federal  Trade  Commission  line-of-business  program  embodies  a  very 
carefully  calculated  set  of  tradeoffs  to  get  data  which  it  believes  will 
be  of  very  great  value  without  imposing  excessive  costs  on  the 
companies. 

Chairman  Kexxedy.  How  do  you  react  to  that.  Mi-.  Benston?  Can't 
we  get  the  essential  information  without  the  various  niceties,  but 
enough  for  the  agencies  to  take  action  ? 

Mr.  Benstox\  Xo.  not  at  all. 

Chairman  Kennedy.  It  will  not  meet  that  minimum  ? 

Mr.  Bexstox.  It  won't  come  close  to  meeting  the  minimum.  Further 
than  that,  I  have,  and  in  this  paper  I  try  to  outline  it.  the  point  of  what 
the  FTC  has  said  in  its  various  documents.  In  fact,  the  program  as  it 
is  now  constituted  does  not  meet  the  minimum  requirements  that  it  sets 
forth  in  its  first  document.  What  we  have  here — and  I  think  this  is 
quite  clear.  It  is  a  program  which  was  an  idea  that  somebody  floated. 
It  seemed  like  a  pretty  good  idea  at  the  time  and  it  went  forward.  It 
is  pretty  clear  right  now  that  it  was  a  bad  idea,  and  that  in  fact  it  can- 
not do  the  job.  It  cannot  come  even  remotely  close  to  doing  the  job. 
They  cannot  let  go  of  it.  They  are  committed  to  it. 

If  it  were  a  minor  program  you  would  say,  "All  right,  let  them  fool 
around  with  it."  But  they  are  wasting  resources  that  are  perhaps  valu- 
able. They  might  be  going  after  something  useful.  They  are  going  to 
waste  a  lot  of  valuable  resources  that  we  consumers  will  have  to  pay  for. 
The  companies  really  are  not  going  to  pay  for  it.  They  are  going  to 
have  to  eventually  add  to  the  price  of  the  products. 

Professor  Scherer  says.  "Well,  it  is  not  any  more  than  Mobil's  ad- 
vertising budget.*'  If  I  could  walk  into  any  "place  and  say,  "I  would 
like  $10  million  as  a  research  grant  because  I  have  got  some  half- 
baked  idea  I  want  to  put  forth,"  I  would  love  it.  It's  only  a  piece  of  the 
pie ;  what  the  hell. 

This  is  real  money.  If  it  is  not  used  there  it  can  be  used  somewhere 
else.  I  think  the  cost  would  be  much  in  excess  of  that,  because  once  these 
programs  get  started,  if  they  are  started  wrong  and  they  should  not 
have  been  started.  Once  they  are  started,  you  will  never  stop  it  again. 
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They  just  go  on  and  on  and  on,  adding  paperwork  burdens  first  to 
companies  and  then  to  consumers.  The  end  product  will  be  a  few  more 
bad  papers  in  economic  journals.  It  will  get  a  few  professors  tenure. 
It  will  tret  a  few  dissertations  written  that  maybe  should  never  have 
been  written,  and  the  cost  will  have  to  be  borne  by  the  citizenry.  I  don't 
see  any  way  to  stop  this  except  to  appeal  to  you  and  to  say,  "Look  at 
this,  please."  Unless  there  can  be  a  better  case  made  than  has  been 
made,  please  save  us  from  this.  I  don't  know  who  else  is  going  to  do  it. 

Chairman  Kennedy.  Do  either  of  you  have  a  final  comment?  I 
think  we  have  the  parameters  of  your  viewpoints  now. 

Mr.  Benston,  what  do  you  advise  us? 

Mr.  Benston.  I  would  advise  you  and  your  staffs  to  look  through 
these  documents  and  to  look  at  the  thing  carefully  and  logically.  I  do 
not  think  it  is  that  difficult.  I  don't  think  it  is  a  matter  of  having  to 
be  an  economist. 

Chairman  Kennedy.  Which  industry  would  you  start  with  if  you 
were  going  to  use  a  rifle  shot  ? 

Mr.  Benston.  I  would  certainly  like  to  look  at  markets  first  and 
situations  where  it  looks  as  though  the  ultimate  consumer  seems  to 
have  very  little  competition  and  prices  seem  to  be  very  fixed  and  stable. 
I  would  look  at  prices  and  then  I  would  try  and  find  out  what  is  going 
around.  This  kind  of  scatter  approach  is  just  enormously  expensive 
and  has  no  particular  value.  I  think  if  you  examine  the  underlying 
logic  of  what  is  going  on  and  what  is  being  done  the  thing  would  just 
collapse  of  its  own  weight.  I  am  amazed  that  it  got  this  far.  I  never 
understood  quite  how  this  sort  of  thing  happens.  I  still  don't  quite 
understand  it,  but  here  it  is. 

Chairman  Kennedy.  I  want  to  thank  vou  both.  You  were  very  help- 
ful. 

Mr.  Benston.  Thank  you  for  the  opportunity. 

Chairman  Kennedy.  Thank  you  very  much.  The  subcommittee  will 
be  recessed. 

[Whereupon,  at  ?>  :55  p.m.  the  subcommittee  was  recessed.] 
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APPENDIX 

SUBMISSION  OF  MICHAEL  PERTSCHUK 

To:   The  Chairman  April  25,  1977 

From:   Darius  W.  Gaskins ,  Jr.   <*'  *"*& 

Director,  Bureau  of  Economics 

Subject:   National  Commission  on  Antitrust  Policy 

This  memorandum  is  an  attempt  to  lay  out  the  general  outline  of 
the  structure  and  role  of  a  National  Commission  on  Antitrust  Policy. 
This  conceptual  design  for  the  National  Commission  is  based  on  the 
following  assumptions: 

+  The  Commission  will  be  collegial  with  members  from  Congress,  the 
Executive  Branch,  Independent  Agencies  and  the  public. 

+  The  Commission  will  be  temporary  and  will  be  required  to  produce 

findings  and  recommendations  on  certain  specific  antitrust  questions. 

will 
+  Studies  done  by  and  for  the  Commission /provide  a  solid  basis  for 

remedies  to  antitrust  problems  and  will  require  non-public  data. 

+  The  Commission  will  depend  heavily  on  the  existing  expertise 
within  the  Federal  government,  academic  and  the  private  sector  to  do 
the  necessary  studies. 

+  Commission  studies  will  include  both  thorough  studies  of  particular 
industries  and  studies  of  more  general  antitrust  questions. 
The  Commission  and  Its  Mission 

The  Commission  should  include  members     from  the  Congress  and  the 
Executive  Branch.   The  whole  point  of  the  exercise  is  to  develop  and 
•trap! cment  new  approaches  to  antitrust  policy.   Implementation  of  any 
legislative  remedy  to  antitrust  problems  probably  depends  on  support 
from  key  congressional  committees  and  the  President.   It  may  be  very  ■• 
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difficult  to  develop  a  consensus  on  antitrust  policy  within  this  kind  of 
commission,  but  if  a  consensus  emerges  it  should  lead  to  new  policy. 

The  Commission  should  be  focused  to  look  at  antitrust  policy  somewhat 
narrowly.   The  broader  the  scope  of  the  Commission's  inquiry,  the  less 
likely  that  any  single  policy  alternative  will  receive  thorough  evaluation 
or  generate  the  political  support  required  for  implementation.   The 
original  TNEC  has  been  criticized  because  its  broad  inquiry  failed  to 
concentrate  attention  on  any  single  issue.   (See  attachment  A.) 

On  the  other  hand,  much  of  the  existing  antitrust  effort  has  been 
focused  on  the  manufacturing  sector,  and  upon  case-by-case  litigation. 
The  Commission  should  be  directed  to  evaluate  the  economic  performan'ce 
of  the  major  sectors  of  the  economy  and  to  consider  new  policy  alternatives. 

Investigations,  deliberations,  and  recommendations  under  the  program 
should  be  limited  directly  to  the  problems  of  monopoly  and  competition  in 
the  American  economy.   Policy  issues  considered  should  deal  with  the 
adequacy  and  appropriateness  of  existing  antitrust  law  and  enforcement. 
The  question  of  recommending  new  legislation  to  deal  with  possible 
inadequacies  should  be  studied.   And  direct  alternatives  such  as  the 
promulgation  of  trade  rules  under  Section  5  of  the  FTC  Act  to  regulate 
business  conduct  should  be  considered. 

The  Commission,  however,  should  not  be  concerned  with  the  whole  broad 
gamut  of  microeconomic  policy  areas  which  have  some  bearing  on  these 
questions.   It  should  not,  for  example  be  concerned  with  international 
trade  policy,  direct  regulation  in  the  form  of  rate  setting  or  price 
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controls,  and  environmental  or  safety  standards.   On  the  contrary,  its 
deliberations  and  recommendations  should  be  limited  to  questions  of 
policies  aimed  directly  at  the  establishment  and  maintenance  of  competitive 
market  processes  in  the  domestic  economy. 

A  narrow  selection  of  the  questions  to  be  addressed  by  the  Commission 
might  be  the  following: 

+  What  changes  should  be  made  in  policy  towards  mergers,  particularly 
conglomerate  mergers? 

+  What  alternatives  may  be  a  better  approach  toward  structural 
problems  than  traditional  antitrust  litigation? 

+  What  changes  should  be  made  in  our  patent  and  trademark  policy? 

+  What  is  appropriate  policy  toward  vertical  integration  and 
restrictive  practices  between  intermediate  buyers  and  sellers? 

+  What  are  the  primary  sources  of  barriers  to  entry  and  what  new 
policies  are  appropriate  in  this  area? 
Staff  Studies 

The  Commission  will  base  its  conclusions  and  recommendations  in  part 
on  a  series  of  staff  studies.   These  studies,  done  largely  for  the 
Commission  by  outside  experts,  should  be  closely  supervised  by  Commission 
staff.   The  studies  will  be  both  topical  and  industry  specific. 

+  Topical  Studies 

Topics  to  be  studied  might  include: 

1.   Conglomerate  mergers  policy.   Most  of  the  government  cases  attacking 
conglomerate  mergers  have  been  based  on  potential  competition  or  reciprocity 
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theories.   Yet  critics  of  antitrust  enforcement  in  this  area  have  asserted 
that  the  political,  socio-economic  consequences  of  great-er  concentration 
of  wealth  are  important  and  are  being  ignored.   A  study  of  conglomerate 
merger  policies  should  include  consideration  of  the  political  and  socio- 
economic questions,  as  well  as  examining  whethei  existing  statutes  are 
adequate  to  deal  with  conglomerate  mergers. 

2.  Trademark  policy.   Trademarks  are  recognized  to  be  a  potential 
source  of  monopoly  power  by  acting  as  a  barrier  to  new  entry.   Trademarks 
also  may  provide  incentives  to  increase  the  quality  of  consumer  products. 
A  study  of  trademark  policy  should  attempt  to  assess  the  overall  costs 
and  benefits  of  existing  policy  as  well  as  evaluating  the  feasibility  and 
desirability  of  new  policies  such  as  the  dedication  or  compulsory  licensing 
of  trademarks. 

3.  Horizontal  &  vertical  policy.  There  are  two  possible  questions  for 
study  in  the  merger  policy  area.   One  such  question  could  be  an  evaluation 
of  the  efficacy  of  merger  policy  in  dealing  with  mergers  in  general  and 
with  horizontal  mergers  in  particular.   This  study  should  require  an 
examination  not  only  of  mergers  which  had  been  challenged  but  also  of 
mergers  which  had  not  been  challenged  by  the  antitrust  authorities. 
Another  question  that  could  be  studied  would  be  an  update  of  K.  Elzinga's 
study  of  the  efficacy  of  relief  in  mergers  which  were  challenged  by  the 
antitrust  authorities. 

4.  Vertical  restraints.   There  are  a  myriad  of  restrictive  practices 
affecting  the  intermediate  sale  of  products  and  services  in  our  economy. 
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These  vertical  restraints  include  such  practices  as  territorial  restric- 
tions, exclusive  dealing,  tying  arrangements,  and  resale  price  maintenance. 

Over  time,  as  the  literature  in  this  area  has  evolved,  there  has 
been  no  discernible  convergence  of  opinion  regarding  the  dominant 
incentives  for  and  effects  of  such  vertical  relations.   Separate  analyses 
of  the  probable  impact  on  the  prices  and  outputs  of  the  goods  involved  and 
the  costs  of  producing  these  goods  have  reached  divergent,  and  often 
conflicting,  conclusions  from  alternative  sets  of  equally  plausible 
assumptions.   Properly  developed  studies  in  the  area  should  help  resolve 
some  of  the  conflicts  and  have  implications  for  appropriate  antitrust 
policy. 

5.  Professional  self-regulation.   Until  recently  many  professions 
have  been  issuing  regulations,  with  little  government  oversight,  which 
determine  who  shall  be  admitted  to  the  profession,  what  prices  they 
should  charge,  what  moral  standards  should  apply,  and  what  kinds  of 
selling  effort  are  "ethical."  A  detailed  study  of  the  effects  of  self- 
regulation  on  the  quality  of  services  provided  the  public  and  the  prices 
which  consumers  must  pay  for  those  services  might  have  substantial 
implications  for  future  antitrust  policy. 

6.  Barriers  to  entry.   Economic  theory  predicts  that,  absent  barriers 
to  entry,  it  is  difficult  for  firms  to  reap  monopoly  profits  by  raising 
prices  through  supply  restrictions  over  any  extended  period  of  time.   In 
spite  of  the  importance  of  barriers  to  economic  performance,  the  under- 
standing of  the  source  and  extent  of  barriers  to  entry  is  limited.   A 
study  of  entry  barriers  which  differentiates  between  natural  barriers  •- 
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such  as  scale  economies,  and  those  which  may  arise  from  the  conduct  of 
firms  within  the  industry,  is  crucial  to  effective  antitrust  policy. 

7.   Robinson-Patman  Act  evaluation.   The  Federal  Trade  Commission  has 
been  under  attack  from  various  sources  for  its  failure  to  preserve  the 
"integrity"  of  the  R-P  Act  through  litigative  effort.   On  the  other  hand, 
some  distinguished  academic  economists  have  called  for  amendment  or  outright 
appeal  of  the  R-P  Act.   A  detailed  evaluation  of  the  effect  of  the  FTC's 
actions  in  the  R-P  area,  both  past  and  present,  might  add  substantially  to 
our  understanding  of  whether  current  policy  is  "good"  or  "bad." 

+  Industry  Studies 

Industry  studies  done  under  the  auspices  of  the  program  should 
consist  basically  of  two  distinct  and  separate  major  parts.   The  first 
major  part  should  be  conducted  primarily  by  industrial  organization 
economists.   The  second  should  be  conducted  mainly  by  antitrust  attorneys, 
with  economists  playing  a  secondary  advisory  role. 

The  first  part  of  each  study  should  consist  first  of  an  in-depth 
investigation  of  market  structure,  conduct,  and  performance  (each  in  its 
various  dimensions)  and  their  causal  interrelationships  in  the  industry 
in  question.   Subsequent  to  this,  the  economists  should  render  a  judgment 
as  to  whether  market  performance  in  the  industry  is  "workable"  or 
acceptable.   If  it  is  not,  the  report  should  summarize  those  primary 
features  of  market  structure  and/or  conduct  which  appear,  as  a  result  of 
the  foregoing  analysis,  to  lead  to  the  less-than-workable  performance. 

Following  this,  the  economists  should  list  those  possible  "remedies" 
(changes  in  market  structure  and/or  conduct)  which,  if  instituted,  might 
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predictably  lead  to  improvements  in  market  performance.   Each  of  these 
remedies  should  be  thoroughly  analyzed  with  regard  to  its  economic  viability 
and  potential  payoff  in  terms  of  probable  performance  improvement. 
Questions  of  legal  viability  should  not  be  addressed  at  this  point. 
Based  on  these  criteria,  a  ranking  of  the  set  of  possible  remedies  should 
be  established.   The  exclusively  "economic"  part  of  the  study  should  end 
here. 

The  second  major  part  of  each  industry  study  should  deal  primarily 
with  the  question  of  the  legal  viability  of  policies  proposed  in  the  first 
part  of  the  study.   The  starting  point  should  be  the  ordered  set  of 
policies  proposed  there.   Each  proposed  remedy  should  be  thoroughly  analyzed 
with  regard  to  its  potential,  ultimate  achievabllity  under  existing  antitrust 
law.   If  there  is  a  reasonable  probability  of  ultimate  achievability ,  a 
careful  analysis  should  be  conducted  to  determine  an  estimate  of  the 
amount  of  time  involved  and  the  resource  costs  of  enforcement  necessary 
to  bring  the  prospective  case  to  final  conclusion. 

Remedies  which  are  not  regarded  as  obtainable  under  current  law 
should  also  be  discussed.   Analysis  of  alternative  possible  approaches, 
such  as  legislation  or  the  promulgation  of  trade  rules,  to  attempt  to 
achieve  the  same  policy  ends  should  be  conducted. 

From  the  subset  of  remedies  regarded  as  possibly  obtainable  under 
current  law,  the  study  should  attempt  an  analysis  aimed  at  deciding  which, 
if  any,  would  be  most  likely  for  the  antitrust  enforcement  authorities  to 
seek  under  current  law. 
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On  the  basis  of  the  foregoing  analysis,  it  will  be  possible  for  the 
attorneys  and  economists  to  evaluate,  in  an  incremental  benefit-cost 
framework,  the  adequacy  of  existing  antitrust  law  and  enforcement  and 
alternative  approaches  for  dealing  with  possible  non-competitive  problems 
in  the  industry. 

On  the  basis  of  several  studies  of  American  industries,  the  Commission 
staff  will  be  able  to  recommend  possible  findings  to  the  Commission  with 
regard  to  the  state  of  the  "monopoly  problem"  in  the  American  economy, 
the  adequacy  or  propriety  of  existing  antitrust  law  and  enforcement,  and 
possible  alternative  approaches  for  public  policy. 

Although  it  is  not  necessary  at  this  time  to  decide  definitely  on  the 
list  of  industries  to  be  studied,  several  present  themselves  as  obvious 
candidates.   These  include  the  following:  motor  vehicles,  locomotives, 
chemicals,  prescription  drugs,  over-the-counter  drugs,  electronic  data 
processing  equipment,  electrical  equipment,  steel,  soft  drink  flavorings 
and  other  selected  food  or  beverage  manufacturing  industries,  cigarettes, 
soap  and  detergents,  and  petroleum  refining.   In  addition,  some  non- 
manufacturing  industries  should  be  considered  as  well.   These  might 
include  one  or  more  of  the  health  care  industries,  insurance,  and  food 
retailing. 
Data  Collection 

The  new  agency  should  have  compulsory  process  powers  which  include 
the  right  to  issue  subpoenas  and  the  authority  to  order  the  filing  of 
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periodic  and  special  reports.   The  agency  should  also  be  granted  total 
access  to  the  data  of  other  government  agencies. 

To  ensure  prompt  compliance  with  its  requests,  the  agency  should 
be  structured  so  that  businesses  perceive  it  to  be  independent  and  objec- 
tive.  In  addition,  all  data  which  the  agency  acquires  should  be  statu- 
torily protected  from  disclosure. 

Attachment  C  contains  a  more  complete  discussion  of  these  issues. 
The  Cost 

We  have  little  hard  information  on  which  to  estimate  the  cost  of  this 
endeavor.   Michael  Klass  estimates  based  on  his  experience  with  a  consulting 
firm  (see  Attachment  B)  that  a  typical  study  would  cost  $1.7  million  if 
done  by  private  firms.   Mike  Scherer  estimates  that  his  study  of  multiplant 
scale  economies  cost  $150,000.  1/   This  latter  study  was  heavily  subsi- 
dized by  slave  labor  (graduate  students)  but  that  is  to  be 
expected  in  work  done  by  academics.   We  estimate  that  at  today's  prices 
an  exact  replication  of  the  TNEC  would  cost  $85  million.   The  TNEC 
was  far  broader  than  the  anticipated  study  program.   Our  best  guess  is  that 
the  cost  of  a  program  of  20  studies  would  be  $20  million. 


1_/   F.  M.  Scherer  (Some  Last  Words  on  Predatory  Pricing," 
Harvard  Law  Review,  Vol.  89,  No.  5,  March  1976,  p.  903, 
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FTC's  Role 

There  are  two  important  roles  for  the  FTC  to  play  with  respect  to 
the  Commission  on  Antitrust  Policy.   The  Chairman  of  the  FTC  should  be  a 
prominent  member  of  the  new  Commission  and  should  prepare  a  detailed 
plan  of  attack  for  consideration  by  the  new  panel. 

The  preparation  of  the  preliminary  study  plan  is  important  for 
several  reasons.   First,  valuable  time  will  be  lost  if  actual  planning 
is  delayed  until  the  Commission  is  formally  established.   Second,  the 
FTC  will  be  one  of  the  ultimate  users  of  the  work  product  from  this  new 
Commission  and  has  a  valuable,  perspective  on  the  nature  of  antitrust 
policy  problems.   Third,  the  early  preparation  of  a  detailed  work  plan 
will  greatly  increase  the  probability  that  the  ultimate  studies  will  be 
effectively  focused  and  productive.   Finally,  there  are  several  topics 
and  industries  on  which  the  FTC  is  currently  working.   This  experience 
should  be  particularly  valuable  for  establishing  specific  questions  to  be 
addressed  and  methodology  to  be  used. 

The  relationship  between  the  FTC  staff  and  the  new  Commission  after 
it  is  formally  established  is  more  of  a  problem.   If  the  FTC  participates 
in  any  study  beyond  supplying  basic  data,  that  study  and  perhaps  the 
whole  Commission  effort  may  be  harmed.   The  objectivity  of  the  studies 
may  be  questioned  because  of  FTC  participation.   Further,  the  potential 
problem  involved  with  the  use  of  non-public  data  may  be  exacerbated  if 
the  FTC  is  given  access  to,  or  responsibility  for,  gathering  the  data. 
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UNITED  STATES  GOVERNMENT 

Memorandum 


Attachment  A 


TO 


James  M.  Folsom,  Deputy  Director 
Bureau  of  Economics 


date:   April  20,  1977 


from  :   Richard  L.  Johnson,  Economist 
Division  of  Economic  Evidence 

subject:   Temporary  National  Economic  Committee 


In  a  President's  message  delivered  April  29,  1938, 
Franklin  Roosevelt  requested  from  Congress  a  thorough 
study  of  the  concentration  of  economic  power  in  the 
United  States.   On  June  16,  1938  he  approved  a  joint 
resolution  of  the  Congress  providing  for  creation  of 
a  Temporary  National  Economic  Committee  (TNEC)  with 
the  ambitious  purpose  of  examining  the  whole  economic 
system.   The  TNEC  "Investigation  of  Concentration  of 
Economic  Power"  was  in  effect  a  monopoly  investigation, 
and  the  final  recommendations  were  concerned  almost 
exclusively  with  the  restoration  and  preservation  of 
the  competitive  market.   It  was  designed  as  a 
committee  of  experts  from  government  departments  that 
would  lay  the  groundwork  for  reforms.   The  formal 
Committee  was  composed  of  three  Senators,  three 
Representatives  and  six  government  agencies  (the 
Departments  of  Justice,  Treasury,  Labor  and  Commerce, 
plus  the  Federal  Trade  Commission  and  the  Securities 
and  Exchange  Commission) .   Among  the  problems  faced 
by  the  Committee  was  that  of  personnel  turnover.   Only 
half  the  original  Committee  members  who  assembled  at 
the  first  hearings  remained  to  write  the  final  report; 
two- thirds  of  the  Senators  were  gone,  one- third  of  the 
Congressmen,  and  one-half  of  the  original  executive 
appointees . 

Among  the  economic  studies  that  contributed  to  the 
adoption  of  the  resolution  creating  the  TNEC  was  Berle 
and  Means,  The  Modern  Corporation  and  Private  Property 
and  Gardner  Means  Industrial  Prices  and~Thcir  Relative 
Inflexibility,  Senate  Document  No.  13,  January- fTj  193  5. 


Buy  U.S.  Savings  Bonds  Regularly  on  the  Payroll  Savings  Plan 
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Means  described  two  essentially  different  types  of  markets 
in  operation:   first,  the  traditional  market  where  supply 
and  demand  are  brought  into  equilibrium  by  a  flexible 
price,  and  second,  the  administered  market  where  prices 
remain  fixed  for  a  long  period  of  time.   Since  the  original 
definition  by  Means  of  an  administered  price  was  vague,  the 
literature  of  economics  identified  oligopoly  or  high 
concentration  with  administered  prices.   Means  called 
attention  to  the  growing  concentration  of  corporate  power 
and  emphasized  the  fact  that  this  trend  has  by  its  very 
nature  destroyed  the  free  market  and  seriously  disorganized 
the  economic  system.  !_/ 

Hearings 

The  public  hearings  of  the  TNEC  began  December  1,  1938. 
In  all,  552  witnesses  appeared  and  testified  under  oath, 
involving  20,000  printed  pages  of  testimony,  3,300  technical 
exhibits  which  appeared  in  31  separate  volumes  and  6  supple- 
ments.  Most  of  the  hearings  were  devoted  to  specific 
industries  and  groups  of  industries.   The  hearings  frequently 
were  used  as  a  sounding  board  for  specific  political  purposes. 
Chairman  O'Mahoney  used  the  TNEC  to  develop  sentiment  for 
national  charters  for  corporations.   The  TNEC  did  create 
popular  support  for  a  more  aggressive  antitrust  policy  which 
prompted  the  vigorous  activities  of  the  Antitrust  Division 
under  the  leadership  of  Thurman  Arnold. 

Monographs 

There  are  43  TNEC  monographs,  plus  two  supplementary 
monographs,  which  vary  greatly  in  quality;  they  range  from 
scholarly  to  valueless.   The  final  report  by  the  TNEC 
specifically  declares  that  the  statements  and  views  in  the 
monographs  are  "solely  the  responsibility  of  their  authors". 
A  synopsis  of  each  of  the  monographs  can  be  found  in  the 
Final  Report  and  Recommendation .  2/   In  a  review  of  the  TNEC 


1_/   A  major  statistical  assault  on  Mean's  finding  was  a 
study  prepared  (ironically  enough)  for  the  Temporary  National 
Economic  Committee  by  Willard  L.  Thorpe  and  Walter  F.  Crowder 
The  Structure  of  Industry,  Monograph  No.  27.   They  concluded 
"The  changes  in  the  average  realized  prices  of  products  with 
high  concentration  ratios  were  neither  significantly  more  nor 
less  than  the  changes  of  products  with  low  concentration." 

2/      Final  Report  and  Recommendations  of  the  Temporary 
National  Economic  Committee ,  pp.  710-726. 
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monographs  George  Stigler  concluded  that  "It  is  doubtful 
whether  the  monopoly  question  will  ever  receive  much  illumina- 
tion from  large  scale  statistical  investigations."  3/ 

Cost 

The  initial  act  provided  for  an  immediate  funding  of 
$500,000.   Four-fifths  of  the  $500,000  appropriation  was 
reserved  for  departments  and  agencies  and  doled  out  by  the 
President  for  their  special  committee  personnel.   The  final 
total  cost  of  the  TNEC  was  over  twice  the  initial  appropriation, 
and  was  distributed  as  follows: 

Appropriations  4_/ 

Executive  Secretary's  Office  220,000 

Commerce  Department  115,705 

Federal  Trade  Commission  124,295 

Department  of  Justice  155,500 

Department  of  Labor  117,250 

Securities  and  Exchange  Commission  255,000 

Treasury  82,250 

Total  1,070,000 

The  total  appropriations  received  by  the  TNEC  were 
$1 ,070,000,  of  which  $850,000  was  allocated  to  the  six  executive 
departments  of  the  government  which  were  represented  on  the 
Committee.   It  is  estimated  that  the  Committee  received  also 
about  $160,000  worth  of  printing  service  from  the  Government 
Printing  Office.   It  is  impossible  to  tell  how  much  of  the 
$1,070,000  was  spent  on  preparation  of  the  43  monographs;  it 
is  believed  that  a  large  part  of  this  cost  must  have  been  assumed 
by  the  participating  agencies,  especially  in  those  instances 
where  submitted  reports  were  largely  based  on  previous  studies. 
One  simple  measure  of  the  cost  is  the  number  of  consulting 
professors,  analysts,  researchers  and  economists  which  were 
involved.   The  final  report  credits  approximately  850  people 
who  were  in  a  sense  the  real  committee. 

Assuming  that  the  850  people  worked  for  two  years  in  the 
completing  of  the  reports,  and  assuming  a  cost  of  $50,000  per 
work  year  as  direct  and  support  costs,  the  estimate  of  the  cost 
of  replicating  the  TNEC's  effort  is  $85,000,000. 


3/   George  J.  Stigler,  "The  Extent  and  Bases  of  Monopoly," 
Ame  rican  Economic  Review  32,  No.  2,  Part  2,  June  1942,  p.  -8. 

4/   Appendix  F,  Final  Report  and  Recommendations  of  the 
Temporary  National  Economic  Committee . 
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Apprai  sal 

Aside  from  its  studies  and  reports,  the  TNEC  produced 
little  that  was  tangible  or  measurable  in  the  way  of  results. 
This  is  not  surprising  since  the  TNEC  members  looked  upon  their 
organization  as  a  fact-finding  body.   Even  the  Committee's  final 
report,  which  did  contain  some  policy  recommendations  "widely 
described  as  timid  and  vague,  was  shelved  by  Congress."  5/ 
Perhaps  because  with  the  coming  of  World  War  II,  the  recession 
conditions  responsible  for  the  organization  of  the  TNEC 
disappeared.   Or  perhaps  the  hearings  failed  to  concentrate 
sufficiently  on  any  one  subject  to  have  a  profound  effect  on 
public  opinion.   As  one  critic  has  indicated: 

"Contributing  to  the  ultimate  ineffectiveness 
of  the  final  report  was  the  all-encompassing  character 
of  the  TNEC  investigation  itself.   Embracing  as  it  did 
not  only  the  problems  of  monopoly  and  full  employment 
but  also  the  patent  system,  life  insurance,  investment 
banking,  cartels,  interstate  trade  barriers,  wartime 
inflation,  consumer  problems,  and  other  matters,  it 
became  difficult,  if  not  impossible,  for  the 
Committee  to  co-ordinate  and  integrate  the  elements 
of  so  comprehensive  an  undertaking  into  one  unified 
report  directed  toward  one  central  objective."  6/ 


5/   David  Lynch,  The  Concentration  of  Economic  Power , 
Columbia  University  Press,  1946,  p.  371. 

6/   Ibid. ,  p.  375. 


665 


References 


1.  Borkin,  Joseph  and  Markus,  Lewis  I.,  "A  Plea  to  Revive 
the  ' TNEC  of  Roosevelt  Era"   Wall  Street  Journal , 
March  7,  1977,  p.  14. 

2.  "The  So-Called  Monopoly  Committee"   Fortune ,  November  1938. 

3.  Lynch,  David   The  Concentration  of  Economic  Power ,  Columbia 
University  Press  (New  York,  1946J7 

4.  Scaville,  John,  and  Sargent,  Noel   "Fact  and  Fancy  in  the 
TNEC  Monographs,"   Washington,  D.  C,  National  Association 
of  Manufacturers. 

5.  Stigler,  G.   "The  Extent  and  Bases  of  Monopoly,"   American 
Economic  Review  32,  No.  2,  Part  2,  (June  1942),  1-22. 

6.  Temporary  National  Economic  Committee,  Final  Report  and 
Recommendations ,  (77th  Congress,  1st  Session,   S.  Doc.  35,) 
1941. 


666 


ORGANIZATION  AND  MEMBERS  OF  THE 
TEMPORARY  NATIONAL  ECONOMIC  COMMITTEE 


Congressional  Members 

Senator  Joseph  C.  O'Mahoney,  of  Wyoming,  Chairman 
Representative  Hatton  W.  Sumners,  of  Texas,  Vice  Chairman 
Senator  William  E.  Borah,  of  Idaho,  succeeded  by 
Senator  Wallace  II.  White,  Jr.,  of  Maine 
Senator  William  H.  King,  of  Utah,  succeeded  by 
Senator  James  M.  Mead,  of  New  York 

Representative  Edward  C.  Eicher,  of  Iowa,  succeeded  by 
Representative  Clyde  Williams,  of  Missouri 
Representative  B.  Carroll  Reece,  of  Tennessee 

Department  and  Agency  Members 

Justice  Dept. 

Thurman  W.  Arnold,  Assistant  Attorney  General,  Member 
Wendell  Berge,  Special  Assistant  to  the  Attorney  General, 

Alternate,  succeeded  by 
Hugh  Cox,  Special  Assistant  to  the  Attorney  General 

Treasury 

Herman  Oliphant,  General  Counsel,  Member,  succeeded  by 
Joseph  O'Connell,  Jr.,  Special  Assistant  to  the  General 

Counsel 
Christian  Joy  Peoples,  Director  of  Procurement,  alternate, 

succeeded  by 
Charles  L.  Kades,  Special  Assistant  to  the  General  Counsel 

Dept.  of  Labor 

Dr.  Isador  Lubin,  Commissioner  of  Labor  Statistics,  Member 
A.  Ford  Hinrichs,  Chief  Economist,  Bureau  of  Labor  Statistics, 
alternate 

Dept.  of  Commerce 

Richard  C.  Patterson,  Jr.,  Assistant  Secretary,  Member, 

succeeded  by 
Clarence  Avildsen,  Special  Adviser  to  the  Secretary,  succeeded 

by 
Sumner  T.  Pike,  Business  Adviser  to  the  Secretary,  succeeded  by 
Wayne  C.  Taylor,  Under  Secretary 
M.  Joseph  Meehan,  Chief  Statistician,  Bureau  of  Foreign  and 

Domestic  Commerce. 
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Securities  and  Exchange  Commission 

William  0.  Douglas,  Chairman,  Member,  succeeded  by- 
Jerome  N.  Frank,  Chairman,  succeeded  by 
Sumner  T.  Pike,  Commissioner 

Jerome  N.  Frank,  Commissioner,  alternate,  succeeded  by 
Leon  Henderson,  Commissioner 

Federal  Trade  Commission 

Garland  S.  Ferguson,  Chairman  (later  Commissioner)  Member 
Erwin  L.  Davis,  Commissioner  (later  Chairman),  alternate 
Mr.  Leon  Henderson,  Executive  Secretary,  Temporary  National 
Economic  Committee 


Directors  of  Studies:   Dr.  Willard  L.  Thrope,  Commerce; 

Mr.  Hugh  B.  Cox,  Justice;  Mr.  Willis  S.  Ballinger,  Federal 
Trade  Commission;  Mr.  Thomas  C.  Blaisdell,  Securities  $ 
Exchange  Commission;  Mr.  J.  J.  O'Connell,  Treasury; 
Miss.  Aryness  Joy,  Labor. 
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REPLY  TO 
ATTN  OF: 


April  22,  1977 

Michael  Klass,  Assistant  Director- 

for  Economic  Evidence,  B/E 

Attachment  B 

Industry  Studies — Problems  and  Costs 


UNITED  STATES  GOVERNMENT 

memorandum 


Darius  W.  Gaskins,  Jr. ,  Director 
Bureau  of  Economics 

Conclusions  and  Issues 

Thorough  industry  studies  are  very  scarce.   Developing  good  under- 
standing of  industry  operation,  costs,  and  technology  is  difficult  and 
expensive.   Private  data  are  needed  to  answer  major  questions  about  the 
social  effects  of  observed  structure,  practices,  and  performance  and 
the  potential  effects  of  remedy.   Thorough  studies  co.tld  cost  well  over 
$1  million  each. 

Studies  could  be  done  within  the  government,  by  academics,  or  by 
private  consulting  firms,  both  profit  and  nonprofit.   Private  firms  can 
mobilize  and  supply  requisite  numbers  of  relatively  tugh  quality  people. 
Budgetary  costs  to  the  government  would  be  quite  high.   Academics  could 
mount  studies  for  less  money  but  might  be  less  willing  to  accept  detailed 
Commission  specification  of  subject  matter.   Governm:^t  agencies  have  the 
requisite  numbers  of  personnel  but  often  lack  the  highly  skilled  and 
talented  economists  needed  to  produce  meaningful  results.   Under  any 
arrangements,  the  Commission  should  exercise  very  detailed  control  and 
direction  over  the  conduct  of  studies.   This  will  rec.iire  an  extre mely 
high-level  staff  of  economists  and  others.   Recruitij ^  such  a  staff  could 
be  roost  difficult. 

Other  conclusions  and  issues,  based  on  our  experience  in  government 
and  private  research,  are: 

1)  Industry  overviews  with  econometric  models  (parts  of  which  are  useful 
for  analyzing  pricing  behavior  and  getting  a  clear  industry  overview)  can 
be  done  for  $100,000,  at  levels  of  effort  of  about  1.25-2  man-years.   Such 
studies  will  generally  be  based  on  public  data  or  proprietary  data 
(outdated)  from  consultants.   For  this  price  there  vSll   be  little  tracing 
of  industry  history  or  conduct.   Analysis  of  the  technology  will  be 
superficial.   Contact  with  industry  experts  will  be  limited,  so  that  the 
studies  will  be  superficial  in  terms  of  explaining  ^:.d  understanding 
institutions. 

2)  Studies  of  the  sort  described  in  1)  will  not  be  firm-specific,  will 
not  adequately  explore  the  rationale  for  current  mav'.et  structure  and 
behavior,  and  will  not  explore  and  test  the  major  competing  hypotheses 
on  profitability,  economies,  technical  progress,  et^. 
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3)  Data  on  costs  are  most  difficult  to  obtain.   Knowledge  of  industry 
technology  is  often  so  closely  held  that  there  are  no  independent  experts 
who  can  help  appraise  cost  studies.   Getting  at  multiplant  and  integration 
economies  requires  getting  inside  the  firms  and  examining  books  and  internal 
studies.   Adequate  studies  will  require  substantial  accounting  and  engineering 
input,  as  well  as  nonpublic  data. 

4)  A  decent  study  requires  the  full-time  involvement  of  at  least  one  very 
good  economist  for  a  substantial  time.   All  industries  are  very  complex  and 
it  is  most  difficult  to  master  the  technology  and  institutions.   Many 
private  firms  would  be  very  hesitant  about  committing  a  large  share  of 

the  time  of  their  top  people  for  the  period  that  such  a  study  would  take, 
as  such  people  are  valuable  in  marketing,  etc.   This  provides  an  argument 
for  doing  the  studies  within  government  or  getting  academics  on  extended 
leave.   Some  firms  would  be  willing  to  dedicate  good  people  to  such 
projects  full  time:  long  term  (over  1  year)  projects  are  very  scarce  and 
considered  quite  desirable.   But  these  people  would  probably  be  relatively 
junior. 

5)  It  is  important  that  the  studies  examine  the  competing  hypotheses  in 
an  unbiased  fashion.   Some  private  firms  might  tend  to  pull  punches  for 
fear  of  alienating  potential  clients.   The  only  apparent  method  for  insuring 
completeness  is  close  monitoring  and  detailed  involvement  by  Commission  staff. 

6)  Following  from  5),  it  is  very  difficult  to  be  sure  that  you  get  what  you 
want  in  the  desired  quality,  whether  from  academics,  private  consultants, 

or  government  agencies.   The  only  hope  is  close  supervision  and  client 
involvement.   In  my  experience,  most  agencies  are  lax  in  this  and  do  not 
allocate  nearly  enough  resources  to  this.   Oversight  and  supervision  by 
the  Commission  is  essential.   Such  overseers  are  so  scarce  as  to  be  almost 
nonexistent.   Present  FTC   and  Justice  staff  could  contribute  greatly.   So 
could  a  board  of  economic  advisers  who  were  in  fact,  and  not  as  mere 
figureheads,  involved  in  the  work. 

Experience  with  Large-Scale  Studies  is  Limited 

We  know  of  no  industry  studies  thorough  enough  to  be  the  basis  for 
remedy  in  the  sense  of  providing  substantial  certainty  that  the  benefits 
of  the  remedy  would  exceed  the  costs.   None  of  the  studies  of  which  we  are 
aware  meets  the  range  of  antitrust  defenses,  particularly  "superior  skill, 
foresight,  and  industry." 

The  studies  done  by  private  consulting  firms  are  typically  either 
very  broad,  superficial  and  lack  analytical  rigor  and  iocus,  or  are  too 
narrow  and  incomplete  for  our  purposes. 

Few  private  firms  have  done  industry  or  topical  studies  of  the  breadth 
we  desire,  and  most  lack  the  resources  to  do  a  good  job.   In  many  cases, 
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selected  academics  might  do  a  better  job,  though  it  is  not  in  the  academic 
style  to  follow  outlines  and  specifications  set  by  others.   Academics  could 
have  difficulties  organizing  the  stable  teams  required  for  truly  thorough 
studies. 

Costs  in  Private  Consulting  Firms 

Salary  costs  per  researcher  at  a  given  level  (below  the  very  top)  are 
about  the  same  as  in  government,  though  overhead  adds  substantially. 
Typical  multipliers  between  billing  rates  charged  clients  and  salaries 
range  from  2.3  to  3.2.   The  spread  of  actual  costs  is  not  this  wide,  as 
firms  follow  different  rules  about  billing  of  proposals,  top  administration, 
typing,  secretaries,  and  other  support.   In  bidding  for  projects  firms  aim 
for  an  average  person-year  cost  of  $50,000-$60,OGO.   Studies  with  massive 
data  collection  and  processing  would  cost  less  per  man-year.   This  means 
that  much  of  the  work  is  done  by  junior  people.   Not  being  bound  by 
Civil  Service  procedures,  firms  can  temporarily  hire  very  high  quality 
people.   Sometimes  the  degree  of  supervision  and  quality  control  is  not 
great.   For  very  high  quality  one  could  specify  certain  types  of  personnel, 
though  this  could  unduly  raise  costs.   Another  method  of  control  is  close 
monitoring  by  the  client.   It  is  difficult  to  enforce  agreements  as  to  who 
will  perform  the  work.   Top  people  at  firms  often  get  involved  in  marketing, 
etc.,  and  provide  little  supervision. 

Estimate  of  Manpower  Demands  for  a  Thorough  3-Year  Study  of  a  Major  Industry, 
Assuming  Easy  Availability  cf  Private  Data 


Top  Commission  Supervision 

Study  Director  (Economist) 

Senior  Economist 

Accountants 

Engineers 

Junior  Economists 

Clerks 

Programming 

Marketing  and  Other  Consultants 

Survey  design  and  administration 

Travel  (assuming  100-person  day  trips  at  $50/day 
plus  100  round  trips  coast  to  coast) 

Total  man-years 
Cost 

Salaries 
Including  private 
overhead 

Note:   If  no  significant  delays  or  data  problems  were  experienced,  the 
resources  used  could  be  lower. 


Man-Years 

.75 

2.5-3 

6.0 

3.0+ 

1.5-2.0 

4-6 

A 

.75 

.5 

??  (may  not  be 

needed) 

$36,000 

23+ 

$580,000+ 

$1.7  million 
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Not  Included:   Legal  resources  for  compulsory  process,  costs  of  major 
delay,  possible  survey  costs  (which  could  be  important  in  dealing  with 
consumer  or  supplier  issues  or  fragmented  distribution  networks) ,  computer 
time,  telephone,  copying,  printing.   Addressing  some  issues  could  require 
foreign  travel. 

Assumptions :   The  goal  is  to  produce  an  industry  study  derailed  and  complete 
enough  to  provide  a  reasonably  solid  basis  for  remedy.   We  have  assumed  an 
industry  with  relatively  few  "differentiation"  issues  and  with  a  reasonably 
stable  technology.   If  the  industry  is  complex,  particularly  in  vertical 
structure,  the  accounting  resources  may  be  too  low.   If  technology  is 
diverse  or  changing,  the  engineering  resources  are  too  low.   If  the 
industry  has  many  firms,  or  if  many  customers  or  suppliers  must  be 
contacted,  substantial  survey  resources  may  be  required. 
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April   25,    1977 

Edward   Eitches      £•  ^Id^j 

Data   collection   considerations 


UNRiD  STATES  GOVERNMENT 

memorandum 


Attachment  C 


Darius  Gaskins 


Introduction 

The  goal  of  any  data  collection  program  is  to  obtain  as  much  informa- 
tion as  is  needed  as  expeditiously  as  possible.   Need  is  determined  by 
the  desired  end  product  which  for  this  commission  is  comprehensive 
industry  studies. 

Information  comes  from  two  sources:  the  governmental  and  non- 
governmental sectors.   To  complete  the  industry  studies,  this  commission 
will  have  to  rely  heavily  on  data  controlled  by  executive  branch  agencies 
and  businesses. 

Information  is  of  two  kinds:  public  and  private.   Because  the  new 
commission  should  be  able  to  secure  public  data — assuming  adequate 
staffing — this  memorandum  considers  only  the  acquisition  of  private  data. 

The  memorandum  is  divided  into  two  main  sections:  the  authority  that 
the  new  commission  should  have  and  the  obstacles  that  the  new  commission 
may  face.   The  empirical  evidence  used  in  making  these  recommendations 
comes  from  five  main  sources:  (1)  Council  on  Wage  and  Price  Stability  (CWPS) , 
see  note  after  12  U.S.C.A.  Sec.  1904;  (2)  FTC,  especially  its  experience 
with  line  of  business  (LB)  and  corporate  patterns  report  (CPR) ;  (3)  National 
Commission  on  Supplies  and  Shortages  (NCSS) ,  see  Defense  Production  Act 
Amendments  of  1974,  50  U.S.C.A.  Sec.  720;  (4)  differing  experiences  of 
the  House  Judiciary  (Rodino)  and  the  House  Commerce  (Moss)  Committees  in 
obtaining  data  on  actual  oil  reserves;  and  (5)  Bureau  of  Labor  Statistics, 
29  U.S.C.  Sec.  1  et  seq. ,  and  the  Bureau  of  the  Census,  13  U.S.C.  Sec.  1 
et  seq. 

Authority 

To  acquire  data,  one  uses  two  general  techniques:  voluntary  cooperation 
and  compulsion.   Generally,  agencies  have  the  ability  to  obtain  data 
voluntarily.  1/ 


1/      Conceivably,  some  restrictions  might  exist.   For  example,  the 
FTC  cannot  compile  information  on  certain  banks  and  common  carriers. 
See  15  U.S.C.  Sec.  46(a). 


Buy  U.S.  Savings  Bonds  Regularly  on  the  Payroll  Savings  Plan 


OPTIONAL  FORM  NO-  JO 

(REV.  7-76) 

GSA  FPMI1  ;4!  CKR)  101-11 . 

5010-112 


680 


However,  they  differ  in  regard  to  their  power  to  compel  others  to  supply 
data.  2/ 

A  primary  source  is  the  government.   The  statutes  establishing  CWPS 
(Sec.  4a),  NCSS  (Sec.  720K) ,  and  the  proposed  Temporary  National  Economic 
Committee  (TNEC)  (S.  2724,  94th  Cong.,  1st  Sess.  (1975))  all  state  that 
other  government  agencies  should  cooperate  with  them  and  give  them  the 
data  that  they  might  need.   The  laws,  however,  do  not  address  the  issue 
of  obtaining  information  from  some  agencies  which  cannot  release  their 
data.  3/   To   complete  its  studies,  the  new  commission  should  have  access 
to  such  data.  4/  Of  course,  the  new  commission  should  be  required  to 
abide  by  the  restrictions  of  the  agencies  which  give  it  the  information. 

The  other  major  source  is  business.  The  power  to  compel  submissions 
is  usually  considered  in  the  context  of  this  source.  Generally  speaking, 
there  are  two  types  of  compulsory  process  powers:  (1)  subpoena  power,  and 
(2)  periodic  or  special  report  power. 

Some,  especially  those  connected  with  NCSS,  have  argued  that  the  new 
commission  should  have  no  compulsory  process  power.  5/  They  claim  that 
the  absence  of  such  power  convinces  businesses  that  the  agency  is  non- 
regulatory.   Because  businesses  perceive  the  agency  as  objective,  they 
will  comply  voluntarily  with  any  request.  6/   Also,  companies  which  fear 
adverse  publicity — probably  all  of  those  that  the  new  commission  will  study- 
will  comply  voluntarily  with  requests  from  such  an  agency.  ]_l      in  addition, 


2/  Another  method  is  conducting  hearings.   All  agencies  studied  have 
the  power  to  conduct  hearings. 

3/   For  example,  Census.   13  U.S.C.  Sec.  9.   The  section  prohibits 
release  of  individual  reports  to  all  government  agencies  except  the 
Department  of  Commerce. 

4/   In  addition,  access  will  ease  the  burden  on  companies  which 
might~~otherwise  have  to  file  two  identical  reports.   See  CPR  experience. 

5/  NCSS  had  no  such  authority. 

6/  A  discussion  of  how  the  agency's  mission  affects  compliance  is 
discussed  infra. 

7/   Partly  because  the  newspapers  publicized  proposed  divestiture 
legislation,  the  oil  companies  willingly  complied  voluntarily  with  the 
Rodino  committee's  request  for  actual  reserve  data.   Also,  CWPS  did  not  use 
compulsory  process  in  acquiring  speedily  the  information  that  it  needed  from 
the  major  automobile  and  steel  companies.   However,  smaller  companies  were 
not  as  willing,  partly  because  they  are  not  as  visible. 
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if  compulsory  process  is  used  and  such  process  is  fought,  the  agency  will 
not  expeditiously  get  the  data,  and  thus,  the  studies  will  be  unduly 
delayed.  8/   Also,  such  agencies  generally  must  ask  the  Justice  Department 
to  enforce  those  processes,  thereby  losing  control  once  suit  is  filed. 

Most  argue  that  the  new  commission  should  have  compulsory  process 
power.   Even  if  the  commission  does  not  use  it,  it  can  threaten  companies 
that  it  will  resort  to  it.  9/   Because  the  3ureau  of  Labor  Statistics  does 
not  have  such  power,  it  believes  that  it  is  frequently  subject  to  intimidation. 

The  authority  should  include  both  obtaining  information  by  subpoena 
and  by  special  or  periodic  report.   The  power  to  compel  answers  to  a  report 
is  even  more  important  than  the  subpoena  power  because  it  is  difficult  to 
draft  a  request  for  existing  documents  when,  for  example,  a  company's 
record-keeping  system  is  unknown.   In  addition,  the  company  often  does  not 
have  the  records  the  commission  may  need  to  undertake  a  study;  for  example, 
the  allocation  of  expenses  across  product  segments.   Even  if  the  company 
does  allocate  such  expenses,  it  probably  does  not  define  the  segments  in 
the  same  way  that  its  competitors  do.   Therefore,  without  resort  to  the 
reporting  power,  comparability  is  not  achieved.  10/ 


8/  The  FTC  still  has  not  received  1974  LB,  CPR,  and  Electrical 
Equipment  data  because  the  courts  have  not  reached  final  decisions. 

9/  Although,  as  stated,  CWPS  has  never  used  (and  the  Rodino 
Committee  did  not  use)  its  compulsory  process  power,  both  warned  companies 
that  they  would  resort  to  such  power  without  voluntary  compliance.   Of 
course,  a  company  which  fears  adverse  publicity  does  not  want  newsoapers 
to  report  that  it  is  objecting  to  a  reasonable  CWPS  subpoena.   When  the 
request  is  voluntary,  on  the  other  hand,  the  company  may  conclude  that  the 
public  will  not  be  aware  of  its  refusal. 

10/   That  the  agency  only  has  "periodic"  reporting  and  not  "special" 
reporting  power  is  not  crucial.   After  all,  the  agency  can  term  a 
"special"  report  as  "periodic"  and  simply  never  use  the  report  again. 
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Obstacles 


Unless  the  data  requested  are  completely  innocuous  and  can  be  easily 
retrieved,  all  agencies  face  obstacles  in  collecting  data.   Even  if  data 
are  supplied,  the  data  may  not  be  "good."   For  example,  CWPS  requests 
actual  realized  price  information,  yet  often  only  gets  list  price  data. 

But  aside  from  the  problem  of  getting  good  as  opposed  to  some  data, 

many  agencies  face  outright  opposition  to  their  requests.  Because  such 

opposition  may  lead  to  long  court  enforcement  proceedings,  such  agencies 
sometimes  do  not  request  data  that  they  need.   11/ 

The  companies  consider  many  factors  in  deciding  whether  to  oppose  a 
request:  (1)  pending  litigation  in  which  the  information  sought  may  be 
relevant;  (2)  the  company's  perception  of  the  agency;  (3)  the  burden  of 
the  request;  and  (4)  the  pledge  of  confidentiality  made  by  the  requesting 
agency. 

The  first  variable,  pending  litigation,  cannot  be  controlled  by  the 
agency.   Although  generally  this  factor  will  not  affect  subpoena  requests, 
it  does  influence  orders  to  file  reports,  especially  when  such  orders 
require  the  allocation  of  data  to  product  segments.   Many  companies  fear 
creating  such  information  because  it  will  be  discovered  in  antitrust 
suits  brought  against  them  by  private  parties  or  the  government.   In 
addition,  companies  fear  that  if  they  create  the  data  for  an  agency  which 
they  perceive  as  simply  a  data  collector,  they  will  have  to  give  it  to 
another  agency  which  they  view  as  a  potential  adversary.   One  company  told 
NCSS  that  it  would  not  create  the  information  requested  because  it  would 
then  have  to  supply  it  to  CWTS.   Another  company  told  CWPS  that  it  did  not 
want  to  allocate  certain  profits  because  such  a  task,  which  comparatively 
easy,  would  undercut  the  company's  burden  argument  in  its  litigation 
against  enforcement  of  LB. 

The  second  variable,  perception  of  the  agency,  also  cannot  be 
controlled  by  the  agency.   However,  since  this  commission  has  not  yet  been 
established,  the  authors  of  the  enabling  legislature  can  exercise  some 
command.   Businesses  make  three  distinctions  in  forming  judgments.   The 
first  is  between  data  collector  and  data  analyzer.   Those  agencies  that  are 
perceived  as  purely  data  collection  operations,  for  example  Census,  receive 
the  most  cooperation.   The  second  and  most  important  distinction  is  between 
non-regulator  and  regulator.   Of  course,  those  agencies  which  businesses 
view  as  regulators  receive  less  cooperation.   For  example,  businesses 
routinely  supply  value  of  shipments  data  to  Census  yet  have  bitterly 


11/   Drawing  from  the  LB  and  CPR  experience,  the  FTC  steel  study  staff 
did  not  request  cost  data. 
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opposed  similar  requests  from  the  FTC  (CPR) .   The  third  distinction  is 
between  the  less  and  the  more  sophisticated  agency.   The  sophisticated 
agency  asks  for  worthwhile  information.   If  businesses  perceive  the  infor- 
mation requested  as  meaningful,  they  will  be  more  willing  to  supply  it 
than  if  they  consider  it  misleading,  ceteris  paribus. 

The  third  variable,  burden,  can  be  controlled  by  the  agency.   At 
times,  it,  too,  will  lead  a  business  to  oppose  vigorously  a  request. 
According  to  CWPS,  the  bigger  the  company,  the  more  geared  up  it  is  to 
dealing  with  the  government,  and  therefore,  the  more  likely  it  is  to 
comply  with  the  request,  ceteris  paribus.   A  smaller  company  becomes 
flustered  at  having  to  allocate  on  the  basis  of  definitions  that  do  not 
correspond  to  its  records.  1_2/   For  LB,  on  the  other  hand,  the  experience 
is  different:  the  more  diversified  the  company  (and  therefore,  generally, 
the  bigger  the  company),  the  more  difficult  is  its  task  of  allocation, 
and  therefore,  the  more  likely  it  is  to  oppose  the  request. 

Finally,  the  fourth  variable,  the  confidentiality  pledge  made  by 
the  agency,  can  be  controlled  by  the  new  commission  especially  through 
enabling  legislation.   And  many  companies  consider  confidentiality  to  be 
the  crucial  variable  when  making  the  compliance  decision.  13/   For  purposes 
of  analysis,  those  groups  to  which  the  companies  fear  release  include: 
(1)  the  public,  especially  potential  litigants  and  competitors;  (2) 
courts;  (3)  Congress;  and  (4)  other  government  agencies,  as  well  as 
personnel  in  other  sections  of  the  requesting  agency.   Protection  can 
take  the  form  of  a  statute,  a  rule,  or  a  specific  promise. 

The  public  can  utilize  the  Freedom  of  Information  Act  (FOIA)  to 
acquire  data.      Although  the  agency  cannot  control  release  under  the 
FOIA,  it  can  influence  a  court  decision  by  issuing  a  statement  analogous 
to  a  declaratory  judgment.  14/  Or  the  agency  can  promulgate  rules 
interpreting  the  FOIA.   However,  such  actions  are  clearly  not  as  effective 
as  an  enabling  statute  which  concludes  that  the  data  is  exempt  under  the 


12/  Probably  the  quality  of  the  company's  accounting  department 
plays  a  major  role  in  the  company's  decision  to  comply  or  in  the  quality 
of  the  company's  response. 

13/  Those  companies  which  were  requested  to  file  EEM  reports  were 
most  disturbed  over  the  FTC's  refusal  to  make  a  confidentiality  grant. 

14/   For  example,  FTC  asserted  that  individual  company  CPR  data  is 
exempt  from  disclosure  under  the  FOIA  until  a  certain  date. 
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FOIA,  15/  or  simply  can  never  be  made  public.   The  CWPS  statute  (Sec.  4f) 
is  an  example  ot  the  former  and  the  FTC  statute  (Sec.  6f)  is  an  example  of 
the  latter. 

The  courts  authorize  the  issuance  of  subpoenas  to  acquire  documents. 
Frequently  such  process  is  issued  when  the  reporting  company  is  an 
adversary  in  the  proceeding.   The  only  way  in  which  such  process  could 
be  thwarted  is  by  statute.   The  CWPS  statute  protects  periodic  reports 
(Sec.  4f(2))  and  the  FTC's  appropriations  act  (Pub.  L.  94-121)  protects 
LB  reports. 

Although  congressional  coinmittees  sometimes  pledge  that  they  will 
grant  confidentiality  to  data  they  receive,  generally  they  must  release 
such  data  to  other  members  of  Congress.   For  that  reason,  businesses  are 
more  likely  to  comply  if  Congress  cannot  obtain  access.   The  Census  Act 
(13  U.S.C.  Sec.  9)  and  the  FTC's  appropriations  act  protect  data  from 
Congress. 

Unless  specifically  prohibited  as,  for  example,  in  the  Census  Act  and 
the  FTC's  appropriations  act,  the  data  collector  frequently  honors  requests 
from  other  government  agencies,  or  other  divisions  of  its  own  agency.  1_6/ 
Businesses  give  much  weight  to  an  agency's  promise  that  it  will  refuse  to 
comply  with  requests  from  other  agencies  or  divisions,  especially  when 
these  businesses  believe  that  regulators  will  request  the  data.   Although 
statutory  protection  is  better,  the  collector  can  restrict  dissemination 
by  promulgation  of  rules  17/  or  by  a  pledge. 

Recommendation 

The  new  agency  should  have  compulsory  process  powers  which  include 
the  right  to  issue  subpoenas  and  the  authority  to  order  the  filing  of 
periodic  and  special  reports.   The  agency  should  also  be  granted  total 
access  to  the  data  of  other  government  agencies. 

To  ensure  prompt  compliance  with  its  requests,  the  agency  should  be 
structured  so  that  businesses  perceive  it  to  be  independent  and  objective. 
In  addition,  all  data  which  the  agency  acquires  should  be  statutorily 


15/  An  agency  can  still  discretionarily  release  data  exempt  under 
the  FOIA. 

16/  These  groups,  however,  must  abide  by  an  confidentiality  pledges 
the  collector  makes. 

17/  The  FTC  promulgated  a  rule  prohibiting  access  within  the  FTC  to 
LB  data.   41  Fed.  Reg.  28041  (1976). 
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protected  from  disclosure. 

Finally,  one  caveat:  this  memorandum's  purpose  is  limited  to  a 
discussion  of  data  collection  problems  that  a  new  commission  might  face 
and  the  suggestion  of  possible  solutions  to  such  problems.   It  has  not 
weighed    other  considerations  such  as  Census's  desire  to  keep  its 
data  confidential  and  Congress's  need  to  have  all  relevant  information 
to  design  new  legislative  proposals. 
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IX.   RECOMMENDATIONS  ON  THE 
LIME  OF  BUSINESS  REPORT 

Our  first  two  recommendations  deal  with  a  broad-scale 
review  of  what  financial  information  government  needs  and 
how  it  can  be  reported  at  the  least  possible  costs.   Our 
remaining  recommendations  deal  with  any  future  modifications 
to  the  LB  program. 

Improving  Classification  Systems 
Codes 

The  Standard  Industrial  Classification  (SIC)  is  a 
numerical  coding  system  used  throughout  the  government  as  a 
uniform  method  for  collecting  statistical  data  by  types  of 
industrial  activity,  e.g.,  agriculture,  manufacturing,  mining, 
trade,  communications.   The  system  divides  the  total  economy 
into  groups  and  industries  for  reporting  purposes. 

The  SIC  and  other  established  codes  are  of  optiuun  use 
in  collecting  data  from  companies  which  manufacture  only  one 
product.   As  companies  ha'-e  diversif ied  and  mergers  have  t?.''sn 
place,  the  attribution  of  detailed  accounting  data  to  multiple 
products  within  one  enterprise  according  to  the  codes  has 
become  very  difficult;  for  instance,  depreciation  of  equipment 
when  the  same  equipment  is  used  in  processing  different  products. 

The  SIC  grew  out  of  recognition  by  an  interagency  task 
force  in  1934  that  existing  collection  methods  did  not  serve 
new  needs  of  the  government. 
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The  Commission  believes  that  the  same  process  must  take 
place  again,  i.e.,  recognition  must  be  given  to  the  fact  thac 
the  existing  codes  do  not  meet  the  needs  of  the  government  to 
relate  accounting  data  to  multiple  products.   The  Commission 
recognizes  that  in  some  government  information  programs,  such 
as  the  Line  of  Business  program  of  the  FTC,  it  is  necessary 
that  data  be  reported  on  the  basis  of  specified  product  or 
industry  categories  so  that  the  data  of  different  companies  are 
comparable.   But  differences  between  the  categories  used  for 
reporting  and  company  practices  in  maintaining  data  can  add 
to  the  cost  of  reporting. 

It  is  suggested  that  a  working  group  be  formed  of  govern- 
ment agencies  and  representatives  of  business  and  consumer 
groups  to  develop  standards  which  will  facilitate  the  collec- 
tion, tabulation,  presentation,  and  analysis  of  financial  data. 
It  is  vital  that  this  be  a  joint,  cooperative  effort  with  full 
participation  on  the  part  of  industry,  consumer  group.-.-,  and 
agencies  to  develop  compatible  classifications. 

Recommendation  No.  1 

To  improve  the  quality  of  data  and  reduce  the  burden 
imposed  to  the  extent  possible,  the  Commission  on  Federal 
Paperwork  recommends  that  an  interagency  committee  be  estab- 
lished by  OMB  and  GAO  to  develop  improved  and  more  compatible 
classification  systems  serving  the  needs  of  Federal  agencies. 
The  interagency  committee  should  establish  an  advisory  commit- 
tee, including  representatives  of  the  FASB  and  industry  repre- 
sentatives as  well  as  interested  consumer  groups,  forming  a 
representative  working  group  of  producers  and  users  of  this  data 
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Compatible  Methods  of  Classification 

The  segmentation  of  a  business  enterprise  for  it's  internal 
management  needs  and  lines  of  business  reporting  of  information 
are  two  methods  of  fragmenting  corporate  structure;  they  may  or 
may  not  be  compatible,  according  to  the  management  information 
system  of  the  corporation. 

An  effort  must  be  established  to  try  to  merge  these  two 
basic  concepts  into  a  compatible  scheme  of  classification.. 
This  can  only  be  accomplished  if  the  group  studying  the  problem 
includes  accountants,  statisticians,  businessmen,  financial 
analysts,  economists,  and  some  of  the  users  of  these  statistics. 

On  July  1,  1973,  the  Financial  Accounting  Standards  Board 
(FASB)  was  established  as  a  successor  to  the  Accounting 
Principles  Board  (APB)  of  the  American  Institute  of  Certified 
Public  Accountants  (AICPA) .   The  FASB  was  created  as  an 
organization  to  promulgate  accounting  principles  for  applica- 
tion to  financial  statements  of  business  enterprises. 

In  Dacettber  1973,  the  FASB  published  its  statement  en 
Financial  Reporting  for  Segments  of  a  Business.  Although  it 
specifies  other  accounting  principles  for  segment  reporting, 
the  statement  does  not  impose  any  requirement  that  corporations 
use  a  comparable  system  of  segment  definitions. 

We  believe  that  the  Federal  agencies  should  use  FASB 
statements  as  a  basis  for  working  with  industry  and  government 
users  to  develop  modifications  to  segment  reporting  programs. 
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■Recommendation  No.  2 

The  Commission  on  Federal  Paperwork  recommends  that  the 
interagency  committee  take  into  account  FASB  Statement  #14 
or  other  relevant  FASB  statements  and  that,  where  necessary, 
the  interagency  committee  consider  supplementing  the  FASB 
standards  to  reflect  classifications  needed  by  government. 

LB  Program 
There  have  been  perceptions  on  all  sides  of  the  LB 
controversy  that  the  other  parties  were  unwilling  to  cooperate, 
Whatever  is  in  fact  the  case,  cooperation  with  the  recommenda- 
tions made  herein  should  provide  a  more  than  adequate  oppor- 
tunity for  a  meaningful  exchange  of  views. 

Re co mm. e ndation  No.  3 

The  Commission  on  Federal  Paperwork  urges  the  FTC,  the 
FASB,  industry,  and  government,  and  other  users,  to  work 
together  during  all  phases  of  the  development  of  modifica- 
tions to  the  LB  program. 

Recommendation  No.  4 

The  Commission  on  Federal  Paperwork  urges  the  FTC  to 
provide  prior  notice  and  an  opportunity  for  interested  persons 
to  comment  with  respect  to  any  future,  non-minor  changes  in 
the  LB  program. 
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Cost 

The  Commission  believes  that  public  policy  should  be 
based  upon  a  full  understanding  of  the  burdens  imposed  by 
government.   A  program  generating  paperwork  burdens,  how- 
ever meritorious  it  may  be,  does  a  disservice  to  the  public 
unless  it  is  imposed  only  after  a  reasonable  assessment  of 
its  values  as  well  as,  and  in  light  of,  its  burdens. 

Recommendation  No.  5 

The  Commission  on  Federal  Paperwork  recommends  that 
the  FTC  continue  to  assess  the  compliance  burden  entailed 
by  its  LB  program  in  light  of  the  value  of  the  information 
requested,  and  take  into  account  in  future  developments 
relating  to  accounting  standards,  any  systems  that  may  be 
developed  for  classifying  products  or  industries,  and  other 
matters  bearing  on  the  cost  of  providing  the  data  and  the 
utility  of  the  data. 

Confidentiality 

The  private  sector  has  always  been  concerned  that  data 
furnished  to  the  government  might  be  disclosed  in  a  way 
which  would  adversely  affect  individual  companies.   Provi- 
sions have  been  made  in  specific  laws  to  assure  respondents 
that  data  filed  with  government  agencies  would  not  be  fur- 
nished to  others  without  their  knowledge,  or  to  the  company's 
impairment.   With  this  assurance,  companies  have  submitted 
answers  to  the  information  requested. 
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While  there  is  precedent  for  maintaining  confidentiality 
of  business  data,  in  recent  years  more  people  have  argued 
that  disclosure  is  in  the  interest  of  the  general  public. 

While  consumer  groups  support  disclosure  in  almost  all 
areas  relating  to  business,  they  recognize  that  there  may  be 
areas  where  the  disclosure  of  information  may  weaken  competi- 
tion, for  instance,  information  relating  to  Research  and 
Development.   In  conversations  with  the  Consumers  Union,  it 
was  suggested  to  us  that  there  needs  to  be  a  systematic- 
study  to  illuminate  the  ramifications  of  disclosing  specific 
kinds  of  business  data. 

The  Select  Committee  on  Small  Business  and  the  Securities 
and  Exchange  Commission  have  also  expressed  an  interest  in 
such  a  study. 

The  Commission  does  not  take  a  position  on  the  overall 
question  of  confidentiality  of  business  data,  but  believes 
that  decisions  should  be  made  through  an  open  hearing  process 
and  through  systematic  study  of  the  issues. 

We  believe  that  unless  the  confidentiality  issues  are 
settled,  financial  information  necessary  for  policy  making 
and  analysis  will  not  be  voluntarily  submitted  to  government. 
Recommendation  No.  6 

The  Commission  recommends  that  in  any  future  modifications 
of  the  LB  program,  the  FTC  should  continue  its  development  of 
guidelines  concerning  the  types  of  data  generally  entitled  to 
confidential  treatment  and  the  nature  of  such  treatment,  in 
consultation  with  other  agencies  and  interested  parties, 
including  notice  and  an  opportunity  for  comment. 
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SUBMISSION  OF  IRA  MILLSTEIN 

•Weil.  Gotshal  &  Manges 

707    TirTM    avEnuE      •       NtWYORK,  N,T,    IOC22  CAfltt^tOOM*" 


*-:  :    -  - 


February  25,  1977 


Honorable  Frank  Horton 

Chairman 

Commission  on  Federal  Paperwork 

1111  Twentieth  Street,  ln'.W. 

Washington,  D.C.   2053  2 

Dear  Mr.  Chairman: 

Since  1974,  we  have  represented  a  number  of  companies 

in  connection  with  the  Federal  Trade  Commission's  Line  of  Busi- 
ness Report  Program.   These  companies  include  Aluminum  Ccmpar.y 
of  America,  Arm.co  Steel  Corporation,  The  Coca-Cola  Company,  F. 
I.  cu  Pont  de  Nemours  and  Company,  General  Electric  Company, 
General  Motors  Corporation,  International  Harvester  Company, 
International  Paper  Company,  Krafcco  Corporation,  Cweus- 
Illinois,  Inc.,  and  Union  Carbide  Corporation. 

■Linrcugn.  tne  courtesy  ot  your  statt  on  i_ne  ^cmmios—or. 
on  Federal  Paperwork,  we  were  able  to  afford  these  companies  an 
opportunity  during  the  course  of  the  past  few  days  to  review 
your  Commission's  "P.eccmmendatior.5  on  the  Line  of  Business  Re- 
porc",  a  copy  of  which  is  annexed  hereto  and  made  a  part  hereof 
by  reference.   We  wish  to  advise  your  Commission,  en  behalf  of 
these  companies ,  that,  based  on  their  review  of  these  Reccmmer.da- 
.tions  and  their  leng-s tending  views  in  connection  with  this 
matter,  they  support  these  Recommendations  in  principle  and  agree 
that  the  P.ecommer.dations  should  serve  as  a  cons  true  tive  basis  for 
a  joint,  cooperative  effort  between  business  and  government  to 
explore  in  depth,  and  attempt  to  resolve,  the  manifold  complex 
oroblems  raised. 

While  these  companies  may  not  necessarily  agree  with 
all  statements  and  positions  set  forth  in  z'r.^    Recommendations  or 
in  the  rercrt  which  we  understand  wil   be  issued  in  connection 
therewith,  they  are  encouraged  by  your  Commission's  recognition 
of  industry's  fundamental  problems  and  conoerns  with  respect  to 
line  of  business  reporting  as  that  concept  has  been  defined  by 
the  PTC  in  its  efforts  to  implement  en  13  program.   Specif ically, 
these  oompanies  endorse  the  proposed  establishment  of  an  inter- 
aaencv  committee   and  advisor-*  committee  to  inc_uce  incus  trv  ree- 
r es en t a t iv e s   to  serve  as  a  torum  tor  tnoroc.-""".  ana_'-*sts  ot  tne 
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;il,  Gotshal  &   MangiS 


-    c — 


: rar..<   ricrtor. 


February  25,  1977 


per  tine: 
and /or  i 


:  issues,  and  look  forward  to  participating  individually 
trough  aoorooriate  industry  srcuos  or  representatives  in 


the 


r.r/ii-1 


or:<  or  tnese  com- .ictees. 


Of  course 


:r.e  contanie; 


:io: 


:nis  re=;a: 


..,•  _u 


r.cut 


pos:.- 
rejudice  to  their  positions  in 
pending  litigation  challenging  the  line  of  business  program  being 
conducted  by  the  Federal  Trade  Commission  or  to  their  view  that 
any  such  governmental  line  of  business  statistical  program  should 
be  conducted  by  the  Census  Bureau  as  a  neutral  agency,  and  not  by 
an  enforcement  and  regulatory  a^encv  such  as  the  7TC. 


Very  truly  yours, 
WEIL,  GOTSHAL  &   MANGE; 


^^afm^^^ 


i 


1  Ira  M.    Millstein 
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Armonk,  New  York  10504 


April  28,  1977 


Mr .  Terry  Lytle 

Subcommittee  on  Antitrust  and  Monopoly 

Room  A517 

119  D  Street,  N.  E. 

Washington,  D.  C.  20510 

Dear  Mr.  Lytle, 

As  I  understand  the  Committee's  current  interest  in  antitrust 
procedures,  time  of  resolution  of  "big"  cases  and  questions  of  delay 
are  matters  of  principal  concern .    Obviously  the  length  of  time  involved 
in  the  IBM  case  has  to  be  a  focus  of  attention ,  particularly  since  Attorney 
General  Bell  has  made  public  reference  to  it  on  a  number  of  occasions. 

I  have  drafted  the  attached  questions  because  I  think  the 
answers  will  provide  the  Committee  with  objective  factual  data  from 
which  members  can  draw  their  own  conclusions.    While  I  intend,  in 
accordance  with  our  telephone  conversation ,  to  submit  answers  to  the 
Committee  early  next  week,  I  thought  the  Committee  might  wish  to  sub- 
mit these  or  similar  questions  to  the  Department  or  that  it  might  wish 
to  ask  additional  questions  of  IBM .    I  am  happy  to  respond  to  any  factual 
questions  which  I  can  consistent  with  my  responsibilities  to  the  Court 
and  IBM  though ,  of  course,  I  cannot  comment  on  the  merits  of  the  liti- 
gation, or  rulings  by  the  Court  with  respect  to  the  merits. 

Sincerely , 


Nicholas  deB .  Katzenbach 
NdeBKrkr 
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United  States  v.  IBM 

Commencement  of  the  Action 

1.   When  did  the  action  commence? 

a.  How  long  did  the  pre-complaint  investigation  last? 

b.  Did  the  defendant  cooperate  in  the  pre-complaint 
investigation  phase? 

c.  Was  there  pre-complaint  discovery?   Describe. 
Pretrial  Discovery 

1 .  Document  demands 

When  did  the  parties  first  seek  the  production 
of  documents?   How  many  documents  were  produced? 
Describe  the  document  production. 

2.  Interrogatories 

Did  the  parties  serve  written  interrogatories 
on  each  other?   When?   Describe. 

3.  Depositions 

When  did  oral  depositions  begin?   How  many  were 
taken?   Describe  the  parties'  deposition  programs. 
Explain  the  delay  between  the  commencement  of  the 
action  and  the  beginning  of  oral  depositions. 

4.  Completion  of  discovery 

Is  pretrial  discovery  complete?   If  not,  what 
remains  to  be  done? 
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Trial 

1.   Readiness  for  trial 

a.  When  did  either  of  the  parties  first  seek 
a  trial? 

b.  What  was  the  first  trial  date  set  by  the 
Court? 

c.  Did  either  party  request  a  postponement? 
Why?   Did  the  other  party  object  to  the 
request  for  a  postponement? 

d.  What  caused  the  delay  in  the  commencement 

» 
of  trial? 

e.  When  did  each  of  the  parties  first  announce 
that  it  would  be  ready  for  trial? 

f.  Is  there  an  agreed-upon  statement  of  issues? 
Has  any  attempt  been  made  to  narrow  the  issues 
for  trial? 

g.  Was  the  complaint  amended  prior  to  trial? 
If  so,  when  and  why? 

h.   What  effect,  if  any,  did  the  amendment  of  the 

complaint  have  on  the  readiness  of  the  parties 

for  trial? 
i.   Approximately  how  much  of  the  trial  record  to 

date  concerns  issues  raised  by  the  amended 

complaint? 
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2.  Length  of  trial 

a.  When  did  trial  commence? 

b.  How  many  trial  days  have  there  been? 

3.  Trial  witnesses 

a.  How  many  live  witnesses  have  testified 
so  far? 

b.  How  many  more  does  the  Department  expect 
to  call  in  its  direct  case? 

c.  How  many  of  the  trial  days/transcript  pages 
have  been  taken  up  with  the  testimony  of 
live  witnesses?, 

d.  How  many  live  witnesses  does  IBM  expect  to 
call? 

e.  What  has  been  the  length  of  direct/redirect 
examination  and  the  length  of  cross/recross 
examination? 

f.  What  is  the  average  length  of  witness  testi- 
mony (days  or  number  of  transcript  pages)? 

g.  How  many  witnesses  have  testified  by  deposi- 
tion? 

h.   How  many  witnesses  have  been  added  to  the 

parties'  witness  lists  since  the  trial  began? 
4  .   Dei  'ositions  and  documents  at  trial 

a.   How  many  exhibits  have  been  offered  by  the 
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parties? 

b.  How  many  more  are  expected  to  be  offered? 

c.  How  many  trial  days/transcript  pages  have 
been  taken  up  with  the  offering  of  depositions 
and  documents. 

What  other  considerations  have  caused  the  delay 
in  this  case? 
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U.S.  v.  IBM 
Principal  Reasons  for  Trial  Delays 


1.    1969-late  1971 


Discovery.   Almost  nothing  happened  for  three 

years,  except: 

(i)   IBM  interrogatories 

(ii)  DJ  document  demand 

In  late  1971,  the  DJ  trial  staff  changed.   Raymond 

M.  Carlson,  entirely  new  to  the  case,  replaced 

Burton  Thorman  as  lead  counsel. 

Reasons  for  delay  during  that  period: 

(i)   DJ  apparently  not  ready--at  least  unwilling 

to  proceed 
(ii)  New  staff  at  end  of  year  necessitated  further 

delay 


2.    1972-1973 


Discovery 

(i)   DJ  participated  in  document  discovery  and 

depositions  by  private  parties  in  private 

actions  against  IBM. 
(ii)  government  agency  depositions 
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b.  IBM  announced  ready  for  trial  (September  26,  1972) 

c.  IBM  moved  for  trial  on  market  definition  issues 
(October  16,  1972).   Motion  denied. 

d.  The  same  group  of  lawyers  representing  IBM  tried 
two  cases  involving  part  of  the  same  issues: 
Greyhound  v.  IBM  -  May-July  1972 

Telex  v.  IBM  -  April-June  1973 

e.  Trial  court  set  trial  schedule  in  U.  S.  v.  IBM; 
the  trial  was  to  commence  October  7,  1974 

1974-1975 

a.  Discovery 
(i)   Census 

(ii)  Witness  depositions 
(iii)  depositions  of  IBM 
(iv)  government  agency  depositions 

b.  DJ  moved  in  July  1974  to  adjourn  trial  date.   IBM 
opposed  that  motion.   The  trial  date  was  adjourned 
to  a  date  after  December  2,  1974.   Subsequent 
requests  for  adjournment  were  made  by  DJ;  trial 
was  adjourned  to  February  18,  1975  and  finally  to 
May  19,  1975. 
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Reasons  for  adjournment  of  trial 

(i)    "MR.  CARLSON:  .  .  .we,  the  government,  had 

concluded  that  taking  the  government's  overall 
status  of  preparation  as  of  that  time,  we  were 
at  the  very  best  no  less  than  60  days  behind 
a  schedule  which  looked  to  trial  on  October  7." 
(Pretrial  Conference,  July  25,  1974,  tr.  3). 

(ii)   "MR.  CARLSON:  ...  It  is  fair  to  say  that  I 

have  never  seen  a  clerical  job  as  badly  done  in 
my  history  in  the  Department  of  Justice  and 
because  of  that  we  were  two  weeks  later  than  I 
expected  to  be  .  .  ."   (Pretrial  Conference, 
January  3,  1975,  tr.  14). 

(iii)   "THE  COURT:   Are  you  ready  for  trial,  Mr. 
Carlson? 

"MR.  CARLSON:   I  am  not." 

(Pretrial  Conference,  March  4,  1975,  tr.  57). 


4.    1975-1977 


Number  of  witnesses.   Since  May  19,  1975,  only  45 

Government  witnesses  have  testified.   Cross-examination 

of  three  has  not  been  concluded. 

(i)   95  of  the  witnesses  on  DJ's  June  3,  1974, 

witness  list  were  dropped  out  of  a  total  of 
about  162;  we  expect  that  others  will  be 
dropped. 

(ii)  22  witnesses  were  added  since  the  trial  began. 

Estimates  of  time.   Before  trial,  the  Government's 

lead  counsel  estimated  that  the  Government's  case 

would  last  60  calendar  days; 

(i)    "MR.  CARLSON:  .  .  .  [T]he  trial  itself  from 
the  standpoint  of  live  witnesses,  as  far  as 
the  government  is  concerned,  I  would  think 
would  not,  as  I  contemplated  in  my  mind  run 
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longer  than  60  days.   I  am  thinking  of  60 
calendar  days  not  60  trial  days."   (Pretrial 
Conference,  Nov.  7,  1973,  Tr.  174); 

(ii)   "MR.  CARLSON:  .  .  .  with  respect  to  the 

estimate  that  I  as  counsel  for  the  Government 
gave  the  Court  with  respect  to  the  length 
of  the  Government's  case,  some  time  ago,  my 
views  on  that  have  not  changed  radically  if  at 
all,  as  of  the  present  time."   (Pretrial  Con- 
ference, July  8,  1974,  Tr .  10); 

(iii)   "MR.  CARLSON:  ...  It  remains  my  position 
and  the  government's  position  that  the 
government's  case  will  take  approximately 
sixty  trial  days .   I  have  not  changed  my 
position  on  that  at  all."   (Pretrial  Conference, 
January  3,  1975,  Tr.  45) 

Direct  and  redirect  examination  have  averaged  about 
twice  as  long  as  DJ  estimated.   Cross-examination 
has  been  commensurately  lengthy. 

Experience  of  examining  lawyer.   Government  lead 
counsel  has  not  examined  a  witness  since  July  1975. 
Most  of  D J ' s  examining  lawyers  were  young  and  in- 
experienced.  At  the  beginning  of  the  trial,  Mr. 
Carlson  said: 

"Your  Honor  will  understand  that  the  members  of 
the  Government  staff,  some  of  whom  are  appearing 
in  court  for  the  first  time,  are  a  group  that  is 
relatively  young  and  inexperienced.   We  request 
your  Honor's  oatience  .  .  .  ."   (May  19,  1975,  tr. 
136)  . 

DJ  is  now  about  to  change  lead  counsel  again.   Mr. 

Staal ,  who  has  conceded  that  he  knows  nothing  about 

this  case,  will  replace  Mr.  Carlson. 

DJ  now  seeking  to  reopen  pretrial  discovery  and 

depose  over  300  of  our  listed  witnesses  whom  the 
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Government  had  earlier  elected  not  to  depose  before 
trial.   In  our  opinion,  if  the  Court  permits  that  to 
take  place  the  trial  will  have  to  be  adjourned 
for  more  than  a  year. 


704 


[  '!  !  ! 


,\//i/'  >//f///t/tr//  ,   sOr/.i///'-).).    ft tn-//t '/JJ**    ';(>//<><{//<>/ 


Arimiiik.Ni-wYiirli  lOTjO-t 


Office  uf  ihr  lire  President 

and  (ienerul  Counsel 


July  13,  1977 


The  Honorable  John  H.  Shenefield 
Acting  Assistant  Attorney  General 
Room  3109 

Department  of  Justice 
Washington,  D.  C.  20530 

Dear  Mr.  Shenefield: 

I  have  your  letter  of  July  6.   While  it  performs 
the  function  of  a  non-committal  reply,  it  is  in  no  other 
sense  a  response  to  my  letter  of  May  18.   I  owe  you  the 
courtesy  of  telling  you  my  reasons  for  this  conclusion. 

First,  while  you  express  interest  in  expediting 
the  IBM  case  I  assume  you  are  aware  that  your  Division 
simultaneously  seeks  a  massive  new  discovery  program  in 
the  case  to  prepare  for  the  cross-examinations  of  IBM's 
witnesses  --  a  program  which  would  involve  many  months 
of  additional  delay.   No  reason  as  yet  has  been  given  to 
justify  this  delay.   After  the  Department  has  been  pre- 
paring and  trying  the  case  for  almost  ten  years,  I  frankly 
cannot  conceive  a  legitimate  one.   If  the  Division  had 
wanted  to  depose  the  witnesses  on  IBM's  witness  list 
submitted  well  before  the  trial  began,  you  as  a  trial 
lawyer  know  that  the  time  to  do  so  was  before  the  trial 
began.   The  Government's  trial  lawyers  at  that  time, 
including  Mr.  Carlson,  who  is  still  the  Government's  senior 
trial  counsel,  elected  advertently  and  specifically  not 
to  do  so. 

This  proposed  new  discovery  program  is  so  totally 
inconsistent  with  any  desire  to  expedite  the  case  that  I 
find  it  difficult  to  arrive  at  any  conclusion  other  than 
that  arrived  at  by  Mr.  Barr  in  his  attached  affidavit. 
Nov/  that  Judge  Edelstein  has  ordered  the  Department  to 
respond  to  IBM's  Memorandum  in  Opposition  to  your  request 
for  new  discovery  in  the  midst  of  trial,  I  expect  that  in 
line  with  the  intention  expressed  in  your  letter,  you 
will  personally  review  and  be  prepared  to  defend  whatever 
justification  the  Division  may  now  propose  in  support  of 
such  an  unprecedented  request. 
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Second,  my  May  18th  letter  suggested  the  possi- 
bility of  this  discovery  and  how  it  could  be  focused  and 
narrowed  by  agreement  on  the  scope  of  the  issues  in  this 
case.   Surely  the  Division  must  now  know  what  it  believes 
it  has  proved  and  what  it  has  failed  to  prove,  and  what 
specific  issues  it  believes  IBM's  defense  must  meet.   That 
would  be  at  least  a  starting  point  in  cutting  down  the 
time  involved  in  further  trial.   If  the  Division  supports 
Judge  Bell's  view  as  to  the  importance  of  defining  the 
issues  in  large  antitrust  cases  in  advance  of  trial,  it 
can  hardly  dispute  the  value  of  at  least  defining  the 
issues  it  seeks  to  present  to  the  Court  now  that  it  is 
about  to  complete  its  affirmative  case. 

Third,  about  a  year  of  the  Department's  trial 
presentation  has  consisted  of  presentation  of  evidence 
substantially  identical  to  that  presented  in  the  Telex 
and  CalComp  cases.   Over  fifty  trial  days  have  been 
concerned  with  facts  and  issues  present  in  the  Memorex 
case.   A  unanimous  Tenth  Circuit  decided  Telex  in  favor 
of  IBM  on  the  issue  of  violation  vel  non  and  Telex  with- 
drew its  Petition  for  Certiorari;  Judge  McNichols  granted 
IBM  a  directed  verdict  on  the  issue  of  violation  vel  non 
in  CalComp;  Judge  Conti  is  at  least  contemplating  summary 
disposition  of  all  or  part  of  Memorex  because  of  these 
prior  trials  and  decisions,  and  will  in  any  event  have 
disposed  of  that  case  long  before  the  IBM  trial  is  completed. 
Why  is  the  Department  expending  time  and  energy  and  money 
to  try  identical  facts  and  identical  questions  of  law  when 
all  these  facts  and  all  these  issues  will  have  been  fully 
litigated  and  decided  by  two  circuits  long  before  this 
case  is  concluded?   What  conceivable  sense  does  this  make? 
The  Department  has  no  new  facts,  and  if  it  believes  the 
law  as  laid  down  in  Telex  is  wrong  it  had  and  still  has 
obvious  ways  of  obtaining  an  early  Supreme  Court  decision 
as  to  whether  it  is  right  or  wrong  without  spending  the 
time  and  money  to  recreate  a  record  that  has  long  since 
been  made  in  these  other  cases. 

My  May  18  letter  suggested  that  I  would  welcome 
the  opportunity  to  discuss  with  you  measures  for  expediting 
the  IBM  case.   While  you  are  hopeful  that  IBM  will  join 
with  the  Department  in  seeing  that  the  case  moves  with 
dispatch,  you  have  not  responded  to  the  idea  of  a  discussion 
that  could  move  us  toward  that  end. 
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As  soon  as  you  are  confirmed,  I  believe  you 
ought  to  meet  with  me  to  explore  means  of  achieving  the 
goal  we  both  espouse.   Surely  the  actions  and  inactions 
of  your  predecessors  have  left  you  with  no  more  important 
piece  of  unfinished  business  —  an  albatross  that  threatens 
to  bring  the  very  concept  of  government  antitrust  litigation 
into  disrepute. 


Sincerely  yours, 

MA  M  $$ 

Nicholas  deB .  Katzenbach 


cc:   The  Honorable  Michael  J.  Egan 
Associate  Attorney  General 
Department  of  Justice 
Washington,  D.  C.  20510 

The  Honorable  Edward  M.  Kennedy 
United  States  Senate 
Washington,  D.  C.  20510 
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»SS'S*ANT  ATTORNEY  GENERAL 
ANTITRUST  QlVlSlON 


Wimttb  States!  ©epartmr  nt  of  justice 

WASHINGTON,  D.C.  20530 


0  G  JUL  1977 


Nicholas  deB .  Katzenbach,  Esquire 
International  Business  Machines  Corp. 
Office  of  the  Vice  President 

and  General  Counsel 
Armonk,  New  York   10504 

Dear  Mr.  Katzenbach: 


Thank  you  for  your  letter  of  May  18,  1977  relating 
to  the  IBM  case.   We  are  very  much  interested  in  the 
expedition  of  that  case  and  are  continually  exploring 
various  means  of  achieving  that  goal.   We  are  hopeful 
that  you  will  join  with  us  to  see  to  it  that  the  case 
moves  with  dispatch. 

The  issues  are  too  important  to  be  allowed  to  sink 
into  a  procedural  quagmire.   We  appreciate  your  views 
and  we  will  certainly  consider  your  suggestions  carefully. 


incerely^yours , 


Johri  H.  Shenefield 
Acting  Assistant  Attorney  General 
Antitrust  Division 
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UNITED  STATES  DISTRICT  COURT 
SOUTHERN  DISTRICT  OF  NEW  YORK 


UNITED  STATES  OF  AMERICA, 

Plaintiff, 

- again st- 

INTERNATIONAL  BUSINESS  MACHINES 
CORPORATION, 

Defendant. 


STATE  OF  NEW  YORK, 


)  ss. 


69  Civ.  200 
Civ.  No.  72-344 
(Consolidated) 
(D.N.E.) 

AFFIDAVIT  OF 
THOMAS  D.  BARR 


COUNTY  OF  WESTCHESTER,   ) 


THOMAS  D.  BARR,  being  duly  sworn,  deposes  and 
says: 

1.  I  am,    and  have  been  since   the   filing  of   the 
complaint,    one  of  the  attorneys   for   International  Business 
Machines  Corporation    (IBM)    in  the  above-entitled  action. 

I  am  fully  familiar  with  all  prior  proceedings.   I  make 
this  affidavit  in  response  to  the  Notice  of  Motion  and 
Motion  for  Authority  to  Issue  Deposition  Subpoenas,  dated 
June  22,  1977. 

2.  Plaintiff's  motion  is  a  subterfuge.   In  form 
it  seeks  an  unnecessary,  meaningless  amendment  to  Pretrial 
Order  16  and  the  right  to  take  twenty-eight  depositions. 
Those  matters  could  easily  have  been  the  subject  of  stipula- 
tion if  they  were  what  was  truly  involved  in  plaintiff's 
motion.   In  substance,  however,  the  motion,  if  granted,  will 
abort  the  trial  for  at  least  a  year  by  reopening  discovery 
to  take  several  hundred  depositions  of,  and  obtain  document 
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production  from,  defendant's  witnesses. 

3-  Over  the  last  three  months  it  has  been  impos- 
sible for  us  to  obtain  a  list  of  the  witnesses  or  even  a 
reasonably  fixed  number  of  the  witnesses  which  plaintiff 
wishes  to  depose.  We  know  that  plaintiff  wishes  to  take 
some  substantial  number  of  depositions  and  to  have  document 
production  from  those  witnesses.   We  know  from  the  state- 
ments made  to  us  and  to  the  Court  (Tr.  44164)  that  the 
number  of  depositions  presently  contemplated  is  in  the 
hundreds.  We  know  that  plaintiff  has  not  given  us  any  con- 
sistent rhyme  or  reason  for  deposing  any  particular  witness 
or  group  of  witnesses.   Hence,  we  have  no  way  of  knowing 
exactly  what  plaintiff  is  seeking.   We  only  know  the  number 
is  probably  between  200  and  400. 

4.   The  present  motion  is,  however,  a  useful 
lesson  in  what  plaintiff  re illy  seeks.   It  seeks  authority 
to  take  twenty-eight  depositions  immediately  and  makes  clear 
that  more  than  200  more  may  follow.   (See  Plaintiff's 
Memorandum,  pp.  1-2.)   Let  me  examine  that  list  of  twenty- 
eight  briefly.   We  have  told  plaintiff's  counsel  that  we 
will  seek  to  add  at  least  twenty- four  witnesses  and  have 
provided  them  with  a  list  of  those.  We  have  stated  to  the 
Court  and  counsel  for  plaintiff  that  we  agree  that  they  are 
entitled  to  depose  those  witnesses  and  to  have  document 
production  and  that  we  will  undertake  to  schedule 
such  depositions  forthwith  at  our  mutual  convenience. 
However,  plaintiff  now  unnecessarily  seeks  permission 
to  depose  four  of  those  new  witnesses — Messrs.  Haughton, 
Lautenbach,  Pomerene  and  Tordella.   We  were  advised 
yesterday  that  plaintiff  will  promptly  submit  an 
agreed  amendment  to  Pretrial  Order  16  regarding 


710 


the  other  new  witnesses. 

5.   AIL  of  the  remaining  twenty- four  witnesses 
involved  in  the  present  motion  have  been  on  our  witness 
list  since  mid-1974.  Not  only  did  plaintiff  have  the  full 
opportunity  to  depose  all  of  those  witnesses  before  trial, 
but  it  did  in  fact  depose  five  of  them — Messrs.  Bloch,  Cary, 
Case,  Evans  and  Fisher.   Those  five  witnesses  have  already 
been  deposed  by  plaintiff,  and  the  private  counsel  with 
whom  they  cooperate,  for  a  total  of  fifty-two  days.  Frank 
Cary,  IBM's  Chairman  and  Chief  Executive  Officer,  alone  has 
been  deposed  for  twenty-eight  days  and  the  transcript  for 
that  testimony  alone  exceeds  3200  pages.  Three  other 
witnesses — Messrs.  Hiatt,  Opel  and  Winger — have  also  been 
deposed  by  counsel  for  other  plaintiffs.   Moreover,  Messrs. 
Cary,  Evans,  Fisher  and  Winger  testified  and  were  extensively 
cross-examined  in  Telex  v.  IBM  and  that  testimony  is  the 
subject  of  a  stipulation  here.   Certainly,  repetitive 
examination  of  witnesses  is  both  harassing  to  us  and 
useless  to  plaintiff. 

6.  Thus,  the  first  list  of  twenty-eight  brackets 
the  field.   Some  of  the  depositions  sought  we  concede 
plaintiff  is  entitled  to  take  and  we  would  happily  arrange 
them  without  bothering  the  Court  at  all.   Eight  of  the 
persons  sought  have  been  deposed  and/or  testified  at  length 
and  there  is  not  the  slightest  effort  made  to  show  why  they 
should  be  repeated.   The  conclusion  from  the  representations 
to  the  Court,  our  discussions  and  the  first  list  is 
obvious — plaintiff  wants  to  reopen  discovery  in  a  massive 
way.  Never  in  our  experience  nor  in  any  precedent  we  can 
find  has  any  such  massive  effort  to  reopen  discovery  ever 
been  made  by  any  party  in  any  case  in  any  court. 

7.  I  must  admit  that  I  cannot  understand  in 
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terms  of  the  proper  conduct  of  this  case  why  plaintiff's 
new  counsel  would  want  to  take  all  these  depositions  now. 
They  have  had  an  unprecedented  amount  of  discovery  already 
and  we  have  already  tried  three  cases — Greyhound ,  Telex  and 
0\lComp.   I  think  no  company  in  the  history  of  our  country 
has  had  more  of  its  officers  and  employees  deposed,  or 
produced  more  documents,  or  answered  more  interrogatories, 
or  written  more  briefs — in  short  no  defendant  has  ever 
commenced  its  defense  with  its  hand  more  totally  exposed. 
Plaintiff  does  not  lack  for  information  to  be  used  for 
cross-examination  and  obviously,  lead  counsel  from  1973-19  75, 
Messrs.  Carlson  and  Widmar,  concluded  they  had  all  they 
needed  when  they  committed  to  commencement  of  the  trial. 
Moreover,  plaintiff  has  a  new  set  of  counsel  with  very  little 
knowledge  of  the  case  or  the  record.  Why,  then,  should 
virtually  the  first  step  be  to  plunge  the  new  trial  team 
into  a  huge,  new  discovery  program?  Particularly  why,  since 
it  is  clear  that  neither  they  nor  we  can  possibly  carry  on 
that  discovery  program  and  the  trial  at  the  same  time , 

8.  If  we  go  down  another  path,  there  may  be  other 

reasons  for  the  motion.   In  my  opinion,  plaintiff  knows  its 

case  is  hopelessly  lost  just  as  Greyhound,  Telex  and  CalComp 

were  lost.   Even  applying  the  most  liberal  rules  of  admis- 

i 
sibility,  there  is  almost  no  competent  evidence  to  support 

plaintiff's  claims.   Giving  plaintiff  the  benefit  of  every 

inference,  the  testimony  has  been  overwhelmingly  against 

plaintiff.   The  effect  of  granting  the  instant  motion  might 

be  to  cause  a  case  which  is  hopelessly  lost  to  abort  in  chaos 

and  confusion. 

9.  Who  will  be  responsible  then  for  the  collapse 
of  the  case?   It  i3  generally  true  that  the  party  who  seeks 
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delay  is  the  party  without  a  case  on  the  merits .   Both  are 
true  here.  Plaintiff  is  seeking  delay  here.   If  it  succeeds, 
attention  may  then  shift  away  from  a  meaningless  set  'of 
unsupported  claims  to  a  controversy  over  discovery  that 
should  have  been  finished  three  years  ago.  That"  delay  will 
be  sought — if  the  motion  is  granted — again  and  again  on  the 
ground  that  plaintiff's  counsel  is  not  ready  to  proceed. 

10.  That  excuse  has  been  used  repeatedly  to 
delay  the  trial  in  the  past.   Thust 

—  On  September  26,  1972,  .1  stated  that  IBM  was 
then  ready  for  trial  and  the  Court  responded  that  it  was  also 
ready  (Pretrial  Conference,  September  26,  1972,  tr.  51)  . 
Government  counsel  stated  soon  thereafter  that  they  were  not 
ready  for  trial  (Pretrial  Conference,  October  11,  1972,  tr. 
27). 

—  On  October  16,  1972,  we  moved  for  a  separate 
trial  on  the  market  definition  issues,  believing  that  such  a 
trial  would  end  the  case  (Pretrial  Conference,  October  16, 
1972,  tr.  13-15).   Again,  plaintiff's  counsel  asserted  they 
were  not  ready  (Id. ,  tr.  19-20,  23). 

—  The  Court  set  October  7,  1974,  as  the  date  for 
the  trial  to  commence.   On  July  25,  1974,  the  plaintiff 
sought  and  obtained  an  adjournment  on  the  grounds  that  it 
was  not  ready  (Pretrial  Conference,  July  25,  1974,  tr.  3-7, 
24-25) .  We  vigorously  opposed. 

—  Subsequently,  plaintiff  sought  additional  delays 
in  December  1974,  January  1975  and  March  1975.   The  trial 
finally  commenced  on  May  19,  1975,  only  because  the  Court 
insisted  (Pretrial  Conference,  March  4,  1975,.  tr.  103-106). 
The  Court  did  so  only  after  closely  interrogating  plaintiff's 
counsel  and  establishing  plainly  that  plaintiff  was  ready  and 
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and  that  counsel  had  all  the  assistance  they  needed  (Id. , 
tr.  103-104).   Prior-  to  commencement  of  the  trial  plaintiff's 
counsel  repeatedly  assured  the  Court  that  its  direct  case 
would  take  only  60  days  to  complete  (Pretrial  Conference, 
November  7,  1973,  tr.  174;  Pretrial  Conference,  July  8,  1974, 
tr.  10?  Pretrial  Conference,  January  3,  1975,  tr.  46) .   The 
plaintiff's  direct  case  is  now  in  its  26th  month. 

11.  Without  any  doubt  at  all,  the  reopening  of  disr 
covery  now  sought  by  plaintiff's  new  trial  team  will  reduce 
this  case  to  utter  shambles.   The  same  excuse  which  served 
for  so  many  years — that  counsel  is  not  ready — will  be  taken 
up  again  repeatedly,  in  general  and  on  each  witness.  And  it 
will  be  true.   Neither  side  is  able  to  handle  the  massive 
discovery  program  and  the  trial  at  the  same  time.   Both 
cannot  be  done. 

12.  The  impact  of  taking  two  to  four  hundred 
depositions  in  mid-trial  would  be  disastrous.  There  are  only 
two  possible  results.   One  is  that  such  depositions  on  top  of 
our  trial  schedule  would  cause  the  trial  to  be  interrupted, 
disrupted  and  broken  up  beyond  measure.   Neither  side  could 
maintain  both  the  deposition  schedule  and  the  schedule  for 
preparation  and  examination  of  witnesses  without  the  most  conr 
stant  and  irritating  interruptions  and  breakdowns.   Certainly, 
we  do  net  have  sufficient  skilled  and  trained  attorneys  to 
meet  both  our  continuing  trial  obligations  and  a  deposition 
schedule  of  such  magnitude.   Hence,  we  would  find  ourselves 

in  a  staggering,  stumbling,  ultimate  collapse.   The 
merry-go-round  effect  of  a  contemporaneous  deposition 
program  and  trial  schedule  of  this  magnitude  would  lead 
to  repeated  adjournments  and  confusion.   The  order  of 
defendant's  witnesses  and  the  progress  of  its  case  would 
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in  the  end  be  dictated  by  plaintiff's  deposition  schedule. 
The  result  would  ohviously  be  intolerable  and  irrevocably 
prejudice  defendant's  presentation-   The  prejudice  to  the 
defense  in  being-  required  to  defend  a  case  of  this  magnitude 
under  those  circumstances  is,  in  my  opinion,  insurmountable 
and  irreversible-   The  other  alternative  and  the  inevitable 
result  would  be  to  stop  the  trial  for  a  year  or  more  while 
the  depositions  are  taken. 

13.  There  has  been  a  good  deal  of  criticism  of 
late  about  the  procedures  followed  and  the  amount  of  tine 
consumed  by  this  case.  A  significant  part  of  that  criticism 
has  come  from  the  Attorney  General.   Plainly,  the  procedure 
now  proposed  by  his  subordinates  would  be  found  unaccept- 
able— and  even  unthinkable — to  him.   At  his  confirmation 
hearing  the  then  Attorney  General  Designate  Griffin  B.  Bell 
stated: 

"I  do  not  know  enough  about  that  case  [0~.  S.  v. 
IBM]  to  make  a  judgment,  but  from  the  things  I  have 
heard  from  judges  since  it  started,  it  seems  to  me 
to  be  a  monstrous  case. 

"I  know  from  past  experience  that  there  are 
some  cases  that  may  be  even  too  big  for  normal 
litigation.   You  may  have  to  design  a  model  to  put 
that  under  or  to  handle  it. 

"But  somebody  in  a  high  place  will  be  on  too 
of  that. 2 — c - 

"I  do  not  think  there  would  be  anything  improper 
for  me  to  say  to  the  Deputy  or  the  Solicitor  General, 
'  I  want  you  to  look  into  that.   X  cannot  participate 
in  it.   I  do  not  want  to  have  anything  to  do  with  any 
judgments  that  are  made,  but  I  want  you  to  take  it 
under  control.'   I  might  do  that."   (Testimony  of 
Griffin  B.  Bell,  Hearing  Before  the  Committee  on  the 
Judiciary,  D.  S.  Senate,  January  17,  1977,  Tr.  498-499; 
attached  hereto  as  Appendix  A)   (Emphasis  added.) 

Subsequently,  before  The  Harvard  Law  Review, 

Attorney  General  Bell  made  the  following  statements: 

"Our  experience  with  single-firm  monopolization 
cases,"  in  terms  of  speedy  resolution,  is  not  very 
good.   FTC's  more  recent  experience  with  ' shared' 
monopoly'  cases  is  not  any  better. 
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"If  the  litigation  approach  is  to  be  made  work- 
able, some  procedural  changes  must  be  accomplished 
so  that  the  process  can  run  its  course  within  the 
lifetime  of  a  normal  human  being.   This  is  a  matter 
to  which  I  am  giving  close  attention  and  about  which 


I  will  maJce 

a  public  statement  at  an  early 

date. 

I 

want  to 

develoD 

expedited 

^retrial  and 

trial  pro- 

cedures 

that  wi. 

.1  shorten 

the 

lif  esoar. 

o  f  the 

complicated 

and 

massive  cases 

Known  to 

all 

ot  us. 

"Notwithstanding  the  recent  step-up  in  criminal 
antitrust  enforcement,  the  word  'antitrust'  causes 
most  people  today  to  conjure  up  a  Dickensoni.au  image 
of  a  case  such  as  Jarndyce  y.  Jamdyce*  which  'still 
drags  its  dreary  length" before  the  Court,  perennially 
hopeless. ' 

"The  stakes  are  high  in  structural  cases — either 
monopoly  or  merger.   They  are  the  antitrust  equivalent 
of  capital  cases.   Accordingly;  the  defendants' 
attorneys  will,  as  they  should  in  our  adversary 
system,  utilize  every  available  resource  to  win — or, 
what  is  often  the  same,  to  delay  resolution  indefinitely 
(Griffin  B.  Bell,  Address  Before  The  Harvard  Law 
Review,  March  19,  1977,  at  10)   CEmphasis  added.) 

Attached  hereto  as  Appendix  3  is  a  copy  of  that  speech. 

Subsequently,  on  April  14,  1977,  before  "The  Public  Citizen 

Forum"  Attorney  General  Bell  stated  as  follows: 

"I  must  report  that  I  am  less  happy  with  the 
progress  of  antitrust  enforcement  in  the  monopoly 
area. 

"Cases  brought  under  Section  2  of  the  Sherman 
Act  are,  by  definition,  large  cases.   Our  experience 
with  these  cases  raises  the  possibility  that  they  are 
simply  too  big  for  courts  to  handle. 

"Our  procedural  framework  inevitably  seems  to 
produce  long  pre-trial  delay  and  extended  trials. 
Further  delay  is  produced  by  crowded  appellate 
dockets.   Court  proceedings  are  described  in  terms 
of  years,  sometimes  even  decades.   In  bringing-  a- 
monopoly  case,  the  Department  has  to  be  concerned 
about  fashioning  remedies  for  an  industry  condition 
that  may  no  longer  exist. 

"As  a  former  judge,  I  would  be  the  first  to  agree 
that  one  of  the  causes  of  this  sad  state  of  affairs  is" 
that  many  judges  do  not  atter.pt  to  control  larae  cases 
before  them.   We,  as  practicing  lawyers,  must  bear  some 
of  the  blame.   Our  use  of  complex  discovery,  often  only 
semi-relevant,  prolongs  and  complicates  already 


*"  Perhaps  by  coincidence  this  is  the  same  theme  recently 
taken  up  by  Time  Magazine. 
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complicated  litigation. 

"We  have  reached  the  point  where,  in  a  lengthy 
case  under  Section  2  of  the  Sherman  Act,  it  is  not 
necessarily  justice  that  prevails — it  may  be  the 
party  with  the  largest  budget  and  the  greatest 
stamina  that  prevails .   This  trial  by  ordeal  is 
hardly  a  process  designed  to  achieve  justice  in ' 
applying  a  basic  law  to  increasingly  complex 
business  situations. 

•Our  motto  of  equal  justice  under  law  rings 
hollow  if  our  system  only  permits  the  trial  of  small 
cases  like  price  fixing  —  usually  against  smaller 
defendants  —  while  permitting  giant  corporations 
a  form  of  virtual  immunity  from  Section  2  if  they 
are  only  willing  to  spend  the  money  required  to 
stretch  out  the  litigation  for  years  upon  years . 

T  am  concerned  about  this  problem;  the  Department 
of  Justice  intends  to  cake  concrete  steps  to  solve  it. 
One  approach  that  has  been  considered  is  recommend uig 
that  very  large  cases  be  brought  in  Congress  as  legis- 
lative matters.   Congress  could  hear  the  evidence  and 
find  the  facts  as  to  the  existence  of  monopoly  or  the 
need  for  a  remedy  in  a  monopolistic  situation.   The 
process  would  necessarily  be  more  political,  but  the 
questions  at  hand  involve  the  basic  restructuring  of 
American  industry  and  the  shape  of  the  American 
economy.   These  are  questions  that  are  perhaps  most 
appropriately  answered  by  the  legislature r   and  not 
by  the  courts."   (Griffin  B.  Bell,  Opening  Remarks 
Before  The  Public  Citizen  Forum,  April  14,  1977,  at 
2-4r  attached  hereto  as  Appendix  C)   (Emphasis  added.) 

Subsequently,  in  response  to  a  question  by  Senator  Edward 

Kennedy,  the  Attorney  General  indicated  that  "a  counselor" 

or  "outside  lawyers"  might  be  brought  in  to  "assess  _the 

situation*  in  this  case.   (Testimony  of  Griffin  B.  Bell 

Before  the  Subcommittee  on  Antitrust  and  Monopoly  of  the 

Committee  on  the  Judiciary,  U.S.  Senate,  May  11,  1977,  Tr. 

65.  A  copy  of  that  testimony  is  attached  hereto  as  Appendix 

D.) 

That  public  posture — that  the  Antitrust  Division 

is  trying  to  come  up  with  some  new,  innovative  procedure 

to  expedite  this  case — is  continuing  right  up  to  the  present 

moment.      Only  yesterday   the  acting  head  of  the_An titrust 

Division,  Mr.  John  H.  Shenefield,  is  reported  as  having 
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said: 

"Noting-  that  the  current  Justice  Department 
case  against  IBM,  which  has  been  in  progress  since 
1969,  and  the  proceeding  against  AT&T,  which  is  ' 
still  in  the  pretrial  stage  represent  a  strain 
on  the  antitrust  division.   Shenefield  said  the 
division  was  considering  a  number  of  ways  'to 
make  these  cases  more  manageable.'"   (Washington 
Post,  June  30,  1977,  p.  Dlr  attached  hereto  as 
Appendix  E) 

14.  Those  public  utterances  by  the  Attorney 
General  and  the  Acting  Assistant  Attorney  General  all 
say  or  suggest  that  they  and  the  Department  are  actively 
engaged  in-  efforts  to  expedite  and  simplify  this  case. 
The  other  participants  in  this  trial  do  not  have  such 
forums  to  make  their  case  to  the  public.   But,  those-  - 
statements  vididl'y  contrast  with  the  thrust  of  the  pend- 
ing motion.   If  that  motion  is  granted  and  if  the  chaos 

and  collapse  that  are  inevitable  follow,  it  will  undoubtedly 
be  said  in  public  forums  that  the  Department  of  Justice 
is  still  trying  to  expedite  and  is  simply  trying  to 
obtain  factual  information  necessary  to  pursue  its  case. 
Little  imagination  is  necessary  to  see  that  to  casual 
and  uninformed  bystanders  the  pursuit  of  the  "facts"  by 
the  plaintiff  may  seem  quite  appropriate,  while  we  are 
left  to  justify  our  conduct  by  less  simplistic,  less 
publicized  and,  hence,  less  regarded  explanations. 

15.  The  delay  which  will  result  from  granting 
this  motion  is  consistent  with  the  history  of  the  delay 
in  this  case  which  is  the  history  of  a  constant  changing 
plaintiff's  counsel  and  repeated  requests  for  delay 
because  government  counsel  has  not  been  ready  to  go 
forward. 
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16.  The  trial  staff  that  brought  the  case  in 
1969  was  largely  replaced  in  late  1971.  Repeatedly,  as 
indicated  above,  that  new  group  stated  its  inability  to 
go  to  trial  because  it  was  unprepared.  The  trial  staff 
which  started  the  trial  in  May  of  1975  was  described  by 
plaintiff's  lead  counsel  as  a  young  and  green  team. 

Mr.  Carlson  told  the  Court  that:   "the  Government  staff, 
some  of  whom  are  appearing  in  this  court  for  the  first 
time,  are  a  group  that  is  relatively  young  and  inexper- 
ienced" (Tr.  136) .   That  team  has  been  and  is  being 
replaced  almost  totally.   The  experienced  members  of 
plaintiff's  trial  staff  have  gone  or  are  going  to  be 
replaced  by  two  lawyers,  one  of  whom  readily  conceded  he 
knew  nothing  about  this  case  at  all  (Tr.  44154-44155) . 
In  my  experience  it  takes  years  of  intensive  work  before 
one  can  act  effectively  as  counsel — much  less  lead 
counsel — in  this  case.   The  "young  and  inexperienced" 
lawyers  have  been  and  are  being  replaced  with  even  younger 
and  more  inexperienced  lawyers.   It  seems  to  me  easy  to 
foresee  that  the  result  of  adding  a  huge  burden  of 
hundreds  of  depositions  upon  the  trial  now  can  have  only 
one  possible  result — collapse.   We  cannot  do  both  and 
certainly  plaintiff's  trial  staff  cannot. 

17.  The  remainder  of  this  affidavit  will  set 
forth  more  fully  the  record  which  supports  the  foregoing 
and  which  brings  us  to  this  critical  juncture. 

18.  Although  the  motion  in  form  seeks  an  amend- 
ment to  Pretrial  Order  16,  that  is  not  the  purpose  of  the 
motion.   First,  such  amendment  is  not  in  any  sense  necessary 
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Pretrial  Order  16  is  not  defective  in  any  way  and  no 
one—not  even  now — suggests  that  it  is.   It  (or  its 
counterparts  for  defendant's  use,  Pretrial  Orders  15  and 
22)  has  been  respected  and  enforced  by  federal  district 
courts  in  Colorado,  in  Texas,  and  is  in  no  jeopardy  in 
any  other  forum.   The  fact  that  the  order  is  "nearly 
three  years  old"  does  not  in  any  sense  vitiate  the 
order  and  the  assertion  that  the  amendment  will  in  some 
way  expedite  the  taking  of  depositions  is  without 
support  and  is  sham — there  will  be  no  effect  at  all. 
Moreover,  a  very  large  number  of  the  witnesses  are 
employees  of  defendant  with  respect  to  whom  neither  the 
present  Pretrial  Order  16  nor  any  amendment  thereof  is 
necessary.   Moreover,  we  do  not  have  on  our  witness  list, 
to  the  best  of  my  knowledge,  any  person  who  is  in  any 
sense  recalcitrant  or  who  would  make  any  effort  to 
thwart  any  discovery  by  government  counsel  through  a 
motion  filed  in  another  court.   Since  I  have  repeatedly 
expressed  the  view  that  the  proper  forum  for  objecting 
to  the  process  of  this  Court  is  this  Court,  I  can  assure 
the  Court  that  we  would  be — as  we  have  repeatedly  been — 
in  the  forefront  of  any  opposition  to  any  such  proceedings 
brought  in  another  jurisdiction.   Finally,  as  we  have 
made  repeatedly  clear,  if  there  is  any  utility  in  an 
amendment  to  Pretrial  Order  16  and/or  if  the  Court  should 
believe  such  an  amendment  were  useful  or  desirable,  we 
would  readily  agree  to  the  form  of  such  an  order. 
Indeed,  I  understand  that  an  agreed  form  of  such  order 
will  promptly  be  submitted  to  the  Court  by  plaintiff. 
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Certainly,  the  proposed  amendment  to  Pretrial  Order  16 
is  not  an  appropriate  vehicle  for  the  real  relief  sought 
here. 

19.  The  instant  motion  attaches  a  list  of 
twenty-eight  witnesses  who  are  the  persons  plaintiff  now 
seeks  to  depose  immediately.   If  these  twenty-eight 
witnesses  were  all  that  plaintiff  wished  to  depose  and 

if  their  depositions  were  properly  limited  to  nonrepetitivef 
new  matters,  I  can  assure  the  Court  that  some  means  would 
be  found  for  working  out  the  problems,  at  least  with 
respect  to  many  of  them,  and  defendant's  counsel  would 
find  a  way  to  consent  to  appropriate  depositions  of  many 
of  those  persons. 

20.  On  June  27,  1977,  after  discussing  this 
subject  with  the  Court  and  after  the  Court's  urging  that 
counsel  attempt  to  respire  or  reduce  the  problem,  I  spoke 
to  Mr.  Carlson  on  this  subject  at  the  luncheon  recess.   I 
suggested  to  him  that  there  were  three  principles  around 
which  we  might  negotiate  some  resolution:   first,  that 
the  number  of  witnesses  they  wished  to  depose  be  reduced; 
second,  that  we  agree  to  a  cut-off  date  by  which  all  such 

"depositions  would  irrevocably  be  completed;  and  third, 
that  we  agree  that  there  would  be  no  repetition  of  the 
questions  that  had  been  asked  of  the  same  persons  in 
previous  depositions.   Mr.  Carlson  agreed  to  consider 
the  matter.   I  have  had  no  response  to  my  proposals  and 
assume  that  Mr.  Carlson  believes  no  compromise  is  possible. 
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21.  The  question  of  reopening  discovery  was 
first  raised  in  March  of  this  year.   We  were  then  first 
introduced  to  plaintiff's  new  lead  counsel,  Robert  J. 
Staal,  Esq.   In  a  series  of  conversations  with  him  and 
with  his  new  co-counsel,  Don  Allen  Resnikoff,  Esq.,  and 
Mr.  Carlson  three  things  became  quite  clear: 

First,  that  both  Mr.  Staal  and  Mr.  Resnikoff 
were  almost  totally  ignorant  of  the  circumstances, 
facts  and  issues  and  all  the  prior  proceedings 
related  to  this  case.  They  readily  conceded 
that  neither  of  them  had  had  the  time  or  oppor- 
tunity to  become  familiar  with  anything,  and 
Mr.  Staal  so  conceded  to  the  Court  on  April  1 
.._.  CTr.  44154-44155).   They  were  brand  new  and  they 
knew  nothing. 

Second,  from  the  outset  Messrs.  Staal  and 
Resnikoff  asserted  not  only  their  ignorance  of, 
but  also  their  unwillingness  to  respect  or  abide 
by,. prior  agreements  made  by  their  predecessors, 
nor  did  they  feel  themselves  encumbered  by  repre- 
sentations made  to  the  Court  by  their  predecessors. 

Third,  they  were  determined  from  the  first 
day  we  met  them  to  reopen  discovery  in  the  massive 
way  contemplated  by  the  pending  motion. 

22.  It  was  almost  impossible  to  discuss  matters 
with  them.   They  were  strangers  to  the  litigation  with 


722 


nothing  more  than  a  handful  of  hunches  and  preconceptions 
to  go  on.   Given  their  admitted  lack  of  knowledge  and, 
hence,  inability  to  discuss  matters  except  in  terms  of 
their-  own  wishes  and  desires  and  given  their  repeatedly 
stated  inability  to  determine  for  themselves  what  repre- 
sentations had  been  made  to  the  Court  and  what  agreements 
had  been  made  with  us,  we  undertook  to  furnish  them  a 

memorandum  setting  forth  the  major  representations  and 

commitments  made  in  connection  with  the  pretrial  dis- 
covery in  this  case.   That  memorandum  and  its  attachments 
are  attached  hereto  as  Appendix  F,  which,  because  of  its 
bulk,  is  contained  for  the  Court's  convenience  in  a 
separate  hinder. 

23.   That  memorandum  reflected  the  state  of  the 
record  and  demonstrates  in  summary  form  as  follows: 

(a)   On  November  7,  1973,  the  Court  directed 

the  parties  to  prepare  and  agree  to  a  schedule  for 

the  completion  of  discovery  in  this  case  for  a  trial 
to  commence  in  October  1974.   Such  a  direction  by  the 
Court  is  a  usual  and  necessary  method  of  bringing  a 
large  case  for  trial.   It  is  taken  by  counsel  as  a 
matter  of  great  seriousness  and  it  is  expected  that 
agreements  made  under  such  direction  will  be  rigorously 
kept  by  both  sides,  absent  only  the  most  unusual 
circumstances.   Certainly,  L  negotiated  with  that 
understanding  and  certainly  we  kept  our  agreements— 
often  to  our  detriment  and  prejudice.   A  substantial 
number  of  conferences  were  held  between  counsel  and 
various  drafts  exchanged.   The  result  was  a  number  of 
compromises  by  both  sides.   The  schedule  that  resulted 
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governed  almost  all  discovery  in  this  case  from  that 
time  forward.   That  schedule  embodied  our  many 
agreements  with  "precise  cut-off  dates"  as  required 
by  the  Court's  direction  (Pretrial  Conference, 
November  7,  1973,  tr.  168;  See  Appendix  F,  Tab  4) 
for  the  many  activities  that  had  to  be  completed 
before  trial  in  October  1974.   It  contained  dates 
for  the  exchange  of  witness  lists,  for  the  completion 
of  discovery  of  parties,  and  of  most  importance 
here,  a  cut-off  date  for  the  depositions  of  all 
persons  on  each  party's  witness  list.   Under  that 
schedule,  all  depositions  of  trial  witnesses  had  to 
be  completed  by  July  1,  1974,  precisely  three  years 
ago.  A  copy  of  that  agreement  is  contained  in 
Tab  6  of  Appendix  F. 

(b)   The  Schedule  for  Completion  of  Discovery 
was  solemnly  presented  to  the  Court  by  both  counsel 
as  compliance  with  its  direction.   There  is  no 
doubt  that  the  Schedule  for  Completion  of  Discovery 
was  considered  by  the  parties  and  the  Court  to  be 
a  valid,  binding  agreement.  .  On  May  30,  1974,  for 
example,  plaintiff's  counsel  reported  that  they 
were  in  the  process  of  scheduling  all  the  depositions 
of  IBM's  trial  witnesses  they  intended  to  take, 
stating  with  respect  to  the  very  same  witnesses 
plaintiff  now  wants  to  depose:   "[t]he  remainder 
the  Government  has  no  intention  of  taking  at 
all  ..."   (Pretrial  Conference,  May  30,  1974, 
tr.  88;  see  Appendix  F,  Tab  12) . 
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• (c)   On  July  8,  1974,  the  parties  reported  to  the 
Court  that  with  certain  specified  exceptions,  they  had 
completed  the  depositions  of  each  other's  trial- 
witnesses.   The  joint  agenda  for  a  pretrial  conference 
on  that  day  states:   "all  witnesses  which  either  party 
wishes  to  depose  have  been  deposed  ..."  (Proposed 
Agenda,  for  July  8,  1974,  Pretrial  Conference,  Part  II 
(a);  See  Appendix  F,  Tab  14.) 

(d;   When  plaintiff  sought  to  amend  the  complaint 
in  the  Fall  of  1974,  I  told  the  Court  at  the  oral 
argument  that  if  the  complaint  were  amended,  IBM  would 
require  additional  discovery  and  trial  time  would 
inevitably  be  lengthened.   Mr.  Carlson  responded  by 
stating  that  "the  government  is  not  seeking  additional 
discovery  here"  and  that  the  only  additional  trial  time 
would  be  defendant's  additional  trial  time.   (Pretrial 
Conference,  November  21,  1974,  tr.  48;  See  Appendix  F, 
Tab  23.) 

(e)   At  every  available  opportunity  thereafter, 
plaintiff's  counsel  told  the  Court  that,  except  for 
certain  specified  open  discovery  matters,  its  discovery 
was  complete.   (See,  e.g. ,  Pretrial  Conference,  March  4 
1975,  tr.  85,  92,  contained  in  Tab  25  of  Appendix  F.) 
Never  once  in  the  three  years  that  have  elapsed  since 
the  cut-off  date  has  plaintiff's  counsel  until  now 
ever  suggested  that  it  had  not  completed  all  of  the 
depositions  that  it  wanted  to  take.   Never  once, 
including  the  present  motion,  has  plaintiff  ever 
sought  to  be  relieved  from  the  representations  and 
agreements  counsel  has  made. 

24.   The  record  thus  plainly  shows  the  following 
things  r 
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—  The  Court  directed  the  parties  to  complete 
their  discovery  "with  precise  cut-off  dates'*  to  enable  the 
case  to  move  promptly  forward  to  trial. 

—  Plaintiff's  counsel  represented  to  the  Court 
and  agreed  with  defendant's  counsel  repeatedly  that  they 
would  complete  and  had  completed  discovery  prior  to  com- 
mencement of  the  trial. 

—  Defendant's  counsel,  in  compliance  with  the 

Court' s  direction  and  in  reliance  upon  the  representations 
and  agreements  of  plaintiff's  counsel,  did  in  fact  limit, 
and  in  cases  eliminated,  their  discovery. 

—  Without  any  doubt  had  plaintiff's  counsel 
revealed  to  the  Court  or  to  us  prior  to  commencement  of 
the  trial  that  they  still  had  several  hundred  depositions 

to  complete,  commencement  of  the  trial  would  have  been  post- 
poned at  least  another  year  and  perhaps  more.   During  that 
period  of  time  defendant  would  have  taken  further  discovery 
from  plaintiff's  witnesses  and  from  other  sources  as  well. 
That  opportunity  to  defendant's  counsel  to  defend  this  case 
in  that  fashion  is  now  forever  gone. 

25.   After  receiving  our  memorandum  as  discussed 
above,  we  had  further  discussions  with  Messrs.  Staal, 
Resnikoff  and  Carlson — although  we  never  had  a  response 
to,  or  even  comments  upon,  the  memorandum.   Throughout 
those  discussions,  plaintiff's  counsel  remained  adamant  that 
whatever  the  prior  record,  whatever  the  problems  involved, 
and  whatever  the  consequences  to  the  conduct  of  the  trial, 
plaintiff's  new  counsel  would  insist  upon  attempting  to  take 
several  hundred  depositions.   Hence,  the  parties  came  before 
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the  Court  on  March  31  and  April  1,  1977,  to  discuss  these 
problems  with  the  Court.  At  that  time,  Mr.  Staal  readily 
conceded  both  his  own  total  lack  of  knowledge  about  the 
case  (Tr.  44154-44155)  and  his  intention  to  seek  a  reopening 
of  discovery  sufficient  to  enable  him  to  take  the  deposi- 
tions of,  and  receive  document  production  from,  several 
hundred  witnesses  (Tr.  44164). 

26.   Frankly,  it  is  very  difficult  for  me  to  make 
sense  out  of  the  record  on  this  matter.    I  cannot  understand 
how  plaintiff's  counsel  can  expect  to  walk  away  from  their 
commitments.   I  cannot  understand  why  they  want  to  take  all 
the  depositions  including  those  that  are  repetitive.   I 
lived  through  1973,  1974  and  1975  with  Mr.  Carlson  and 
Mr.  Widmar  and  had  probably  more  than  a  hundred 
discussions  with  one  or  both  of  them  about  the  trial  pre- 
paration schedule  and  the  parties'  compliance  with  it.   I 
have  no  doubts  that  the  representations  they  made  to  the 
Court  and  the  agreements  they  made  with  me  were  sincere  and 
in  good  faith.   I  believe  they  intended  to  honor  those 
representations  and  to  keep  those  agreements .   I  believe  they 
made — and  indeed  often  heard  them  state  and  discuss — judg- 
ments as  to  what  discovery  they  needed  and  wanted  and  what 
depositions,  and  that  they  decided,  given  all  the  surrounding 
facts  and  circumstances,  that  it  was  in  the  best  interests 
of  the  plaintiff  to  take  some  depositions  and  not  others. 
I  do  not  believe  that  either  of  them  had  a  mental  reserva- 
tion that  at  some  time  they  would  seek  escape  from  the 
responsibility  for  their  representations  or  to  renege  on 
their  agreements.   If  they  had  any  such  reservation,  it 
was  totally  concealed  and  r  was  totally  deceived.   However, 
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I  happily  swear  in  this  affidavit  that  I  strongly  believed 

then  and  strongly  believe  now  that  both  were  totally  sincere 

in  making  those  agreements  and  representations. 

However,  times  and  counsel  have  changed  and 

changed  dramatically.   I  do  not  know  who  is  currently  in 

charge  of  what  parts  of  plaintiff's  case  and,  indeed,  it 

often  seems  to  me  that  responsibility  for  various  pieces 

of  the  case  changes  from  day  to  day.   I  do  not  have  perfect 

knowledge  with  respect  to  changes  in  the  trial  staff,  but 

I  will  now  share  with  the  Court  such  knowledge  as  I  have. 

The  following  persons  signed  plaintiff's  trial,  brief: 

Raymond  M.  Carlson,  Esq.  )  Designated 

)  as  co-lead 
Joseph  H.  Widmar,  Esq.    )  counsel 

Eugene  M.  Katz,  Esq. 

Steven  M.  Woghin,  Esq. 

James  I.  Serota,  Esq. 

Burney  P.  C.  Boote,  Esq. 

Richard  L.  Irvine,  Esq. 

Robert  R.  Donlan,  Esq. 

Grant  G.  Moy,  Esq. 

Peter  H.  Goldberg,  Esq. 
In  addition,  Lewis  Bernstein,  Esq.,  the  Section  Chief,  was 
then  actively  participating  in  the  litigation. 

27.  With  respect  to  that  group  of  persons,  I 
have  the  following  knowledge! 

A.   Mr.  Widmar  has  left  the  case,  resigned  from 
the  Department,  been  rehired  by  the  Department,  and  is  now 
in  a  supervisory  capacity  in  Washington. 
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B.   Mr.  Bernstein  has  retired  from  the  Department, 
has  entered  into  private  practice  and  has  now  returned  for 
the  limited  purpose  of  putting  Dr.  McAdams  on  as  a  witness 
in  plaintiff's  case. 

C-   Mr.  Carlson  has  repeatedly  announced  his  plans 
to  retire  although  when  that  will  come  to  pass  I  do  not  know. 

D.   Mr.  Donlan  has  informed  us  that  he  intends 
soon  to  leave  the  case  and  perhaps  even  the  Department  of 
Justice. 

E-  Mr.  Katz  has  resigned  from  the  Department  and 
is  currently  employed  by  Messrs.  Eowrey,  Simon,  Baker  & 
Murchison  in  Washington.  .  . 

F.  Mr.  Moy  has  resigned,  or  soon  will  resign, 
from  the  Department  to  be  employed  by  Messrs.  Orrick, 
Herrington,  Rowley  &  Sutcliffe  in  San  Francisco. 

G.  Mr.  Goldberg  has  not  been  in  court  or  seen  by 
any  of  us  for  mere  than  a  year.   To  the  best  of  my  knowledge, 
he  is  still  employed  by  the  Department  but  is  not  working  on 
this  case. 

H.   Mr.  Serota  has  been  actively  seeking  other 
employment,  both  in  New  York  City  and  Arizona. 

I.  Mr.  Wcghin  is  no  longer  working  on  the  case, 
but  is  employed  in  a  supervisory  capacity  in  Washington. 

23.   In  addition  to  Messrs.  Staal  and  Resnikoff, 
a  number  of  persons  have  been  added  to  the  trial  staff,  all 
of  whom  are  very  recent  graduates  from  law  school. 

There  are  two  substantial  differences  between  the 
new  staff  and  the  old  one.   First,  the  new  trial  staff  is 
very  substantially  less  informed  about  the  facts  and  issues 
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and  prior  proceedings  than  the  former  trial  staff.   From  ray 
own  participation  in  this  case,  I  know  that  the  burden  of 
learning-  about  the  facts  and  issues  is  enormous.   Added  to 
that  is  the  further  burden  of  mastering  this  huge  record. 
I  am  quite  certain  from  my  dealings  with  the  new  trial 
staff  that  none  of  them  has  come  close  to  familiarizing 
himself  or  herself  with  the  prior  proceedings,  much  less 
with  the  iacts.   That  is  not  their  fault.   They  haven't  had 
the  time  and  they  do  not  have  the  experience.   Second, 
plaintiff's  new  counsel  may  have  a  substantially  different 
view  as  to  what  discovery  is  necessary  or  appropriate. 
Obviously,  I  have  great  difficulty  with  that  view.   Aside 
from  its  inconsistency  with  the  prior  agreements  and  repre- 
sentations, it  seems  tc  me  wrong-headed  to  plunge  into 
massive  new  discovery  when  it  is  plain  that  none  of  the  new 
group  of  attorneys  has  made  any  serious  effort  to  master  the 
substantive  record  which  already  exists.   Thus,  I  beiieve  i'_ 
extremely  unlikely  that  any  seriou3  effort  has  been  made  to 
master  the  3200  pages  of  Mr.  Cary ' s  depositions  or  his 
Telex  trial  testimony  or  the  fifteen  days  of  Mr.  Evans' 
depositions  and  his  Telex  trial  testimony.   That  being  the 
case,  why  should  anyone  wish  to  take  more  depositions  or, 
to  put  it  more  precisely,  how  can  anyone  possibly  form  a 
judgment  that  more  depositions  of  the  same  persons  on  the 
same  subject  matters  are  either  useful  or  desirable?   Thus, 
it  is  very  difficult  for  me  to  understand  what  is  going  on 
here  unless  there  is  an  effort  being  made  simply  to  halt 
the  trial  either  permanently  or  for  a  substantial  period  of 
time  so  that  new  government  counsel  can  familiarize  themselves 
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with,  the  facts  and  issues.   Certainly,  on  the  record  I  must 
say  that  I  believe  that  aim  has  to  be  considered  a  reasonable 
possibility. 


nmuiv 


'Avi^ 


Thomas   D.    Barr 


Sworn  to  before  me  this 
1st  day  of  July  1977. 

c 

-2 


Notary   Public         ~~f 


.      LiNUA"  R.    PINCivrteY 
Notary  PuD*c  State  Of  New  lot* 

NO.   8375511 
Qu»*1od  In  New  Yorte  County 
Oomm*s**n  Expke»  K»rcn  30  197b 
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d_b  d  L~y  d  j  v  li  x 

Armonk.  New  York  10504 

Office  of  the  lice  President  May    18,     1977 

a/irf  General  Counsel 

The  Honorable  John  H .  Shenefield 
Acting  Assistant  Attorney  General 
Room  3109 

Department  of  Justice 
Washington,  D.  C.  20530 

Dear  Mr.  Shenefield: 

In  his  testimony  before  the  Senate  Antitrust  Subcommittee 
Attorney  General  Bell  strongly  endorsed  the  importance  of  settling 
the  issues  in  a  case  as  a  means  of  restricting  discovery  and  expedit- 
ing trial,  even  to  the  point  of  proposing  an  amendment  to  the  Federal 
Rules  which  would  require  the  judge  to  do  so.    (Transcript  May  11, 
p.  63) .    A  number  of  other  witnesses  testified  before  the  Subcommittee 
to  the  same  effect,  as  did  I. 

As  you  undoubtedly  know ,  there  is  no  binding  statement  of 
issues  in  the  IBM  case.    When  in  1975  the  Department  and  IBM  failed 
to  agree  on  such  a  statement,  IBM  moved,  in  accordance  with  Judge 
Bell's  view,  for  the  Court  to  state  the  issues.    We  told  the  Court  in 
that  motion  that: 

"There  is,  and  will  remain  without  a  firm  statement 
of  the  issues ,  a  continuous ,  unending  dispute  regarding 
the  relevancy  and ,  hence ,  admissibility  of  both  documents 
and  testimony . 

"The  old  adage  about  'an  ounce  of  prevention  being 
worth  a  pound  of  cure'  grossly  understates  the  problem 
that  exists  here.    The  mess  that  is  upon  us  is  real.    As 
with  all  problems ,  there  is  no  wholly  satisfactory  solution . 
But  a  basic  beginning  can  and  should  be  made  by  framing 
a  statement  of  the  issues  to  be  tried .    A  real  statement  of 
the  genuine  issues  in  dispute  —  issues  consequential  to 
the  ultimate  issue  of  monopolization  —  will  be  the  glue 
holding  this  case  together."    (IBM's  Memorandum  in 
Support  of  its  Motion  that  the  Court  State  the  Ready  Issues, 
April  28,  1975,  p.  25). 

The  Department  vigorously  and  successfully  opposed  that  motion . 
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Had  IBM  prevailed  in  this  motion  there  is  no  question  that  the 
trial  of  the  IBM  case  would  now  be  completed .    But  even  now  a  binding 
statement  of  issues,  whether  agreed  by  the  parties  or  judicially  pre- 
scribed, would  do  much  to  shorten  what  appears  to  be  a  long  period 
remaining  for  trial.    The  massive  additional  discovery  currently  con- 
templated by  the  Department's  new  trial  team  could  be  focused,  and, 
in  ail  probability,  largely  eliminated.    The  time  required  for  IBM's 
defensive  case  could,  in  my  estimate,  be  more  than  cut  in  half.    A  great 
deal  of  the  extensive  and  nearly  unmanageable  record  created  to  date 
could  be  stricken  as  irrelevant .    Without  a  binding  statement  of  issues 
questions  of  relevancy  have  proved  almost  impossible  for  Chief  Judge 
Edelstein  to  determine  —  a  situation  which,  as  we  predicted,  has  added 
immeasurably  to  the  length  of  the  Department's  case  and  will  do  so 
equally  when  IBM  puts  in  its  defense . 

The  long  record  of  unsuccessful  negotiations  with  the  Depart- 
ment's trial  staff  to  agree  on  issues  does  not  make  me  optimistic  that  we 
could  successfully  negotiate  an  agreed  statement,  unless  experienced 
personnel  is  brought  in  to  review  the  case .    It  is  not  merely  the  record 
of  past  failures  which  is  an  obstacle,  but  also  the  current  transition  to 
new  personnel  unfamiliar  with  the  record .    But  if  the  Department  is  con- 
templating, as  Judge  Bell  indicated,  an  early  assessment  of  the  case  by 
experienced  outside  counsel,  then  an  opportunity  to  define  the  issues 
and  greatly  expedite  this  case  in  other  ways  may  exist .    IBM  would  co- 
operate fully  with  such  an  effort . 

There  may  well  be  additional  advantages  to  such  a  review .    The 
record  is  presently,  in  my  view,  cluttered  with  testimony  and  documents 
of  little  or  no  probative  value .    If  we  could  succeed  in  achieving  a  state- 
ment of  the  issues ,  I  think  we  could  jointly  undertake  an  effort  to  cut 
that  record  down  through  elimination  of  much  of  the  testimony  and  docu- 
mentary evidence  and  through  fact  stipulations .    Obviously  ,  stipulations 
of  fact  with  respect  to  a  defined  set  of  issues  could  greatly  shorten  the 
remainder  of  the  trial  as  well.    That  would  make  the  case  far  less  massive, 
much  more  manageable ,  and  therefore  easier  of  resolution . 

As  I  stated  in  my  testimony  before  the  Senate  Subcommittee,  I 
believe  this  case  has  suffered  greatly  during  the  past  Administration 
from  a  lack  of  management .    I  understand  from  my  own  experience  in  the 
Department  how  extraordinarily  difficult  it  is  for  high  ranking  officials 
to  spend  the  time  on  one  case  which  is  required  to  give  it  sufficient  super- 
vision and  management .    But  unless  means  are  found  for  doing  exactly 
that,  this  case  is  likely  to  drift  along  for  many  years  to  come. 
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If  the  Department  is  interested  in  assessing  measures  for  ex- 
pediting this  case ,  I  would  welcome  an  opportunity  to  discuss  them  with 
you  in  the  near  future . 

I  look  forward  to  hearing  from  you . 

Sincerely  yours, 

Nicholas  deB .  KatzeYibach 
NdeBK:kr 


%dJU  k>  \X±\K_ 


cc:  The  Honorable  Michael  J .  Egan 

Associate  Attorney  General 
Department  of  Justice 
Washington,  D.  C.  20510 

The  Honorable  Edward  M .  Kennedy 
United  States  Senate 
Washington,  D.  C.  20510 


■dff-iSSfe. 
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®mteb  States  department  of  ^Justice 

WASHINGTON,  D.C.  20530 


ASSISTANT  ATTORNEY  GENERAL 
ANTITRUST  DIVISION 


Honorable  Edward  M.  Kennedy 

Chairman 

Subcommittee  on  Antitrust 

and  Monopoly 
Committee  on  the  Judiciary 
Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

This  letter  responds  to  your  inquiry,  in  the  course 
of  the  oversight  hearings  and  since,  about  possible  Anti- 
trust Division  examination  of  alleged  antitrust  violations 
by  Japanese  firms  exporting  color  television  sets  to  the 
United  States . 

I  can  report  to  you  that  the  Antitrust  Division  has 
opened  a  formal  investigation  and  assigned  a  staff  to 
these  issues.   Lawyers  of  our  Foreign  Commerce  Section 
and  I  have  met  with  representatives  of  U.S.  and  Japanese 
television  firms  to  hear  their  views  and  question  them. 
Publicly  available  documents  and  court  pleadings  have 
been  reviewed.   Our  staff  has  also  been  working  in  close 
cooperation  with  officials  of  the  U.S.  Treasury  Department 
who  are  investigating  charges  that  certain  Japanese  firms 
gave  rebates  which  brought  their  prices  below  the  dumping 
level. 

The  major  effort  by  our  staff  has  been  to  secure 
access  to  the  voluminous  record  in  the  private  antitrust 
action  pending  in  Philadelphia.   A  preliminary  agreement 
with  the  Japanese  and  U.S.  firms  seems  now  to  have  evap- 
orated for  lack  of  agreement  on  both  sides.   The  Division 
has  proposed  another  alternative,  and  both  sides  as  of  now 
are  receptive.   If  the  agreement  is  unsuccessful,  our 
lawyers  will  issue  compulsory  process  so  that  they  can 
examine  enough  documents  to  make  an  informed  judgment  about 
whether  enforcement  activity  by  the  Antitrust  Division  in 
this  matter  is  appropriate. 

Thank  you  for  your  interest  in  the  enforcement 
of  the  antitrust  laws. 


Sincerely  yours , 


\tlL& 


IN  H.  SHENEFIELD 


Acting  Assistant  Attorney  General 
Antitrust  Division 
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Corporate  Account  ity  Research  Group 
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February  9,  19  77 


The  Honorable  Griffin  Hall 

Attorney  General  of  the  United  States 

Justice  Department 

11th  and  Pennsylvania  Avenue,  N.W. 

Washington ,  D . C . 

Dear  .Attorney  General : 

i-.'e  have  all  heard  that  there  exists  a  serious  natural  gas 
shortage,  but  no  one  in  the  federal  government  seems  able  to  say 
why.   other  than  the-  severity  of  an  unexpectedly  cold  winter,  there 
,ivc    two  possiule  causes.   The  integrated,  inter-energy  natural  gas 
firns  claim  that  federal  wellhead  rate  regulation  has  kept  the  price 
down,  and  with  it  their  incentive  to  market  natural  gas  interstate. 
Critics  claim  that  natural  gas  companies  are  withholding  available 
supplies  in  order  to  increase  the  pressure  for  deregulation  and 
harvest  the  consequently  higher  prices.   tf  such  withholding  were 
done  by  each  firm  separately  and  independently,  the  companies  could 
be  accused  of  avarice  (and  perhaps  violation  of  the  federal  leasing 
laws),  but  not  an  antitrust  violation.   But  if  any  withholding  were 
jointly  agree.!  on--either  due  to  specific  agreement  (United  States 

v_: So  cony  Vacuum,  310  U.S.  15C  (1940))  or  indirect  consensus  (see 

Interstate  Circuit,  luc.  v.  United  States,  30  6  U.S.  208  (19  39)"; 
federal  Trade  Commission  v.  Cerent  institute,  333  U.S.  683  (194  8))  — 
a  violation  of  Section  One  of  the  Sherman  Act  would  be  clear. 

The  alleued  natural  ear  shortage,  therefore,  does  not  compel 
the  conclusion  that  an  antitrust  conspiracy  lias  occurred.   It  does, 
however,,  per  mi  t  such  a  conclusion.   Only  s  Justice  Department  in- 
vestigation can  determine  whether  or  not  natural  gas  firms  are  en- 
qaged  in  an  antitrust  conspiracy  to  restrain  trade  in  order  to 
boost  price.   In  instances  where  there  is  a  victim  (here,  society 
short  of  gas)  and  the  suspicion  of  foul  play  (an  antitrust  conspiracy) 
telicc  investigations  look  for  a)  motive,  b)  opportunity,  c)  means 
and  d)  circumstantial  evidence  to  make  out  a  case.   Based  on  such 
an  analysis,  it  is  our  view  that  sufficient  evidence  of  antitrust 
wrongdoing  exists  to  justify  a  detailed  investigation  by  the  Anti- 
trust Division: 

A.  MOTIVE --Natural  gas  producers  who  sell  in  the  interstate 
market  today  receive  prices  which  reflect  rates  established  by  the 
Federal  Power  Commission  at  the  time  contracts  were  signed.   These 
contract  prices  vary  from  ?.20/mcf  for  gas  sold  under  old  contracts 
to  $1.44/mcf  for  gas  sold  under  the  rate  for  "new"  gas  set  by  the 
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["PC  in  1976;  tho  average  price  c    ilcrstate  sales  today  is  about 
S.50/mcf .   If  the  gas  producers  , ;   cntly  selling  in  the  regulated 
interstate  market  could  climinat'     leral  regulation,  they  could 
sell  their  gas  at  the  price  equivalent  of  substitute  oil  products, 
which  would  be  S2.90/mcf  at  today's  OPEC-  inf  luenced  price  of  $.42/ 
gallon  of  middle  distillate  oil.   If  the  eleven  trillion  cubic  feet' 
of  gas  presently  sold  annually  under  regulated  prices  were  immediately 
deregulated  and  allowed  to  soil  for  $2.90/mcf  rather  than  the  current 
average  price  of  $.50/mcf,  the  gas  producers  would  receive  over  $26 
billion  more  income  annually  for  the  same  sales.   Even  the  proposals 
to  phase  in  deregulation  gradually  mean  immediate  gains  of  billions 
of  dollars  per  year  and  merely  postpone  the  larger  benefits  of  total 
deregula  ticn  . 

There  is  also  the  effect  of  deregulation  on  the  prices  of  pre- 
sently unregulated  sales  of  gas  in  intrastate  markets.   If  deregu- 
lation occurs  on  the  interstate  market,  gas  hungry  customers  in  the 
manor  consuming  states  will  bid  up  the  price  of  gas  presently  sold 
only  on  the  intrastate  markets  to  the  price  equivalent  of  oil  fuel 
substitutes,  the  S2.90/mcf  described  above.   The  average  price  of 
intrastate  gas  varies  from  state  to  state  and  exact  statistics  are 
unavailable,  but  gas  sales  at  prices  up  to  $2.00/mcf  are  pulling 
the  average  price  upward  rapidly  toward  the  51.50  mark.   If  the 
nine  trillion  cubic  feet  of  uas  sold  annually  in  intrastate  markets 
were  to  rise  in  price  from  an  average  of  $1.50/mcf  to  $2.90/mcf, 
cias  producers  would  receive  $13  billion  more  income  for  the  same 
sales  . 

The  withholding  of  natural  gas,  therefore,  could  ultimately 
produce  a  $39  billion  annual  return  to  natural  gas  firms--which  can 
be  a  sufficient  motive  for  lawbreakin'i  by  those  businesspersons 
who  can  resist  anything  except  temptation. 

B.  OP  FORTUITY --In  theory,  there  arc  three  forces  that  could  pre- 
vent gas  producers  from  illegally  withholding  supply:  government  regu- 
lation, opportunity  costs,  and  competition.   In  practice,  all  three 
are  too  weak  to  present  a  barrier  to  withholding  of  gas. 

Government  regulation.   The  Department  of  Interior  has  refused 
to  use  the  leasing  system  for  gas  production  on  federal  lands  to 
require  expedited  production.   The  Federal  Power  Commission  has  re- 
fused to  require  gas  producers  to  deliver  gas  in  the  quantities  they 
have  contracted  with  pipelines  to  deliver. 

Opportunity  costs.   A  study  by  tho  Library  of  Congress  calcu- 
lates~that  gas  producers  could  profitably  withhold  supply  in  anti- 
cipation of  deregulation  for  up  to  five  years  after  developing  a 
gas  property,  even  if  the  regulated  price  increased  at  a  rate  of 
30  percent  per  year. 

Competition.   Classical  economic  theory  presumes  that  even  if 
opportunity  costs  permit  one  gas  producer  to  withhold  production, 
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competing  producers  would  step  in  lo  enlarge  their  market  shares 
by  servina  the  first  producer's  unsatisfied  pipeline  customer. 
This  predicted  behavior,  however,  presumes  that  the  cjas  industry 
is  competitive.   Otherwise,  producers  could  withhold  supply  without 
fear  of  losing  their  market  share. 

It  violates  common  sense  and   '       i  economic  theory  to  argue 
that  the  natural  gas  industry  is  competitive—the  large  number  of 
firms  in  the  industry  notwithstanding.   For  purported  competitors 
have  developed  a  web  of  partnerships  (km  istically  as  "joint 

ventures")  which  inspire  cooperation  rather  than  competition.   The 
major  oil  and  gas  producers  have  extensive  partnerships  with  each 
other  and  with  smaller  companies  in  lease  bidding,  exploration,  de- 
velopment, production,  and  pipelines.   (See,  e.g.,  The  Structure  of 
the  U.S.  Petroleum  Industry,  Committee  on  Interior  and  Insular  Affairs, 
U.S.  Senate  fl9  7'6)  ;  Energy  I  ndu  s  try  Investigation,  Part  1— Joint 
Ventures ,  Committee  on  the  Judiciary ,  U.S.  House  of  Representatives 
(1976))  .  in    addition  to  overt  partnerships,  the  boards  of  directors 
of  the  energy  companies  interlock  indirectly,  but  extensively, 
through  the  intermediary  boards  o!  directors  of  major  banks  and  other 
non-energy  corporations.   (See,  Keeler  and  Fritsch,  A  Citizen's  Oil 
Factbook ,  Center  for  Science  in  the  Public  Interest  (1975)). 

liven  FPC's  and  Interior's  unwillingness  to  compel  production 
and  delivery  of  gas  and  the  a.nti competitive  structure  of  this  indus- 
try, the  opportunity  to  withhold  natural  gas  seems  clear. 

C.  MEA1'1S--The  uniquely  anticompetitive  partnership  arrangements 
in  the  oil  and  gas  industry  not  only  remove  the  threat  of  competi- 
tive disadvantage  that  might  discourage  withholding,  they  also  pro- 
vide multiple  means  for  illegal  collusive  withholding  of  gas  supplies. 
When  partners  make  joint  decisions  on  lease  bidding,  exploration, 
development  rates,  production  rates,  and  pipeline  construction  sched- 
ules,  they  can  easily  choose  to  delay  delivery  of  gas  to  the  market 
under  the  ouise  of  ordinary  business  decisions.   For  the  more  sophis- 
ticated conspirators,  there  is  a  "phases  of  the  moon"  device  (see 

the  electrical  machinery  bid-rigging  of  the  early  1960s),  and  for 
the  less  sophis tica ted ,  there  is  always  the  telephone. 

D.  CIRCUMSTANTIAL  FVIDFIiCE-- Rather  than  listing  the  large  body 
of  evidence  already  in  the  public  domain,  we  are  attaching  the  rele- 
vant section  of  the  report  of  Chairman  John  floss'  House  Subcommi ttee 
on  Oversight  and  Investigations  ("Questions  And  Answers  About  The 

'.  iturc  And  Cause  OF  The  Natural  Gas  Shortage,"  pp.  3-13)  .   It  demon- 
strates, in  our  view,  a  level  of  suspicious  activity  that  justifies 
a  thorough  s  t  u  ly  . 

Taken  together,  there  is  sufficient  motive,  opportunity,  means, 
and  circumstantial  evidence  to  establish  the  possibility  of  a  signif- 
icant  antitrust  violation,  and  hence  to  invoke  a  Justice  Department 
investigation,  focusing  primarily  on  the  probability  of  anticompetitive 
collusion  inherent  in  the  web  of  partnerships  among  ostensible  competi- 
tors in  the  gas  industry.   An  antitrust  investigation  is  in  no  way 
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precluded  by  the  Interior  Depar  Inneflfe '  s  investigation  of  possible 
violations  of  its  leasing  regulations >  any  more  than  treating  a 
symptom  of  an  illness  precludes  efforts  to  identify  and-attack  the 
underlying  disease.   Moreover,  iV\e    I  act  that  the  political  power 
of  the  energy  industry  has  preserved  these  partnerships  from  anti- 
trust actions  in  the  past  does  not  disprove  their  anticompetitive 
consequences.   Charges  and  public  suspicion  will  continue  until 
the  Justice  Department  officially  establishes  the  true  facts  of 
the  s  ituation . 


Sincerely  yours 
- 


Ralph  Uader_ 
Mai  k  Green  /     . 
"Garry  /OefWsS 
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Mr.  Ralph  Nader 
Mr.  Mark  Green 
Mr.  Garry  DeLoss 
Corporate  Accountability 

Research  Group 
134G  Connecticut  Avenue,  N.W. 
Suite  419A 
Washington,  D.C.   20036 

Gentlemen : 

The  Attorney  General  has  requested  that  I  respond 
to  your  letter  of  February  9,  1977  requesting  that  the 
Antitrust  Division  conduct  a  general  investigation  into 
the  natural  gas  industry  to  determine  whether  natural 
gas  producers  are  engaged  in  an  unlawful  conspiracy  to 
withhold  gas  from  the  market. 

Natural  gas  is  critical  to  our  energy  supplies  and 
the  shortage  of  natural  gas  during  the  past  winter  has 
created  suspicion  among  some  that  natural  gas  producers 
have  unlawfully  restricted  the  production  of  gas  with  the 
expectation  of  receiving  higher  prices  in  the  future.   We 
are  committed  to  pursuing  vigorously  any  meaningful  evi- 
dence that  natural  gas  producers  have  or  are  engaging  in 
any  unlawful  antitrust  conspiracy.   At  present,  we  are 
proceeding  on  several  fronts  in  our  scrutiny  of  the  natural 
gas  industry. 

First,  we  are  closely  monitoring  the  Department  of 
Interior's  investigation  into  whether  the  development  and 
production  of  natural  gas  in  the  Gulf  of  Mexico  has  been 
intentionally  withheld. 

It  is  our  understanding  that  Secretary  Andrus  has 
selected  a  panel  of  experts  to  study  whether  the  production 
of  natural  gas  in  the  offshore  federal  domain  can  be      • 
accelerated.   He  has  indicated  that  the  Justice  Department 
will  receive  any  evidence  of  deliberate  withholding  that 
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the  study  uncovers.   We  would,  of  course,  review  such 
evidence  to  determine  whether  an  antitrust  violation  has 
occurred  or  whether  further  investigation  of  the  question 
is  warranted. 

An  independent  Antitrust  Division  investigation  of 
possible  collusive  withholding  of  natural  gas  would  be 
largely  duplicative  of  the  Interior  Department's  efforts. 
As  an  initial  step,  we  would  have  to  determine  whether 
producers  have  in  fact  withheld  gas  from  the  market,  the 
same  focus  of  the  Interior  Department's  investigation.   In 
the  absence  of  independent  evidence  of  collusion,  I  believe 
we  should  wait  for  the  conclusion  of  their  investigation 
before  deciding  whether  a  general  antitrust  investigation 
of  the  natural  gas  industry  is  justified. 

Second,  we  are  following  up  on  inquiries  by  the  Fed- 
eral Power  Commission  into  whether  gas  producers  and  pipe- 
lines have  unlawfully  colluded  to  withhold  gas  from  the 
interstate  market.   The  FPC  determined  several  years  ago, 
based  upon  data  submitted  by  jurisdictional  pipelines,  that 
there  may  be  substantial  amounts  of  dedicated  natural  gas 
reserves  in  the  Gulf  of  Mexico  that  are  not  being  produced. 
In  a  related  but  separate  inquiry,  the  FPC  issued  a  show 
cause  order  on  February  20,  1975  directed  at  some  sixty-eight 
producers  and  twelve  interstate  pipelines.   Each  respondent 
was  required  to  show  cause  why  any  dedicated  reserves  were 
not  being  produced,  or  why  they  economically  could  or  should 
not  be  produced.   The  evidentiary  hearing  v/as  completed  in 
September,  1976  and  the  record  is  before  an  administrative 
law  judge  for  an  initial  decision.   At  present,  the  evidence 
obtained  by  the  FPC  that  we  have  reviewed  does  not  indicate 
the  existence  of  an  antitrust  conspiracy  to  withhold  gas. 

In  a  separate  proceeding,  however,  an  administrative 
law  judge  found  Gulf-  Oil  Corporation  in  violation  of  its 
certificate  obligations  to  deliver  certain  quantities  of 
natural  gas  to  Texas  Eastern  Transmission  Corporation  and 
suggested  the  possibility  of  an  antitrust  conspiracy  between 
Gulf  and  Texas  Eastern  to  withhold  gas  from  the  interstate 
market.   We  have  obtained  the  evidentiary  materials  in  this 
proceeding  and  are  reviewing  them  to  determine  whether  an 
antitrust  prosecution  or  further  investigation  is  warranted. 

Third,  we  have  monitored  the  actions  of  natural  gas 
producers  and  pipelines  in  the  implementation  of  the 
Emergency  Natural  Gas  Act  to  assure  that  the  winter  shortage 
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of  natural  gas  did  not  serve  as  a  cover  for  antitrust 
violations.   We  reviewed  all  orders  authorizing  the 
purchase  of  emergency  natural  gas  above  the  existing 
price  ceilings,  participated  in  meetings  seeking  to 
discover  available  natural  gas  supplies,  and  obtained 
minutes  of  meetings  involving  private  industry  partic- 
ipants that  were  held  for  the  purpose  of  assisting  the 
Administrator  of  the  Emergency  Natural  Gas  Act  in 
carrying  out  his  functions. 

N£  Epurth,  we  have  recently  issued  civil  investigative 
demands_to  thirty  intrastate  natural  gas  "producers  and 
pipelines  in  an  investigation  of  possible  unlawful  price 
fixing.  'While"  it  is  too  early  to  anticipate  the  results 
olTThis  investigation,  we  are  committed  to  a  rapid  develop- 
ment of  the  necessary  facts  from  which  a  responsible  law 
enforcement  conclusion  can  be  drawn. 
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ieve  that  this  four-front  effort  represents  an 
and  efficient  way  to  allocate  the  Antitrust 

very  limited  resources  in  scrutinizing  the 
s  industry  for  antitrust  violations.   Despite 
articulate  arguments,  I  do  not  believe  that  a 
al  antitrust  investigation  into  the  natural  gas 
an  be  justified  at  this  time.   As  you  recognize, 
o  date  no  probative  evidence  of  collusion,  and  a 
sely  focused  investigation  would  in  large  part 
licate  the  efforts  of  other  government  agencies, 

of  which  we  will  receive  as  soon  as  they  are 
Of  course,  if  either  our  efforts  or  those  of 
cies  reveal  any  significant  indications  of 

we  will  rapidly  undertake  whatever  additional 
ion  is  necessary  to  determine  whether  an  anti- 
ecution  is  warranted. 

Sin 


DQflALD  I.  BAKER 
Assistant  Attorney  General 
Antitrust  Division 
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A  From  the  New  York  Times,  March  27,  1977_/ 

A  Reform  Era 
For  Antitrust 


By  MARK  GREEN 


WASHINGTON— An  antitrust  era  is 
drawing  to  a  close.  It  began  exactly 
five  years  ago  this  month  when  Inter- 
national Telephone  &  Telegraph  and 
Dita  Beard  gave  the  Justice  Depart- 
ment's antitrust  division  more  notori- 
ety than  it  had  ever  expected  cr  de- 
sired. It  will  end  on  June  1,  when 
Donald  G.  Baker,  who  has  been  the 
assistant  attorney  general  in  charge 
of  antitrust  since  mid-1976,  will  leave 
his  post  ("unless  you  know  something 
I  don't,"  he  says  jokingly). 

The  month-long  hearings  on  I.T.T.'s 
consent  decree  before  the  Senate  Judi- 

;  ciary  Committee  publicly  exposed  the 
workings — and    failings — of    the    anti- 

i  trust  division  as  no  other  event  in 
memory.  It  was  an  exposure  that 
sullied  the  reputation  of  the  outgoing 
Richard  McLaren,  led  to  the  appoint- 
ment of  the  nonpolitical  academic 
Thomas  E.  Kauper  and  helped  ignite 
an    outburst    of    significant    antitrust 

Mark  Green,  a  lawyer,  is  the  author 
or  editor  of  several  books,  including 
"Taming  the  Giant  Corporation,"  which 
he  co-authored  in  1976  with  Ralph 
Wader  and  Joel  Seligman, 


reforms.  Indeed,  the  subsequent  five- 
year  period  has  witnessed  as  many 
procedural  changes  in  Federal  anti- 
trust enforcement  as  had  occurred  in 
the  previous  three  decades: 

qUntil  1973,  the  Attorney  General 
had  to  sign  every  antitrust  compiaint 
or  indictment,  even  though  the  heads 
of  other  divisions  could  almost  always 
bring  their  own  cases.  Why?  "Attor- 
neys General  don't  have  antitrust  pro- 
grams," a  Justice  Department  attorney 
has  said,  "They  are  political  repre- 
sentatives whose  function  is  to  temper 
justice  with  politics." 

Post-Watergate,  this  function  proved 
untenable.  So  former  Attorney  General 
William  Saxbe  began  the  practice  of 
allowing  the  head  of  the  antitrust  divi- 
sion to  bring  his  own  cases — a  change, 
says  one  division  official,  that  "gave 
the  antitrust  division  back  its  man- 
hood." 

^Business  review  letters — in  which 
the  division  answers  companies  that 
ask  whether  a  planned  activity  would 
violate  the  antitrust  laws — had  for  . 
decades  been  kept  secret.  Antitrust 
division  hierarchy  claimed  that  any 
publication  of  such  correspondence 
would  cripple  the  program  by  fright- 
ening away  the  inquiring  business 
people. 

But  under  the  gun  of  a  freedom-of- 
information  lawsuit  filed  in  1973,  the 
division  acquiesced  to  the  future  re- 
quests for,  and  the  contents  of,  busi- 
ness reviews.  (Their  number  has  slight- 
ly increased— 16  in  1974,  20  in  1975, 
29  in  1976.) 

«jThe  1974  Antitrust  Procedures  and 
Penalties  Act  upgrades  antitrust  crimi- 
nal violations  from  misdemeanors  to 

felonies — increasing  both  fines  (up  to 
$100,000  for  individuals  and  $1  million 
for  corporations)  and  jaii  sentences 
(up  to  three  years). 

The  law  aiso  requires  the  division 
to  file  a  'competitive  impact  state- 
ment" with  every  proposed  consent 
decree,  explaining  why  the  relief  ob- 
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talned  is  adequate.  "That  requirement 
forces  us  to  think  through  a  settle- 
ment since  our  reasoning  will  be  pub- 
licly exhibited,"  says  one  division  tnal 
lawyer.  . 

qSince   1962  the  antitrust  division 
1  has  been  able  to  compel  the  produc- 
tion   of    documentary    evidence    from 
'companies    under    investigation  —  but 
neither  written  replies  from  the  com- 
pany nor  oral  replies  from  individuals 
within   these   companies   and  nothing 
from  other  companies  having  relevant 
evidence  in  the  industry. 

The  1976  Hart-Scott-Rodino  Act, 
"over  the  grumbling  of  the  Business 
fcoundtable.  gives  it  this  expanded 
subocena  authority  As  an  added  in- 
formational tool  and  to  combat  so- 
called  "midnight  mergers,"  the  law  re- 
quires that  companies  participating  In 
certain  large  mergers  (those  involving 

over  $100  million  in  asset!  or  sales) 
notify  the  division  at  least  30  days 
prior  to  consummation. 

^Finally,  Congress  agreed  to  In- 
crease substantially  the  antitrust  divi- 
sion's budget,  which  will  have  more 
than  doubled  from  the  $12.8  million 
of  fiscal  1973  to  the  $29.8  million 
requested  for  fiscal  1978.  Staff  attor- 
neys— who  actually  numbered  fewer 
in  1973  than  in  1950 — increased  from 
327  in   1973  to  464  in  1977. 

Beyond  these  reforms  of  process, 
the  policies  and  performance  of  the 
Kauper-Baker  era  earn  mixed  grades 
from  division  staff  and  outside  com- 
mentators. At  a  minimum,  Mr.  Kauper 
— a  soft-spoken  professor  whose  four- 
year  term  exceeded  those  of  all  of 
his  19  predecessors  except  Thurman 
Arnold — must  be  given  credit  for 
"keeping  the  division  together  In  a 
tough  time,"  according  to  Joe  Sims, 
one  of  Mr.  Baker's  deputies. 

The  aftershocks  from  the  I.T.T. 
scandal  and  the  department's  "Satur- 
day night  massacre"  during  the  Water- 
gate scandal  undermined  staff  morale 
and  public  confidence.  Mr.  Baker,  who 
has  been  with  the  division  since  1966, 
thinks  that  Mr.  Kauper's  "unflappable 
integrity"  helped  depoliticize  the  divi- 
sion and  maintain  its  professionalism. 

The  most  enduring  legacy  of  Mr. 
Kauper  and  Mr.  Baker  will  probably 
be  their  aggressive,  almost  evangelical 
crusade  against  price-fixing.  Mr.  Kauper 
dramatically  shifted  division  resources 
away  from  merger  cases  and  to  price- 
setting.  Criminal  prosecutions  jumped 
from  an  average  of  11  a  year  between 
1969  3nd  1972  to  27  a  year  from  1973 
to  1976.  As  of  January  31,  1977,  a 
record  95  grand  jury  investigations 
were  pending  on  antitrust  matters. 

Still,  because  judges  were  reluctant 
to  send  white  collar  offenders  to 
prison,  an  average  cf  only  five  busi- 


nessmen a  year  from  1972  to  1978 
actually  served  time  for  antitrust 
crimes.  Between  3965  and  1975,  the 
total  fines  imposed  in  all  antitrust 
criminal  cases  amounted  to  a  .  negli- 
gible 0.05  percent  of  the  total  com- 
merce affected  by  these  illegal  acts. 

In  fiscal  1976  individuals  convicted 
of  securities  fraud  were  sentenced  to 
an  average  of  45.7  months  in  prison, 
and  those  convicted  of  income  tax 
fraud  to  15.4  months.  Yet  those  con- 
victed of  antitrust  crime  served  a  total 
of  two-and-a-half  months. 

A  disgusted  Mr.  Baker — "to  bring 
home  the  truth  that  price-fixing  is  a 
crime,  not  just  an  economic  faux  pas," 
—  issued  unprecedented  sentencing 
guidelines  in  November  1976.  Accord- 
ing to  the  guidelines,  after  a  conviction 
or  guilty  plea,  the  division  would  re- 
quest 13-month  jail  terms  or  fines  of 
$50,000  ~per  individual  and  10  percent 

of  the  sales  of  the  affected  line  of 
commerce. 

The  Kauper-Baker  team  also  broke 
ground  on  regulatory  reform  efforts. 
From  a  handful  of  young  lawyers  In 
the  1960's,  the  division  now  invests 
the  time  and  expertise  of  about  70 
lawyers  and  nearly  20  percent  of  its 
budget  on  interventions  before  other 
Federal  agencies — "preaching  the  anti- 
trust gospel  to  the  regulatory  heathens" 
is  how  Joe  Sims  describes  it. 

The  division's  efforts  here  range 
from  its  huge  American  Telephone  & 
Telegraph  casp,  the  goal  being  to  divest 
Ma  Bell  of  Western  Electric,  to  such 
lesser  efforts  in  the  last  month  as  a 
memorandum  to  the  Federal  Maritime 
Commission  complaining  about  Btlti- 
competitive  standards  in  an  ocean 
shipping  conference  agreement,  and  a 
filing  at  the  Civil  Aeronautics  Board 
supporting  an  American  Airlines  pro- 


posal to  significantly  reduce  certain 
coast-to-coast  air  fares. 

The  theory  behind  such  activity  It 
simple:  since  nearly  20  percent  or 
the  economy  is  diredtly  regulated 
by  Washington,  why  not  try  to  in- 
spire more  competition  through  these 
agencies  rather  than  in  court? 

But  besides  the  kudos  for  the  divi- 
sion, there  is  also  criticism  from  its 
own  staff  as  well  as  from  outsiders. 
There  are  many  complaints  about  the 
administration  of  the  antitrust  divi- 
sion, and  some  recrimination  between 
the  trial  staff  and  top  officials.  Trial 
attorneys  complain  about  what  they 
consider  excessive  layers. of  review,  of 
cases  "sent  up"  to  the  front  office 
where  they  sit  for  six  months,  all  of 
which  dampens  enthusiasm  and  pro- 
ductivity. 
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Mr.  Kauper  especially  attracts  criti- 
cism. "He  was  a  nice  guy,"  says  on» 
division  litigator,  "but  drove  people 
crazy  because  he  was  so  slow  and 
cautious."  That  the  caseload  didn't 
plummet  under  his  reign — he  signed 
an  average  of  66  cases  a  year — may  bo 
attributable  to  a  42  percent  increase 
in  staff  rather  than  his  leadership 
abilities.  Mr.  Kauper  returned  to 
teaching  at  the  University  of  Michigan 
Law  School  after  leaving  the  Justice 
Department  in  1976. 

One  former  high  division  official 
puts  the  blame  for  any  inefficiencies 
on  the  slowness  and  over-inclusivenes.1 
of  investigating  lawyers.  Wherever  tbo 
blame  may  lie,  however,  there  is  clear- 
ly something  administratively  wrong, 
as  Attorney  General  Griffin  Bell  hal 
learned.  "It  doesn't  take  long  to  sii» 
that  things  are  moving  too  slowly 
there,"  he  says. 

Then  there  has  been  the  antitrust 
division's  monopoly  problem.  "We  go 
after  small  businessmen  too  dumb  to 
know  not  to  price-fix,"  observes  one 
high  division  official,  "but  not  sophis- 
ticated big  businessmen  who  don't 
have  to  because  of  their  oligopoly- 
structure."  When  he  left  the  antitrust 
division  in  June  1975,  the  deputy  chief, 
Keith  Clearwaters,  raised  some  eye- 
brows   by    publicly    complaining    how 


Mr.  Bell  stresses 
that  he  wants  a 
tough  litigator  or, 
as  one  lawyer  said, 
(a  policeman, 
not  a  professor.' 


few  Sherman  Act  antimonopoly  cases 
— "Section  2"  cases  in  antitrust  par- 
lance— were  filed.  He  recently  elabo- 
rated on  why: 

"Section  2  cases  are  unwieldy  be- 
cause you  must  prove  intent  and  the 
dangerous  probability  of  success.  The 
trial  staff  gets  demoralized  about  this 
burden,  as  well  as  by  their  expectation 
that  the  front  office  doesn't  want  such 
huge  cases.  So  they  go  for  price-fixing 
or  merger  cases  because  they're  sim- 
pler. And  in  a  vigorous  cycle,  the 
front  office  never  sees  these  cases." 

In  fact,  there  are  indications  that 
the  front  office  of  Mr.  Kauper  and 
Mr.  Baker  did  not  want  such  cases. 
They  were  troubled  by  how  such  liti- 
gation absorbs  limited  resources.  The 
International  Business  Machines  case, 
for  example — filed  eight  years  ago, 
and  with  no  end  in  sight — alone  ties 
no    10   pnrrpnt    of   division    r>prsonnel. 


The  division  allowed  the  Mobil  Oil 
Corporation,  the  nation's  third-largest 
oil  company,  to  acquire  Marcor,  the 
Chicago-based  holding  company  that 
includes  Montgomery  Ward,  in  1976. 
Last  year  also  saw  the  largest  merger 
in  American  history,  General  Electnc's 
$2.17  billion  acquisition  of  Utah  In- 
ternational, which  the  division  would 
not  block.  Finally,  veteran  division' 
attorney  Kenneth  Anderson  asks, 
"What  have  we  done  about  energy? 
Nothing.  We're  hiding  behind  the  F.T.C. 
case,  which  is  going  nowhere." 

The  Federal  Trade  Commission  has 
sued  eight  major  oil  companies  in  an 
effort  to  restructure  the  oil  industry 
to  promote  greater  competition.  The 
Justice  Department's  antitrust  division 
and  the  F.T.C.  have  overlapping  anti- 
trust responsibility  under  Federal  law, 
although  the  majority  of  the  casei 
are  brought  by  the  division. 

Now  Attorney  General  Griffin  Bell 
must  appoint  a  new  antitrust  chief 
when  an  unusual  confluence  of  events 
— the  political  insulation  of  antitrust, 
a  public  increasingly  wary  of  corporate 
abuse,  the  rise  of  a  sympathetic  con- 
sumer movement,  and  a  populist  Presi- 
dent supportive  of  competition — has 
created  what  has  been  called  a  new 
visibility  for  "consumer  antitrust,"  or 
even  a  whole  new  era  for  antitrust 
enforcement. 

Close  observers  of  the  Justice  De- 
partment suggest  that  the  new  Attor- 
ney General  has  the  opportunity  to 
disprove  a  common  theory  that  Repub- 
lican Administrations  have  generally 
been  more  willing  than  the  Democrats 
to  pursue  antitrust  matters.  Mr.  Bell 
has  stressed  that  he  wants  a  tough 
litigator  and  administrator  to  lead  the 
division  or,  as  Max  Blecher,  a  West 
Coast  plaintiff  lawyer,  puts  it,  "a 
policeman,  not  a  professor." 

Mr.  Bell's  antitrust  chief  could  be 
the  first  Democrat  in  this  new  era — 
and  hence  just  might  have  the  free- 
dom, if  he  had  the  will,  to  examine 
freshly  some  key  and  lingering  issues: 
For  example,  are  joint  ventures  a 
growing  monopoly  problem,  as  the 
Council  on  Wage  and  Price  Stability 
warns  in  the  aluminum  industry  and 
as  many  warn  in  energy? 

Mr.  Bell  himself,  who  Is  a  former 
Federal  appeals  judge,  has  given  mixed 
signals.  He  has  spoken  approvingly 
of  former  Attorney  General  John 
Mitchell's  celebrated  1969  speech  in 
Savannah,  Ga.,  which  attacked  eco- 
nomic concentration  and  promised  to 
block  all  mergers  between  any  of  the 
top  200  industrial  companies  and  any 
leading  companies  in  a  concentrated 
industry.  In  a  speech  delivered  last 
weekend,  Mr.  Bell  said  that  shared 
monopoly,  where  it  truly  exists,  ought 
to  be  in  violation  of  the  antitrust  laws. 
At  a  minimum,  however,  it  is  clear 
that  a  new  antitrust  era  is  beginning. 
But  where  the  new  one  leads  will  de- 
pend largely  on  JucLge  Bell's  selection.' 
As  the  Judge  himself  might  say,  the. 
jury  Is  still  out. 
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Monopoly  Capitol: 

The  Antitrust  Subcommittees 


Oil,  drugs,  coffins,  cars,  steel  and  baseball,  books  and  milk— are 
diverse  commodities  with  one  thing  in  common.  At  some  point  in 
the  past  twenty  years,  each  has  been  carefully  studied  by  con- 
gressional subcommittees  whose  mandates  are  the  preservation 
and  enhancement  of  a  competitive  American  economy.  There  is 
an  urgency  in  their  deliberation— because  monopoly  overcharges 
transfer  an  estimated  $23  billion  annually  from  consumers  to 
producers;1  because  economic  concentration  shrinks  the  Gross 
National  Product  by  some  $48  billion  annually:2  and  because 
monopolies  contribute  to  maintaining  the  highly  skewed  distribu- 
tion of  wealth  in  America.3  How  much  a  consumer  pays  for  a 
car  and  how  much  a  housewife  can  put  in  the  bank  are  in- 
timately affected  by  industrial  structures  that  convert  consumer 
dimes  into  nickels— and  wooden  ones  at  that.4 

note:   This  chapter  was  prepared  by  Mark  J.  Green. 
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But  the  structures  of  these  industries  are  not  noticeably  differ- 
ent in  the  past  two  decades  by  reason  of  the  efforts  of  the 
congressional  antitrust  subcommittees.  Like  gymnasium  bicyclists 
pedaling  furiously  away  on  their  stationary  vehicles,  the  congres- 
sional subcommittees  frequently  seem  to  be  going  nowhere.  In 
a  Congress  that  roughly  mirrors  a  society  grown  dependent  on 
business— big  business— it  is  unlikely  that  congressional  subcommit- 
tees dealing  with  antitrust  will  be  permitted  to  include  even  a  few 
of  the  handful  of  Capitol  Hill  critics  of  corporate  power.  Most 
congressmen  are  simply  reluctant  to  challenge  powerful  corporate 
interests  whose  support  they  need.  Many  congressional  conserva- 
tives are  committed  to  states'  rights  and  are  unwilling  to  cede 
greater  antitrust  powers  to  the  federal  government.  And  even 
those  lawmakers  who  ostensibly  champion  the  antitrust  cause 
seem  more  absorbed  in  other  issues;  no  one  has  yet  become  a 
presidential  contender  by  brandishing  the  antitrust  banner. 

Not  yet,  anyway.  But  as  problems  of  inflation,  foreign  trade, 
growth,  consumerism,  corporate  responsibility,  and  wealth/ 
income  distribution  converge,  the  common  remedy  of  antitrust 
policy— long  the  lonely  cri  de  coeur  of  the  populist— may  be  forced 
upon  a  resistant  Congress.  And  if  it  is,  a  focus  of  antitrust  atten- 
tion in  Washington  will  inevitably  be  the  antitrust  subcommittees 
of  the  Senate  and  House  Judiciary  committees.  Their  activities 
and  passivities,  the  play  of  their  personalities  and  politics,  and 
their  unique  educational  function,  could  help  shape  the  future 
course  of  the  American  economic  and  political  systems. 

THE  SENATE  SUBCOMMITTEE 

The  Early  Years 

In  the  beginning,  there  was  the  Sherman  Antitrust  Act  of  1890,* 
but  it  was  not  until  1953  that  the  Senate  had  an  antitrust  sub- 
committee. The  handful  of  laws  dealing  with  antitrust   in   the 

*  The  Sherman  Act  makes  illegal  any  "contract,  combination  or  con- 
spiracy, in  restraint  of  trade." 
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intervening  six  decades  had  been  handled  on  an  ad  hoc  basis  by 
a  variety  of  congressional  committees.  As  the  American  economy 
grew  and  interest  in  antitrust  issues  accelerated,  especially  after 
passage  of  the  1950  Celler-Kefauver  Act  (see  below),  this  random 
procedure  proved  unsatisfactory. 

It  took  a  Senate  maverick  to  launch  the  committee.  The 
Senate  Antitrust  and  Monopoly  Subcommittee  was  opened  for 
business  in  1953  by  Judiciary  Committee  Chairman  William 
("Wild  Bill")  Langer,  a  dynamic  Republican  populist  from  North 
Dakota.  Denied  official  sanction  and  appropriations  by  the  Sen- 
ate, he  ran  the  subcommittee  initially  out  of  his  own  office  and 
with  his  own  office  funds.  The  Senate  Rules  Committee  finally 
officially  recognized  the  new  committee  on  March  18,  1955, 
when  Senate  Resolution  61  allocated  up  to  $200,000  for  an 
antitrust  subcommittee,  since  "no  attempt  has  yet  been  made  by 
the  Congress  to  survey  the  entire  field  of  antitrust  laws  with  a 
view  toward  a  comprehensive  revision  and  coordination  of  these 
[antitrust]  laws." 

From  the  outset,  the  subcommittee  regarded  facts  and  publicity 
as  its  most  effective  weapons.  By  exposing  the  conflicts  of  interest 
swirling  around  the  Dixon-Yates  contract,  which  allowed  a  private 
firm  to  build  a  power  plant  to  supply  the  Tennessee  Valley  Au- 
thority, the  subcommittee  spurred  the  Eisenhower  administration 
in  1955  to  cancel  that  controversial  agreement.  Publication  in  1956 
of  the  subcommittee  report  Bigness  and  Concentration  of  Economic 
Power:  A  Case  Study  of  General  Motors  Corporation  presaged  in 
title  and  content  its  future  preoccupation  with  economic  concen- 
tration.* 

But  it  was  not  until  January  22,  1957— when  Senator  Estes 
Kefauver,  having  finally  shed  his  ambitions  for  national  office, 
took  over  as  subcommittee  chairman— that  the  subcommittee's 
personality   finally    took   shape.    Kcfauver's    reputation    preceded 

*  This  report  led  to  the  first  piece  of  subcommittee  legislation  to  become 
law,  the  "Auto  Dealer's  Day  in  Court"  act  of  1956,  which  gave  auto  dealers 
the  right  of  court  review  for  the  alleged  failure  of  manufacturers  to  act  in 
good  faith  in  reviewing  or  terminating  a  franchise. 
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him:  campaigns  for  the  Democratic  presidential  nomination  and 
investigations  into  organized  crime  had  won  him  wide  notoriety. 
As  early  as  1946,  he  had  held 'hearings  for  a  subcommittee  of 
the  House  Select  Small  Business  Committee,  to  "reverse  the 
trend  toward  economic  concentration."  This  effort  ultimately  led 
to  the  Celler-Kefauver  Act  of  1950,  the  seminal  antitrust  law  of 
this  century,  which  plugged  up  the  loophole  in  the  1914  Clayton 
Act  that  had  tolerated  anticompetitive  asset  acquisitions. 

The  subcommittee  and  Kefauver  appeared  to  be  the  fortuitous 
wedding  of  a  willing  instrument  (Kefauver  had  a  "magnificent 
working  majority"  said  a  staff  economist  of  that  era)  and  a 
talented  artisan.  Despite  his  background  in  southern  gentry  and 
cdrporate  law,5  Kefauver's  reputation  and  militant  antitrust  views 
so  frightened  Senate  conservatives  that,  in  his  first  year  as  chair- 
man, they  moved  to  cut  appropriations  to  the  antitrust  subcom- 
mittee by  more  than  30  percent.  Critics,  led  by  Republican  leader 
William  F.  Knowland  of  California,  complained— with  some  justi- 
fication—that the  subcommittee  produced  no  legislation  and  func- 
tioned merely  as  Kefauver's  antibusiness  forum.  Aided  by  an 
unexpected  defense  from  the  late  Senator  Everett  M.  Dirksen 
(R.,  111.)  ("I  think  the  work  the  subcommittee  does  is  important, 
even  though  I  disagree  so  generally  with  my  able  and  affable 
friend  from  Tennessee"),6  Kefauver  and  his  allies  easily  defeated 
Knowland's  motion.  But  the  critics  had  a  semblance  of  a  point: 
the  Antitrust  and  Monopoly  Subcommittee  was,  and  would  con- 
tinue to  be,  a  sounding  board  rather  than  a  legislative  machine. 

For  example,  Kefauvtr  launched  hearings  in  1957  on  "admin- 
istered prices"— i.e.,  prices  set  by  a  few  leading  firms  in  concen- 
trated industries.  The  hearings,  which  articulated  and  dramatized 
the  problems  of  industrial  structure,  were  organized  by  Dr.  John 
Blair,  Kefauver's  chief  economic  aide,  and  were  based  on  the 
approach  of  economist  Gardner  Means  who  argued  in  the  1930s 
that  administered  prices  distorted  the  economy.  Between  1957 
and  1963,  hearings  on  administered  prices  in  the  steel,  automo- 
bile, bread  and  drug  industries,  among  others,  were  to  fill  twenty- 
nine  volumes  and  more  than  18,000  pages.  "Before  the  subcom- 
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mittee  made  its  record,  it  was  possible  for  policy-makers  to  ignore 
the  structure  of  industry,"  Washington  Post  reporter  Bernard 
Nossiter  later  wrote.  These  hearings  established  the  fact  that 
"corporate,  and  union,  pricing  power  is  a  phenomenon  with 
which  every  administration  must  cope,  either  openly  or  cov- 
ertly."7 But— in  a  pattern  that  was  to  be  repeated  up  to  the  pres- 
ent day— no  legislation  ever  resulted. 

There  were  many  other  hearings  during  these  early  years;  one 
was  instrumental  in  unraveling  the  intricate  and  massive  collu- 
sion of  electrical  equipment  manufacturers  in  sales  to  the 
Tennessee  Valley  Authority.  This  probe  ultimately  led  to  the 
largest  criminal  antitrust  case  in  the  history  of  the  Sherman  Act. 
Twenty-nine  corporations  and  forty-five  executives  were  charged 
with  price-fixing,  bid-rigging,  and  market-splitting;  eventually 
twenty  individuals  received  suspended  sentences,  seven  others 
served  jail  sentences,  and  total  fines  of  $1,954,000  were  assessed. 

But  "magnificent  working  majority"  or  not,  Kefauver  assem- 
bled a  slender  legislative  record  on  antitrust  during  his  six  years 
as  chairman,  largely  due  to  a  Judiciary  Committee  and  Senate 
uncommitted  to  a  vigorous  antitrust  policy.  Only  two  antitrust 
bills  became  iaw.*  All  other  efforts  failed,  including  Kefauver's 
proposals  to  increase  criminal  antitrust  penalties  and  to  require 
business  to  notify  the  government  prior  to  mergers  in  concentrated 
industries. 

The  most  important  subcommittee  bill  to  become  law  in  this 
period  involved  health  and  safety,  not  antitrust.  The  so-called 
Kefauver-Harris  Amendments  of  1962  provided  for  premarketing 
review  by  the  Food  and  Drug  Administration  (I  DA)  of  the 
efficacy  of  new  drugs  and  for  seizure  of  drugs  when  there  was  an 
imminent  hazard  to  public  health,  drug  advertisements  had  to 
indicate  adverse  side  effects  and  cite  the  drug's  generic  name, 
i.e.,  the  chemical  name  and  not  the  brand  name.  But  the  law  was 

*  S.726  in  1959  provided  that  orders  issued  by  the  Federal  Trade  Commis- 
sion under  Section  1 1  of  the  Clayton  Act  "shall,  if  not  appealed,  become 
final  by  mere  passage  of  time";  and  S.167  permitted  the  Justice  Department 
to  subpoena  pertinent  documentary  material  from  a  firm  under  investigation. 
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only  a  shadow  of  what  Kcfauver  had  intended  it  to  be.  His 
original  bill  had  sought  to  reduce  the  "extraordinary"  prices  of 
patented  drugs  by  making  certain  anticompetitive  patent  agree- 
ments illegal,  by  requiring  compulsory  licensing  under  specified 
product  patents,  and  by  giving  the  Department  of  Health,  Educa- 
tion, and  Welfare  authority  to  establish  simplified  generic  names 
for  drugs.  Some  members  oi  his  subcommittee  and  Judiciary 
Chairman  James  Eastland,  however,  stripped  the  drug  bills  of 
these  provisions  in  secret  meetings  with  industry  lobbyists,  which 
occurred  without  the  knowledge  or  presence  of  Senator 
Kcfauver."  That  the  drug  amendments  passed  with  even  as  much 
substance  as  they  had  was  less  a  result  of  Kefauver's  "clout"  than 
of  the  thalidomide  tragedy,  when  sale  of  this  drug  to  pregnant 
women  in  Europe  and  Japan  caused  about  ten  thousand  horribly 
deformed  babies. 

Kefauver's  travail  over  his  drug  bill  was  only  one  in  a  train  of 
events  diminishing  his  influence.  In  1962,  both  he  and  House 
antitrust  chairman  Emanuel  Celler  sent  out  "cost"  subpoenas  to 
the  steel  industry  at  the  direct  behest  of  President  Kennedy,  then 
jousting  with  Big  Steel.  After  the  presidential  battle  had  ended, 
"Celler  was  smart  and  canceled  his  investigations,"  said  a  former 
Kcfauver  aide,  "but  Kefauver  was  bullheaded  and  went  ahead." 
Four  of  the  twelve  firms  refused  to  cooperate  with  the  subpoenas, 
and  in  what  was  considered  a  senatorial  rebuke,  the  Senate 
Judiciary  Committee  refused  to  enforce  Kefauver's  subpoenas.9 

By  1962,  Senator  Eastland,  who  is  normallv  receptive  to  the 
recommendations  of  his  subcommittee  chairmen  when  vacancies 
occur  on  their  subcommittees,  began  to  ignore  Kefauver's  prefer- 
ences for  new  subcommittee  members.  Instead  of  the  liberal 
Democrats  Kefauver  wanted,  Eastland  named  conservatives, 
and  by  1962,  Kefauver  found  himself  hamstrung  in  his  own 
subcommittee.10  That  year,  Kcfauver  heard  that  conservative 
Democrat  John  McClellan  was  about  to  get  the  subcommit- 
tee seat  of  defeated  liberal  Democrat  John  Carroll.  "He  was 
terriblv  upset,"  recalls  an  aide,  since  the  Tennessean  had  not 
even   been  consulted.  When   Kefauver  angrily  called   Judiciary 
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Chairman  Eastland  to  complain,  Eastland  advised  him  to  calm 
down,  since  the  selection  had  not  yet  been  officially  announced. 
They  would  talk  about  it  later,  Eastland  said.  They  didn't.  The 
McClellan  appointment  was  formally  announced  that  afternoon. 
Then  a  new  subpoena  controversy  erupted  in  1963— and  this 
time  the  subcommittee  itself  was  balking.  Kefauver  wanted  to 
issue  subpoenas  in  early  May  to  American  drug  manufacturers 
who  were  allegedly  interfering  with  the  marketing  by  other  drug 
houses  of  low-priced  generic  drugs  in  South  America.  But  an 
informal  head  count  made  it  apparent  that  the  subcommittee 
would  not  support  him  in  this  effort.  Kefauver  was  spared  this 
final  humiliation.  Before  the  issue  came  to  a  vote,  Senator  Estes 
Kefauver— of  whom  the  New  Republic  had  once  said,  "What 
George  Norris  was  in  the  public  power  field,  Estes  Kefauver  is  in 
the  field  of  antitrust  enforcement"11— died  of  coronary  complica- 
tions on  August  10,  1963. 

Hotspur  to  Hamlet 

Senator  Philip  A.  Hart  of  Michigan— former  war  hero,  former 
he*ad  of  tlv  Michigan  Securities  Commission,  and  ex-ofheer  and 
(through  marriage)  director  of  the  Detroit  Tigers  and  Lions— was 
next  in  line  for  the  chairmanship.  He  was  unsure  whether  he 
wanted  the  position,  said  a  former  aide.  "Hart  agonizes  over  any 
major  decision  . .  .  and  he  did  over  this.  .  .  .  The  press  was  appalled 
that  he  waited  at  all."  He  went  to  Senator  Hubert  H.  Humphrey, 
admitting  his  doubts  and  soliciting  advice;  the  Minnesotan  told 
Hart  to  seize  the  influential  position.  Finally,  on  August  19,  1963, 
reluctant  but  resigned.  Hart  took  over  as  chairman. 

The  nine-day  period  of  indecision  was  pure  Hamlet— and  pure 
Hart;  it  reflected  a  sharp  departure  from  the  style  of  his  predeces- 
sor. Deliberate  where  Kefauver  had  been  decisive,  personally 
modest  where  Kefauver  had  been  brash,  Hart  told  Time  maga- 
zine, "When  you  get  on  the  Monopoly  Subcommittee,  the  feeling 
develops  that  you're  out  to  change  the  economic  system.  That's 
not  me."12  And  it  wasn't.  "He  just  wasn't  interested  in  muck- 
raking," says  a   former  Kefauver  loyalist.   (This  person   recalled 
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how,  years  later,  Hart  cut  off  an  aide's  hard-hitting  cross-examina- 
tion of  some  Blue  Cross  witnesses  because,  said  Hart,  "it 
sounded  too  much  like  Kefauver!") 

Hart  immediately  ordered  an  end  to  the  drug  hearings  on  the 
premise  that  the  subject  was*  exhausted.  Since  the  Parke,  Davis 
and  Upjohn  companies  had  their  homes  in  Michigan,  this  move 
depressed  the  more  cynical  staff,  and  some  unkindly  began  call- 
ing him  "Chicken  Hart"— an  initial  hostility  that  Hart's  obvious 
intelligence,  fairness,  and  sympathy  to  antitrust  soon  overcame. 

More  difficult  for  Hart  was  a  decision  on  Kefauver's  drug 
subpoenas.  If  the  subcommittee  refused  to  support  the  subpoe- 
nas, Jerry  Cohen,  then  the  subcommittee's  staff  director,  recalls, 
"that  would  have  screwed  Hart  right  away."  At  six  or  seven  execu- 
tive sessions  on  the  matter,  Senator  Dirksen  was  one  vote  shy  of 
quashing  the  subpoenas.  Each  time  it  was  Senator  McClellan  who 
would  say,  according  to  one  participant,  "Well  now,  Everett,  let's 
not  be  too  hasty.  Maybe  we  can  work  this  out."  McClellan  was  not 
eager  to  undermine  senatorial  subpoenas,  since  his  own  Permanent 
Investigations  Subcommittee  used  them  so  often;  and  since  he 
personally  liked  Hart,  he  did  not  want  to  humiliate  him.  The  dead- 
lock was  finally  and  cunningly  broken  on  December  11,  1963, 
when  the  subcommittee  sent  its  files  over  to  the  justice  Depart- 
ment, which  issued  its  own  subpoenas. 

As  Senator  Kefauver  had  been,  Senator  Hart  was  a  minority 
chairman.  For  Hart  inherited  a  conservative  majority  of  three 
Republicans  plus  three  Democrats,  all  prepared  to  oppose  anti- 
trust advances.  Within  a  year  after  Kefauver's  death,  the 
subcommittee  was  composed,  on  the  Democratic  side,  of  Senators 
Hart,  Thomas  Dodd,  Edward  Kennedy,  Russell  B.  Long, 
McClellan,  and  Sam  Ervin;  on  the  Republican  side,  there  were 
Senators  Dirksen,  Roman  Hruska,  and  Kenneth  Keating.  Thus, 
although  many  observers  of  congressional  antitrust  politics  accept 
it  as  conventional  wisdom  that  Judiciary  Chairman  Eastland 
"stacked"  the  Antitrust  Subcommittee  against  Hart  after  Kefau- 
ver's death,  in  fact  its  composition  was  established  well  before 
Hart's  succession.  And  this  "balance"  has  been  delicately  main- 
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tained  over  the  past  decade  by  Eastland  (who,  when  asked  how 
he  decides  appointments,  said,  "I  consult  a  little  with  Hart  and 
Hruska,  but  I  appoint!")13  In  1963  Hart  could  generally  depend 
on  support  from  three  of  nine  members  (Dodd,  Kennedy,  and 
himself);  in  1974  he  can  still  only  count  on  three  supporters  out 
of  nine  (Kennedy,  John  Tunney,  and  himself).  The  other  mem- 
bers are  McClellan,  Ervin,  Hruska,  Hiram  Fong,  Strom  Thur- 
mond, and  Edward  Gurney,  who,  for  reasons  both  philosophic 
and  sclf-intcrestcd,  do  not  seem  interested  in  promoting  antitrust 
policy.  (Senator  Gurney,  for  example,  received  significant  cam- 
paign contributions  in  1968  from  large  Florida  bankers,  business- 
men, and  corporate  lawyers.  While  senator,  Roman  Hruska  has: 
leased  a  Lincoln  Continental  from  the  Ford  Motor  Company 
for  $750  per  year,  although  the  regular  charge  was  $3,480;  received 
a  salary  as  chairman  of  an  insurance  firm;  and,  says  columnist 
Jack  Anderson,  aided  the  business  clients  of  his  former  law 
firm.)  There  are  some  predictable  consequences  for  a  subcom- 
mittee chairman  on  the  short  end  of  a  six-to-three  lineup:  tough 
subpoenas  are  rarely  issued;  committee  reports  are  not  written; 
and  bills  are  not  reported  out— except  those  that  carve  out  new 
exemptions  from  the  antitrust  laws. 

The  Gentlemanly  Trustbuster 

The  subcommittee,  at  the  senatorial  level,  is  Philip  Hart.  Day  in 
and  day  out,  year  in  and  year  out,  it  is  he  who  assumes  the 
Sisyphian  role  of  pushing  the  antitrust  rock  to  the  top  of  the 
legislative  mountain. 

Senator  Hart  is  a  widely  respected  and  well-liked  member  of 
the  Senate.  He  is  patient  and  polite  to  all  witnesses,  a  model  of 
fairness  and  decorum.  Senator  Ervin  has  remarked  that  "There 
is  no  one  in  the  Senate  with  whom  I  disagree  more  often,  nor  for 
whom  I  have  more  respect,  than  Senator  Hart."  In  a  world  of 
overblown  egos  and  self-promoting  posturing,  he  displays  a  dis- 
arming charm,  a  certain  candor  mixed  with  whimsy.  When  there 
were  rumors  in  1968  that  Hubert  Humphrey  might  select  him 
as  a  vice-presidential  nominee,  Hart's  comment  was  characteristic: 
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"I  would  be  a  good  vice-president,  but  I  would  only  take  the 
job  on  condition  the  first  guy  promises  never  to  die  in  office." 

Nor  can  it  be  doubted  that  Senator  Hart  is  a  hard-hitting  and 
committed  advocate  on  paper.  His  speeches  bristle  with  passages 
like  the  following: 

I  am  convinced  that  in  the  long  run  economic  concentration 
and  democratic  institutions  cannot  survive  side  bv  side.  .  .  ,14 

What  our  corporation  executives  desire  is  not  competition, 
but  security;  not  the  discipline  of  the  marketplace,  but  the 
anarchy  of  unrestrained  pricing.  In  Professor  Galbraith,  they 
have  found  their  apologist;  in  the  federal  government,  I 
fear  they  have  found  an  accomplice.  .  .  .15 

I  would  estimate  that  easily  30  percent  of  all  consumer 
spending  is  wasted.  And,  I  would  not  say  "nay"  if  someone 
theorized  that  the  percent  was  as  high  as  40.  .  .  .  In  other 
words,  174  to  231  billion  [dollars  which]  consumers  spend 
each  year  may  buy  no  product  value.*  16 

Hart  also  has  the  courage  of  his  convictions.  It  was  far  from 
inevitable  that  a  senator  from  Detroit  would  be  an  outspoken 
critic  of  the  auto  oligopoly,  which  is  like  tossing  kindling  on  the 
political  firefights  back  home.  Yet  Hart  is  that,  despite  his  owner- 
ship of  315  shares  of  General  Motors  stock,  which  he  discloses 
annually  with  his  other  stockholdings.  His  anti-industry  positions, 
however,  have  provoked  neither  the  auto  firms  nor  the  United 
Auto  Workers  to  oppose  hire  formally. 

Despite  political  pressures,  Hart  will  stand  by  his  staff  once  they 
take  a  position  with  which  he  philosophically  concurs.  After  it 
was  announced  that  the  Antitrust  Subcommittee  would  hold 
hearings  into  the  oil  industry's  projected  exploitation  of  feder- 
ally owned  shale  land  in  Colorado,  Hart's  staff  feared  that  the 

*  This  speech  was  an  imaginative  effort  to  tally  the  cost  of  all  perceived 
anticompetive  and  wasteful  practices.  Perhaps  too  imaginative.  The  numbers 
cited  on  waste  do  not  add  up  to  30  to  40  percent.  Hart's  estimate  that 
criminal  price -fixing  can  boost  prices  "15  to  35  percent"  is  accurate,  yet'his 
apparent  application  of  this  overcharge  to  the  entire  economy  is  far  fetched; 
price -fixing  is  widespread  but  surely  not  universal.57 
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House  Interior  Committee  might  retaliate  by  tabling  a  major 
project  in  the  senator's  home  state— the  conversion  of  the  Sleep- 
ing Bear  Sand  Dunes  into  a  national  park.  At  a  meeting  of 
Senate  and  antitrust  staff,  Hart's  personal  aides  urged  him  to  call 
off  the  hearings;  Hart  then  turned  to  ask  Jerry  Cohen  why  the 
hearings  should  be  held.  Cohen  said,  "The  only  reason  is  that,  if 
you  don't  do  it,  no  one  will."  Hart  said,  "Well,  that's  reason 
enough  for  me."  The  hearings  went  forward. 

But  for  all  his  respect,  speeches,  and  courage,  for  all  his  moral 
leadership,  Hart  ultimately  fails  as  an  advocate.  The  militant 
speeches  are  written  by  his  staff  and  delivered  almost  apolo- 
getically, without  vigor  or  passion.  "He  talks  a  great  game,"  said 
one  Washington  reporter  who  has  covered  the  subcommittee, 
"but  what  do  they  have  to  show  for  it?  ...  .  The  killer  instinct 
just  isn't  there."  Hart  is  a  very  temperate,  studious,  judicious 
and  mild-mannered  man,  wary  of  oversell  because  he  does  not 
want  to  be  considered,  in' his  words,  "a  common  scold." 

Hart's  self-deprecation  is  appealing,  to  be  sure,  but  it  also  can 
make  it  hard  to  take  him  seriously.  At  a  packed  1972  press  con- 
ference on  his  Industrial  Reorganization  Act,  a  reporter  asked 
him  a  question  about  nonferrous  metals,  one  of  seven  industries 
covered  by  this  bill.  Hart  paused  and  then  said,  "To  tell  you  the 
truth,  I  don't  know  what  the  hell  nonferrous  metals  are."  ("I 
almost  died  when  he  said  that,"  a  staff  aide  said  later.)  And  dur- 
ing a  Senate  debate  on  the  Lockheed  loan,  he  held  forth  ably, 
drawing  upon  a  paper  prepared  for  him  by  his  subcommittee 
lawyers  and  economists.  Then,  to  the  surprise  of  his  staff,  Hart 
added  that  he  wasn't  all  that  familiar  with  what  he  was  talk- 
ing about,  but  happily  he  had  a  very  able  staff. 

Yet  there  may  be  a  method  to  his  jnockery:  he  is  really  not  too 
interested  in  antitrust.  Hart  seeks  out  a  vast  range  of  areas  which 
are,  according  to  him,  "people-oriented"— from  pollution  to  pen- 
sions. WThile  many  issues  tug  at  his  time,  "civil  rights  is  the 
closest  to  his  heart,"  observes  subcommittee  editorial  director 
Pat  Bario.  He  has  difficulty  connecting  the  arcane  world  of  anti- 
trust with  the  problems  of  the  American  underclass.  "The  eco- 
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nomic  concentration  hearings  drove  him  nuts,"  commented  a 
former  subcommittee  lawyer  close  to  Hart.  Not  that  Hart  doesn't 
believe  in  antitrust;  he  does.  But  his  interest  and  record  are  due 
to  his  position  and  his  staff,  not  to  spontaneous  enthusiasm.  "He 
likes  everyone  and  can  understand  everyone's  problems  and 
arguments,"  said  a  Senate  friend,  "which  makes  him  a  lousy 
advocate."  "He's  a  bad  advocate,  but  a  perfect  judge,"  said 
another  antitrust  lawyer. 

The  effects  of  Hart's  temperament  are  not  limited  to  antitrust 
alone.  After  fifteen  years  in  the  Senate,  a  sort  of  ennui  seems  to 
have  settled  in.  According  to  one  Hart  watcher  and  ally: 

I  love  him  as  a  human  being,  and  there's  no  one  in  the 
•  Senate  closer  to  a  saint.  But  he's  developed  this  melancholy 
about  everything.  He  gets  and  gives  the  impression  that 
nothing  he  does  can  change  anything.  He  himself  has  said, 
"If  I  knew  twenty  years  ago  what  I  know  today,  I  would 
have  walked  in  front  of  a  bus  then."  .  .  Also,  so  many 
people  come  to  him  for  so  much  that  he  s  tired:  antitrust, 
the  environment,  civil  rights.  He's  batted  his  head  against  so 
many  walls  for  so  iong  that  he  wonders  if  it  matters  anymore. 

Consider  Senator  Hart's  approach  to  the  problem  of  economic 
concentration.  By  late  1970,  after  six  years  of  hearings  and  vol- 
umes, no  report  had  been  issued  and  no  legislation  had  been 
introduced.  Why?  Says  Howard  ("Buck")  O'Leary,  the  present 
subcommittee  staff  director,  "'Hart's  temperament  is  cautious  and 
judicial,  and  you  always  carry  the  burden  of  persuasion  with  him 
.  .  .  .  But  you  turn  him  off  if  you  yell  at  him  about  General 
Motors."  When  Ralph  Nader  sent  Senator  Hart  a  letter  in  1970  to 
urge,  among  other  things,  that  General  Motors  be  broken  up,18 
the  response  was  negative.19 

Chairman  Hart  did  eventually  alter  his  position,  proposing  his 
Industrial  Reorganization  Act  a  year  later.  But  his  cautiousness 
and  disinclination  to  generic  solutions  are  a  paradigm  of  Haft's 
approach.  All  of  which  may  be,  in  a  way,  beside  the  point.  One 
present  staffman   put  it  well:    "Hart  is  too  good   to  become  a 
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Proxmire,  and  Proxmire  is  too  good  to  become  a  Hart."  Each  does 
well  what  the  other  cannot— Hart,  the  reflective,  impartial  and 
universally  respected  spokesman;  Proxmire,  the  passionate,  aggres- 
sive, and  fact-filled  advocate.  Neither,  in  the  eyes  of  this  staff 
person,  could  possibly  change  his  stylistic  stripes. 

The  Senate  as  Staff 

When  it  is  fully  understood  that  the  majority  of  the  subcommit- 
tee's members  oppose  vigorous  antitrust  policy  and  that  its  chair- 
man has  other  priorities,  the  real  antitrust  subcommittee  begins 
to  become  apparent:  it  is  the  majority  staff— talented,  committed, 
and  apolitical. 

Both  Kefauver  and  Hart  have  relied  heavily  on  this  staff.  The 
Tennessee  populist  leaned  especially  on  his  brilliant  and  irascible 
chief  economist,  Dr.  John  Blair,  who  choreographed  the  six  years 
of  hearings  on  administered  prices  for  Kefauver  and  then  did  the 
same  for  Hart's  six  years  of  hearings  on  economic  concentration. 
Blair  could  not  only  organize  complex,  academic  hearings— he 
was  himself  a  noted  economist— but  was  adept  at  investigative 
hearings.  It  was  Blair,  for  example,  who  deduced  from  pieces  of 
scattered  information  that  a  world  quinine  cartel  probably 
existed;  it  was  he  who  sent  out  subpoenas,  which  verified  his 
hunch. 

Hart,  somewhat  less  conversant  than  Kefauver  with  the  nuances 
of  antitrust,  depends  even  more  on  his  subcommittee  aides.  He 
chose  Jerry  Cohen  as  staff  director  and  chief  counsel  in  1963. 
Cohen's  sense  of  detail  (he  is  now  practicing  law  in  Washing- 
ton) and  literary  style  (he  co-authored  the  best-selling  America, 
hic.^)  provided  Hart  with  both  a  •  >od  cross-examiner  at  hearings 
and  a  good  speechwriter.  He  also  had  Hart's  total  confidence, 
presenting  faits  accomplis  for  Hart's  ratification.  As  one  former 
staff  lawyer  said  admiringly,  "Cohen  could  convince  Hart  to  do 
anything  no  matter  whose  nuts  were  cut  off.  Hart  would  do  it 
and  the  big  people  would  pour  in.  .  .  .  He  really  manipulated 
Hart  well."  Wasn't  Hart  uneasy  at  this?  "No,  because  he  never 
really  got  burned." 
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Buck  O'Leary  succeeded  Cohen— who  wanted  to  try  his  hand 
at  private  practice— in  1969.  Because  O'Leary  desired  his  own 
chief  economist,  he  encouraged  Blair  to  leave— which  Blair  did 
with  some  bitter  recriminations.  O'Leary  became,  and  remains, 
the  unchallenged  authority  on  the  subcommittee  and  the  sole 
conduit  between  the  subcommittee  staff  and  Hart.  He  increased 
control  over  the  daily  activities  of  the  staff  by  requiring  more 
reports  and  clearances.  And,  reflecting  his  background  as  a  trial 
attorney,  he  became  more  punctilious  than  his  predecessors 
about  standards  of  proof  in  the  subcommittee's  hearings.  "He's 
going  to  court  [in  hearings]  in  terms  of  evidence  and  cross- 
examination,"  said  a  colleague  approvingly. 

O'Leary,  now  thirty-four,  met  Hart  when  he  volunteered  to 
work  in  the  1964  senatorial  race.  Immediately  after  graduation 
from  law  school,  O'Leary  became  Hart's  campaign  chauffeur.  A 
few  years  as  an  assistant  U.S.  attorney  followed,  until  Cohen 
offered  him  the  post  of  staff  director  and  chief  counsel.  Upon 
meeting  Hart,  O'Leary  said,  "You're  crazy.  I  don't  know  anything 
about  antitrust."  To  which  Hart  replied,  typically  puckish,  'Don't 
worry  ...  I  don't  know  anything  about  it  either;  let's  learn  to- 
gether." Since  then,  the  two  have  worked  well  and  closely 
together,  in  no  small  measure  because  of  their  evident  similari- 
ties. Like  Hart,  O'Leary  is  candid,  modest,  self-deprecating,  slow- 
paced,  slow-talking,  slow  to,  anger,  and  undogmatic.  Both  have 
learned  antitrust  by  assignment  if  not  affection;  and  both  are 
intuitively  skeptical  of  the  kind  of  zealous,  Kcfauver-like  populists 
who  populate  the  field. 

Under  O'Leary  are  five  attorneys  and  two  economists,  includ- 
ing chief  economist  David  Martin,  an  insightful  institutional 
analyst  from  the  University  of  Texas.  The  minority  staff  of  five 
professionals  consists  of  four  liaisons  to  minority  members  who  do 
little  antitrust  work,  and  Peter  Chumbris,  a  diligent  though  not 
entirely  effective  counterpoint  to  the  majority-staff  view  at  hear- 
ings. "We  have  so  much  trouble  with  the  senators— can  you 
imagine  our  problems  with  a  really  tough  minority?"  a  member  of 
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the  majority  staff  commented  with  some  relief.  In  all,  there  were 
thirty  full-time  professional  and  clerical  staff  on  a  $1,491,600 
budget  in  the  Ninety-second  Congress.20  While  the  budget  has 
ballooned  from  a  mere  $225,000  in  1956,  the  increase  has  gone  into 
higher  salaries;  the  number  of  staff  members  has  not  changed 
appreciably.  At  one  time  under  Kefauver,  there  were  as  many  as 
forty-four  on  the  staff.  But  Hart  has  been  steadily  reducing  the 
staff  by  about  one  per  year  since  1963  because,  says  Buck  O'Leary, 
"Hart's  embarrassed  by  the  size  of  the  staff."  In  fact,  in  his  budget- 
request  letter  to  Senator  Eastland  of  January  22,  1973,  Hart  care- 
fully and  with  some  pride  points  out  this  decline: 

Since  1964,  the  first  full  year  of  my  chairmanship,  staff 
has  been  reduced  from  40  to  30  members,  a  24  percent 
reduction.  Taking  into  account  pay  raises  previously  voted 
by  Congress,  this  represents  a  real  savings  of  $229,998. 
During  1972,  the  subcommittee  has,  with  some  sacrifice, 
reduced  the  staff  by  two  professional  positions,  at  a  savings 
of  $52,224.* 

What  does  the  staff  dor  They  answer  letters  (some  seven 
thousand  a  year),  field  phone  calls  (two  to  three  hundred  a  day, 
we  were  told),  and  spend  an  estimated  "5  to  10  percent  of  the 
time  consulting  or  listening  to  businessmen  who  either  have 
problems  or  who  seek  to  make  [Senator  Hart]  aware  of  positions 
on  issues."22  (Said  one  staff  representative  of  this  lobbying,  "We 

*  But  lest  Hart  think  his  antitrust  staff  is  still  too  bloated,  editorial  director 
Pat  Bario  lobbied  him  to  the  contrary  in  a  staff  memorandum: 

"While  we  grant  the  subcommittee  budget  is  impressive  in  size— as  is 
the  staff— perhaps  a  bit  of  perspective  would  be  helpful. 

"The  Federal  Trade  Commission  has  a  staff  of  1,200.  The  Antitrust 
section  of  the  Department  of  Justice  has  a  staff  of  575.  In  relationship  to 
the  gross  national  product— which  President  Nixon  not  too  long  ago  proudly 
told  us  is  $1  trillion— our  budget  is  six  one-hundred  thousandths  (.0006) 
percent.  In  relationship  to  other  staffs  on  Capitol  Hill,  you  have  approxi- 
mately 19  on  your  personal  staff,  Senator  Javits  has  28,  Senator  Scott,  31. 
And  the  Commerce  Committee— which  also  has  the  economy  as  its  juris- 
diction—has a  total  of  44. "-1 
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listen,  but  that's  all.")  But  much  of  their  time  goes  into  hear- 
ings (at  least  40  percent,  according  to  Pat  Bario)  and  commentary 
on  pending  legislation.  Chief  counsel  O'Leary  is  especially  proud 
of  the  way  his  staff  will  comment  on  scores  of  non-antitrust-com- 
mittee bills— an  estimated  thirty  to  forty  in  1973. 

But  handicaps  beset  the  staff.  Foremost  is  the  complaint  of 
lack  of  access  to  Hart.  The  staff  understands  thai  this  is  due  to 
Hart's  extraordinarily  busy  schedule  and  to  his  detached  manner. 
Second,  the  subcommittee's  senators,  alternatively  apathetic  and 
antagonistic,  do  not  inspire  much  creative  work  at  the  staff  level. 
On  the  Industrial  Reorganization  Act,  for  example,  some  of  the 
staff  argued  for  the  most  radical  bill  possible.  The  idea  was  to  at 
least  articulate  the  issues  sharply,  since  there  seemed  no  hope  of 
passage;  under  O'Leary's  influence,  however,  a  more  moderate 
bill  was  proposed.  Third,  the  difficulty  in  issuing  a  successful 
subpoena  dampens  vigorous  probes.  The  subpoenas  issued  are 
usually  requested  by  witnesses  for  their  own  protection,  and  are 
not  demands  for  data  from  the  country's  largest  corporations. 
Fourth,  ranking  minority  Senator  Roman  L.  Hruska,  as,  a 
matter  of  policy,  regularly  objects  to  staff  reports,  and  Hart 
accedes.  Hruska  fears  that  such  reports,  not  signed  by  senators, 
are  attributed  to  a  panel's  senators  anyway  and  give  the  staff  too 
much  uncontrolled  power.  Fifth,  many  of  the  staff  are  frustrated 
at  their  fireman's  role,  frequently  working  on  ad  hoc  emergency 
projects  to  the  detriment  of  long-range  substantive  work.  While 
Hart  has  been  paring  down  the  staff,  they  feel  overworked. 

Finally,  there  are  the  conflicts  between  Hart's  personal  staff, 
politically  interested  in  his  continued  survival  in  Michigan,  and 
Hart's  subcommittee  staff,  ideologically  interested  in  promoting 
antitrust  everywhere.  The  two  goals  are  not  always  compatible. 
According  to  one  subcommittee  lawyer: 

• 

The  state  guys  have   to  explain  things  back  home.   From  • 
their  perspective,  all  we  give  them  is  grief.  For  example,  if 
some  constituent  wants  some  favor  done,  the  personal  staff 
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says,  "Sure,  okay,"  but  the  antitrust  staff,  if  it's  an  anti- 
consumer  issue,  will  kill  a  bad  idea.  Like,  when  the  Michi- 
gan broadcasters  wanted  Hart  to  support  Pastore's  bill  guar- 
anteeing the  permanence  of  their  licenses,  we  said  "No"  from 
the  antitrust  standpoint  and  sent  them  a  mean  letter.  The 
personal  staff  thought  we  were  crazy  to  tell  the  big  Michigan 
broadcasters  to  shove  off. 

In  another  conflict,  Senator  Hart's  personal  staff  favored  the 
attempt  by  Michigan  Consolidated  Gas  Co.  to  secure  exemption 
from  the  1935  Public  Utility  Holding  Company  Act  in  order  to 
build  low-income  housing  in  Detroit.  What  mattered  to  them  was 
not  who  built  these  units  but  that  they  were  built.  Hart  agreed 
and  submitted  a  bill  to  this  effect  in  1970.  The  antitrust  staff 
found  this  out  and  wrote  Hart  a  stinging  letter  in  opposition,  sup- 
porting the  principle  of  the  1935  act  to  keep  such  giant  utilities 
from  moving  into  ;her  fields.  Hart  agonized  over  the  conflict, 
and  then  split  the  difference:  he  resubmitted  the  bill  in  1971  but 
with  a  series  of  amendments  to  ensure  against  antitrust  problems. 

The  Legislative  Record:  1963-1974 

As  Senator  Hart  said  in  an  interview,  "Y  could  do  a  lot  of 
things,  if  you  had  the  votes."  He  doesn't.  Reviewing  his  antitrust 
subcommittee's  legislative  record  in  the  last  ten  years,  it  is  easy  to 
understand  Hart's  lament  and  why  one  subcommittee  staffer 
called  the  record  "a  disgrace."  The  only  bills  reported  out  of  the 
subcommittee  in  the  past  decade  have  been  an  amendment  to 
the  Expediting  Act;  an  increase  in  criminal  fines;  reform  of  the 
consent-decree  process;  and  antitrust  exemptions  for  the  bank, 
newspaper,  and  soft-drink-bottling  industries.  Six  bills  in  ten  years 
—and  three  of  tK-m  reduced  the  reach  of  antitrust  enforcement. 

It  was  no  great  loss  to  the  antitrust  movement  when  the  first 
two  proposals  approved  by  the  subcommittee  failed,  in  their 
initial  efforts,  to  become  law.  The  190?  Expediting  Act  permitted 
antitrust  cases  to  be  appealed  directly  from  district  courts  to  the 
Supreme  Court.  Because  of  a  supposed  Supreme  Court  case  over- 
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load  (although  in  the  last  forty  years  it  handled  an  average  of 
only  3.56  antitrust  cases  a  year,  30  percent  of  which  were  dis- 
posed of  per  curiam,  i.e.,  by  an  abbreviated  procedure),  a  proposal 
sought  to  have  these  cases  go  first  to  the  Court  of  Appeals.  This 
would  have  significantly  delayed  already  drawn-out  cases,  would 
have  opened  an  intentionally  vague  and  malleable  Sherman  Act 
to  eleven  varying  jurisdictions,  and  would  have  kept  manv  cases 
from  their  most  historically  congenial  forum.23  A  bill  to  do  just 
this  passed  both  chambers,  but  died  in  conference  committee  in 
1970.  Conferee  Emanuel  Celler  refused  to  accept  the  Senate's 
version  because  it  failed  to  allow  the  attorney  general  to  certify 
the  most  timely  and  important  cases  from  the  district  court  to  the 
Supreme  Court. 

A  well-meaning  reform  to  increase  the  maximum  Sherman 
Act  fine  for  a  corporation  from  $50,000  to  $500,000  was  considered. 
Such  fines,  however,  simply  do  not  deter  trust-builders.  Judges 
very  rarely  impose  the  maxmium,  and  even  a  $500,000  top  fine 
would  be  worth  the  cost  of  the  violation  to  many  big  firms.24  But 
even  this  mild  increase  in  sanctions  proved  too  much  for  the 
Judiciary  Committee.  Although  Senator  Hruska  originally  cospon- 
sored  the  bill  in  the  antitrust  subcommittee,  he  successfully  opposed 
it  in  the  full  committee.  In  the  intervening  time,  contended 
Hruska,  the  1969  Tax  Reform  Act  prohibited  the  deductibility  of 
two-thirds  of  a  treble  damage  payment  if  it  followed  a  successful 
government  prosecution.  This  was  assumed  to  be  sanction  enough, 
despite  the  fact  that  there  has  hardly  been  a  single  case  obtaining 
full  treble  damages  since  the  early  1960s  (although  some  cases 
have  recouped  single  damages). 

Shortly  after  the  1972  Kleindicnst-ITT  hearings,  Senator  John 
Tunney,  a  relative  newcomer  to  the  subcommittee,  introduced  a 
bill  to  reform  antitrust  consent  decrees.*  Tunney  energetically 

*  The  consent  decree— a  device  that  resolves  more  than  80  percent  of  all  gov- 
ernment antitrust  civil  cases— requires  that  a  defendant  promise  never  rb  do 
again  what  the  government  alleges,  although  most  defendants  claim  they 
never  did  anything  wrong  in  the  first  place!  It  is  a  process  whose  frequency 
is  matched  hy  a  secrecv  and  invisibility  that  raise  suspicions  about  political 
influence  on  enforcement  decisions. 
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promoted  his  proposal,  which,  to  make  consent  decrees  less  secret, 
(a)  required  the  Justice  Department  to  offer  "a  public  impact" 
statement  explaining  every  proposed  consent  decree;  (b)  encour- 
aged intervention  in  court  by  critics  of  a  consent  decree;  and 
(c)  required  antitrust  defendants  to  log  all  contacts  with  any 
government  agency  concerning  their  antitrust  cases.  The  bill, 
formally  cosponsored  by  Senator  Edward  Gumcy,  also  included 
the  Expediting  Act  amendments  and  increases  in  criminal  fines. 

In  the  summer  of  1973,  in  what  may  be  the  most  stunning 
legislative  volte-face  of  the  decade,  the  Senate  Antitrust  and  Mo- 
nopoly Subcommittee  and  the  Senate  Judiciary  Committee  and  the 
Senate  all  unanhnotisly  passed  this  measure— despite  the  fact  that 
the  Justice  Department  opposed  most  of  the  consent-decree  reforms. 
What  is  unclear,  however,  is  whether  this  alignment  is  an  augury 
or  merely  a  unique  congressional  backlash  to  ITT's  arrogance 
and  the  Watergate  revelations. 

Two  exemptions  to  the  antitrust  laws  were  approved  by  the 
subcommittee  and  became  law  during  the  last  decade.  The  first 
was  the  Bank  Merger  Act  of  1966.  In  1963  the  Supreme  Court 
shocked  the  banking  and  regulatory  community  in  its  Phila- 
delphia Bank  decision  by  holding  that  bank  merger  approved  by 
federal  banking  agencies  were  not  immune  from  antitrust  prose- 
cution.2"' Whatever  the  benefits  to  the  community,  the  Court 
reasoned,  Section  7  of  the  1950  act  proscribed  all  anticompeti- 
tive mergers.  This  case,  plus  the  then-pending  suit  against  the 
Manufacturers-Hanover  merger  and  "the  prospect  of  splitting  that 
$6  billion  institution  in  two  .  .  .  led  to  the  passage  of  the  Bank 
Merger  Act  of  1966."*  2(i  Kenneth  Elzinga,  recently  the  resident 
economist  at  the  Antitrust  Division  of  the  Department  of  Justice, 
criticized  the  political  maneuvering  behind  this  exemption: 

*  In  the  legislative  history,  Congress  "forgave"  bank  mergers  (other  than 
those  "attempting  to  monopolize")  consummated  prior  to  June  17.  1963, 
the  date  of  the  Philadelphia  Bank  decision.  The  act  permitted  the  regulatory 
agencies  to  (.undone  mergers  which  might  lessen  competition  if  "the  anti- 
competive  effects  .  .  .  are  clearly  outweighed  .  .  .  [by]  meeting  the  con 
venience  and  needs  of  the  communitv  to  be  served." 
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This  bill  was  in  direct  response  to  antimerger  activity  . 
directed  against  banking— and  specifically  nullified  three 
court  divestiture  orders!  Even  those  who  have  resigned 
themselves  to  the  role  of  strong  lobbies  and  powerful  special 
interest  groups  in  a  democracy  cannot  help  but  be  somewhat 
disturbed  by  the  determined  and  successful  efforts  of  the 
banking  interests  to  ram  this  bill  through  Congress.27 

The  second  exemption  to  become  law  involved  the  newspa- 
per industry.  In  1967  and  1968  the  Antitrust  and  Monopoly 
Subcommittee  held  forty  days  of  hearings  and  produced  seven 
volumes  on  Senator  Carl  Hayden's  (D.,  Ariz.)  Failing  News- 
paper Act,  S.1312.28  The  act  provides  for  an  antitrust  exemption 
for  joint  operating  ventures  of  competing  newspapers  where  one 
is  "failing,"  overruling  the  Supreme  Court's  seven-to-one  decision 
in  a  1969  case  (the  Tucson  decision),  which  found  that  such 
pooling  arrangements  violated  the  Sherman  Act.  The  subcommit- 
tee used  its  hearing  to  document  the  kind  of  anticompetitive 
conduct  that  should  have  warranted  prosecution,  not  exemption. 
They  uncovered  unreasonable  territorial  exclusives  for  syndicated 
material,  price  discrimination  in  the  sale  of  newsprint,  obstruc- 
tions to  obtaining  newswire  service,  cross-subsidization  from  other 
media,  predatory  practices  to  injure  competitors,  and  an  increase 
in  concentration  of  media  ownership. 

Was  it  really  necessary  for  major  metropolitan  dailies  in  twenty- 
two  cities  to  fix  prices  in  order  to  avoid  bankruptcy?  The  public 
record  cannot  answer  that  question  because  the  publishers  gave 
profit  and-loss  figures  to  Senator  Hart's  antitrust  subcommittee 
only  on  the  basis  of  a  promise  of  secrecy;  they  claimed  that 
disclosure  might  compromise  them  in  negotiating  with  future 
competitors  and  labor  unions  and  in  defending  future  antitrust 
suits.  The  publishers  were  requesting  an  exemption  based  on 
financial  need  but  refused  to  document  that  need  publiely. 
Former  Representative  Abner  Mikva,  who,  as  a  member  of  the 
House  judiciary  Committee,  did  see  the  confidential  financial 
data,  said  that  it  "shows  more  black  figures  than  red."29 
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In  1969  the  Newspaper  Preservation  Act  easily  sailed  through 
all  committees  and  chambers  to  become  law.  The  passage  of  this 
"poverty  program  for  the  rich,"  as  Senator  Hart  called  it,  was 
achieved  by  vigorous  lobbying.  Led  by  the  American  Newspa- 
per Publishers  Association  (ANPA)  on  the  outside  and  by  Sena- 
tor Dirksen  on  the  inside,  Congress  learned  firsthand  the  intimate 
relationship  between  politics  and  publishing.  Legislators  wanted 
to  "collect  IOUs,"  according  to  Mikva,  to  exchange  for  future 
endorsements  from  local  publishers.  Representative  Clarence  J. 
Brown,  Jr.,  of  Ohio,  among  others,  complained  that  he  had 
received  considerable  pressure  from  "reporters  acting  on  behalf  of 
their  chains." 

This  political  action  generally  succeeded.  The  National  Journal 
studied  the  votes  of  congressmen  and  senators  from  districts 
and  states  with  joint  agreements.  Of  thirty-eight  such  senators, 
only  two  voted  against  the  bill:  Gaylord  Nelson  of  Wisconsin 
and  Robert  Byrd  of  West  Virginia.  Of  the  twenty-seven  congress- 
men voting  from  districts  with  joint  ventures,  all  voted  in  favor 
of  the  bill. 

The  subcommittee's  sixth  bill  of  the  decade,  another  one 
that  weakens  enforcement  of  antitrust,  is  the  sc  called  bottlers' 
bill,  reported  out  of  subcommittee  unanimously  .Ilait,  Ervin, 
Hruska,  Thurmond,  and  Gurney  voting).  The  measure,  passed 
by  the  Senate  in  1973,  aims  to  permit  territorial  restrictions  in 
the  soft-drink  industry  where  the  trademarked  product  is  in 
"substantial  and  effective"  competition  with  other  soda  bottlers. 

Exclusive  territorial  arrangements  restrict  sellers  of  certain  prod- 
ucts to  a  geographically  limited  area.  This  reduction  of  intra- 
brand  competition  (Seven  Up  bottler  vs.  Seven-Up  bottler,  for 
example),  artificially  boosts  the  price  to  consumers  of  the  trade- 
marked  product.  The  Federal  Trade  Commission  (FTC)  esti- 
mates .:n  overcharge  of  $250  million  annually  in  the  $5  billion 
soft-drink  market  alone. 

The  "bottlers'  bill"  was  formulated  in  response  to  an  FTC  case 
in  July  1971  that  attacked  this  system  of  territorial  restrictions. 
Lobbyists  for  the  National  Soft  Drink  Assoeiation  swarmed  over 
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Capitol  Hill  seeking  relief.  "It  was  a  tremendous  lobbying  job; 
the  best  I've  ever  seen,"  said  a  subcommittee  staff  lawyer.  "They 
saw  every  congressman  and  senator.  And  they  had  a  hell  of  a  big 
kitty.  The  National  Association  assessed  all  its  members  on  the 
number  of  bottles  they  produced." 

Proponents  of  the  bill  argued  that  territorial  exclusives  were 
needed  to  protect  small  bottlers  from  their  bigger  competitors.  In 
fact,  the  major  beneficiaries  of  this  proposal  would  be  the  larger 
multiplant  bottlers  who  were  the  targets  of  the  FTC  action.  The 
percentage  of  industry  sales  controlled  by  large  multiplant  bot- 
tlers has  steadily  increased  from  43.3  percent  in  1958,  to  50.9 
percent  in  1963,  to  62.5  percent  in  I967.30  To  cite  two  examples: 
in  an  area  in  which  41  million  Americans  live,  Pepsi-Cola 
brands  are  bottled  exclusively  by  Pepsico;  Westinghouse  (a  con- 
glomerate) has  exclusives  for  Seven-Up  bottling  in  areas  with  a 
total  population  of  32  million  people.  Without  such  territorial 
restrictions,  food  retailers  and  wholesalers  could  shop  among 
many  bottlers  to  find  the  lowest  price.  With  them,  there  is  only 
one  source  for  any  brand— which  is  why  courts  have  considered 
similar  territorial  restrictions  as  palpably  anticompetitive.* 

But  the  Senate  and  its  antitrust  subcommittee  have  treated 
S.978  with  affection.  The  lobbyists'  success  has  been  impressive 
even  for  antitrust  annals:  by  1973,  various  versions  of  bottlers' 
bills  had  forty-one  Senate  cosponsors  and  nearly  half  the  House. 
Even  so,  the  bill's  sponsors* and  the  industry  are  not  taking  any 
chances.  Although  the  Antitrust  Subcommittee  considered  the 
bill  in  the  Senate,  it  will  be  handled  in  the  House  by  the  Inter 
state  and  Foreign  Commerce  Committee— a  forum  considered 
more  favorable  to  antitrust  exemptions  than  the  House  antitrust 
subcommittee.  This  is  a  switch  that,  though  not  unprecedented, 


*  According  to  United  States  v.  Arnold,  Schwinn  &  Co.,  388  U.S.  365,  379 
(1967):  "Under  the  Sherman  Act  it  is  unreasonable  for  a  manufacturer  to 
seek  to  restrict  and  confine  areas  or  persons  with  whom  an  article  may  be 
traded  after  the  manufacturer  has  parted  with  dominion  over  it.  .  .  .  Such 
restraints  are  so  obviously  destructive  of  competition  that  their  mere  existence 
is  enough." 
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is  rare.  At  the  same  time,  the  bottlers  continue  their  energetic, 
if  not  ovcrzealous,  politicking.* 

In  the  Ninety-third  Congress,  the  antitrust  subcommittee  has 
pending  one  of  the  most  important  antitrust  proposals  of  the  past 
two  decades.  S.3832,  the  Industrial  Reorganization  Act  (or  IRA 
in  subcommittee  parlance),  is  the  long-awaited  dividend  from 
Senator  Hart's  economic-concentration  hearings.  The  bill  would 
create  an  Industrial  Reorganization  Commission  to  study  seven 
major  industries  over  a  fifteen-year  period  and  determine  whether 
they  illegally  possess  monopoly  power  as  defined  by  the  act.  The 
industries  are  chemicals  and  drugs;  electrical  machinery  and 
equipment;  electronic  computing  and  communication  equipment; 
energy;  iron  and  steel;  motor  vehicles;  and  nonferrous  metals. 
S.3832  establishes  a  rebuttable  presumption  of  monopoly  power 
if  (a)  corporate  profits  exceed  15  percent  for  five  consecutive 
years  of  the  most  recent  seven  years;  (b)  there  is  no  substantial 
price  competition  in  a  line  of  commerce  for  three  consecutive 
years  out  of  the  most  recent  five;  or  (c)  four  or  fewer  firms 
account  for  50  percent  or  more  of  sales.  Firms  so  charged  could 
defend  themselves  by  proving  that  their  monopoly  power  was 
based  on  valid  patents  or  legitimate  economies  of  scale.  Because 
the  bill  could  restructure  a  considerable  segment  of  our  corporate 
economy,  industry  is  wildly  hostile  to  the  idea,  although  subcom- 
mittee staff  have  succeeded  in  getting  conservatives  like  Federal 
Reserve  Chairman  Arthur  Burns  and  economist  Pierre  Rinfret  to 
say  some  favorable  things  about-  it.  Still,  prospects  for  its  passage 
are  slim.  What  chance  does  Buck  O'Le.irv  think  it  has?  "We're  so 
far  from  winning  it's  hard  to  evaluate."  Fat  Bario  speculated  that 
"it  will  be  a  minimum  of  four  years  before  we  even  take  it  to  a 
vote  in  committee"— and  Jerry  Cohen  called  even  this  estimate 
optimistic.  •** 

*  Part  of  the  bill's  hearing  record  is  entitled  "Materials  Relating  to  Allega- 
tions of  Intimidation  of  Federal  Witnesses."'11  This  section  discusses  the 
way  biq  bottlers  threatened  small  ones  who  had  opposed  the  various  bills, 
such  as  the  bottlers  "who  came  forward  to  say  they  didn't  want  protection- 
only  the  chance  to  compete."32 
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While  its  own  record  of  affirmative  legislation  is,  to  be  charita- 
ble, unimpressive,  the  antitrust  subcommittee  majority  staff  has 
nevertheless  achieved  some  substantial  successes.  First,  there  are 
the  bills  that  didn't  become  law  in  part  because  the  subcommittee 
staff  mobilized  support  and  expertise  against  them.  Most  of  these 
proposals  were  considered  by  other  subcommittees  although  they 
had  some  antitrust  components.  They  include  the  'Scott  Amend- 
ments" to  legitimize  a  variety  of  illegal  patent  practices  (see  next 
chapter);  a  proposal  by  Senator  Robert  P.  Griffin  (R.,  Mich.)  to 
permit  auto  manufacturers  to  collaborate  on  antipollution 
research  and  development  despite  an  Antitrust  Division  consent 
dVcree  forbidding  such  a  combination;  a  measure  sponsored  by 
Senator  Warren  G.  Magnuson  (D.,  Wash.)  to  overrule  three 
Supreme  Court  decisions  and  permit  the  El  Paso  Natural  Gas 
Company  to  retain  its  acquisition  of  the  Pacific  Northwest  Pipe- 
line Corporation;  and  Senator  Daniel  K.  Inouye's  (D.,  Ha.) 
Export  Expansion  Act  of  1971,  which  would  have  encouraged 
export  cartels  unless  they  would  "materially  lessen  competition 
within  the  Unite  States"  (as  decided  by  the  Commerce  Depart- 
ment). When  thti,  are  so  many  pressures  to  whittle  the  antitrust 
laws  down  to  a  sliver,  these  negative  successes  are  not  insignifi- 
cant. 

The  second  group  of  legislative  achievements  are  those  bills 
that  are  planted  by  the  antitrust  subcommittee  but  germinate 
elsewhere.  Chairman  Hart  and  the  subcommittee  staff  at  times 
will  develop  an  idea  and  perhaps  hold  hearings  on  it,  but  then 
draft  a  bill  in  such  language  that  the  Parliamentarian  (who 
decides  such  matters)  will  channel  it  to  a  more  sympathetic 
committee.  When  Senator  Kefauver  let  Hart  chair  hearings  into 
packaging  and  labeling  problems  in  1961  and  1962,  the  eventual 
result  was  the  passage,  through  the  more  hospitable  Senate  Com- 
merce Committee,  of  the  truth-in-packaging  law  of  1966.  The 
no-fault  automobile  insurance  bill,  which  was  passed  by  the 
Senate  in  the  Ninety  third  Congress,  also  came  from  the  antitrust 
subcommittee.  Finally,  under  the  supervision  of  former  staff 
counsel  Donald  Randall,  the  antitrust  subcommittee  held  sixteen 
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days  of  hearings  and  generated  over  four  thousand  pages  of 
transcripts  on  the  automotive  repair  industry.  The  record  culmi- 
nated in  the  "Motor  Vehicle  Information  and  Cost  Savings  Act 
of  1972,"  which  among  other  provisions  encouraged  the  federal 
government  to  establish  diagnostic  testing  centers  for  auto  repairs 
and  delegated  to  the  Department  of  Transportation  authoritv  to 
require  more  crash  worthy  car  bumpers.  This  bill  was  also  sent  to 
the  Commerce  Committee  and  was  one  of  the  onlv  consumer  bills 
to  become  law  in  the  Ninety-second  Congress. 

Hearings:  Blaring  the  Trumpet 

The  subcommittee's  educational  record  is  as  broad  as  its  legis- 
lative achievements  are  narrow,  fulfilling  Wood  row  Wilson's 
adage  that  "the  informing  function  of  Congress  should  be  pre- 
ferred even  to  its  legislative  function."  "Those  guys  can  stop  us 
from  getting  legislation,"  said  a  staff  member  about  the  subcom- 
mittee's senators,  "but  they  can't  -.op  us  from  holding  hearings."34 
The  consequence  has  been  described  as  a  "publishing  house  of 
some  dimension."35  Since  1955,  there  have  been  some  1,400  days 
of  hearings,  producing  about  200  volumes  and  more  than  100,000 
printed  pages.*  Although  there  has  been  something  of  a  drop  in 
hearings  recently  (:  •' -5-1968  saw  a  yearly  average  of  51  hearing 
days,  while  in  1969-1972  there  was  a  yearly  average  of  36  days), 
the  subcommittee's  compiled  hearings  provide  the  best  assess- 
ment of  our  industrial  economy  since  the  Temporary  National 
Economic  Committee  (TNEC    hearings  of  the  late  thirties. 

Introducing  the  economic-concentration  hearings  in  1964, 
Chairman  Hart  said: 


*  Hearings  also  inspired,  or  form  the  basis  of,  a  series  of  popular  books  on 
antitrust  and  related  subjects:  Kefauver's  In  a  Few  Hands:  Monopoly  in 
America  (Pjntheon,  1965);  Richard  Barber's  The  American  Corporation 
(Dutton,  1970);  Morton  Mintz's  and  Jerry  Cohen's  America,  Inc.  (Dial. 
1971);  John  Blair's  Economic  Concentration  (Harcourt  Brace  Jovanovich, 
1972);  and  Don  Randall's  and  Arthur  Glickman's  The  Great  American 
Auto  Repair  Robbery  (Charterhouse,  1972). 


774 


In  July  1964,  the  subcommittee  began  a  broad  scale  in- 
quiry into  the  concentration  of  economic  power.  .  .  .  The 
subcommittee  had  focused  its  attention  on  effects  of  con- 
centration in  its  administered  price  hearings.  In  contrast, 
this  new  inquiry  is  concerned  with  underlying  structural  < 
aspects— the  level,  trend  and  causes  of  concentration.36 

Six  years,  11  volumes,  and  4,400  pages  later,  the  subcommittee 
had  exposed  the  extent  of  market  and  aggregate  concentration, 
the  negative  correlation  between  bigness  and  innovation,  the 
secrecy  of  conglomerates,  and  the  pattern  of  new  technologies 
permitting  smaller  scale  (not  larger)  production.  In  other 
words,  as  Morton  Mintz  and  Jerry  Cohen  later  described  it  in 
America,  Inc.,  "a  gigantic  industrial  and  financial  complex  func- 
tioning much  like  a  sovereign  government."37 

These  hearings  built  a  necessary  foundation  for  Hart's  decon- 
centration  proposal,  but  they  dealt  with  the  complex  esoterica 
of  microeconomics,  which  is  not  exactly  Hart's  bent.  Other  hear- 
ings, while  lacking  the  ultimate  importance  of  the  economic- 
concentration  hearings,  raised  antitrust  issues  in  more  specific 
contexts  and  in  ways  more  meaningful  to  consumers:  i 

•  Hearings  in  1964,  inspired  by  Jessica  Mitford's  The  Ameri- 
can Way  of  Death,  exposed  the  practices  of  the  funeral  indus- 
try38 (although  no  legislation  resulted).  "Hart  was  a  tiger  on  that 
one,"  said  Jerry  Cohen,  recalling  that  this  was  an  issue  where  the 
victim  was  apparent  and  the  bilk  understandable.  "This  involved 
taking  advantage  of  people  at  the  time  of  death."  The  committee 
chairman  learned  that  while  deaths  were  up  18  percent  between 
1936  and  1962,  the  amount  spent  for  funerals  rose  224.7  per- 
cent. Price  did  not  seem  pegged  to  cost.  'In  one  funeral  home, 
for  example,  if  a  casket  costs  $52.50,  the  funeral  charge  is  $298:  if 
a  casket  costs  $95.50,  the  funeral  charge  is  $715;  and  if  the  casket 
costs  $388,  the  funeral  charge  is  $1590."39  In  1963,  Americans 
spent  $1.8  billion  for  funerals,  or  an  average  $988  for  each  one, 
according  to  the  Department  of  Commerce.  There  are  two  rea- 
sons for  this  extravagant  cost:   one  is  the  determination  of  the 


/  /o 


National  Funeral  Directors  Association,  the  industry's  trade  asso- 
ciation, that  price  advertising  and  "prearrangement"  plans  are 
unethical.  The  other  is  that  bereaved  consumers  are  especially 
vulnerable  to  unfair  practices,  and  uninterested  in  price  shopping. 
Senators  Dirksen  and  Hruska  angrily  dissented  from  this  analy- 
sis, castigating  it  as  a  "theoretical,  preconceived,  and  biased  eco- 
nomic and  legal  philosophy  of  the  funeral  profession  as  devel- 
oped by  the  subcommittee  staff."40  This  drew  a  testy  riposte  from 
Hart,  who  repeated  his  charges  against  what  he  called  the  "high 
cost  of  dying." 

•  In  1966,  the  subcommittee  looked  into  the  "alleged  price- 
fixing  of  library  books,"41  revealing  the  collusion  between  pub- 
lishers of  the  library  editions  of  children's  books  and  book 
wholesalers  to  fix  the  prices  charged  to  schools,  libraries,  and 
government  agencies.  "When  procurement  officials  ask  for  bids  to 
get  a  competitive  price,"  said  Hart  at  the  start  of  the  hearings, 
"the  prices  are  not  competitive  but  identical."42  As  a  result, 
prices  paid  for  these  purchases  ballooned  one-third  to  one-half 
above  normal.  These  hearings  provoked  the  Antitrust  Division  to 
fi!e  complaints  (which  resulted  in  consent  decrees)  against 
eighteen  book  publishers,  which  accounted  for  some  40  percent 
of  the  children's  textbook  market. 

•  A  1967  investigation  into  the  worldwide  prices  of  quinine 
and  quinidine,  which  are  used  by  an  estimated  quarter  of  a  mil- 
lion people  in  this  country  ajone  to  maintain  normal  heart 
rhythm,  exposed  the  workings  of  an  international  cartel.43  A  tip 
by  an  industry  insider,  as  well  as  well-placed  subpoenas,  produced 
the  minutes  of  seventeen  secret  meetings  held  by  the  conspirators 
in  1959  to  1962.  According  to  John  Blair  in  the  subcommittee's 
report,  the  cartelists  "entered  in  a  scries  of  restrictive  agreements 
designed  to  control  prices,  distribution,  and  production  in  every 
aspect  of  the  quinine  industry."  A  key  objective  was  "the  elimi- 
nation of  competition  among  the  various  producers  in  securing 
the  U.S.  stockpile."  The  cartel  successfully  raised  retail  prices  for 
quinidine  300  to  600  percent  in  1964-1965.  "I  cannot  continue 
to  pay  these  high  prices,"  complained  an  elderly  citizen  to  the 
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Hart  panel,  "yet  my  doctor  tells  me  I  cannot  live  without  it." 
The  subcommittee's  hearings  fed  to  antitrust  action  by  the  Com- 
mon Market,  which  resulted  in  a  fine  to  the  conspirators  of  more 
than  a  million  dollars  and  a  still  pending  Justice  Department 
prosecution. 

•  In  ]%9-1970  the  subcommittee  investigated  the  petroleum 
industry.  Hart's  opening  remarks  were  characteristically  under- 
stated: 

These  hearings  have  been  prompted  by  suggestions  that 
various  forms  of  governmental  intervention  in  the  market 
mechanisms  of  the  petroleum  industry  have  had  the  effect  of 
impairing  the  ability  of  a  variety  of  industries,  trades,  and 
regions  to  compete  effectively.  .  .  .44 

But  he  then  proceeded  to  chair  eighteen  days  of  hearings  into 
the  way  the  government  underwrote  the  oil  industry's  domestic 
cartel:  oil  import  quotas  (which  Hart  said  cost  consumers  between 
$30  and  50  billion  during  the  1960s);  "market-demand  proration- 
ing"  by  Texas  and  Louisiana  (whose  purpose  was  to  "preserve  the 
high  price  of  domestic  oil  by  restricting  supply");  the  oil-depletion 
allowance;  the  tax  treatment  of  foreign  royalties;  and  Department 
of  Interior  leases  of  oil  and  gas  lands  on  our  outer  continental 
shelf.  This  prescient  inquiry  predated  by  four  years  an  "energy 
crisis"  which  would  lead  later  Senate  and  House  committees  over 
similar  ground. 

i 

Auditing  the  Agencies 

In  inspiring  the  Antitrust  Division  of  the  Justice  Department  and 
the  Federal  Trade  Commission  to  file  important  cases  they  would 
otherwise  ignore,  the  subcommittee  has  had  some  successes:  the 
electrical  cases,  library-book  cases,  quinine  case,  and,  according, to 
the  staff,  even  the  conglomerate  cases  of  1969.  But  the  subcom- 
mittee has  conspicuously  failed  to  audit  the  work  of  the  Justice 
Department  and  regulatory  agencies  failed  to  push  and  prod 
them  to  better  performance  by  exercising  vigorous  oversight. 
One  former  staff  lawyer  gave  what  he  considered  the  prevailing 
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view:  "Hart  just  doesn't  like  to  review  the  agencies.  He  hates 
telling  them,  Why  didn't  you  do  x,  y,  or  z?'  He  is  more  prone  to 
say,  'Well,  you  made  a  judgment  and  it  was  an  honest  judg- 
ment.' "  Buck  O'Leary  confirms  this  view.  "The  boss  assumes  that 
the  Antitrust  Division  is  better  equipped  to  make  the  decision. 
So  you  really  have  to  carry  a  hard  burden  of  proof  in  this  area. 
We  do  very  little  auditing  of  this  type,  although  maybe  we 
should."  In  an  interview,  Hart  confirmed  that  he  didn't  want  to 
"second-guess"  law  enforcers. 

In  1971,  Ralph  Nader  suggested  that  Hart  (and  Emanuel 
Celler  in  the  House)  begin  a  full-fledged  inquiry  into  the  Anti- 
trust Division  of  the  Justice  Department.45  Hart  brushed  aside 
the  suggestion.  "Every  once  in  a  while,  as  I'm  sure  you  know, 
someone  suggests  oversight  hearings  on  why  the  Department  of 
Justice  did  or  did  not  act  in  an  area.  In  the  past,  I  have  resisted 
these  hearings  simply  because,  while  I  know  they  made  good 
headline  fodder,  I'm  not  convinced  they  put  dents  into  economic 
problems."46  Nader's  reply  articulated  the  need  for  such  oversight 
hearings: 

At  present  the  Antitrust  Division  is  unaccountable,  enforcing 
the  laws— or  not— largely  free  from  public  or  Congressional 
scrutiny.  The  only  time  the  Division  has  to  answer  for  its 
performance  is  in  executive  session  before  the  House 
Appropriations  Subcommittee.^  And  those  hearings,  even 
when  published,  make  no  effort  to  study  the  substance  and 
impact  of  enforcement  doting  instead  on  the  number  of 
cases  brought  and  the  amounts  of  fines  collected.  Any  over- 
sight effort  by  your  Subcommittee,  therefore,  would  have 
invaluable  incremental  benefit.  The  .  .  .  failure  to  perform 
this  mission  is  most  deplorable. 

This  is  not  to  say  that  the  Antitrust  and  Monopoly  Subcommit- 
tee will  never  nudge  an  agency.  If  it  accomplished  nothing  else, 
the  ITT  affair  of  1972  demolished  the  view  that  the  antitrust 
agencies  could  arrogate  all  wisdom  unto  themselves.  In  the  last 
few  years,  Hart  and  the  majority  staff  have,  among  other  efforts: 
campaigned    against   a    1964    Internal    Revenue    Service    ruling 
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which  permitted  treble  damage  payments  to  be  deductible  as 
"ordinary  and  necessary"  business  expenses;  asked  Transportation 
Secretary  Alan  Boyd  in  1967  to  obtain  data  from  the  auto 
manufacturers  justifying  increased  prices  for  added  safety  equip- 
ment; protested  President  Nixon's  cutbacks  of  Pacific  airline 
routes  which  had  the  effect  of  eliminating  "pressures  which  might 
lower  prices  and  i"";  vc  ^vicc";  pervaded  the  ITC  in  19/0  to 
determine  whether  the  gasoline  industry  was  violating  the  anti- 
trust laws  (which  provoked  that  agency  into  issuing  subpoenas 
in  mid- 1973  to  the  major  oil  firms);  and  wrote  Federal  Power 
Commission  (FPC)  chairman  John  Nassikas  to  protest  his  pro- 
posed natural-gas  price  hikes,  urging  an  FTC  study  to  determine 
whether  there  truly  was  a  gas  shortage.  (When  the  FTC  reported 
in  1973  that  the  natural  gas  industry  was  apparently  underreport- 
ing reserves,  at  the  same  time  that  some  Federal  Power  Commission 
staff  had  attempted  to  destroy  some  reserves  data,  the  Antitrust 
and  Monopoly  Subcommittee  actually  subpoenaed  the  FPC  to 
produce  its  data  on  reserves.  It  was  a  bold  and  unprecedented 
challenge,  and  the  FPC  reluctantly  acquiesced.)  '. 

But  the  subcommittee's  potential  to  monitor  and  stimulate  the 
agencies  on  antitrust— agencies  that  are  quick  to  respond  to  sena- 
torial inquiries,  not  to  mention  inquiries  from  the  chairman  of 
the  Senate  Antitrust  and  Monopoly  Subcommittee-still  far  exceeds 
its  accomplishments.  Antitrust  Division  officials,  among  others, 
understand  this,  and  have  expressed  relief  that  they  don't  have  to 
worry  too  much  about  Hart's  critical  gaze.  For  example: 

:  Reporter  James  Ridgeway  complained  in  a  1967  New 
Republic  article  (entitled  "Antitrust  Doldrums")  that  Hart  could 
have  done  battle  against  the  FCC's  casual  acceptance  of  the 
proposed  l IT- ABC  merger,  but  didn't.47 

•  When  Attorney  General  John  Mitchell  rejected  his  Anti- 
trust Division's  recommendation  in  mid-August  1971  to  file,  an 
antimerger  case  against  two  steel  giants,  a  consolidation  v^ith 
demonstrable  anticompetitive  effects,  the  response  was  hesitation, 
caution,  and  no  critical  letter  to  the  Justice  Department.  (Celler 
later  sent  one.) 
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•  When  the  International  Business  Machines  antimonopoly 
case  was  four  years  old  (and  after  IBM  had  participated  in  the 
shredding  of  key  records),  some  of  the  committee  staff  encour- 
aged Hart  to  make  a  public  statement  about  the  case.  He  initially 
refused,  waiting  on  further  developments.  Later,  after  a  district 
court  judge  chastised  IBM  for  its  role  in  the  document  destruc- 
tion, Hart  finally  did  go  public.  In  an  interview  in  the  Washing- 
ton Post,  he  made  the  important  point  that,  if  the  result  of  a 
search  for  the  subjective  "intent"  or  "attempt"  to  monopolize  was 
a  dinosaur  of  a  case  like  IBM,  then  a  simplification  of  the  Sher- 
man Act  was  needed— for  instance,  his  Industrial  Reorganization 
Act,  with  its  objective  rather  than  subjective  criteria.48 

This  general  aversion  to  oversight  is  due  in  part  to  staff  time 
devoted  to  studying  seven  major  industries  in  connection  with  their 
deconcentration  bill,  and  in  part  to  a  staff  too  small  for  the  prob- 
lems it  could  confront,  a  limitation  self-inflicted  by  the  chairman. 
In  large  measure,  however,  the  subcommittee's  inattention  here  is 
one  of  disinclination  to  tangle,  an  unwillingness  to  confront  those 
who  are  simply  not  doing  their  job.  It  is  easier  to  crank  out  hear- 
ings which,  while  impressive  and  valuable,  perhaps  make  a  less 
valuable  contribution  to  antitrust  policy  than  would  an  activist 
effort  aimed  at  the  agencies. 

Finding  (or  Creating)  a  Constituency 

It  is  on  the  issue  of  constituency^reation  that  Hart  is  most  sensi- 
tive, and  most  involved.  'The  only  time  you  get  action  on  anti- 
trust," he  said  ruefully  in  an  interview,  "is  if— pray  God  we  avoid  it 
—there  is  economic  collapse."  Nevertheless,  throughout  the  past 
decade,  he  has,  in  his  diligent  but  detached  way,  attempted  to 
proselytize  the  Senate  and  the  public  on  the  importance  of  anti- 
trust issues.  But  it  is  difficult  to  arouse  his  colleagues.  As  former 
staff  economist  Richard  Barber  has  written,  "Hardly  a  member  of 
the  House  or  Senate  can  today  be  found  who  is  seriously  con- 
cerned on  more  than  a  fleeting  basis  with  issues  of  antitrust."49 

Even  the  members  of  his  subcommittee  tend  to  be  either  vastly 
uninterested  in  this  assignment  or  implacably  opposed  to  anti- 
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trust  improvements  through  new  laws.  At  hearings  only  Senators 
Hart  and  Hruska  are  usually  in  attendance.  (Senator  Thur- 
mond came  once,  but  left  appioximately  thirty  seconds  later  to 
take  a  phone  call— and  never  returned.)  Yet  it  is  precisely  this 
group  of  the  uninterested  and  hostile  who  must  be  converted  for 
the  antitrust  subcommittee— and  antitrust  enforcement— to  prove 
successful.  As  one  subcommittee  staffer  emphasized,  "If  you  can't 
sell  Senator  Hruska  on  this,  and  all  those  who  believe  in  'free 
enterprise,'  you  just  won't  be  successful.  Hell,  the  socialists  are 
against  you,  so  it's  very  important  to  win  over  the  conservatives." 
Until  then,  antitrust  remains  relegated,  in  the  words  of  the  late 
historian  Richard  Hofstadter,  to  "one  of  the  faded  passions  of 
American  reforms."  The  Senate  subcommittee  has  not  yet  been 
able  to  rekindle  that  passion. 

THE  HOUSE  ANTITRUST  SUBCOMMITTEE: 
THE  CELLER  PRESERVE  i 

Emanuel  Celler's  name  was  synonymous  with  antitrust  activity 
in  the  House  for  twenty-three  years,  and  for  good  reason.  He 
became  chairman  of  the  House  Judiciary  Committee  in  1949, 
and  on  July  11  of  that  year,  with  H.  Res.  137,  created  Subcom- 
mittee No.  5.  While  its  jurisdiction  came  to  include  such  matters 
as  civil  rights,  the  federal  judicial  system,  and  various  criminal 
matters,  its  original  design  and  ultimate  concern  were  antitrust 
and  monopoly.  The  members  of  Subcommittee  No.  5  in  the 
Ninety-second  Congress  were:  Celler,  Jack  Brooks,  William  Hun- 
gate,  Andrew  Jacobs,  Abner  Mikva,  and  James  Abourezk,  Demo- 
crats; and  William  McCulloch,  Richard  Poff,  Edward  Hutchin- 
son, and  Robert  McClory,  Republicans.* 

*  The  Subcommittee  on  Monopolies  and  Commercial  Law  took  over  juris- 
diction on  antitrust  in  the  limited  reforms  of  the  House  Judiciary  Commit- 
tee in  the  Ninety-third  Congress  f  see  p.  103  and  Chapter  16).  Its  members 
were  Rodino,  Brooks,  Walter  Fkwers,  John  Strberling,  Barbara  Jordan, 
and  Edward  Mezvinsky,  Democrats;  and  Hutchinson,  McClory,  Charles 
Sandman,  and  David  Dennis,  Republicans. 
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Strategies  and  Goals 

At  first  it  was  called  the  Subcommittee  en  the  Study  of  Monop- 
oly Practices.  Bess  Dick  was  staff  director  (she  stayed  for  all 
twenty-three  years),  and  the  budget  was  some  $48,000  in  its  first 
year  of  operation.  The  subcommittee  got  off  to  an  energetic 
start,  as  ficquent  confidential  meetings  were  held  from  1949  to 
1950  to  map  out  program  and  strategy.  Issues  to  be  taken  up, 
according  to  an  August  1,  1949,  subcommittee  memorandum, 
included  advertising,  government  procurement,  antitrust  penal- 
ties, investment  bankers,  patents  and  antitrust,  monopoly  in 
communications,  and  "divorcement,  divestiture  and  dissolu- 
tion."50 

An  internal  staff  memorandum  of  August  23,  1949,  described 
a  ground-breaking  parley  at  the  Mayflower  Hotel  between,  among 
others,  Representative  Cellcr,  Senator  Kefauver,  economists  Cor- 
win  Edwards  and  John  Blair,  and  Antitrust  Division  lawyer 
John  Steadman.  The  subject  was  deconcentration  and  divestiture 
proposals,  and  the  memorandum  describing  the  talks,  like  the 
earlier  ones,  read  like  a  primer  and  forecaster  of  issues  that  would 
dominate  the  next  twenty  years  of  antitrust: 


Mr.  Steadman  said  that  because  of  the  uncertainty  of  the 
data  on  size  and  efficiency  .  .  .  you  cannot  prove  a  loss  of 
efficiency  on  the  part  of  a  big  corporation  and  must,  there- 
fore, resort  to  a  political  theory  that  the  corporation  must  be 
broken  up  because  of  its  effect  in  tending  toward  socialism. 

Dr.  Blair  disagreed  with  Mr.  Steadman,  and  emphasized 
that  we  must  be  practical  because  the  chairman  must  sell  a 
program  to  other  chairmen,  to  which  Mr.  Celler  agreed.  Dr. 
Edwards  said  he  thought  it  would  be  a  good  idea  to  cast 
upon  corporations  charged  with  monopolistic  abuses  the 
burden  of  proof  that  they  are  efficient  though  big. 

Mr.  Celler  said  that  while  he  valued  political  freedom 
above  economic  efficiency,  he  has  to  bear  in  mind  that  he 
must  be  political  and  not  extreme  in  order  to  sell  the  program 
to  committee  members. 
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The  subcommittee  launched  a  series  of  hearings  into  monopoly 
power  in  1950.  The  New  York  Times,  with  much  excitement  and 
some  exaggeration,  called  it  "the  greatest  full-dress  inquiry  [into 
monopoly]  since  the  days  of  the  Temporary  National  Economic 
Committee  hearings  held  in  the  nineteen  thirties."51  The  earliest 
hearings  spotlighted  the  steel  industry,  ns  Celler  fulminate! 
about  U.S.  Steel's  dominance  of  the  market  and  its  inefficiencies. 
And  more: 

Nor  has  the  United  States  Steel  Corp.  been  content  to  rule 
tranquilly  over  the  entire  steel  industry.  It  has  embarked 
upon  invasions  into  such  various  alien  fields  as  international 
steamship  lines,  cement,  sulfate  of  ammonia,  zinc  mining, 
production  of  natural  gas,  and  prefabricated  houses.  .  .  . 
I  am  questioning  whether  this  untold  power  should  rest 
in  the  hands  of  a  small  coterie  of  men,  no  matter  how  able. 
And  I  am  suggesting  finally  that  the  centralization  of  private 
economic  power,  like  the  centralization  of  political  power, 
results  in  inefficiency,  red  tape,  bureaucracy,  and  waste.5- 

This  was  good  antitrust  and  good  public  relations,  generating  the 
kind  of  initial  publicity  Celler  needed  to  launch  his  new  sub- 
committee. Of  course,  such  rough-and-tumble  trust-busting  did 
not  satisfy  everyone.  But  at  least  it  made  the  right  enemies.  Thus 
the  Wall  Street  Journal  protested  all  this  activity: 

i 

If  "Manny"  Celler  has  his  way— and  he  frequently  does, 
with  somewhat  arrogant  control  over  his  committee— his 
group  won't  be  content  merely  to  study;  it  will  recommend 
legislation  and  try  to  get  it  passed  by  Congress.  .  .  .  Mr. 
Celler  favors  a  law  against  "too  bigness,"  though  he's  not 
sure  just  how  the  term  might  be  defined,  how  the  law  should 
be  phrased,  or  when  it  might  be  passed.  But  he's 
patient.53 

Following  his  steel  study  were  probes  into  newspaper  prfnt, 
aluminum,  and  interlocking  directorates.  Nor  were  there  only 
hearings.  Chairman  Celler  appeared  frequently  on  radio  and 
before  audiences  spreading  the  antitrust  gospel.  He  wrote  letters 
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TABLE  5. 

Antitrust  Bills  in  the  House  of  Representatives,  1949-72 

Number  of  Bills 


Reported 

In  sub- 

Introduced 

out  of  sub- 

Days of 

PwMic 

Congress 

committee 

by  Celler 

committee 

hearitigs 

Laws 

92nd 

24 

5 

0 

6 

0 

91st 

23 

6 

2 

4 

1 

90th 

26 

4 

1 

5 

1 

89th 

31 

4 

1 

0 

1 

88th 

27 

5 

0 

0 

0 

87th 

36 

12 

2 

18 

1 

86th 

36 

9 

1 

9 

1 

85th 

42 

8 

1 

32 

0 

84th 

43 

13 

2 

19 

3 

83rd 

20 

3 

1 

3 

0 

82nd 

24 

4 

2 

15 

0 

81st 

26 

3 

4 

7 

0 

source:  Compiled  from  the  Legislative  Calendars,  House  Judiciary  Com- 
mittee, 1949-72.  When  the  same  bill  was  introduced  more  than 
once,  it  was  counted  as  one  bill. 


to  allies  and  opponents  promoting  antitrust  enforcement,*  and 
he  began  proposing  legislation  to  promote  economic  competition. 
As  Table  5  indicates,  the  subcommittee's  first  five  legislative 
years  were  relatively  unproductive:  House  members  overall,  and 

*  In  1954  he  complained  to  the  then  attorney  general,  Herbert  Brownell, 
that  the  Justice  Department  had  filed  only  one  antimerger  cas*  in  lour  years 
under  the  Celler-Kefauver  Act.  Also  in  1954  he  wrote  Senator  Estes 
Kefauver  a  letter  typical  of  the  Celler  style: 

If  our  party  wins,  and  I  sniff  victory  in  the  air,  I  shall  resume 
chairmanship  of  the  House  Judiciary  Committee  and  you  will  be 
near  the  chair  on  your  side.  It  will  give  me  great  comfort  to  work 
again  with  you  against  economic  concentration.  .  .  . 

I  have  some  misgivings  about  the  forthcoming  recommendations 
of  the  Oppenheim  Committee.  I  think  it  will  recommend  weaken- 
ing our  antitrust  laws.  We  must  be  watchful.  Any  bill  having 
such  an  effect  will  earn  my  opposition  and  as  House  Chairman  I 
shall  hold  my  "fanny"  firm  and  tight  upon  it. 
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Celler  particularly,  introduced  little  legislation;  no  bills  became 
law.  But  educational  groundwork  was  laid  for  accelerated  activ- 
ity from  1955  through  1962. 

The  Driving  Years 

The  years  1955  to  l^b2  overlap  with  the  presence  of  Kenneth 
Harkins  and  Herbert  Maletz,  two  very  able  staff  lawyers  who 
catalyzed  well  with  Chairman  Celler.  The  overall  number  of  anti- 
trust bills  introduced,  and  the  number  introduced  by  the  chair- 
man, substantially  increased.  Five  bills  became  law,  all  introduced 
by  Celler:  bills  to  increase  the  maximum  Sherman  Act  fine 
from  $5,000  to  $50,000;  to  amend  the  Clayton  Act,  enabling  the 
United  States  to  recover  damages  for  itself  under  the  antitrust 
laws;  to  make  "final"  the  FTC's  cease-and-desist  orders;  to  give 
auto  dealers  more  rights  vis  a  vis  their  auto  manufacturers;  and 
to  permit  the  Justice  Department  to  subpoena  documentary  evi- 
dence (by  "civil  investigative  demands")  from  firms  under  investi- 
gation. Celler  sought  to  establish  standards  for  the  organization 
and  operation  of  government  advisory  boards;  also,  like  Kefauver, 
Celler  wanted  large  firms  that  planned  to  merge  to  notify  the 
FTC  beforehand.  And  he  tried  to  bring  bank  mergers  clearly 
within  the  ambit  of  the  Clayton  Act.  The  last  two  measures  both 
passed  the  House  but  not  the  Senate— although  the  Supreme 
Court's  1963  Philadelphia  Bank  decision54  did  what  Chairman 
Celler's  bank  bill  was  never  permitted  to  do. 

Perhaps  more  significant  than  the  legislative  recoid  of  these 
years  were  the  hearings  held  by  Subcommittee  No.  5.  For  exam- 
ple, beyond  hearings  on  proposed  legislation,  1955-1956  saw 
seventeen  days  of  hearings  into  antitrust  enforcement  procedures, 
hearings  that  were  critical  of  the  agencies'  antimerger  record;55 
fifteen  days  on  conflicts  of  interest  within  industrial  advisory 
groups;50  and  thirty-one  days  into  the  anticompetitive  habite  of 
the  regulatory  agencies,  especially  the  Civil  Aeronautics  Board 
(CAB).57 

From  1957  to  1959  the  subcommittee  conducted  its  now-famous 
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investigation  into  Justice  Department  consent  decrees.  Its  May  26, 
1959,  report,  based  on  4,500  pages  of  hearings  and  thirty-four  wit- 
nesses,58 found  the  following: 

•  The  consent  decree  procedure  at  Justice  was  seriously  defi- 
cient; the  report  therefore  recommended  more  public  notice  and 
participation,  a  statement  accompanying  and  explaining  the 
consent  decree,  and  a  waiting  period  between  the  proposal  of  a 
decree  and  its  acceptance  by  a  court  (the  latter  was  done  by  Jus- 
tice Department  regulation  in  1961). 

•  The  1.941  consent  decree  in  the  mammoth  Atlantic  Refining 
case  abandoned  all  of  the  original  antitrust  goals  of  divorcement 
and  compensation,  and  what  little  it  required  was  continually 
ignored  by  the  oil  industry,  with  the  Justice  Department's  supine 
acquiescence. 

•  The  1956  American  Telephone  and  Telegraph  (AT&T)— 
Western  Electric  consent  decree  wa^  "devoid  of  merit,  ineffective" 
and  a  blot  on  the  enforcement  history  of  the  antitrust  laws.  The 
original  complaint  had  sought  to  divest  Western  Electric  from 
AT&T,  but  the  decree  inexplicably  permitted  the  two  to  remain 
consolidated.  The  subcommittee  uncovered  a  series  of  secret  hotel 
meetings  between  Attorney  General  Brownell,  Justice  Depart- 
ment lawyers,  and  AT&T  lawyers— a  situation  it  sharply 
denounced. 

The  Dry  Decade 

The  subcommittee's  vigor  and  impact,  however,  have  ebbed  con- 
siderably in  the  last  decade.  The  number  of  bills  proposed  by  the 
House  ind  by  Celler  dropped;  the  number  of  legislative  hearings 
fell  precipitously;  and  only  four  bills  were  reported  out  of  the 
subcommittee  between  1962  and  1972.  For  although  Celler  did 
chair  both  the  committee  and  the  subcommittee,  and  exercised 
a  control  Phil  Hart  only  dreams  about,  he  confronted  an  insti- 
tutional indifference  in  the  House;  when  combined  with  his  own 
increasingly  lagging  efforts,  this  tandem  produced  little  legisla- 
tion. In  fact,  only  three  of  the  subcommittee's  bills  became  law 
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—and  all  were  antitrust  exemptions.*  It  was  this  record  that 
Celler  later  called,  with  mote  bravado  than  accuracy,  a  "plethora 
of  legislation."59 

The  frequent  and  hard  hitting  hearings  of  the  1950s  were  gone. 
As  evidence,  one  need  only  glance  at  the  listings  in  the  subcom- 
mittee's published  index.  For  the  Eighty-fourth  through  Eighty 
seventh  Congresses  (1955-1962),  there  were  an  average  of  four- 
teen hearings  or  reports  per  Congress;  for  the  Eighty-eighth 
through  Ninety-first  Congress  (1963-1970),  the  average  was  five. 
Between  1963  and  1968,  while  the  Senate  Antitrust  Subcommit- 
tee held  237  days  of  hearings,  the  House  Antitrust  Subcommittee 
held  eleven.60 

Timidity,  or  worse,  characterized  some  of  their  efforts.  In  1963, 
both  the  Justice  Department  and  House  antitrust  subcommittee 
investigators  uncovered  compelling  evidence  of  a  criminal  con- 
spiracy between  the  Hearst  and  Chandler  newspapers  in  Los 
Angeles.61  The  alleged  conspiracy  involved  a  division  of  the 
newspaper  market  to  permit  Hearst's  Herald-Examiner  to  monop- 
olize the  afternoon  market  and  Chandler's  Los  Angeles  Times  the 
morning  one,  as  well  as  a  set  of  three  "codes"— covering  advertis- 
ing, production,  and  ethics— which  fixed  prices  and  practices 
between  these  supposed  competitors.  In  March  1963  Cellcr's  unit 
began  public  hearings.  After  four  days  of  testimony,  as  the  staff 
prepared  to  cross-examine  the  implicated  executives,  Chairman 
Celler  suddenly  and  unexpectedly  halted  the  hearings.  He 
stated  that  pending  civil  rights  legislation  was  more  urgent  and 
that  he  wanted  to  avoid  covering  the  same  ground  as  the  Justice 
Department  investigation. 

*  PL  89-175  exempts  certain  joint  agreements  between  banks  from  the 
antitrust  laws;  PL  90-62  extends  the  exemption  of  banks  from  the  anti- 
trust laws  to  assist  in  safeguarding  the  balance-of-payments  position  of  the 
United  States;  and  PL  91-354  exempts  certain  joint  operating  arrangements 
among  newspapers  from  tbe  antitrust  laws.  Celler  voted  against  the  News- 
paper Preservation  Act  on  the  House  floor,  but  not  in  his  antitrust  sub- 
committee. When  Ken  Harkins  was  asked  if  Celler  could  have  blocked  this 
bill  in  committee,  he  snapped,  "You  can't  block  or  defeat  something  which 
newspaper  publishers  want  in  an  institution  whose  members  have  to  run 
for  public  office." 
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The  dismissal  raised  many  questions.  The  Justice  Department 
had  sent  out  civil  subpoenas  before  any  of  the  hearings  had 
begun;  anxiety  about  overlapping  jurisdiction  could  therefore 
have  been  raised  at  any  time,  not  just  as  the  price-fix  was  to  be 
exposed.  And  if  Celler  did  not  want  to  interfere  with  the  depart- 
ment's investigation,  why  weren't  the  hearings  resumed  after 
Justice  decided  not  to  file  suit?  In  fact,  the  House  subcommittee 
failed  to  publish  a  record  of  the  four  days  of  hearings  that  had 
occurred;  its  existence  is  nowhere  evident  in  the  Index  of  Anti- 
trust Subcommittee  Publications.  In  an  interview  before  his  retire- 
ment, Celler  claimed  that  the  hearings  were  not  published 
because  they  were  never  completed;  but  they  were  never  com 
pleted  precisely  because  Celler  had  called  them  off.  It  devolved 
to  the  Senate  Antitrust  and  Monopoly  Subcommittee  to  print  the 
proceedings  five  years  later— but  only  after  some  antitrust  cloak- 
and-dagger  work.  To  discourage  dissemination  of  those  hearings, 
the  transcripts  were  not  allowed  to  leave  their  House  room.  So  a 
Senate  subcommittee  aide  asked  to  read  parts  of  them  in  the 
prescribed  room,  and  proceeded  to  surreptitiously  photograph  the 
transcript  with  a  secret  portable  camera.  "Modern  technology 
surprised  and  defeated  them,"  said  a  Senate  antitrust  subcommit- 
tee lawyer  with  more  than  a  trace  of  self-satisfaction. 

While  activity  slowed  to  a  crawl,  it  didn't  stop  completely.  A 
1965  report,  Interlocks  in  Corporate  Management,  was  valuable, 
although  one  staff  lawyer  who  worked  on  it  said,  "The  eventual 
result  was  a  shadow  of  the  original  study;  I  therefore  refused  to 
sign  it."  Celler  held  hearings  in  1966  on  a  proposed  merger  of 
the  two  professional  football  leagues.  Although  he  opposed  it,  the 
measure  passed  when  Senator  Russell  Long  tacked  it  on  as  a  rider 
to  a  tax  bill,  a  move  Celler  called  "shocking  .  .  .  outrageous  .  .  . 
a  dirty  trick."62  A  study  of  the  monopoly  problem  in  the  electronic 
computer  industry,  especially  IBM,  was  initiated  in  1967.  But  it 
was  suspended  after  five  days  "in  order  to  permit  the  Department 
of  Justice  investigation  to  proceed  without  interference."03 

In  1969  and  1970,  Chairman  Celler,  supported  by  a  supple- 
mental staff,  held  a  series  of  significant  and  revealing  hearings 
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into  six  major  conglomerates.  But  the  eventual  report  created 
more  controversy  over  its  publication  than  its  contents.  Although 
the  report  was  sharply  critical  of  some  conglomerates,  the  accom- 
panying press  release  went  out  of  its  way  to  praise  these  same 
firms  and  people.  This,  as  well  as  its  unrimelv  release  over  the 
19/1  Labor  Day  weekend,  led  journalist  I.  F.  Stone  to  charge  that 
Celler  deliberately  underplayed  the  conglomerates  report.84  Sub- 
committee staff  director  Bess  Dick  hotly  denies  this  charge,  argu- 
ing that  it  had  been  scheduled  to  come  out  earlier,  but  the 
Government  Printing  Office  had  gotten  its  plates  all  wrong. 
"After  two  years  and  seven  volumes  of  work,"  she  added,  "it's 
crazy  to  say  that  they  tried  to  keep  it  quiet." 

More  recently,  Celler  was  given  to  writing  agencies  about  their 
antitrust  nonfeasance:  on  September  8,  1971,  he  urged  the  CAB 
to  stop  airline  mergers,  calling  the  agency  "a  wet  nurse  for  sick 
airlines";  on  October  6,  1971,  he  wrote  then  Attorney  General 
John  Mitchell  to  protest  the  Justice  Department's  acceptance  of 
the  National  Steel-Granite  City  Steel  merger;  and  in  a  February 
10,  1972,  letter  to  Securities  and  Exchange  Commission  chairman 
William  Casey,  he  called  for  the  physical  separation  of  cus- 
tomer funds  and  securities  by  broker-dealers. 

Knowledgeable  observers,  however,  agree  that  the  House  anti- 
trust subcommittee  declined.  "There  were  months  when  we  had 
absolutek  nothing  to  do,"  grumbled  a  former  staffer,  echoing  the 
sentiments  of  others.  "For  some  reason,  Celler  went  backwards 
on  antitrust."  One  of  the  few  dissenters  to  this  view  is  Emanuel 
Celler  himself,  who  in  a  1969  newspaper  interview  with  Morton 
Mintz  of  the  Washington  Post  said  twice,  "I'll  pit  my  record 
against  the  Senate's"65— a  bit  of  damning  with  faint  self-praise. 

An  Erosion  of  Faith  « 

Why  the  deterioration?  Part  of  the  problem  was  Celler's  compet- 
ing interests  in  othei  Judiciaiy  activity.  When  asked  why  he 
would  not  give  up  either  the  full  committee  or  the  subcommit- 
tee  chairmanship,    he   answered,    "Because   I    want    to   control 
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both."66  Perhaps  a  more  telling  reason  was  the  size  of  the  staff: 
when  Celler  left  in  1973,  the  professional  subcommittee  staff 
was  down  to  one;  a  second  was  added  later.  Asked  in  1969  why  he 
didn't  hire  more  staff,  Celler  said,  "I  wouldn't  want  'em  stumbling 
all  over  each  other."67  It  is  one  thing  to  desire  a  tight,  lean  staff, 
but  one  or  two  people  simply  cannot  cope  with  even  the  mini- 
mum demands  of  a  successful  antitrust  subcommittee.  Ceilci 
could  not  blame  a  stingy  committee  chairman,  for  he  was  the 
committee  chairman,  and  as  such  disbursed  money  to  his  sub- 
committees. Even  niggardly  Wayne  Hays,  chairman  of  the  House 
Administration  Committee  and  the  person  who  decides  who  gets 
what,  faulted  Celler  for  seeking  such  a  small  appropriation  for 
the  Judiciary  Committee.  The  full  Judiciary  Committee  got 
about  $350,000— less  than  one-half  what  the  Senate  Antitrust 
and  Monopoly  Subcommittee  got  at  that  time. 

But  the  two  basic  causes  of  the  subcommittee's  anemia  appear 
to  have  been  Celler's  age  and  his  commitment.  In  1963,  he  was 
seventy-four  and  in  1973,  eighty-four;  he  simply  lacked  the  energy 
and  resources  required  to  activate  his  subcommittee.  And  it  is 
questionable  that  he  possessed  the  will  to  do  so  even  if  he 
could  find  the  way.  For  Celler  seemed  to  mellow  on  antitrust, 
either  because  of  decades  of  lost  battles  or  because  of  an  erosion 
of  faith  created  by  conflicts  of  interest  stemming  from  his  con- 
tinued connection  with  his  law  firm: 

•  In  a  case  involving  the  Burlington  Watch  Company  in  the 
mid-fifties,  Celler's  New  York  law  firm  represented  Benrus,  a 
competitor  of  the  defendant.  Benrus  was  unhappy  with  the 
practice  of  importers  bringing  in  low-jeweled  (lower-duty) 
watches  and  "upjeweling"  them  here.  They  wanted  this  practice 
included  in  the  complaint,  but  Mary  Gardiner  Jones,  then  an 
attorney  in  the  Antitrust  Division  and  later  an  FTC  commis- 
sioner, did  not.  The  division  received  an  official  letter  from  Celler 
asking  why  this  count  was  not  included.  Jones  drafted  a  scathing 
reply,  which  antitrust  chief  Stanley  Barnes  chose  not  to  send; 
instead,  no  reply  at  all  was  sent  and  no  followup  was  received 
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from  Celler.  Later  Commissioner  Jones  stated  that  this  official 
silence  was  the  best  way  of  letting  Celler  know  that  he  had 
stepped  out  of  line. 

•  A  case  was  proposed  by  the  Antitrust  Division  against 
Schenley  Industries,  Inc.,  producers  of  liquors,  which  was  being 
defended  by  Celler's  firm.  Celler  lobbied  then  Attorney  General 
Katzenbach  about  it,  opening  the  conversation  by  commenting 
on  his  labors  for  the  administration's  then-pending  civil  rights 
bill.  He  argued  that  the  case  should  not  be  brought  because  the 
division  was  in  error  over  the  issue  involved— whether  a  license 
to  import  a  scotch,  Cutty  Sark,  was  an  asset  within  the  meaning 
of  the  1950  act.  He  claimed  that,  as  one  of  the  authors  of  the 
act,  he  was  well  qualified  to  interpret  the  law  in  this  situation. 
His  arguments  were  ultimately  ignored. 

•  In  the  mid-1960s,  Schenley  found  itself  in  the  opposite  situa- 
tion, urging  the  Antitrust  Division  to  investigate  its  competitor, 
Seagram  &  Sons,  for  an  alleged  conspiracy  in  restraint  of  trade. 
The  agency  considered  the  evidence  insufficient  to  call  a  grand 
jury.  Celler  demanded  an  explanation,  and  a  high  antitrust  offi- 
cial had  to  be  dispatched  to  explain  the  issue  to  him. 

•  Celler's  "two-door"  arrangement  with  his  law  firm  meant 
that  clients  with  business  against  the  federal  government  entered 
through  one  door,  which  lacked  Celler's  name;  other  clients 
entered  through  a  door  jLvith  Celler's  name  on  it.  No  one  was 
fooled,  least  of  all  the  clients.  Robert  Sherrill,  writing  in  the  New 
York  Times  Magazine,  noted  that  the  Celler  arrangement  was 
"one  of  the  longest-standing  and  most  notorious  embarrassments 
to  0>ngress."r'8  A  former  top  official  at  the  Antitrust  Division 
confirmed  in  1970  that  the  word  had  gone  out:  "If  you  want 
Celler's  support,  hire  his  law  firm." 

•  In  August  1970  the  Wall  Street  Journal  quoted  Celler  as 
suggesting  that  a  supcragency  be  created  to  pass  on  all  mergers 
in  the  regulated  industries.  The  article  urged  that  the  Pcnn» Cen- 
tral bankruptcy  be  probed  as  a  case  study— which  might  prove 
embarrassing,  since  the  New  York  Central  was  a  client  of  Celler's 
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firm.  In  1968,  according  to  Interstate  Commerce  Commission 
records,  the  law  firm  of  Weisman,  Celler,  Allan,  Spett  and  Shein- 
berg  received  $51,644  in  legal  fees  from  Perm  Central,  which  had 
picked  up  its  predecessor's  tab. 

When  asked  about  these  conflicts  in  an  interview,  Celler 
denied  any  knowledge  of  them,  and  added  a  parting  defense; 
"Your  constituents  are  the  final  arbiter  of  any  conflicts,  and  I'm 
always  re-elected." 

But  in  1972  he  wasn't,  when,  after  fifty  years  in  Congress,  he 
was  defeated  in  the  Democratic  primary.  It  is  still  too  earl) 
to  assess  just  what  Peter  Rodino,  Celler's  successor  as  chairman 
of  the  antitrust  subcommittee  as  well  as  of  the  Judiciary  Com- 
mittee, will  do  with  his  new  power,  other  than  change  the  name 
of  No.  5  to  the  Subcommittee  on  Monopolies  and  Commercial 
Law.  At  an  obvious  minimum,  Rodino— once  freed  of  his  im- 
peachment responsibilities— will  probably  reverse  the  recent  ossi- 
fication of  the  subcommittee.  Some  encouraging  signs  are  the 
subcommittee's  antitrust  amendments  to  the  emergency  energy 
bill  (which  passed  both  houses  but  was  vetoed  b\  the  President  in 
March  1974)  and  hearings  in  March  1974  on  a  bill  (H.R.  12528) 
to  permit  states  to  sue  under  the  antitrust  laws  as  parens  patriae 
(i.e.,  on  behalf  of  their  citizens).  On  the  other  hand,  antitrust 
advocates  have  criticized  the  subcommittee's  reluctance  to  pass 
H.R.  9203,  the  Antitrust  Procedures  and  Penalties  Bill. 

How  much  Rodino  achieves^  depends  not  only  on  his  own 
interest  and  capacity  and  that  of  the  subcommittee  members,  but 
also  on  the  antitrust  environment  in  which  he  and  the  committee 
function:  i.e.,  the  whole  House  of  Representatives,  the  Senate, 
the  White  House,  and  public  o;  r.ion.  For  there  is  a  reverberat- 
ing dynamic  among  these  components;  if  most  do  not  care  about 
antitrust,  the  House  Judiciary  subcommittee  alone,  or  its  counter- 
part Senate  subcommittee,  can  hardly  advance  the  ball.  Con- 
sider Kefauver's  example.  John  Blair  has  defended  Kefauver's 
meager  legislative  record  by  asserting,  "We  passed  every  bill 
the  White  House  supported;  but  we  couldn't  get  anything  passed 
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without  that  support."  Kefauver,  it  cannot  be  doubted,  strug- 
gled diligently  for  reforms,  but  without  support  his  efforts  usually 
failed. 

The  last  decade  has  reinforced  defeatism  among  participants  in 
the  congressional  antitrust  process.  But  failure  has  been  as  much 
sclf-in  flirted  as  ordained.  Two  unenthusiastic  chairmen  operated 
in  the  context  of  an  indifferent  public  and  a  lax  Justice  Depart- 
ment. What  would  happen  if,  say,  a  William  Proxmire  were  to 
head  one  subcommittee,  and  Edward  Mezvinsky  (D.,  la.)  (an 
energetic  freshman  member  of  the  Subcommittee  on  Monopolies 
and  Commercial  Law)  the  other"?  What  if  there  were  an  attorney 
general  more  interested  in  filing  tough  antitrust  cases  than  in 
filing  them  away?  And  finally,  what  if  the  public  began  to 
demand  such  efforts? 

The  dream  is  not  impossible.  Senator  Tunney's  consent-decree 
success  in  June  1973  may  be  just  an  aberration  .  .  ..or  a  harbin- 
ger. And  incidents  like  the  ITT  brouhaha  seem  to  be  having 
their  effects.  For  example,  recent  public  opinion  polls  have  found 
that  77  percent  of  those  asked  wanted  the  second  Nixon  term 
to  be  "tougher  on  business"  (Harris  Survey);  60  percent  of 
those  polled  in  Chicago  thought  that  "big  business  forgets  the 
public  welfare"  (Social  Research,  Inc.);  and  61  percent  agreed 
that  "there's  too  much  power  concentrated  in  the  hands  of  a  few 
large  companies  for  the  good  of  the  nation"  (Opinion  Research 
Corporation).  Nearly  half  of  the  Americans  in  this  last  poll  con- 
cluded, "Many  of  our  largest  companies  ought  to  be  broken  up 
into  smaller  companies."  Four  \cars  ago  the  top  economic  aide 
to  Richard  McLaren,  then  Antitrust  Division  chief,  wrote  an 
internal  office  memorandum  in  support  of  a  General  Motors 
divestiture  case.  In  one  part,  he  argued: 

We  would  have  lots  of  public  opinion  on  our  side.   .  .   .• 
In  tenn<  of  winning  votes,  a  big  automobile  case  might  be 
worth  a  hundred  merger  cases.  Conceivably,  it  would  make 
Nixon  into  another  Teddy  Roosevelt. 
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Neither  McLaren  nor  Nixon  apparently  heeded  this  advice.  But 
it  is  not  visionary  to  assume  that  a  confluence  of  executive  offi- 
cials, senators,  congressmen,  committee  chairmen,  and  subcom- 
mittee members  may  eventually  comprehend  the  potential  popu- 
larity of  antitrust  action.  Then  oil  and  milk  and  coffins  and  cars 
might  never  be  the  same. 
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Corporate  Monopoly: 

Failure  in  the  Marketplace 


The  trouble  is  that  so  many  witnesses  come  and  say,  "Monopoly  is  wrong,  of  course. 
We  condemn  it.  These  dishonest  devices  which  are  used  are  utterly  wrong.  They 
should  not  be  tolerated. "  But  the  minute  anyone  suggests  a  method  by  which  they 
may  be  prevented,  then  the  cry  is,  "No,  don't  do  anything." 

— Senator  Joseph  O'Mahoney,  1938 

A    SKETCH    OF   LAW   AND   LAW    ENFORCEMENT 

Americans  have  long  been  hostile  to  concentrated  eco- 
k.  nomic  power.  The  Revolutionary  War  was  in  part  a' 
reaction  against  an  absentee  government  protecting  British  traders 
from  colonial  competition.  Thomas  Jefferson,  writing  from  Paris  in 
late  1787  to  James  Madison,  regretted  that  the  Constitution  lacked 
a  specific  provision  restricting  monopoly — though  at  least  English 
consumer  law,  adopted  by  United  States  courts,  did  usually  con- 
sider restraints  of  trade  illegal.  The  successful  Jacksonian  drive  to 
break  up  the  Second  Bank  of  the  United  States  further  indicated 
that  a  young  nation  of  small  merchants,  farmers,  and  frontiersmen 
would  not  genuflect  to  monopoly  power. 

By  the  late  1800s,  however,  industrial  technology  and  cor- 
porate illegality  threatened  to  overwhelm  this  native  antipathy  to 
big  business.  Communications  and  transportation  improvements, 
along  with  the  growth  of  large  financial  institutions,  combined  to 
encourage  companies  of  nationwide  size.  The  invention  of  the  trust 
device  and  New  Jersey's  legalization  of  the  holding  company  (dis- 


796 


cussed  in  Chapter  II)  provided  the  catalysts  for  the  rise  of  monop- 
oly in  America.  After  the  establishment  of  the  Standard  Oil  Trust 
other  trusts  and  monopolies  emerged  to  dominate  the  industrial 
landscape:  cottonseed  oil  in  1884;  linseed  oil  in  1885;  the  whiskey, 
lead,  and  sugar  trusts  in  1887;  the  match  trust  in  1889;  the  tobacco 
trust  in  1890;  the  rubber  trust  in  1892. 

These  activities  triggered  widespread  public  opposition. 
Farmers  especially  felt  the  pinch.  By  1888  one  observer  could  re- 
port that  "the  public  mind  has  begun  to  assume  a  state  of  appre- 
hension, almost  amounting  to  alarm,  regarding  the  evil  economic 
and  social  tendencies  of  these  organizations."  That  same  year  both 
tjie  Republican  and  Democratic  parties  had  antimonopoly  planks  in 
their  platforms.  The  Populist  Party  put  it  most  bluntly:  "The  fruits 
of  the  toil  of  millions  are  boldly  stolen  to  build  up  colossal  fortunes 
for  a  few.".  .  .  From  the  same  prolific  womb  of  governmental  in- 
justice we  breed  the  two  great  classes — tramps  and  millionaires." 
The  result  of  this  consensus  was  the  1800  Sherman  Act. 

The  Act  prohibited  "every  contract,  combination  ...  or  con- 
spiracy in  restraint  of  trade"  and  made  it  criminal  to  "monopolize 
or  attempt  to  monopolize"  any  line  of  commerce  in  the  United 
States.  Despite  its  popularity  and  the  apparent  clarity  of  its  mes- 
sage, the  Sherman  Act  was  nearly  stillborn.  Of  the  first  seven 
cases  brought  under  it,  the  government  lost  six — including  the 
1895  Sugar  Trust  case,  where  the  Supreme  Court  actually  upheld  a 
combination  controlling  98  percent  of  all  sugar  production  because 
"manufacturing"  was  not  "interstate  commerce"  within  the  mean- 
ing of  the  Act!  Attorney  General  Richard  Olney  (1893-95)  seemed 
not  at  all  displeased  with  the  result;  announcing  that  the  Sherman 
Act  was  merely  "an  experimental  piece  of  legislation,"  he  failed  to 
file  a  single  case  under  it  during  his  term  in  office.  It  was  not  until 
1903  that  the  federal  government  appropriated  funds  for  antitrust 
activities  at  the  Justice  Department.  In  March  of  that  year  one 
William  A.  Day,  along  with  five  lawyers  and  four  stenographers, 
began  an  Antitrust  Division  of  the  Department  of  justice. 

Federal  antimonopoly  policy  showed  signs  of  resuscitation  in 
the  1903-14  period.  The  Supreme  Court,  in  the  1903  Northern 
Securities  case,  enjoined  a  holding  company  from  exercising  any 
control  over  competing  railroads.  President  Theodore  Roosevelt's 
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preachings  against  "the  malefactors  of  great  wealth"  earned  him  the 
mantle  of  The  Great  Trustbuster  and  a  reputation  that  has  sur- 
vived for  seven  decades.  His  administration's  antitrust  cases  against 
the  Standard  Oil  and  American  Tobacco  trusts  culminated  in  two 
seminal  191 1  Supreme  Court  decisions  which,  for  the  first  time,  ac- 
tually broke  up  illegal  industrial  combinations.  And  by  1914, 
Congress  tightened  antimonopoly  law  enforcement  when  it  passed 
the  Clayton  Act  and  created  the  Federal  Trade  Commission.  That 
statute,  among  other  provisions,  prohibited  interlocking  director- 
ates between  competitors  and  stock  acquisitions  where  their  effect 
"may  be  substantially  to  lessen  competition." 

But  there  was  less  here  than  met  the  eye.  Roosevelt  managed 
to  equivocate  between  attacks  on  "the  plundering  rich"  and  attacks 
on  "muckrakers,"  between  denunciations  of  the  trusts  and  asser- 
tions that  "the  man  who  advocates  destroying  the  trusts  by  meas- 
ures which  would  paralyze  the  industries  of  this  country  is  at  least 
a  quack  and  at  worst  an  enemy  to  the  Republic."  His  contempo- 
rary, Senator  Robert  LaFollette,  ridiculed  the  way  his  "cannonad- 
ing, first  in  one  direction  and  then  in  another,  filled  the  air  with 
great  noise  and  smoke,  which  confused  and  obscured  the  line  of  ac- 
tion, but,  when  the  battle  cloud  drifted  by  and  quiet  was  restored, 
it  was  always  a  matter  of  surprise  that  so  little  had  been  ac- 
complished." Further,  the  1914  Clayton  Act,  however  well  in- 
tended, was  seriously  flawed.  It  prohibited  stock  acquisitions 
which  could  become  Sherman  Act  violations,  but  not  comparable 
asset  acquisitions — which,  predictably,  soon  proliferated. 

The  most  enervating  development  of  this  formative  era,  how- 
ever, was  the  very  first  break-ups  themselves.  After  the  Supreme 
Court  approved  of  the  divestitures  in  those  cases,  it  went  on  to 
adopt  a  standard  the  Court  had  twice  before  rejected:  the  "rule  of 
reason"  test.  Not  every  restraint  of  trade,  but  only  "unreasonable" 
restraints  of  trade,  would  be  illegal;  not  every  trust,  but  only  "bad" 
trusts  formed  by  individuals  "intending  to  monopolize"  and  engag- 
ing in  predatory  practices  would  be  illegal  Antitrust  proponents 
thought  this  standard  would  possess  all  the  strength  and  viability  of 
the  Articles  of  Confederation.  The  Congress  in  1909  had  specifi- 
cally refused  to  consider  a  "rule  of  reason"  test,  explaining  why  in  a 
Senate  judiciary  Report: 
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The  injection  of  the  rule  of  reasonableness  or  unreasonableness  would  lead 
to  the  greatest  variableness  and  uncertainty  in  the  enforcement  of  the  law. 
The  defense  of  reasonable  restraint  would  be  made  in  every  case  and  there 
would  be  as  many  different  rules  of  reasonableness  as  cases,  courts  and 
juries.  .  .  .  To  amend  the  Antitrust  Act,  as  suggested  by  this  bill,  would 
be  to  entirely  emasculate  it,  and  for  all  practical  purposes  render  it  nuga- 
tory as  a  remedial  statute. 

But  the  Judiciary  did  what  Congress  wouldn't.  The  Supreme 
Court  later  showed  precisely  how  its  new  rule  would  work.  It 
refused  to  approve  the  divestitures  of  U.S.  Steel  and  International 
Harvester,  in  1920  and  1927  respectively,  because  those  giants  had 
not  exhibited  the  predatory  intent  or  practices  of  a  Standard  Oil. 
"The  law  .  .  .  does  not  make  the  mere  size  of  a  corporation,  how- 
ever impressive,  or  the  existence  of  an  unexerted  power  on  its  part, 
an  offense,  when  unaccompanied  by  unlawful  conduct  in  the  exer- 
cise of  its  power."  Thereafter,  antitrust  enforcement  would  be  sad- 
dled with  the  often  metaphysical  search  for  an  industrialist's  "in- 
tent" at  a  given  time.  The  mere  fact  of  monopoly  pow  er  w  ould  not 
be  enough  to  make  out  a  violation;  instead  of  proving  a  bad  market 
structure,  the  government  had  to  prove  the  existence  of  bad  practices 
and  motives. 

Since  this  early  period,  there  have  been  few  surprises  in  fed- 
eral antimonopoly  law  enforcement.  Still,  in  the  past  six  decades, 
there  have  occurred  three  major  developments  which  have  either 
reshaped,  or  had  the  potential  to  reshape,  the  government's  ap- 
proach to  concentrated  economic  power. 

First,  in  1938  Yale  law  professor  Thurman  Arnold  took  a 
sleepy  Antitrust  Division  of  a  few  dozen  and,  by  the  end  of  his 
tenure  as  Division  Chief  in  1943,  turned  it  into  an  agency  of  almost 
200  highly  motivated  lawyers.  Though  he  brought  few  cases  in- 
volving the  monopolistic  structure  of  industry,  Arnold  did  file  a 
large  number  of  cases  against  anticompetitive  practices,  and  he  pos- 
sessed the  Rooseveltian  gift  of  attracting  headlines  and  followers. 
Such  publicity  unnerved  Attorney  General  Francis  Biddle — who, 
tiring  of  reading  about  Arnold's  forays  in  the  morning  papers,  fi- 
nally told  him:  "There  is  only  one  Attorney  General  in  this  De- 
partment and  that's  me!" — but  it  also  generated  crucial  and  wide- 
spread public  support  for  antitrust  efforts. 
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Second,  in  1045  U.S.  Appeals  Court  Judge  Learned  Hand 
handed  down  the  landmark  Alcoa  decision.  Hand  ruled  that  Alcoa's 
00  percent  control  of  the  virgin-aluminum  ingot  market  was  an 
illegal  monopoly — which  by  itself  was  not  unusual.  But  his  reason- 
ing broke  with  the  191 1  line  of  cases.  Unless  a  monopoly  had  been 
"thrust"  upon  a  company  due  purely  to  skill,  foresight  and  indus- 
try, it  would  be  illegal.  "No  monopolist  monopolizes  unconscious 
of  what  he  is  doing."  He  went  on  to  add  that  market  control  of 
only  33  percent  would  certainly  not  be  a  violation,  though  market 
control  over  64  percent  might  be.  His  monopoly  per  se  analysis, 
however,  has  remained  of  interest  largely  to  antitrust  historians 
rather  than  law  enforcers.  Since  subsequent  prosecutors  have  ne- 
glected his  reasoning,  the  Alcoa  decision  remains  more  an  aberration 
than  a  precedent. 

Third,  the  Celler-Kefauver  Act  of  1950  closed  the  loophole  in 
the  1914  Clayton  Act  by  prohibiting  asset  acquisitions  which 
tended  substantially  to  lessen  competition.  The  Justice  Department 
no  longer  had  to  show  that  a  merger  revealed  a  restraint  of  trade;  it 
would  be  sufficient  merely  to  show  that  it  tended  "substantially  to 
lessen  competition."  It  was  not  until  1962  that  the  Supreme  Court 
found  that  the  Act's  purpose  was  to  stem  "a  rising  tide  of  economic 
concentration  in  American  industry."  But  it  is  now  clear  that  the 
Celler-Kefauver  Act  has  significantly  reduced  the  number  of  an- 
ticompetitive mergers  which  were  either  "horizontal"  (between 
competitors)  or  "vertical"  (among  suppliers,  producers,  and  deal- 
ers). 

In  sum,  the  history  of  federal  antimonopoly  enforcement  has 
been  one  of  bipartisan  support  and  deficient  performance:  perhaps 
the  only  thing  more  predictable  than  the  endorsement  of  competi- 
tion by  Democratic  and  Republican  Administrations  was  their  un- 
willingness to  back  up  their  words  with  deeds.  The  gap  between 
antitrust  promise  and  performance  remains  large,  for  several  rea- 
sons: 

•  Resources — "Even  if  the  Antitrust  Division  and  the  Federal 
Trade  Commission  enjoyed  appropriations  five  times  as  large  *s 
they  now  have,"  Professor  Edward  S.  Mason  wrote  in  1949,  "they 
could  not  conceivably  bring  a  tenth  of  the  cases  it  would  be  possi- 
ble to  bring."  It's  still  true.  In  1950,  the  Antitrust  Division  had  314 
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lawyers  and  staff  economists.  In  1976,  with  a  real  GNP  more  than 
double  that  of  1950,  the  Division  has  427  professional  staff.  The 
Federal  Trade  Commission's  antitrust  effort  has  had  a  comparable 
incremental  growth.  But  together  their  approximately  $40  million 
budget  still  totals  one-seventh  the  budget  of  the  Fish  and  Wildlife 
Service  and  less  than  one-half  the  cost  of  a  single  B-i  bomber. 
These  few  hundred  antitrust  policemen  are  simply  inadequate  to 
patrol  an  economy  with  203  industrial  firms  worth  over  $1  billion; 
85,000  with  over  a  million  dollars  in  assets;  and  1.8  million  firms  in 
all. 

An  inadequate  staff  becomes  especially  glaring  when  pitted 
against  the  army  of  attorneys  corporate  defendants  can  throw  into 
antitrust  battle.  It  has  been  reported  that  IBM's  legal  expenses  in 
its  defense  against  the  current  Justice  Department  suit  are  larger 
than  the  entire  annual  budget  of  the  Antitrust  Division.  The 
numbers  of  corporate  lawyers,  their  techniques  for  intentional 
delay,  and  the  government's  burden  of  showing  "intent"  in  monop- 
olization cases  lead  to  the  decade-long  cases  that  throttle  the  anti- 
trust process.  Too  few  staff  also  encourages  the  trivialization  of  an- 
titrust: to  keep  up  a  respectable  numerical  record,  many  small  cases 
in,  for  example,  the  chrysanthemum  or  swimming  suit  industries 
are  preferred  to  big  cases  in,  say,  the  auto  or  steel  industries. 

•  Politics — With  so  much  potentially  at  stake  for  the  defendant 
firm  in  an  antitrust  case  and  with  elected  officials  so  dependent  on 
business  support,  it  should  hardly  be  surprising  that  politics  has 
often  compromised  antitrust  efforts.  The  problem  long  predates 
ITT's  clumsy  though  successful  politicking  to  settle  its  merger 
cases  in  1971.  Members  of  Congress  as  powerful  as  James  Eastland, 
Emanuel  Celler,  or  Everett  Dirksen — on  behalf  of,  respectively, 
Mississippi  banks,  Schenley  Industries,  and  United  Fruit — pres- 
sured the  Justice  Department  into  favorable  settlements.  And  At- 
torneys General  like  Eisenhower's  Herbert  Brownell  or  Johnson's 
Nicholas  Katzenbach  proved  attentive  to  such  importunings.  With 
the  appearance  of  the  Eisenhower  Administration  in  1953  came  the 
collapse  of  the  first  ATT- Western  Electric  case  and  of  the  so-called 
Oil  Cartel  case.  And  when  Senator  Allen  Ellender  (D.-La.) — then 
chairman  of  the  Senate  Agriculture  Committee — asked  Katzenbach 
to  go  easy  against  two  Louisiana  rice  milling  firms,  the  Attorney 
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General  obliged,  later  explaining  in  an  interview,  "Why  not  get  a 
political  benefit  from  what  you  are  going  to  do  anyway?" 

•  Penalties — Penalties  for  antitrust  violations  are  both  inadequate 
and  underapplied.  Between  1955  and  1974,  tne  maximum  penalties 
were  a  $50,000  fine  and  one  year  in  prison.  But  corporate  fines 
averaged  only  $13,420  and  average  individual  fines  $3,365 — penal- 
ties, said  one  Antitrust  Division  chief,  which  were  "no  more  severe 
than  a  $3  ticket  for  overtime  parking  for  a  man  with  a  $15,000  in- 
come." And  in  the  Sherman  Act's  first  82  years,  there  were  only 
four  instances  when  businessmen  actually  spent  time  in  jail;  sen- 
tences were  invariably  suspended  by  sympathetic  judges.  Indeed, 
one  analyst  in  the  Law  Department  of  New  York  City  made  a  cost- 
benefit  analysis  of  antitrust  crime  in  six  case  studies  and  concluded 
that  crime  pays.  "Indictment  by  a  federal  grand  jury,  punishment 
inflicted  through  criminal  action,  the  payment  of  trebled  damages 
resulting  from  civil  trials,  all  legal  costs  incurred  in  the  process — 
none  of  these  nor  any  combination  of  them  succeeds  today  in  deny- 
ing the  price-fixer  a  profit  realization  at  least  double  a  normal 
level."  Plaintiffs'  treble  damage  cases  have  greatly  increased  in  the 
past  decade,  but  they  are  invariably  settled  far  short  of  actual  triple 
damages  and  they  almost  never  succeed  against  a  monopolistic 
structure. 

In  1974  the  antitrust  law  was  amended  to  increase  penalties  to 
a  maximum  of  $1  million  for  corporations  and  three  years  in  prison 
for  individuals.  Given  the  net  income  of  Fortune  s  1000  and  the  his- 
toric proclivity  of  judges,  however,  the  fines  actually  imposed  will 
undoubtedly  still  be  a  mere  cost  of  doing  business  to  the  antitrust 
violator;  and  potentially  longej  jail  terms  are  hardly  of  consequence 
when  business  lawbreakers  don't  go  to  jail  anway.  As  Thomas 
Kauper,  Assistant  Attorney  General  in  charge  of  Antitrust,  com- 
plained in  an  April,  1976,  address: 

Some  of  the  recent  sentences  in  antitrust  cases  have  been  inappropriately 
mild  by  any  conventional  sentencing  standards.  Reporters  who  have  fol- 
lowed antitrust  sentencing  tell  me  that  some  convicted  defendants,  who 
have  been  ordered  to  give  speeches  on  business  ethics  as  part  of  their  sen- 
tences, candidly  tell  their  audiences  that  their  violations  were  simply  'tech- 
nical.' No  matter  how  strongly  the  Congress  or  the  Department  feels  ab/wt 
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price-fixing  violations,  businessmen  and  women  are  unlikely  to  take  the 
Sherman  Act  seriously  until  District  Court  Judges  do. 

These  persistent  defects  have  produced  a  desultory  federal  an- 
titrust record.  To  be  sure,  if  there  were  no  federal  antitrust  law, 
economic  concentration  and  anticompetitive  behavior  would  be  far 
worse.  "The  success  of  antitrust,"  said  economist  Almarin  Phillips, 
with  only  slight  exaggeration,  "can  only  be  measured  by  the 
hundreds  of  mergers  and  price-fixing  situations  that  never  hap- 
pened." But  what  about  all  that  monopolization  that  has  happened? 

THE    ROAD   TO   MONOPOLY 

The  road  to  monopoly  has  been  paved  by  mergers.  Due  to  the 
early  neglect  of  the  Sherman  Act,  the  first  great  merger  movement 
occurred  in  1898- 1902.  There  were  2,653  important  industrial  con- 
solidations in  this  four-year  period — or  an  average  of  531  a  year  as 
against  just  46  for  each  of  the  previous  three  years.  Many  firms 
consolidated  in  this  period  are  still  the  leading  firms  in  their  indus- 
tries, such  as  DuPont  in  chemicals,  General  Electric  in  electrical 
machinery,  Swift  in  meat  packing,  United  Shoe  in  shoe  ma- 
chinery, International  Paper  in  paper,  American  Can  in  metal  cans. 
By  1904,  319  industrial  trusts,  capitalized  at  $7  billion,  had  taken 
over  5,300  companies;  and  127  utilities,  capitalized  at  $13  billion, 
had  absorbed  2,400  firms.  In  all,  the  trusts  then  controlled  40  per- 
cent of  the  manufacturing  capital  of  the  country. 

A  second  merger  wave  swept  American  industry  in  1925-29. 
Although  the  average  size  of  these  consolidations  was  smaller  than 
their  turn-of-the-century  predecessor,  the  number  involved  was 
nearly  double.  In  these  five  years  there  were  4,583  mergers,  with  a 
peak  of  1,245  'n  '929-  A  buoyant  stock  market  inspired  many  of 
the  mergers,  and  a  crashing  stock  market  ended  them. 

Beginning  in  the  mid  1950s,  a  third  merger  wave  began  slowly 
building,  cresting  only  in  1969.  From  1955  to  1959,  there  was  an 
annual  average  of  1,162  mergers;  in  1960-66  there  were  1,664 
mergers  a  year;  by  1967-69  there  was  an  annual  average  of  3,605 
mergers,  or  more  per  year  than  had  occurred  in  the  entire  first 
merger  wave.  These  were  largely  "conglomerate"  consolidations, 
with  large  acquiring  firms  purchasing  smaller  firms  in  unrelated  in- 
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dustries.  Companies  like  ITT,  Ling-Temco-Vought,  and  Gulf  & 
Western  became  familiar  names  during  this  period.  By  1970,  a 
sagging  stock  market,  a  series  of  antitrust  lawsuits  against  conglom- 
erate mergers,  and  cutbacks  in  defense  spending — on  which  many 
conglomerate  firms  depended — finally  blunted  this  merger  drive. 

In  all,  the  largest  200  industrial  firms  acquired  more  than  $50 
billion  in  assets  between  1948  and  1968.  Over  1,200  manufacturing 
companies  worth  $10  million  or  more  were  acquired  in  this"  period. 
During  the  1960s  eight  giant  companies  alone  acquired  more  than 
$13  billion  in  assets.  And  between  1962  and  1968,  fullv  1 10  of  For- 
tune's 500  largest  industrials  disappeared  as  the  result  of  mergers. 

Why  this  urge  to  merge?  At  best,  acquisitive  managers  may 
believe  that  they  can  revive  a  languishing  company  and  make  it 
more  productive  and  competitive.  They  may  believe  that  the 
merged  firm  will  possess  economies  of  scale  or  other  synergistic 
benefits  that  each  company  separately  lacks.  Or  they  argue,  as  in- 
dustrialists have  long  argued,  that  the  joining  together  of  compa- 
nies is  historically  inevitable  and  quite  natural. 

To  which  Louis  Brandeis  once  responded,  "Combination  is 
not  natural  any  more  than  any  of  the  other  things  in  life  are  natural 
which  it  is  easier  to  do  if  you  have  no  occasion  to  count  the  cost." 
President  Lyndon  Johnson's  Cabinet  Committee  on  Price  Stability 
concluded  that  the  merger  waves  were  "not  rooted  in  technological 
imperatives." 

"The  history  of  corporations,"  Eugene  Rostow  wrote  three  de-( 
cades  ago,  "is  the  best  evidence  of  the  motivation  for  their  growth. 
In  instance  after  instance  [it]  appears  to  have  been  the  quest  for  mo- 
nopoly power,  not  the  technological  advantages  of  scale."  More 
recently,  the  FTC's  Economic  Report  on  Conglomerate  Mergers  in  1971 
reported  that  merger  booms  "cannot  be  explained  in  terms  of  a 
quest  for  efficiency,  particularly  when  large  firms  merge  with  one 
another." 

More  likely  motives  for  mergers — beyond  the  desire  to  mo- 
nopolize— include  the  temptation  to  aggrandize  personal  power  and 
exploit  financial  gimmicks. 

For  most  managers  it  is  more  exciting  to  govern  a  large  empire 
than  a  small  one — and  more  enriching  as  well.  Samuel  Richardson  ' 
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Reed,  who  has  conducted  the  most  comprehensive  merger  studies, 
concluded  in  a  1068  book  that  "Managers'  personal  and  group  goals 
of  security,  power,  prestige,  increased  persona!  income  and  ad- 
vancement within  the  firm  may  well  be  identified  more  with  firm 
growth  .  .  .  than  with  classical  profit  maximization."  Harold  Ge- 
neen  made  the  cover  of  Time  magazine  because  he  heads  ITT 
— now  worth  $11  billion  in  sales  annually  and  with  409,000  em- 
ployees in  90  countries — not  Flavorland  Industries  of  Omaha,  Ne- 
braska. Corporate  perquisites  such  as  large  advertising  accounts, 
company  jets,  and  ample  expense  accounts  and  salaries  are  more 
characteristic  of  giant  rather  than  medium-size  firms.  At  the  height 
of  the  1968  merger  frenzy,  the  Wall  Street  Journal  headlined  a  front 
page  article,  "Some  Officials  Scored  for  Personal  Bargaining  When 
Companies  Join." 

Tax  rules  also  provide  a  financial  incentive  to  merge.  Although 
in  most  mergers  significant  premiums  are  paid  over  the  market 
value  and  certainly  over  the  basis  of  stock,  there  is  generally  no  tax- 
ation on  the  transfer  of  stock.  Under  the  provisions  of  the  Internal 
Revenue  Code,  for  example,  14  of  the  largest  18  mergers  in 
1967-68  were  tax  free.  The  FTC  estimates  that  in  1968  alone 
"taxes  uncollected  on  the  capital  gains  from  these  mergers 
amounted  to  at  least  several  hundred  million  dollars."  Although  the 
1069  Tax  Reform  Act  limited  the  deductibility  of  interest  on  debt 
instruments  used  in  acquisitions,  the  tax  structure  still  invites 
mergers. 

If  mergers  are  the  bricks  of  existing  monopolies,  "high  entry 
barriers"  are  its  mortar,  keeping  market  power  intact  over  time.  In 
the  language  of  economists,  an  entry  barrier  discourages  a  potential 
competitor  from  entering  an  industry.  The  threat  of  a  new  entrant 
can  keep  existing  firms  from  raising  prices  so  high  as  to  induce  new 
competitors  to  enter  the  market.  But  various  "barriers"  can  make 
entry  into  an  industry  difficult:  the  large  capital  outlay  initially 
required,  given  an  imperfect  capital  market,  discriminates  against 
the  new  firms;  due  to  superior  production  techniques,  managerial 
talent,  control  over  special  resources  or  special  patents,  established 
firms  may  be  able  to  maintain  an  absolute  cost  advantage:  existing 
firms  may  have  all  distribution  outlets  tied  up  by  "exclusive  deal- 
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ing"  contracts,  requiring  a  new  firm  to  enter  on  both  a  production 
and  a  distribution  level. 

One  major  entry  barrier  can  be  massive  advertising  whose  aim 
is  to  generate  consumer  brand  loyalty  by  emphasizing  "product  dif- 
ferentiation"— i.e.,  when  one  product  is  made  to  seem  far  different 
and  far  better  than  comparable,  competing  products.  In  concen- 
trated markets,  "competition"  in  gadgetry,  trading  stamps,  style, 
and  clever  advertisements  then  replaces  price  competition.  The 
result  is  higher  product  prices,  for  two  reasons:  the  costs  of  lavish 
ad  campaigns  are  passed  onto  consumers  and  companies  charge 
buyers  more  for  the  privilege  of  purchasing  a  brand  name  product. 
Thus,  Exxon  costs  three  cents  a  gallon  more  than  "Clark"  gasoline 
in  St.  Louis  and  Bayer  aspirin  costs  more  than  three  times  as  much 
as  Safeway  aspirin  in  Washington — even  though  all  gasoline  and  all 
aspirin  are  basically  the  same  chemical  compounds. 

A  new  competitor  must  now  not  merely  have  a  viable  product 
but  an  expensive  advertising  campaign  before  it  can  challenge  an 
industry's  dominant  firms.  That  is,  //  it  can  get  on  television.  A 
study  of  1,697  advertisements  in  March  1966  found  that  20  percent 
of  all  commercials  were  placed  by  just  five  companies.  Big  firms, 
which  are  big  advertisers — Bristol  Myers,  Procter  &  Gamble, 
General  Foods — have  easy  access  to  television  time  while  more 
modestly  sized  firms  do  not,  and  they  have  in  the  past  obtained 
discounts  beyond  cost  savings  that  discriminate  against  smalleri 
buyers. 

As  a  result,  massive  advertising  in  concentrated  industries  en- 
trenches market  power  and  monopoly  profits.  Economist  John 
Blair  compared  the  concentration  figures  for  33  consumer  goods  in- 
dustries, which  advertised  heavily  on  television,  for  the  years  1947 
and  1963- — before  and  after  the  television  explosion.  He  found  that 
25  industries — such  as  chewing  gum,  cereals,  refrigerators,  malt 
liquor,  and  margarine — recorded  significant  increases  in  concentra- 
tion. According  to  Donald  Turner,  law  professor,  economist,  and 
former  assistant  attorney  general  in  charge  of  the  Antitrust  Divi- 
sion, "Industries  with  high  advertising  outlay  tended  to  earn  profit 
rates  which  were  about  50  percent  higher  than  those  which  did  not 
undertake  a  significant  effort.  .  .  .  It  is  likely  that  these  additionaf 
returns  represent  monopoly  rewards." 
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The  consequence  of  inadequate  antitrust  efforts,  periodic 
merger  waves,  and  high  entry  barriers  is  a  level  of  economic  con- 
centration which  sharply  conflicts  with  the  cherished  notions  of 
economic  traditionalists. 

Any  sanguine  assumptions  about  the  competitiveness  of 
American  industry  that  had  survived  the  trust  movement  were 
shattered  by  a  series  of  pioneering  analyses  in  the  1930s.  In  that  de- 
cade, Gardiner  Means'  now  famous  memorandum  to  the  Secretary 
of  Agriculture,  Joan  Robinson's  The  Economics  of  Imperfect  Competi- 
tion, and  Edward  Chamberlain's  The  Theory  of  Monopolistic  Competi- 
tion all  explained  how  concentration,  not  competition,  was  the  rule 
in  American  industry.  In  the  eyes  of  the  economist,  this  occurs 
when  an  industry  is  an  oligopoly — which  is  Greek  for  "few  sellers." 
A  popular  measure  of  the  existence  of  industrial  oligopoly  is  the 
concentration  ratio,  the  percentage  of  shipments  accounted  for  by 
the  leading  firms  in  an  industry.  Most  industrial  economists  agree 
that  when  an  industry  had  a  four-firm  concentration  ratio  of  50 
percent  or  more — i.e.,  when  four  or  fewer  firms  control  50  percent 
or  more  of  a  market — it  tends  to  act  like  a  cartel  or  monopoly. 

Based  on  the  use  of  concentration  ratios,  the  Temporary  Na- 
tional Economic  Committee  in  the  late  1930s  found  that  more  than 
half  of  U.S.  manufacturing  and  mining  were  concentrated,  and 
that  these  sectors  were  larger  in  size  and  more  important  than  un- 
concentrated  markets.  In  1959,  professors  Carl  Kaysen  and  Donald 
Turner  concluded  in  their  now  classic  Antitrust  Policy  that  "There 
are  more  concentrated  than  unconcentrated  industries  in  manufac- 
turing and  mining,  they  are  larger  in  aggregate  size,  and  they  tend 
to  occupy  a  more  important  position  in  the  economy."  Over  a  de- 
cade later  two  other  students  of  Corporate  America  corroborated 
this  estimate.  Professors  William  Shepherd  and  Richard  Barber 
both  calculate  that  oligopolies  control  nearly  two-thirds  of  our 
manufacturing  sector.  For  example,  the  four  largest  American 
firms  in  a  particular  industry  controlled  domestic  production  of  98 
percent  of  locomotives,  96  percent  of  aircraft  propellers  and  parts, 
06  percent  of  automobiles,  93  percent  of  electric  lamps,  88  percent 
of  chewing  gum,  81  percent  of  cigarettes,  72  percent  of  soaps  and 
detergents,  and  71  percent  of  tires  and  inner  tubes. 

Defenders  of  industrial  structure  point  out  that  concentration 
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data  are  flawed*  and  that  market  concentration  hasn't  seriously 
increased  since  the  late  1940s.  The  latter  point  is  widely  held, 
though  not  entirely  accurate.  The  average  four-firm  concentration 
ratio,  according  to  the  Cabinet  Committee  on  Price  Stability,  went 
from  35.3  percent  in  1047  to  39.0  percent  in  1066.  Based  on  the 
most  recent  1967  concentration  ratios,  Blair  has  found  that  for  the 
209  industries  tabulated  in  1947-67  concentration  data,  95  showed 
increases,  75  decreases,  and  39  were  relatively  stable.  Notwith- 
standing this  evidence,  it  misses  the  point  to  contend  that  concen- 
tration has  not  significantly  incicased  in  the  pasr  thirty  years.  1  he 
more  relevant  issue  is  whether  it  was  and  still  is  too  high.  That  eco- 
nomic concentration  has  remained  excessive  for  three  decades  is 
hardly  an  argument  in  its  favor. 

The  seriousness  of  this  level  of  horizontal  concentration  is  exacer- 
bated by  the  existence  of  vertical  integration — when  a  single  firm 
owns  subsidiaries  in  various  stages  of  the  production  process,  such 
as  manufacturing,  transportation,  and  distribution.  Control  of 
supply  and  access  to  markets  can  enable  one  "integrated"  competi- 
tor to  squeeze  its  "independent"  competitor  (one  lacking  its  own 
supplies  or  outlets).  "When  at  the  turn  of  the  century  U.S.  Steel 
acquired  the  iron-ore  deposits  of  the  Mesabi  Range,"  argues  Blair, 
"no  elaborate  analysis  was  needed  to  understand  how  ownership  by 
one  company  of  vast  iron-ore  resources  could  injure  competition. ' 

*  It  is  true  that  mere  reliance  on  concentration  data  can  overstate  market 
power  in  specific  instances.  They  do  not  include  import  shipments,  they  fail  to  ac- 
count for  substitute  products  (plastics  for  steel),  and  they  include  multi-products 
within  one  product  category — e.g.,  GM  is  catalogued  under  automobile  production 
though  it  also  produces  refrigerators,  electrical  appliances,  and  locomotives. 

Overall,  however,  concentration  ratios  probably  understate  the  extent  of  cor- 
porate power  in  America.  They  deal  with  national  averages  when  competition 
usually  occurs  at  the  regional  or  local  level.  The  four-firm  concentration  ratios  for 
bread  and  cement  nationally  in  1063  were  23  percent  and  27  percent,  respectively; 
yet  the  average  local  market  concentration  ratios  were  57  percent  and  73  percent  re- 
spectively. Consider,  also,  the  drug  industry.  Walter  Measday,  an  economist  with 
the  Senate  Antitrust  and  Monopoly  Subcommittee,  observes  that  "the  overall  drug 
industry  is  fragmented  into  a  number  of  separate,  noncompeting  therapeutic  mar- 
kets: antibiotics  are  not  substitutes  for  antidiabetic  drugs,  and  tranquilizers  are  nor 
substitutes  for  vitamins.  Manufacturers  do  not  confute  on  an  industry-wide  bastf, 
and  hence  competition  must  be  evaluated  within  the  various  therapeutic  groups  of 
drugs  in  which  competition  does  occur." 
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It  was  similar  reasoning  about  the  evils  of  vertical  combina- 
tions that  compelled  the  Supreme  Court,  in  its  landmark  GM- 
DuPont  decision  in  1957,  to  require  DuPont,  which  provided  GM 
with  much  of  its  auto  paints,  finishes,  and  fabrics,  to  divest  itself  of 
its  23  percent  holding  of  GM  stock.  The  Court  was  understandably 
influenced  by  a  DuPont  executive's  memorandum — at  the  time  of 
the  GM  purchase  in  191 7 — which  stated:  "Our  interest  in  the  Gen- 
eral Motors  Company  will  undoubtedly  secure  for  us  the  entire 
Fabrikoid,  Pyralin,  paint  and  varnish  business  of  these  companies 
[GM's  divisions],  which  is  a  substantial  factor." 

This  discussion  has  thus  far  focused  on  market  concentration — 
when  a  few  firms  control  a  particular  industry,  such  as  GM,  Ford, 
and  Chrysler  in  autos;  or  GE,  Westinghouse,  and  Sylvania  in  elec- 
trical machinery.  Another  criterion  of  business  power  is  aggregate 
concentration — when  our  largest  conglomerates  control  the  assets  of 
various  industries,  such  as  Textron  in  aircraft,  golf  carts,  and 
poultry  farming.  Market  concentration  is  concerned  with  a  firm's 
percentage  of  a  particular  industry;  aggregate  concentration  is  con- 
cerned with  a  firm's  asset  size,  which  often  cuts  across  several  in- 
dustries. Due  in  large  measure  to  the  conglomerate  merger  wave  of 
the  late  1960s,  aggregate  concentration  has  significantly  increased 
in  the  past  few  decades.  In  1947,  the  largest  200  manufacturing 
corporations  accounted  for  47.2  percent  of  total  manufacturing  as- 
sets. By  1968,  according  to  the  FTC,  it  had  jumped  to  60.4  per- 
cent— or  almost  a  one-third  increase  in  20  years.  The  next  year  Dr. 
Willard  Mueller,  then  the  chief  economist  at  the  FTC,  testified 
before  the  Senate  Antitrust  and  Monopoly  Subcommittee: 

You  may  recall  that  1  testified  before  this  Committee  in  1065  that,  should 
postwar  trends  in  aggregate  concentration  continue,  by  1975  the  200  larg- 
est manufacturing  corporations  would  control  two-thirds  of  all  manufac- 
turing assets.  Unhappily,  we  have  reached  this  level  ahead  of  schedule. 
Today  the  top  200  manufacturing  corporations  already  control  about  cwo- 
thirds  of  all  assets  held  by  corporations  engaged  primarily  in  manufac- 
turing. 

The  too  largest  corporations  today  have  a  greater  share  of  all 
manufacturing  assets  than  the  200  largest  did  in  1950.  And  the  top 
200  today  control  the  same  share  of  assets  the  1,000  largest  held  in 
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i94'i  tne  year  the  Temporary  National  Economic  Committee  sub- 
mitted its  final  report  to  Congress  recommending  an  "Investigation 
of  Concentration  of  Economic  Power." 

Even  these  descriptions  of  the  extent  of  both  market  concen- 
tration and  aggregate  concentration  probably  understate  how  much 
industrial  power  is  concentrated  in  a  few  hands.  First,  interlocking 
managers  and  directors  in  an  industry  are  prevalent,  as  described  in 
Chapter  IV.  Second,  joint  ventures,  especially  in  the  oil  industry, 
are  common  forms  of  business.  And  "businesses  that  are  partners 
in  one  market,"  says  the  Cabinet  Committee  on  Price  Stability, 
"may  be  disinclined  to  behave  independently  when  they  meet  as 
rivals  in  others."  And  third,  by  1967  just  49  banks  were  trustees  of 
$135  billion  in  assets.  These  banks  held  5  percent  or  more  of  the 
outstanding  shares  of  one  or  more  classes  of  stock — which  can  con- 
stitute a  controlling  interest — in  5,270  companies  (many  being 
direct  competitors).  In  a  study  of  the  largest  manufacturing  cor- 
porations, Jean-Marie  Chevalier  observes  that  commercial  banks 
have  not  historically  exploited  the  influence  of  their  ownership 
shares  in  corporations.  But  he  goes  on  to  ask,  "Will  they  be  in  a 
position  to  not  make  use  of  the  formidable  power  lawfully  con- 
ferred on  them  when,  in  1980,  they  are  responsible  for  close  to 
$225  billion  in  [corporate]  assets?  It  is  a  legitimate  question." 

THE   COST   OF   CONCENTRATION 

i 

So  what,  reply  big  businessmen.  To  them  bigness  is  goodness, 
oligopoly  is  inevitable,  and  competition  is  anachronistic.  "Big  cor- 
porations are  the  only  ones  that  can  compete  with  big  corporations 
in  world  markets,"  contends  Douglas  Grymes,  the  president  of 
Koppers  Co.,  who  adds  that  our  26  steel  companies  should  merge 
into  five  or  six  so  they  can  "get  together,  produce  together,  sell 
together."  Dow  Chemical  chairman  Carl  Gerstacker  agrees.  "It  has 
been  abundantly  proved  that  size  is  often  a  gigantic  advantage,  and 
often,  for  certain  tasks,  a  necessity.  The  problems  of  our  times  will 
require  greater,  bigger  organizations  than  we  now  have.  .  .  .  We 
must  discard  our  outmoded  notions  of  size  and  our  fear  of  big- 
ness." 

Perhaps  Dow's  annual  reports  have  "abundently  proven"  this 
contention,  but  the  overwhelming  weight  of  economic  evidence 
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leads  to  a  very  different  conclusion.  The  costs  of  corporate  oligop- 
oly and  giantism — to  the  consumer,  to  the  small  businessmen,  to 
the  worker,  to  the  economy — are  substantial: 

Higher  Prices  and  Profits — It  seems  like  ancient  history,  but 
prior  to  the  20th  century  prices  would  rise  and  fall,  depending  on 
such  classic  variables  as  supply  and  demand.  No  longer.  Price  in 
concentrated  industries  is,  as  economists  say,  "sticky  downward." 
Which  means,  as  consumers  know,  that  it  tends  only  to  go  up  and 
up. 

The  phenomenon  of  "administered  prices1' — a  term  developed 
by  Gardiner  Means — is  simple  in  its  operation.  A  monopoly  or 
well-coordinated  cartel  could  obviously  charge  a  higher-than-com- 
petitive  price  and  make  it  stick  since  the  consumer  would  lack  a 
cheaper  alternative.  Yet  when  a  few  firms  dominate  an  oligopolistic 
industry,  a  system  of  mutually  beneficial  "parallel  pricing"  or 
"price  leadership"  can  achieve  the  same  result.  For  example,  an  in- 
dustry leader,  such  as  U.S.  Steel,  announces  a  price  increase  of  6 
percent  on  certain  major  items;  within  days  all  other  firms  in 
the  industry  increase  their  prices  by  a  comparable  or  identical 
amount.  Since  different  firms  have  different  costs,  only  a  system  of 
noncompetitive  price  leadership  can  enable  them  to  charge  similar 
prices.  Each  firm  gladly  increases  its  profit  margin  by  getting  the 
same  share  of  a  larger  pie.  There  is  no  incentive  to  keep  price 
down,  for  then  all  the  other  firms  will  have  to  come  down  to  that 
price — which  means  the  same  share  of  a  smaller  pie. 

So  price  only  rises,  regardless  of  such  nagging  problems  as 
falling  demand.  In  1951-55,  with  steel  capacity  down  from  94  per- 
cent to  71  percent  utilization  and  the  wholesale  price  index  falling 
0.9  percent,  the  price  index  for -steel  rose  4.8  percent  a  year.  In 
1974-75,  with  new  car  sales  down  25  percent  due  to  a  recession 
and  the  expiosion  of  gasoline  prices,  some  new  car  prices  were 
$1,000  higher.  This  tenacity  for  sticking  with  its  administered 
price,  however,  is  not  costless  to  an  oligopoly.  If  it  won't  give  the 
consumer  a  choice,  foreign  firms  will  try  to.  Consequently,  auto 
imports  have  increased  from  a  negligible  amount  in  the  mid-1950s 
to  22  percent  of  all  new  car  sales  in  the  mid-1970s.  "It  is  difficult  to 
resist  the  conclusion  that  the  American  steel  industry  during  the 
last  20  years  has  tended  to  price  itself  out  of  the  market,"  Walter 
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Adams  concludes  in  his  study  of  this  industry,  adding  that  "as  a 
consequence,  it  has  suffered  from  incursions  into  its  domestic  mar- 
ket for  imports.  .   .  ." 

Quite  predictably,  prices  and  profits  are  comparably  higher  in 
concentrated  than  in  competitive  sectors.  Economist  Leonard 
Weiss  of  Wisconsin  has  collected  and  analyzed  virtually  all  econo- 
metric studies  of  concentration  and  profits:  of  45  studies,  38 
showed  a  significant  positive  correlation  and  seven  showed  an  insig- 
nificant or  zero  correlation.  Weiss  concludes:  "The  bulk  of  the 
studies  show  a  significant  positive  effect  of  concentration  on  profits 
or  margins.  .  .  .  [A ]1 1  the  studies  together  reflect  a  wide  range  of 
experience — from  1936  to  1970,  and  covering  Britain,  Canada,  and 
Japan  as  well  as  the  United  States." 

Inflation  and  Unemployment — Oligopolistic  pricing  patterns  also 
affect  both  the  rate  of  inflation  and  unemployment  in  the  United 
States. 

The  "Phillips  Curve"  has  long  been  an  article  of  faith  among 
economists.  It  predicted  a  trade-off  between  inflation  and  unem- 
ployment: as  unemployment  rose,  demand  would  fall  and  so  would 
prices;  as  employment  rose,  so  would  demand  and  inflation.  But 
administered  prices  have  effectively  repealed  the  Phillips  Curve, 
Steel  prices  throughout  the  1950  recessions  proved  that  the  pre- 
dicted trade-off  was  inoperative  in  that  industry.  By  late  1975, 
even  Business  Week  realized  something  was  structurally  wrong  in 
much  of  big  business:  \ 

Something  strange  is  happening  in  the  heartland  of  corporate  America. 
.  .  .  Despite  slack  demand  and  low  capacity  utilization  rates,  a  number  of 
major  industries  from  aluminum  afid  autos  to  chemicals,  lead,  steel,  and 
zinc  have  unexpectedly  started  to  raise  prices — just  as  the  U.S.  economy  is 
hvginning  to  extricate  its  it"  from  the  worst  recession  since  the  1930s. 

The  persistence  of  perennially  high  prices  can  aggravate  infla- 
tion in  two  ways.  First,  countercyclical  monetary  and  fiscal  policy 
assume  that  an  increase  in  interest  rates  or  reduction  in  government 
spending  will  reduce  aggregate  demand,  cool  off  the  economy,  and 
control  inflation.  But  oligopolies  can  frustrate  such  governmental, 
efforts,  maintaining  high  prices  or  even  increasing  them  since  con-, 
sumers  may  have  nowhere  else  to  go.  Hence,  when  the  Nixon  and 


812 


Ford  administrations  prescribed  the  classical  Keynesian  cure  of 
tight  money,  this  oligopoly  power  contributed  to  a  new  disease 
dubbed  "stagflation,"  which  combines  inflation  and  recession. 

Second,  studies  by  Blair  and  Means  indicate  that  prices  rise 
faster  in  concentrated  than  unconcentrated  industries.  From  De- 
cember 1969  to  December  1970,  with  aggregate  demand  contract- 
ing, Blair  found  that  average  prices  rose  5.9  percent  in  industries 
with  four-firm  concentration  ratios  of  over  50  percent  and  fell  6. 1 
percent  in  industries  with  four-firm  concentration  ratios  of  under 
25  percent.  Means  looked  at  the  12-month  period  beginning  in  Sep- 
tember 1973  and  documented  that  wholesale  prices  increased  27 
percent  for  oligopolistic  firms  while  prices  rose  less  than  5  percent 
in  competitive  industries.  These  critics  of  course  recognize  the 
multiple  causes  of  inflation — e.g.,  shortages,  the  cost  of  the  Viet- 
nam War — but  conclude  that  the  1970s  inflation  is  largely  an  ad- 
ministered inflation. 

Their  analyses  are  hotly  disputed  by  other  economists  who 
have  conducted  other  studies.  These  show  that  in  1967-69,  and  in 
December  1970  to  December  1971,  concentrated  industry  prices 
rose  less  than  relatively  unconcentrated  prices.  Leonard  Weiss 
thinks  that  the  pricing  behavior  of  concentrated  and  unconcen- 
trated industries  differs  during  periods  of  cost-push  inflation 
(which  the  former  can  pass  on  to  consumers  while  the  latter  cannot) 
and  demand-pull  inflation  (which  affects  competitive  firms  but  not 
oligopolistic  ones). 

What  appears  beyond  doubt,  however,  is  that  administered 
pricing  does  create  an  inflationary  bias  in  the  economy.  At  the 
least,  concentrated  industry  prices  increase  even  in  recessions,  in- 
crease rapidly  in  cost-push  inflation,  and  set  a  standard  for  less  con- 
centrated industries  to  reach  for  in  a  demand  pull  inflation. 

Oligopoly-induced  unemployment  is  the  mirror  image  of 
oligopoly-inspired  inflation.  Again,  corporate  power  frustrates  a 
Keynesian  prescription.  Here  expansionary  monetary  and  fiscal 
policy  increases  demand  but  fails  to  increase  industrial  output — 
because  oligopolies  prefer  to  increase  price  rather  than  production. 
Frederic  Scherer  has  estimated  this  lost  production,  due  to  re- 
stricted output  and  monopoly  inefficiencies,  at  6.2  percent  of 
GNP,  or  some  $87  billion  in  1974.  I"  otner  words,  some  signifi- 
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cant  percentage  of  our  approximately  one-third  idle  industrial  ca- 
pacity lies  unused  because  that's  the  way  oligopolies  want  it.  And 
idle  capacity  means  idle  workers. 

Distribution  of  Income  and  Wealth — Economic  concentration  not 
only  misallocates  resources  through  perversion  of  the  price  mecha- 
nism but  it  misdistribures  income,  and  wealth  among  citizens  as 
well.  Clearly,  consumers  pay  more  in  these  industries  than  in  un- 
concentrated  industries,  though  exactly  how  much  they  are  over- 
charged is  difficult  to  determine.  One  FTC  study,  computing  the 
"adjusted  monopoly  margin  (as  percent  of  sales)"  of  ioo  industries, 
concluded  that  consumers  had  overpaid  more  than  $15  billion  a 
year.  Economists  William  Shepherd  and  Frederic  Scherer  es- 
timated the  overall  income  transfer  at  3  percent  of  GNP,  or  some 
$42  billion  annually. 

That  monopoly  has  unequal  distribution  effects  was  demon- 
strated in  an  important,  and  overlooked,  1973  study  by  economists 
William  Comanor  and  Robert  Smiley  of  Stanford  University.  As- 
suming that  monopoly  power  can  overcharge  consumers  2  to  3  per- 
cent of  GNP  annually  and  that  the  degree  of  monopoly  has  been 
fairly  constant  between  1800  and  1962,  they  concluded  that  the 
presence  of  past  and  current  monopoly  has  had  a  major  impact  on 
the  degree  of  inequality  in  the  current  distribution  of  household 
wealth.  For  example,  they  specifically  found  that  in  the  absence  of 
monopoly  power,  (a)  2.4  percent  of  American  families  would  con- 
trol not  40  percent  of  total  wealth  but  only  16.6  percent  to  27.5  < 
percent,  and  (b)  93.3  percent  of  American  families  would  be  better 
off  and  only  the  wealthier  6.7  percent  worse  off.  Without  historic 
monopoly,  they  estimate  that  our  current  maldistribution  of  wealth 
would  be  as  much  as  50  percent  /ess. 

Economies  of  Scale  and  Efficiency — The  raison  d'etre  of  big  business 
is  its  efficient  size  and  inventiveness,  which,  say  business  man- 
agers, is  impossible  in  a  nation  of  cottage  industries.  Hence  they 
emphasize  a  substantial  minimum  efficient  scale  and  deride  the 
"Small  is  Beautiful"  ethos  of  the  Schumachers  and  antitrusters  as 
antihistorical,  if  not  downright  silly. 

As  Joe  Bain  showed  in  his  classic  Barriers  to  New  Competition, 
efficiency  does  increase  and  unit  cost  does  decline  as  plants  become 
larger — but  only  up  to  a  point.  The  efficient  unit  of  production  is 
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essentially  the  local  plant,  not  the  national  firm.  Beyond  a  certain 
point  in  plant  and  firm  size,  therefore,  there  are  either  no  further 
efficiencies  to  be  gained  or,  in  fact,  actual  inefficiencies  incurred. 

The  best  research  indicates  that  most  large  companies  are  far 
larger  than  required  by  minimum  efficient  scale.  "Referring  to  the 
first  four  firms  in  each  of  our  industries,"  Bain  concluded  in  an  in- 
tensive study  of  20  industries,  "it  appears  that  concentration  by  the 
large  firms  is  in  every  case  but  one  greater  than  required  by  single 
plant  economics,  and  in  more  than  half  of  the  cases  very  substantially 
greater."  Several  economists  studied  26  British  industries  in  1969 
and  concluded  that  in  only  seven  did  the  minimum  efficient  scale 
require  plants  producing  10  percent  or  more  of  a  market.  Another 
study  of  12  American  industries  found  onlv  one,  refrigerators  and 
freezers,  requiring  a  minimum  efficient  plant  of  over  10  percent  of 
U.S.  consumption — although  the  concentration  ratios  for  all  the  in- 
dustries far  exceeded  minimal  economies.  Combining  these  three 
studies  (and  converting  the  British  examples  to  the  American  expe- 
rience), Scherer  concluded  that  "only  in  ten  of  the  forty-four  is 
MOS  [minimum  optimal  scale]  plant  volume  sufficient  to  justify 
four-firm  national  concentration  ratios  of  forty  or  more.  .  .  . 
Thus,  the  three  studies  all  point  toward  the  same  conclusion:  that 
nationwide  oligopoly  and  higher  seller  concentration  cannot  be 
viewed  primarily  as  the  inevitable  consequence  of  production  scale 
economies  at  the  plant  level."  These  studies  indicate  that  very  few 
firms  need  be  larger  than  7  percent  of  their  industries  in  order  to  be 
as  efficient  as  size  allows. 

Consider,  for  example,  the  automobile  industry.  Reasons  of 
efficiency  do  not  compel  General  Motors  to  control  over  50  percent 
of  the  domestic  auto  market — or  some  4-5  million  cars  a  year. 
George  Romney,  then  president  of  American  Motors,  told  a  Senate 
Committee  in  1958  that  a  small  auto  company  could  efficiently 
produce  180,000  to  220,000  cars  a  year.  Bain  put  it  at  300,000  to 
600,000  cars  and  Law  rence  White,  fifteen  years  later  in  his  The  Au- 
tomobile Industry  Since  194$,  at  400,000  to  800,000.  It  is  under- 
standably why  economist  Robert  Lanzillotti,  a  former  member  of 
President  Nixon's  Cost  of  Living  Council,  thought  there  was  ample 
room  for  at  least  10  domestic  car  manufacturers,  not  just  four  as 
today. 
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Beyond  any  production  efficiencies  at  the  plant  level,  there 
may  appear  to  be  several  advantages  to  a  large  multiplant  firm:  a 
multiplant  firm  can  keep  transportations  costs  down  by  reliable  in- 
trafirm  shipments;  it  may  be  able  to  raise  capital  more  easily,  since 
large  firms  have  larger  deposits  and  more  interlocks  with  major 
banks;  it  may  be  able  to  get  discounts  from  suppliers  or  distribu- 
tors, due  to  savings  or  the  ability  to  wrest  concessions;  and  perhaps 
it  can  obtain  preferential  access  to  outlets  or  advertising  markets. 
But  all  of  these  benefits  trace  either  to  the  breakdown  of  competi- 
tion or  to  one  firm  benefiting  ar  the  expense  of  another.  For  ex- 
ample, competitive  and  inexpensive  trucking  firms  should  be  able 
to  transport  products  more  efficiently  than  a  Gulf  &  Western  try- 
ing to  run  its  own  trucking  concern.  Or  if  large  and  powerful 
Bethlehem  can  wrest  a  better  deal  buving  its  raw  materials  or  get- 
ting on  television  because  of  its  size  than  Inland  Steel,  Bethlehem 
may  benefit  but  society  does  not.  Instead  of  favoring  huge  mul- 
tiplant firms,  these  "advantages"  argue  for  more  competition  and 
less  distributive  injustice. 

And  giant  multiplant  conglomerates  may  be  so  large  as  to  be 
managerially  inefficient.  All  chairmen  and  vice-presidents  have  the 
same  24-hour  day  as  the  rest  of  us,  and  if  they  try  to  manage  100 
subsidiaries  rather  than  two,  there  will  be  too  little  time  to  make 
quality  judgments  about  the  numerous  issues  that  fly  by  one's 
desk.  And  the  bigger  a  firm,  the  bigger  the  costs  of  bureaucracy: 
excessive  paperwork;  committees  reviewing  committees;  unde-i 
tected  sloth;  institutional  caution  and  delay;  and  Parkinson's  law 
that  superiors  like  to  proliferate  subordinates.  "[TJhere  is  no  ob- 
vious association  between  firm  size  and  such  dimensions  of  mana- 
gerial quality  as  dynamism,  intelligence,  awareness,  and  skill  in  in- 
terpersonal relations,"  said  Scherer  after  86  interviews  with 
business  managers.  "I  am  inclined  toward  the  view  that  the  unit 
costs  of  management,  including  the  hidden  losses  due  to  delayed  or 
faulty  decisions  and  weakened  or  distorted  incentives  ...  do  tend 
to  rise  with  the  organizational  size."  Acknowledging  that  econo- 
mists have  not  systematically  studied  the  subject,  he  has  also 
noted  that  "How  typical  it  is  for  firms  insulated  from  competition  to  t 
operate  with  copious  layers  of  fat  can  only  be  guessed.  My  ownt 
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belief  is  that  padding  as  high  as  10  percent  of  costs  is  not  at  all  un- 
common." 

Such  "managerial  diseconomies"  make  it  not  implausible  that 
our  largest  firms  may  grow  so  large  as  to  risk  falling  of  their  own 
weight.  In  an  era  of  Penn-Central,  Lockheed,  and  Litton,  cheer- 
leaders of  the  bigness-is-goodness  school  cannot  be  quite  so  enthu- 
siastic. Yet  they  can  be  confident.  For  in  the  ultimate  perversion  of 
the  marketplace,  our  dinosaur  firms  may  grow  so  large  that,  what- 
ever their  inefficiencies,  the  government  cannot  afford  to  let  them 
fail.  But  if  the  marketplace  is  no  longer  allowed  to  "penalize"  poor 
managerial  decisions,  then  business  has  less  discipline  or  incentive 
to  make  good  decisions  and  revise  bad  ones.  No  wonder,  then,  that 
entrepreneurs  prefer  big  to  small:  it  is  the  ultimate  insurance  pol- 
icy. John  Cobbs  in  Business  Week  understood  the  dilemma: 

In  the  years  before  World  War  I,  Germany  invested  so  heavily  in  battle- 
ships that,  when  the  war  came,  it  did  not  dare  let  them  fight.  As  the  U.S. 
economy  slides  deeper  into  recession,  the  federal  government  finds  itself  in 
a  similar  position.  The  huge  U.S.  corporations  have  become  such  impor- 
tant centers  of  jobs  and  incomes  that  it  d.irc  not  let  one  of  them  shut  down 
or  go  out  of  business.  It  is  compelled,  therefore,  to  shape  national  policy  in 
terms  of  protecting  the  great  corporations  instead  of  letting  the  economy 
make  deflationary  adjustments. 

lnnwation — Economists  as  renowned  as  Joseph  Schumpeter 
and  John  Kenneth  Galbraith  argue  that  big  firms  can  innovate  bet- 
ter because  thev  can  afford  to  risk  large  investments  in  research  and 
development  (R&D).  "[A]  benign  Providence,"  Galbraith  has 
written,  "has  made  the  modern  industry  of  a  few  large  firms  an  ex- 
cellent instrument  for  inducing  technical  change."  Again,  how- 
ever, this  is  more  assertion  than  fact,  for  economic  and  industrial 
studies  indicate  that  the  present  huge  size  of  many  corporations  is 
unnecessary  or  even  counterproductive. 

In  a  1955  study  of  352  large  manufacturing  firms,  the  four 
biggest  accounted  for  19.9  percent  of  the  352  firms'  sales  but  only 
9.7  percent  of  their  R&D  employment.  Large  firms  are  also  more 
likely  to  sit  on  those  patents  they  do  develop.  (For  one  notorious 
example,  Standard  Oil  of  New  Jersey  and  foreign  "competitors 
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like  A.  G.  Farben  retarded  the  growth  of  the  synthetic  rubber  in- 
dustry in  the  United  States  by  not  developing  their  relevant  pa- 
tents— which  later  had  the  effect  of  impairing  the  U.S.  war  effort.) 
Having  examined  many  R&D  expenditure  analyses,  Leonard 
Weiss  concluded,  "Most  studies  show  that  within  their  range  of  ob- 
servation, size  adds  little  to  research  intensity  and  may  actually  de- 
tract from  it  in  some  industries."  Scherer,  based  on  his  own  compi- 
lation of  studies  correlating  firm  size  and  innovation,  observed  that 
there  were  economies  of  scale  for  innovation  for  firms  up  to  5,000 
employees  {Fortune's  500th  firm  in  1974  na^  6,450  employees),  but 
no  advantage  beyond  that. 

The  famous  Jewkes  study  of  invention  showed  that  of  61  basic 
inventions  examined,  only  16  resulted  from  organizational  research 
by  large  companies.  For  example,  the  ballpoint  pen  was  invented 
by  a  sculptor,  the  dial  telephone  by  an  undertaker.  The  firms 
which  introduced  stainless-steel  razor  blades  (Wilkinson),  transistor 
radios  (Sony),  photocopying  machines  (Xerox),  and  the  "instant" 
photograph  (Polaroid)  were  all  small  and  little  known  when  they 
made  their  momentous  breakthroughs. 

The  records  of  innovation  by  the  steel,  auto,  and  electrical  ap- 
pliance industries — all  dominated  by  very  large  firms — cor- 
roborates that  big  is  not  synonymous  w  ith  innovative. 

•  Of  the  three  major  breakthroughs  in  steelmaking — the  Bes- 
semer, open  hearth,  and  basic  oxygen  processes — the  U.S.  Steel 
industry  developed  none.  Our  domestic  companies  in  the  1960s 
wrongly  invested  in  the  open  hearth  furnace  instead  of  the  newer 
oxygen  furnace,  which  had  operating  savings  of  $5  a  ton.  It  took  a 
small  Austrian  company,  one  third  the  size  of  a  single  U.S.  Steel 
plant,  to  perfect  and  introduce  the  oxygen  steelmaking  process. 
The  first  American  company  to  adopt  it  was  McLouth  Steel,  which 
had  less  than  one  percent  of  industry  capacity.  According  to  the 
National  Science  Foundation,  in  1964  the  steel  industry  spent  only 
.6  percent  of  sales  revenue  on  R&D  as  compared  to  1.9  percent  for 
all  manufacturing. 

•  It  took  an  electrical  engineer  employed  by  a  shipbuilding  firm 
in  the  1930s  to  develop  the  automatic  transmission — a  development 
which  was,  according  to  Ford  Vice  President  Donald  Frey  in  1964* 
"the  last  major  innovation  of  the  industry. "American  inventors  of  a 
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nonpolluting  Freon-powered  engine  and  a  hydraulic  bumper  at- 
tachment absorbing  collisions  up  to  30  mph  failed  to  interest  any  of 
the  four  American  auto  manufacturers;  the  inventors  then  went 
abroad,  where  their  discoveries  were  quickly  picked  up  by  Japa- 
nese and  German  manufacturers.  As  Detroit  complains  it  can- 
not meet  federally  mandated  clean  air  act  provisions  by  1978,  Ja- 
pan's Honda  has  announced  that  it  can  already  meet  them.  There 
is  substantial  evidence  documenting  that  our  domestic  auto  firms 
suppressed  the  development  of  an  antipollution  exhaust  device  be- 
tween 1953  ar,d  1969,  the  year  the  Justice  Department  sued  them 
for  jointly  hindering  this  development. 

•  What  of  General  Electric,  where  "progress  is  our  most  impor- 
tant product"?  In  the  household  appliance  field  alone,  the  late  T. 
K.  Quinn,  a  former  vice  president  of  GE,  credits  small  companies 
with  the  discovery  and  initial  production  of:  electric  toasters,  elec- 
tric ranges,  electric  refrigerators,  electric  dishwashers,  vacuum 
cleaners,  clothes-washing  machines,  deep  freezers,  electric  hot 
irons,  and  electric  steam  irons.  Quinn  summarized  his  own  experi- 
ences at  GE:  "I  know  of  no  original  product  invention,  not  even 
electric  shavers  or  hearing  aids,  made  by  any  of  the  giant  labora- 
tories or  corporations,  with  the  possible  exception  of  the  household 
garbage  grinder,  developed  not  by  the  research  laboratory  but  by 
the  engineering  department  of  General  Electric.  .  .  .  [T]he  record 
of  the  giants  is  one  of  moving  in,  buying  out,  and  absorbing  the 
smaller  concerns." 

It  appears  that  the  best  innovation  usually  emerges  from  solo 
inventors  or  small  and  medium-sized  firms — not  our  giant  corpora- 
tions. Why  this  is  so  baffles  many  people,  who  understandably  as- 
sume that  these  companies  can  best  afford  the  investment  and  risk 
of  pursuing  a  technological  breakthrough.  They  may  be  able  to  af- 
ford it,  but  do  they  desire  it?  If  you  already  dominate  an  industry, 
where  is  the  incentive  to  take  a  chance  on  a  new  and  costly  ap- 
proach? We  don't  associate  inventiveness  with  the  centralized  plan- 
ning of  socialist  economies,  though  the  planners  have  substantial 
R&D  resources  under  their  control.  The  reason  is  that  they,  like 
big  businessmen,  are  not  eager  to  give  the  green  light  to  new  ways 
which  threaten  their  investment  in  old  ways. 

Consider  the  bizarre  problem  of  Jacob  Rabinow  when  he  first 
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designed  the  "automatic  regulator,"  now  a  standard  part  of  clocks 
and  many  watches.  Manufacturers  he  approached  conceded  it 
made  watches  more  accurate,  but  they  refused  to  buy  his  innova- 
tion. One  manufacturer  explained,  "You  know,  we  advertise  zper- 
fect  watch."  When  Rabionow  said  that  of  course  no  watch  was  per- 
fect, the  manufacturer  replied,  "It's  not  important  what  the  watch 
is.  What  counts  is  what  the  customer  thinks  it  is.  They  think  it's 
perfect.  Who  needs  an  automatic  regulator  to  make  a  perfect  watch 
more  perfect?" 

Social  and  Political  Consequences — The  Sherman  Act  was  written 
not  by  economists  but  politicians,  as  Hans  Thorelli,  chronicler  of 
antitrust  history,  realized.  "In  safeguarding  rights  of  the  'common 
man'  in  business  'equal'  to  those  of  the  evolving  and  more  'ruthless' 
and  impersonal  forms  of  enterprise,  the  Sherman  Act  embodies 
what  is  to  be  characterized  as  an  eminently  'social  purpose.' 
Judge  Hand,  too,  recognized  that  beyond  the  economic  costs  of 
monopoly  power  "there  are  others,  based  upon  the  belief  that  great 
industrial  consolidations  are  inherently  undesirable  regardless  of 
their  economic  results." 

For  example,  one  1969  study  indicated  that  firms  in  concen- 
trated industries  have  the  market  power  to  afford  to  racially  dis- 
criminate against  black  employees  in  white  collar  positions — and 
they  do.  Those  competitive  firms  who  had  to  hire  the  best 
employees — w  hite  or  black — were  found  to  discriminate  less. 

Another  social  cost  is  the  profound  effect  an  absentee  corpora- 
tion can  have  on  a  local  community.  A  study  by  Jon  Udell  of  the 
University  of  Wisconsin  indicated  that  firms  acquiring  Wisconsin 
companies  tended  to  use  fewer  professional  services  in  local  com- 
munities after  a  merger.  "Most  of  the  acquired  firms  covered  in  the 
survey  now  use  the  financial  institutions,  legal  services,  and  ac- 
counting services  of  parent  companies."  So  after  the  Chase  Man- 
hattan Bank  extended  a  line  of  credit  to  Gulf  &  Western  to  make 
acquisitions,  G  &  W  reciprocated  by  moving  the  acquirees'  finan- 
cial services  from  local  banks  to  Chase.  Following  a  West  German 
firm's  takeover  of  a  Detroit  chemical  company,  Senator  Philip  Hart 
(D.-Mich.)  asked,  "to  what  extent  will  a  firm  whose  headquarters, 
are  in  another  state  or  another  country  be  disposed  to  play  a  signifi-^ 
cant  role  on  something  like  the  New  Detroit  Committee?"  This 
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erosion  of  community  by  absentee  business  control  especially 
worried  former  Supreme  Court  Justice  William  Douglas.  In  1949 
he  wrote: 

Local  leadership  is  diluted.  He  who  was  a  leader  in  the  village  becomes 
dependent  on  outsiders  for  his  action  and  policy.  Clerks  responsible  to  a 
superior  in  a  distant  place  take  the  place  of  resident  proprietors  beholden 
to  no  one.  These  are  the  prices  which  the  nation  pays  for  the  almost  cease- 
less growth  in  bigness  on  the  part  of  industry. 

There  is  not  only  the  price  to  the  community  but  to  the  indi- 
vidual. In  feudal  Europe  land  was  the  principle  source  of  economic 
productivity  and  wealth.  Land  tenure  was  also  the  cornerstone  of 
the  political  system;  landlords  ruled,  serfs  did  not.  For  most  people 
today,  their  work  is  their  wealth.  But  with  company  towns  and 
"company  states"  come  a  restriction  of  job  mobility  and  an  in- 
crease in  employee  dependence.  Individualism  gives  way  to  confor- 
mity. As  more  people  work  for  fewer  and  larger  companies,  as 
their  tasks  are  increasingly  compartmentalized,  and  as  they  even 
come  to  depend  on  "their"  firm  for  their  social  life,  we  encounter  a 
kind  of  corporate  feudalism  more  characteristic  of  the  Japanese 
Zaibatsu  or  Soviet  bureaucracy  than  the  "rugged  individualism"  we 
customarily  associate  with  American  enterprise. 

Politically,  large  oligopolies  and  conglomerates  can  impair  the 
ability  of  federal  or  state  government  to  operate  effectively  and 
democratically.  "When  a  major  corporation  from  a  state  wants  to 
discuss  something  with  its  political  representatives,"  Senator  Philip 
Hart  has  said,  "you  can  be  sure  it  will  be  heard.  When  that  same 
company  operates  in  30  states,  it  will  be  heard  by  30  times  as  many 
representatives."  This  technique  was. employed  by  ITT  in  its  effort 
to  merge  with  the  ABC  network  in  1968.  It  enlisted  300  Con- 
gressmen and  Senators  to  complain  to  the  Antitrust  Division  about 
its  intervention  at  the  FCC  in  opposition  to  the  merger. 

Ling-Temco-Yought,  another  huge  conglomerate,  understood 
the  tactic.  An  internal  Ling-Temco  management  document  in  1962 
gave  the  following  justification  for  its  then-pending  merger  with 
Chance- Vought,  another  large  Texas  defense  contractor. 

It  is  tacitly  recognized  in  the  industry  that  a  depressed  labor  area  with  a 
large,  capable,  highly  qualified  defense  contractor  backed  by  purposeful 
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and  dedicated  congressmen  represents  a  significant  additional  factor  con- 
sidered by  the  government  in  awarding  new  contracts. 

Undue  corporate  power  is  incompatible  with  democracy  for 
two  reasons.  First,  democracy  assumes  the  clash  of  many  voices  in 
the  political  marketplace,  a  clash  big  business  can  dominate  by  its 
size  and  resources.*  And  second,  though  corporate  executives 
decry  the  rise  in  government  bureaucracy,  their  own  actions  may 
make  it  inevitable.  Unless  business  comes  to  completely  control 
government — a  flash  point  we  have  not  yet  reached — a  democratic 
government  must  eventually  attempt  to  impose  some  form  of  pub- 
lic authority  over  private  power. 

Conglomerates — The  large  multiplant  conglomerate  firm — i.e., 
one  possessing  holdings  in  several  industries  though  not  necessarily 
dominating  any  one  industry — can  also  suffer  from  the  disecono- 
mies of  elephantiasis  and  can  inflict  substantial  social  and  political 
costs  •  on  the  polity.  Still,  when  economists  talk  about  monopoly 
power  and  economic  concentration,  they  are  usually  referring  to 
market  concentration  and  oligopolies  rather  than  aggregate  concen- 
tration and  conglomerates.  The  economic  problems  of  conglomer- 
ates warrant  separate  mention. 

It  seems  clear  that  the  1950  Celler-Kefauver  Act  helped  stunt 
the  growth  of  horizontal  and  vertical  mergers,  but  not  conglomer- 
ate ones.  In  1950  the  number  of  firms  among  the  top  1,000  which 
produced  16-50  products  was  128;  by  1962  it  was  236.  According 
to  1963  data,  in  44  percent  of  industries  surveyed,  at  least  one-third 
of  the  output  came  from  companies  which  were  among  the  eight 
leaders  primarily  engaged  in  some  other  industry.  Between  1948 
and  1 97 1,  conglomerates  accounted  for  72.8  percent  of  all  large 
industrial  mergers. 

Conglomerate  mergers,  which  by  definition  are  not  mergers 
between  direct  competitors  or  between  suppliers,  producers,  or 

*  Of  course  small  businesses — such  as  milk  co-ops  or  retail  pharmacists — can 
organize  together  and  have  substantial  political  impact.  But  that  impact  requires  a 
broad  consensus  among  many  entities  on  a  relatively  narrow  range  of  issues.  A  few 
bi£  business  firms,  on  the  other  hand,  can  more  easily  agree  on  a  broad  range  of  po-« 
htical  issues.  Which  is  why  firms  like  ITT  and  groups  like  the  Business  Roundtable, 
arc  so  politically  influential  on  so  many  business-related  issues. 


822 


dealers,*  are  comparatively  less  anticompetitive  and  costly.  Indeed, 
conglomerateurs  plausibly  argue  that  their  mergers  can  be  procom- 
petitive:  a  "toehold"  acquisition  of  a  lethargic  firm  in  a  lethargic  in- 
dustry can  be  a  stimulant;  there  can  be  managerial  or  administra- 
tive economies  by  bringing  two  particular  firms  together;  the  new 
entity  can  have  easier  access  to  the  capital  market.  These  benefits 
are  possible  but,  as  studies  indicate,  unlikely.  An  FTC  report  says 
there  is  little  evidence  that  conglomerates  make  small  "toehold" 
acquisitions  rather  than  more  substantial  ones.  And  since  more  than 
70  percent  of  acquiring  conglomerates  in  recent  years  have  been 
larger  than  $400  million,  increasing  their  size  still  more  would  not 
enable  them  to  borrow  better.  Indeed,  five  separate  and  recent  eco- 
nomic studies  have  all  concluded  that  there  was  no  relationship  be- 
tween conglomeration  and  efficiency,  as  reflected  by  profitability. 

A  conglomerate  merger  may  be  less  anticompetitive  than  hori- 
zontal or  vertical  mergers,  but  that  should  hardly  commend  it.  For 
when  a  giant  corporation  merges  into  a  moderate  size  industry — 
say  a  corporation  with  the  deep  financial  pocket  and  political  mus- 
cle of  an  ITT — the  competitive  nature  of  that  industry  will  be  al- 
tered. Economist  Walter  Adams,  with  typical  flair,  has  said:  "Pre- 
tending that  a  firm  with  ITT's  absolute  size  and  aggregate  power  is 
a  run-of-the-mill  newcomer  to  the  grass  seed  business  is  not  unlike 
the  suggestion  that  injecting  Kareem  Abdul  Jabbar  into  a  grade 
school  basketball  game  would  have  no  impact  on  pre-existing 
power  relationships  or  the  probable  outcome  of  the  contest."  More 
specifically,  large  conglomerate  mergers  can  lead  to: 

•  A  loss  of  potential  competition — Since  LTV  might  have  entered 
the  steel  industry  via  internal  expansion  or  the  acquisition  of  a 
small  steel  firm,  there  was  a  diminution  of  potential  competition 
when  it  took  over  Jones  &  Laughlin,  the  sixth  largest  steel  com- 
pany. The  threat  of  potential  entry  by  a  major  firm  hovering  out- 
side an  industry  can  discourage  the  use  of  monopoly  power  to  raise 
price  by  dominant  firms  in  that  industry. 

*  Specifically,  there  are  three  kinds  of  conglomerate  mergers:  "product  line  ex- 
tension mergers"  add  related  products  to  a  company's  existing  line  of  products; 
"market  extension  mergers"  involve  two  firms  each  selling  the  same  product  but  in 
different  geographic  markets;  and  "pure"  conglomerate  mergers,  which  lack  all  such 
links  between  the  merging  firms. 
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•  Reciprocity — A  large  multiplant  firm  may  buy  and  sell  among 
its  many  subsidiaries.  Such  interrelationships  foreclose  the  market 
to  more  efficient  competitors,  who  lose  out  not  to  a  superior  prod- 
uct but  to  an  intrafirm  quid  pro  quo.  As  Fortune  once  complained, 
"The  U.S.  economy  might  end  up  completely  dominated  by  con- 
glomerates happily  trading  with  each  other  in  a  new  kind  of  cartel 
system." 

•  Entrenchment  of  leading  firms — Clorox  was  the  leading  firm  in 
the  bleach  industry,  but  when  Procter  &  Gamble  acquired  it  in 
1957,  the  firm  became  the  unassailably  dominant  leader  in  the  in- 
dustry. As  the  Supreme  Court  said  in  1967,  smaller  competitors 
and  potential  competitors,  appreciating  P&G's  financial  ability  to 
underwrite  huge  advertising  campaigns  or  cross-subsidize  its  sub- 
sidiary if  necessary,  "would  become  more  cautious  in  competing 
due  to  their  fear  of  retaliation  by  Procter." 

•  "Mutual  forebearance" — An  anticompetitive  community  of  inter- 
est can  arise  among  huge  conglomerate  enterprises,  as  each  under- 
stands it  should  not  invade  the  industries  of  another  lest  it  invite  re- 
taliation. As  Corwin  Edwards  put  it,  "Like  national  states,  the 
great  conglomerates  may  come  to  have  recognized  spheres  of  influ- 
ence and  may  hesitate  to  fight  local  wars  vigorously  because  the 
prospect  of  local  gain  is  not  worth  the  risk  of  general  warfare." 

•  Corporate  secrecy  and  aggregate  concentration — It  is  worth  recalling 
what  has  been  elaborated  previously:  Conglomeratization  facilitates 
corporate  secrecy,  since  a  conglomerate's  consolidated  financial 
statement  gives  overall  data,  not  data  by  subsidiaries;  this  shielding 
of  subsidiary  performance  frustrates  the  ability  of  shareholders  to 
assess  which  divisions  are  efficient  or  laggard  and  it  frustrates  the 
ability  of  potential  competitors  to  know  when  to  enter  a  lucrative 
market.  '' 

It  was  such  a  catalogue  of  costs  that  inspired  Richard 
McLaren's  crusade  against  the  conglomerates  in  1969.  As  head  of 
the  Antitrust  Division,  he  brought  suit  against  several  of  the  con- 
glomerate acquisitions  of  ITT,  LTV,  and  Northwest  Industries. 
Yet  after  repeatedly  announcing  that  he  would  take  such  prece-, 
dent-setting  cases  to  the  Supreme  Court,  he  about-faced  and  settled^ 
;he  ITT  merger  cases  in  mid-1971,  weakly  explaining  that  "it  is  a 
lawyer's  job  to  get  a  satisfactory  conclusion  to  a  case  as  rapidly  as 
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possible."  Thus,  there  was  no  High  Court  determination  of  many 
of  the  unresolved  issues  concerning  the  applicability  of  the  Celler- 
Kefauver  Act  to  conglomerates. 

True,  the  conglomerate  surge  slowed  after  1969,  the  victim  of 
a  sluggish  economy.  But  what  happens  when  the  economy  picks 
up?  The  lure  of  industrial  empire  and  funny-money  profits  may 
well  attract  budding  Jim  Lings  and  Harold  Geneens — and  there 
would  be  little  settled  law  to  stop  them. 

THE   DECONCENTRATION    ALTERNATIVE 

If  many  of  our  largest  corporations  dominate  their  industries — 
leading  to  overcharging,  underproducing,  waste,  and  retarded  in- 
novation— the  obvious  remedy  should  be  deconcentration  to  pro- 
vide for  more  competition.  In  recent  years  the  deconcentration  al- 
ternative has  had  varied  proponents.  Carl  Kay  sen  and  Donald 
Turner  proposed  it  in  their  1959  book,  Antitrust  Policy.  President 
Johnson's  Antitrust  Task  Force,  headed  by  Chicago  law  dean  Phi- 
lip Neal,  endorsed  it  in  1068,  saying  "The  judgment  of  most  of  the 
members  of  the  Task  Force  is  that  enough  is  known  about  the 
probable  consequences  of  high  concentration  to  warrant  affirmative 
government  action  in  the  extreme  instances  of  concentration."  In 
1972  Senator  Philip  Hart,  chairman  of  the  Senate  Antitrust  and 
Monopoly  Subcommittee,  unveiled  his  major  proposal  for  the  de- 
concentration  of  dominant  firms.  And  in  October  1975,  45  Sena- 
tors voted  to  vertically  divest  the  petroleum  industry  into  its  con- 
stituent functions — exploration,  refining,  transportation,  and 
marketing. 

Not  just  liberal  Democrats  support  this  structural  antidote  to 
market  power.  For  bona  fide  conservatives  are  concerned  about  bu- 
reaucratic red  tape,  waste,  and  inefficiency,  not  only  in  big  govern- 
ment but  in  big  business  as  well.  Henry  Simons,  the  founding  fa- 
ther of  what  has  come  to  be  called  the  Chicago  school  of 
economics,  wrote  in  1948: 

Few  of  our  gigantic  corporations  can  be  defended  on  the  ground  that  their 
present  size  is  necessary.  .  .  .  Their  existence  is  to  be  explained  in  terms 
of  opportunities  for  promoter  profits,  personal  ambitions  of  industrial  and 
financial  "Napoleons,"  and  advantages  of  monopoly  power.  We  should 
look  tow  ard  a  situation  in  which  the  size  of  ownership  units  in  every  in- 
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dustry  is  limited  by  the  minimum  size  of  operating  plant  requisite  to  ef- 
ficient, but  highly  specialized,  production — and  even  more  limited,  if  ever 
necessary  to  the  maintenance  of  freedom  of  enterprise. 

In  1973,  Pierre  Rinfret,  the  well  "known  economic  consultant  and 
former  advisor  to  President  Richard  Nixon,  strongly  endorsed  Sen- 
ator Hart's  bill.  That  same  year,  Federal  Reserve  Chairman  Arthur 
Burns  complained  to  the  Joint  Economic  Committee  and  Senator 
Hart's  subcommittee  about  the  economic  power  of  large  corpora- 
tions, saying  that  "We  urgently  need  to  revitalize  competition  in 
our  economy  through  structural  reform." 

The  deconcentration  remedy  still  frightens  many  observers 
who  worry  that  "atomizing"  large  companies  might  destroy  them 
and  that  deconcentration  is  hopelessly  complex,  if  not  impossible. 
Of  course,  breaking  up  bloated  corporations  does  not  mean  that 
firms  are  put  out  of  business  or  that  workers  are  laid  off.  Rather, 
several  firms  exist  where  one  did  before,  jobs  remain,  and  econo- 
mists predict  more  jobs  will  be  created  as  artificial  constraints  on 
production  ease.  While  some  exaggerate  the  costs  of  deconcentra- 
tion, there  is  also  the  cost  of  not  deconcentrating — higher  prices, 
reduced  output,  wealth  maldistribution,  and  employee  alienation. 

As  for  the  complexity  or  impossibility  of  widespread  divesti- 
ture, judicially  and  legislatively  decreed  divestiture  has  a  long  lin- 
eage. "The  first  antitrust  statute  was  surely  an  urgent  mandate^" 
said  Columbia  law  professor  Harlan  Blake,  "to  'deconcentrate'  the 
American  economic  system  by,  among  other  things,  dissolving  the 
trusts."  George  Hale,  discussing  the  divestitures  of  Standard  Oil, 
American  Tobacco,  and  the  powder  and  photographic  equipment 
trusts,  concluded  that  "commercial  triumphs  among  the  successor 
units  are  almost  universal."  He  added  that  "whatever  doubts  may 
be  entertained  as  to  the  efficacy  of  dissolutions  of  the  past,  it  seems 
clear  that  the  mechanics  of  separating  monopolistic  combinations 
.  .  .  have  not  presented  insuperable  problems."  The  1906  Hep- 
burn Act  required  railroads  to  stop  producing  coal  and  other  com- 
modities; the  1932  Glass-Steagall  Act  compelled  financial  institu- 
tions to  surrender  either  their  commercial  or  investment  banking 
activities;  the  1934  Air  Mail  Act  made  several  firms  divest  either 
their  air  carrier  or  aircraft  manufacturing  facilities — as  a  result  of 
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which  GM  sold  off  its  interests  in  Eastern,  Western,  United,  and 
TWA  airlines. 

Finally,  of  course,  there  was  the  momentous  Public  Utility 
Holding  Company  Act  of  1935.  By  the  late  1920s,  16  holding  com- 
panies controlled  92  percent  of  all  power  produced  by  private 
sources.  The  Act,  among  other  provisions,  required  the  SEC  to 
limit  each  public  utility  holding  company  to  one  integrated  public 
utility  system.  Opponents  of  the  Act  predicted  that  massive  dives- 
titures would  destroy  our  power  system;  they  didn't. 

Actually,  the  decentralized  internal  structure  of  most  mul- 
tidivision  firms  would  make  a  divestiture  program  today  very  fea- 
sible. Citing  this  divisional  structure  in  Senate  testimony,  econo- 
mist Lee  Preston  contended  that  "the  notion  of  dividing  these  large 
bureaucracies  into  separate  plants  that  might  behave  more  like  vig- 
orous competitive  firms  is  a  notion  that  they  have,  in  fact,  discov- 
ered for  themselves,  and  [they]  have  tried  to  invent  a  kind  of  surro- 
gate for  the  market  through  the  divisionalized  structure  itself 
within  the  firm."  Turner  adds  that  ascertaining  what  plant-scale 
economies  exist  should  not  prove  impossible  in  horizontal  divesti- 
tures. "I  would  suppose  every  time  a  company  is  going  to  build  a 
plant  and  decides  what  plant  to  build,  it  gets  a  blend  of  engineering 
and  cost  data  which  gives  the  firm  some  estimate  of  w  hat  the  best 
size  is."  And  in  March,  1976,  Senator  Philip  Hart  revealed  on  the 
Senate  floor  how  Exxon  had  been  telling  state  tax  authorities — in 
order  to  reduce  its  local  tax  burden — that  it  was  a  company  of  very 
separate  operating  divisions  which  were  not  tightly  welded 
together. 

In  fact,  at  least  vertical  and  conglomerate  deconcentration  ap- 
pear not  at  all  difficult  to  accomplish.  A  recessionary  economy  is 
encouraging  firms  to  decentralize  sua  sponte.  So  a  $3.8  billion  Sun 
Oil  Company,  the  nation's  37th  largest  manufacturing  firm,  an- 
nounces it  would  voluntarily  reconstitute  itself  into  six  separate 
companies;  two  would  own  the  oil  and  the  other  four  would  run 
the  exploration,  production,  refining,  and  retailing  divisions.  And 
large  conglomerates,  like  LTV  and  Litton,  are  deconglomerating. 

Even  assuming  its  efficacy  and  viability,  however,  the  remedy 
of  deconcentration  faces  yet  more  specific  opposition.  Critics  often 
argue  that  deconcentration  is  unfair  to  current  shareholders.  These 
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"owners"  are  usually  innocent  of  the  original  conduct  that  pro- 
duced the  offending  oligopoly,  yet  they  stand  to  lose  their  antici- 
pated monopoly  profits,  for  which  they  may  have  paid  a  premium. 
It  would  pervert  public  policy,  how  ever,  if  the  government  could 
never  again  attack  a  societal  evil  once  it  passed  out  of  the  hands  of 
its  original  owners.  No  shareholder  has  a  perpetual  right  to  exploit 
a  continuing  illegal  condition,  even  if  he  or  she  paid  for  the  privi- 
lege. Part  of  the  risk  of  an  investment  is  that  you  may  earn  some- 
thing you  didn't  expect  (an  unexpected  oil  find)  or  you  may  not 
earn  something  you  do  (A&.P  was  held  liable  for  $35  million  in  a 
price-fixing  case  in  1974).  The  risk  of  loss  comes  with  the  territory. 

Moreover,  major  divestitures  have  consistently  been  shown  to 
help  shareholders.  One  year  after  the  191 1  break-up  of  Standard  Oil 
into  34  separate  entities,  the  imputed  value  of  one  share  in  Stan- 
dard Oil  had  risen  from  $660  to  $97 1 ,  an  increase  of  47  percent 
while  the  market  as  a  whole  rose  only  7.6  percent.  Share  increases 
after  the  industry-wide  divestitures  of  the  1935  Public  Utility 
Holding  Company  Act  were  even  more  substantial.  The  Yale  Law 
Journal  calculated  in  1949  that  representative  common  stock  prices 
had  soared  from  276  percent  to  914  percent  above  1935  levels,  with 
some  preferred  stocks  up  as  much  as  1,060  percent.  Today  many 
sophisticated  analysts  believe  that  the  break-up  of  an  IBM  or 
AT&T  could  benefit  investors.  Splitting  IBM  into  several  rival 
computer  firms  would  allow  each  to  compete  more  rigorously  and 
grow  far  faster.  Weeden  and  Company's  Donald  Weeden 
paid  due  homage  to  the  advantages  to  shareholders  of  greater  ef- 
ficiency, innovation,  and  vigor  ^associated  with  divested  firms.  In 
testifying  before  the  Senate  Antitrust  and  Monopoly  Subcommit- 
tee, Weeden  concluded,  "Deconcentration  cases  .  .  .  generally 
have  demonstrated  that  the  sum  of  the  parts  equals  and  often  ex- 
ceeds the  price  of  the  concentrated  whole." 

Conservative  economist  Harold  Demsetz,  speaking  for  another 
school  of  criticism,  argues  that  "Embracing  the  market  concentra- 
tion doctrine  through  legislation  is  thus  very  likely  to  penalize  the 
success  and  superior  performance  upon  which  depends  the  prog-, 
ress  and  wealth  of  this  nation."  Demsetz  wrongly  assumes  that  if  a, 
firm  is  big  it  must  be  efficient,  when  quite  often  the  precise  op- 
posite is  the  case.  The  chance  that  long-term  success  may  result  in 
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an  antitrust  case  logically  would  not  deter  profit-minded  firms  in 
their  pursuit  of  markets  nor  their  pursuit  of  monopoly  profits 
earned  prior  to  dissolution  suits. 

It  has  been  pointed  out  that  divestiture  relief  in  the  past  has 
often  failed  to  attain  its  stated  objectives.  This  is  largely  true.  Of 
137  "structural"  cases  brought  against  firms  under  Section  2  of  the 
Sherman  Act  between  1890  and  1969,  only  24  resulted  in  significant 
divestiture  of  a  national  or  large  regional  monopolist.  Government 
antitrust  lawyers  struggle  to  win  cases  rather  than  to  devise  work- 
able remedies  after  a  case  is  won.  (For  example,  when  Pullman  was 
ordered  to  divest  itself  of  its  sleeping  car  business  in  the  late  1940s, 
the  firm  obediently  did  so — to  a  joint  venture  of  railroads  doing  95 
percent  of  the  nation's  passenger  service.)  One  major  study  remarks 
that  "termination  of  ownership  by  the  defendant  seems  to  be  the 
principal  focus  of  Government  enforcement  efforts,  [not]  the  resto- 
ration of  a  viable  competitive  market  structure."  This  is  just  fine 
with  the  divesting  firm,  as  Kenneth  Elzinga  pointed  out  in  his 
study  of  antitrust  relief: 

It  is  in  the  divesting  firm's  interest  to  seek  out  or  favor  a  buyer  who  will  ei- 
ther be  cooperative,  phlegmatic  in  his  rivalry,  or  destined  to  fail.  It  is  in 
the  public's  interest  that  the  buyer  be  independent,  a  business  maverick, 
and  destined  to  succeed.  .  .  .  Consequently,  effective  antimerger  relief 
requires  that  the  authorities  not  give  the  companies  involved  free  rein  in 
this  selection. 

There  is  little  doubt  that  the  remedy  stage  of  a  major  antitrust 
case  often  appears  as  an  afterthought  to  prosecutors,  defendant 
companies,  and  judges.  The  historical  low  quantity  and  quality  of 
the  Judgments  Section  of  the  Antitrust  Division  supports  this 
view.  The  failure  of  divestiture  traces  to  its  faulty  implementation 
in  litigated  proceedings,  not  to  the  nature  of  deconcentration  itself. 

In  our  view,  the  doctrinal  basis  for  a  Justice  Department  at- 
tack on  oligopolies  per  se  already  exists.  But  it  is  unlikely  that  the 
Justice  Department  or  FTC  will  systematically  move  against  oligo- 
poly power.  If  they  haven't  in  six  or  seven  decades,  it's  hard  to  an- 
ticipate they  will  now.  To  them  the  law  is  uncertain,  resources  in- 
adequate,   and    business    political    pressure    against    such    cases 
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substantial.  "With  the  law  in  doubt,"  former  Antitrust  Division 
chief  Donald  Turner  has  said,  "it  is  a  policy  decision  of  no  little 
difficulty  to  launch  a  case  seeking  restructuring  of  a  major  indirs- 
try." 

It  is  perhaps  just  as  well.  In  that  elusive  pursuit  of  a  monopo- 
listic "intent"  and  coercive  conduct,  antitrust  litigation  leads  to  the 
paraphernalia  of  The  Big  Case — thousands  of  exhibits,  months  of 
hearings,  and  transcripts  as  large  as  telephone  books.  Cases  such  as 
the  ongoing  IBM  monopoly  trial — where  counsel  predicted  the  dis- 
covery of  50  million  documents — are,  in  the  words  of  veteran  anti- 
trust lawyer  Paul  Warnke,  "basically  untryable."  And  even  if  they 
were,  a  district  court  judge  or  even  five  Supreme  Court  justices 
may  lack  the  self-confidence  to  innovatively  interpret  the  antitrust 
laws  so  as  to  restructure  much  of  American  industry. 

Given  the  history  of  antitrust  law,  only  new  legislation  can  ef- 
fectively accomplish  the  widespread  decentralization  of  monopoly 
power.  A  deconcentration  section  of  a  federal  chartering  bill  would 
contain  sections  to  (a)  discourage  future  anticompetitive  acquisitions 
and  (b)  undo  existing  concentration: 

Future  Concentration — Despite  Richard  McLaren's  initial  ef- 
forts, case  law  against  large  conglomerate  mergers  has  failed  to  de- 
velop. Yet  these  mergers  can  reduce  competition  and  produce 
bloated  and  inefficient  offspring — as  previous  sections  elaborated. 
To  arrest  any  historical  trend  toward  huge  multidivisional  conr 
glomerates,  legislation  should  forbid  any  federally  chartered  firm 
from  acquiring  any  firm  among  the  largest  eight  firms  in  any  in- 
dustry where  four  or  fewer  firms  control  50  percent  or  more  of  the 
market.  And  to  the  extent  that  such  corporations  do  make  any 
acquisitions  of  firms  in  unconcentrated  industries,  they  must 
within  three  months  of  the  acquisition  divest  themselves  of  an  ap- 
proximately equal  amount  of  assets. 

This  rule  would  encourage  so-called  "toehold"  acquisitions  in 
other  industries,  rather  than  the  takeovers  of  leading  firms  by 
major  companies  (e.g.,  a  Procter  &  Gamble  of  a  Clorox).  And  it 
would  stop  in  its  tracks  the  past  quarter  century  growth  in  ag- 
gregate concentration.  Since  a  major  company  would  have  to  sell 
off  assets  approximately  equal  to  those  they  acquire,  no  such  cor- 
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poration  could  now  grow  any  larger  via  merger;  of  course,  it  could 
still  do  so  via  internal  expansion. 

This  proposal  avoids  the  strains  and  delays  of  current  an- 
timerger law.  No  longer  would  the  government,  after  the  merger, 
have  the  burden  of  proving  the  combination's  anticompetitive  na- 
ture and  of  unscrambling  it.  That  procedure  encourages  companies 
to  merge  quickly  and  then  defay  antitrust  proceedings  as  long  as 
possible.  Instead,  there  would  be  a  presumption  against  ever  larger 
conglomerates,  though  they  would  still  be  permitted  to  make  ac- 
quisitions they  deem  advantageous. 

Existing  Concentration — A  deconcentration  provision  of  a  Fed- 
eral Chartering  Act  must  be  a  no-fault  provision:  i.e.,  the  nub  of 
the  illegality  is  not  a  subjectively  evil  intent  but  an  objectively  an- 
ticompetitive structure.  This  section  would  create  a  presumption  of 
monopoly  power  if  four  or  fewer  corporations  account  for  50  per- 
cent or  more  of  the  sales  in  any  important  line  of  commerce  in  any 
section  of  the  country  in  any  consecutive  two-year  period  within 
the  most  recent  five  years.* 

The  Justice  Departments  Antitrust  Division,  with  substantial 
accumulated  experience  in  this  area,  seems  best  suited  to  enforce 
this  provision.  With  its  new  mandate  and  an  increased  budget  for  a 
new  deconcentration  section,  the  Division  should  become  far  more 
effective  and  expeditious  than  in  its  performance  in  earlier  an- 
timonopoly  cases.  It  would  no  longer  need  to  hope  that  a  disgrun- 
tled secretary  or  executive  vice  president  will  come  forward  to  doc- 
ument an  intent  to  monopolize.  It  need  only  show  the  fact  of 
monopoly  or  oligopoly  power  in  a  relevant  market.  To  facilitate 
this  judgment,  the  Antitrust  Division  would  publish  a  list  of  rele- 
vant product  markets  within  a  year  of  the  implementation  of  the 
Act.  The  kind  of  increased  corporate  disclosure  described  in 
Chapter  V,  especially  for  more  detailed  divisional  and  product  line 
reporting,  would  enable  the  Division  to  develop  these  standards. 

Once  legislation  clearly  prohibited  the  possession  of  monopoly 

*  These  proposals  are  run  meant  to  be  exhaustive  in  the  antitrust  area.  Omit- 
ted, for  example,  is  the  kind  of  vertical  divertitive  of  the  petroleum  industry  n<yed 
in  chapter  8  of  The  Closed  Enterprise  System.  That  earlier  book  contains  additional 
proposals  to  restrain  market  power. 
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power,  it  can  be  expected  that  the  leading  firms  in  some  industries 
would  voluntarily  offer  a  suitable  divestiture  plan  to  the  Antitrust 
Division — so  as  to  avoid  a  costly  litigation  they  would  be  destined 
to  lose.  For  those  federally  chartered  firms  which  did  choose  to 
challenge  any  deconcentration  effort,  there  would  be  a  three-level 
case  before  a  specially  appointed  five-judge  Antimonopoly  Court. 
Creation  of  such  an  expert  and  ongoing  tribunal  seems  preferable 
to  fortuitously  leaving  such  momentous  decisions  to  differing, 
and  often  economically  inexperienced,  federal  district  court  iudges. 

Level  one  would  consider  whether  the  defendant  possesses 
monopoly  power.  If  the  court,  based  on  a  strict  concentration  ratio 
formula,  decides  in  the  affirmative,  the  defendant  can  try  to  rebut 
this  conclusion  in  level  two  by  arguing  that  its  market  domination 
results  solely  from  the  ownership  of  valid  patents,  lawfully  ac- 
quired and  lawfully  used.  If  it  fails  to  establish  this  defense,  the 
Antimonopoly  Court  will  decide  on  the  appropriate  relief  in  level 
three.  In  this  effort  it  will  be  aided  by  a  special  master.  This  of- 
ficial can  ask  the  Antitrust  Division  and  the  defendant  firm(s)  to 
propose  remedial  action,  but  he  or  she  can  also  select  a  group  of 
economists — from  a  special  pool  of  economists  throughout  the 
country  on  call  for  such  assignments — to  develop  its  own  plan. 

The  authorizing  legislation  would  make  clear  that  once  mo- 
nopoly power  is  conclusively  established,  the  appropriate  remedy 
is  deconcentration  until  four  or  fewer  firms  no  longer  control  50 
percent  or  more  of  that  relevant  market.  This  goal  can  be  reached 
by  a  special  master's  plan  that  either  rehires  the  defendant  to  sell 
off  assets  to  an  existing  firm  or  to  establish  new  "going  concerns."  * 

*  Predictably,  defendant  companies  will  protest  the  impossibility  or  unfairness 
of  proposed  divestitures,  but  the  court  should  keep  firmly  in  mind  the  Supreme 
Gum's  admonition  that  "Those  who  violate  the  [Sherman  Act]  may  not  .  .  .  avoid 
an  undoing  of  their  unlawful  project  on  the  pleas  of  hardship  and  inconvenience." 

Willard  Mueller  pointed  out  in  Senate  testimony  why  the  government 
should  treat  with  some  skepticism  the  complaints  of  interested  parties  in  divestiture 
proceedings: 

When  Procter  &  Gamble  acquired  Clorox  .  .  .  P&G  attorneys  first  came 
in  with  a  list  of  prospective  acquirers,  to  which  they  wanted  to  sell  Qorox.  The 
FTC  staff  thought  the  potential  acquirers  were  just  as  objectionable  in  terms  of 
anticompetitive  effects  as  P&G. 

At  the  time,  they  brought  their  investment  bankers  along — very  impres- 
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The  plan  must  be  careful  that  the  defendant  firm  and  the  existing 
or  new  firm  be  viable  competitors  with  an  adequate  market  share 
and  sufficient  access  to  supplies  and  outlets.  The  only  way  a  defen- 
dant firm  can  avoid  such  divestiture  is  if  it  can  clearly  demonstrate 
to  the  special  master  and  court — within  six  months  of  the  determi- 
nation of  monopoly  power  in  level  two — that  significant  economies 
of  scale  would  make  any  horizontal  divestiture  an  economically 
inefficient  remedy.  The  time  limit  is  crucial  to  prevent  wealthy  cor- 
porations hiring  fleets  of  economists  to  argue  for  years — dur- 
ing which  time  it  would  retain  the  disputed  assets.  With  its  sub- 
stantial resources  and  knowledge,  a  monopoly  firm  should  be  able 
to  make  its  case,  or  not,  within  that  compact  a  period.  If  an  econo- 
mies defense  does  prevail,  the  special  master  and  court  will  then 
turn  to  other  remedies  to  mitigate  market  power.  They  could,  for 
example,  order  the  defendant  to  divest  itself  of  vertically  integrated 
suppliers  or  dealers,  order  it  to  transfer  technology  or  patents 
royalty-free  to  competitors,  or  forbid  the  defendant  from  further 
expansion  in  that  industry.  But  since  the  studies  of  Scherer  and 
others  indicate  that  plant  economies  of  scale  larger  than  7  percent 
of  a  market  are  very  rare,  it  is  unlikely  that  a  monopoly  firm  will  be 
able  to  justify  itself  by  reference  to  its  size. 

In  the  tradition  of  the  antitrust  laws,  this  deconcentration  pro- 
posal requires  the  government  not  to  regulate  an  industry  but  to 
make  it  competitive  in  a  one-shot  transaction.  Those  who  oppose 
such  '"big  government"  action  effectively  insulate  big  business  de- 
predations from  public  scrutiny.  It  takes  a  peculiar  conservative 
vision  to  oppose  government  intervention  for  competition  yet  ac- 
quiesce to  the  private  governments  who  dominate  the  industrial 
economy.  Thurman  Arnold  saw  the  irony  in  the  toleration  of  big 


sive  people — and  explain*!  why  they  couldn't  do  anything  other  than  sell  it  to 
a  going  concern.  They  couldn't  possibly  divest  if. 

And  we  went  light  down  the  list  and  said  that  our  recommendations  to  the 
Commission  were  that  they  could  not — that  we  disapproved  the  sale  of  this 
company  to  them.  The  resui;  was  just  incredible.  In  only  a  matter  of  weeks, 
which  can  only  mean  that  these  guys  are  even  more  ingenious  that  1  thought,  or 
else  they  had  a  contingency  plan  all  along,  P&G  attorneys  came  back  with  a 
proposal  for  spinning  it  off,  establishing  a  new  company.  .  .  .  Subsequently, 
[Clorox  was  spun  off  and]  has  thrived. 
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business  "so  long  as  the  organization  was  not  called  the  govern- 
ment, and  therefore  did  not  disturb  the  smooth  process  of  accus- 
tomed ritual."  As  more  conservatives  like  Simons,  Burns,  and  Rin- 
fret  appreciate  that  reduction  of  monopoly  power  helps  free 
enterprise  and  renders  big  government  less  necessary,  deconcentra- 
tion  will  be  at  hand. 
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Corporate  Power  and  Economic  Apologetics: 
A  Public  Policy  Perspective 

Walter  Adams* 


I  take  as  my  text  for  today  a  chapter  from  both  ecclesiastical  and  profane 
history.  The  date  is  1610.  Galileo  Galilei,  armed  with  his  telescope,  has 
scanned  the  heavens  and  discovered  the  Jupiter  satellites.  But  a  learned  pro- 
fessor, articulating  the  orthodoxy  and  wisdom  of  his  time,  rejects  what  Galileo 
has  seen-. 

We  know  —  he  said  —  that  there  are  seven  planets  and  only  seven,  because 
there  are  seven  openings  in  the  human  head  to  let  in  the  light  and  air-  two  e/es, 
two  ears,  two  nostrils,  and  a  mouth.  And  the  seven  metals  and  various  other  ex- 
amples also  show  that  there  have  to  be  seven.  Besides,  the  stars  are  invisible  to 
the  naked  eye,-  therefore  they  do  not  influence  human  events;  therefore  they 
are  useless;  therefore  they  do  not  exist        (Quod  erat  demonstrandum  )  ' 

Not  unlike  that  Padua  professor,  economists  today  also  profess  a  conven- 
tional orthodoxy.  Be  they  neoclassicists  or  Keynesians,  they  theorize  on  the 
assumptions  that  (1)  the  consumer  is  king  in  the  marketplace,  and  (2)  the 
Citizenry   controls    its    government.    They    generally   conclude    that,    except   for 

[From  "Industrial  Concentration:  The  New  Learning,"  ed'rted  by  Goldschmid, 
Mann  and  Weston;  Boston:  Little,  Brown  &  Co.;  1 974;  pp.  360-77.  Reprinted  with 
permission  of  the  publisher.] 

"  Distinguished  University  Professor  and  Professor  of  Economics,  /vWh.gan  State 
University. 

1  .  Quoted  in  Frank  H.  Knight,  Intelligence  and  Democratic  Action  [Harvard  Univ. 
»ress  1  960),  p.  57. 
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minor  abberations  and   imperfections,  free  markets  and  democratic  political 
institutions  add  up  to  an  effective  system  of  social  control. 

APOLOGETICS   I:   HORIZONTAL   POWER 

Having  changed  the  name  of  our  discipline  from  political  economy  to  eco- 
nomics, the  purveyors  of  the  current  orthodoxy  pretend  that  power  does  not 
exist  or  that,  at  worst,  it  causes  only  minor  and  transitory  distortions  in  an 
otherwise  workable  system.  There  is  one  exception.  Even  orthodox  economists 
accord  scientific  recognition  to  monopoly  or  horizontal  market  power,  i.e.,  the 
influence  exercised  by  a  single  seller  or  a  group  of  dominant  sellers  over  price 
and  output  decisions  in  the  marketplace. 

But  horizontal  market  power,  they  are  quick  to  point  out,  is  a  problem  more 
troublesome  in  theory  than  in  practice.  After  all,  in  most  markets  there  are 
mitigating  forces  —  notably  interindustry  or  substitute  competition,  counter- 
vailing power,  and  the  Schumpeterian  gales  of  creative  destruction  —  which 
tend  to  neutralize  the  effectiveness  of  horizontal  power  combinations.  Thus., 
the  theory  of  interindustry  competition2  tells  us  that  a  high  concentration  level 
in  the  tin  can  industry  is  reduced  to  practical  insignificance  by  the  substitute 
competition  of  glass  bottles,  paper  cartons,  and  plastic  containers.  The  domi- 
nance of  the  major  oil  companies  is  neutralized  by  the  availability  of  such 
substitute  fuels  as  coal,  nuclear  energy,  oil  shales,  tar  sands,  and  nuclear, 
solar,  and  geothermal  energy.  Similarly  according  to  the  theory  of  counter- 
vailing power,  the  real  restraints  on  a  firm's  dominance  are  not  vested  in  its 
competitors,  but  in  its  suppliers  and  customers;  they  are  imposed,  nor  from 
the  same  side  of  the  market  but  from  the  opposite  side.''  Hence  industrial 
concentration  is  no  cause  for  concern;  monopolistic  exploitation  is  more  con- 
jecture than  reality.  Finally,  according  to  Professor  Schumpeter,  the  capitalist 
process  is  rooted  not  in  classical  price  competition,  but  rather  the  competition 
from  the  new  commodity,  the  new  technology,  the  new  source  of  supply,  the 
new  type  of  organization  —  competition  which  commands  a  decisive  cost  or 
quality  advantage  and  which  strikes  not  at  the  margin  of  the  profits  and  out- 
puts of  existing  firms,  but  at  their  very  foundations  and  their  very  lives.  The 
very  essence  of  capitalism,  according  to  Schumpeter,  is  the  perennial  gale  of 
creative  destruction  in  which  existing  power  positions  and  entrenched  advan- 
tage are  constantly  displaced  by  new  organizations  and  new  power  com- 
plexes This  gale  of  creative  destruction  is  not  only  the  harbinger  of  progress, 
but  also  the  built-in  safeguard  against  the  vices  of  monopoly  and  privilege.4 

These  apologetics,  of  course,  are  based  on  the  rather  arrogant  assumption 
'hat    only    economists    understand    the    mitigating    forces    which    limit    a    firm's 


2.    See,    e.g  ,    Ciair    Wilcox,      On    the    Alleged    Ubiquity    of   Oligopoly,"    American 
Economic  Review  Proceedings    40  (May   1950),  pp.  67-73. 

3  j.    K      Galbraith,    American    Capitalism      The    Concept    of    Countervailing    Power 
(Houghton  Mifflin  1952). 

4  Joseph    A.    Schumpeter,    Copito/ism,    Socialism,    and    Democracy    (Harper    Bros 
19421. 
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market  power.  The  presumption  is  that  monopolists  or  oligopolists  are  either 
unaware  of  these  forces  or,  more  importantly,  that  they  accept  them  with  pas- 
sive resignation.  The  reverse  is  true.  Businessmen  are  quite  sensitive  to  their 
power  position,  and  constantly  strive  to  liberate  themselves  from  the  forces 
which  limit  their  discretion  and  confine  their  freedom  of  action.  Thus,  on  the 
interindustry  competition  front,  the  tin  can  oligopolists  appreciate  the  desir- 
ability of  market  extension  mergers  into  glass,  paper,  and  plastic  containers. 
The  major  oil  companies,  as  Table   27  indicates,   are  fully  cognizant  of  the 

TABLE  27 
Diversification  in  the  Energy  Industries  by  the  25  Largest  Petroleum  Companies, 

Ranked  by  Assets,  1970 


Energy 

Industry 

Petroleum  Company 

Rank  in 
Assets 

Gas 

Oii 

Shale 

Coal 

Uranium 

Tar  Sands 

Standard  Oil  (N.J.) 

1 

X 

X 

X 

X 

X 

Texaco 

2 

X 

X 

X 

X 

Gulf 

3 

X 

X 

X 

X 

X 

Mobil 

4 

X 

X 

X 

Standard  Oil  of  Cal. 

5 

X 

X 

Standard  Oil  (Indiana) 

6 

X 

X 

X 

X 

Shell 

7 

X 

X 

X 

X 

X 

Atlantic  Richfield 

8 

X 

X 

X 

X 

X 

Phillips  Petroleum 

9 

X 

X 

X 

X 

Continental  Oil 

10 

X 

X 

X 

X 

Sun  Oil 

1  1 

X 

X 

X 

X 

X 

Union  Oil  of  Ca1. 

12 

X 

X 

X 

Occidental  ! 

13 

X 

X 

Cities  Service 

14 

X 

X 

X 

X 

Getty2 

15 

X 

X 

X 

Standard  Oil  (Ohio)  3 

16 

X 

X 

X 

X 

Pennzoil  United,  Inc. 

17 

X 

X 

Signal 

18 

X 

Marathon 

19 

X 

X 

Amerada-Hess 

20 

X 

X 

Ashland 

21 

X 

X 

X 

X 

Kerr-McGee 

22 

X 

X 

X 

Superior  Oil 

23 

X 

X 

Coastal  States 

Gas  Producing 

24 

X 

Murphy  Oil 

25 

X 

-    -  -  ■   —  -—      -     - 

-  -    ■ 

— 

--  -:  -       :  -    -:  : 

.      :■■- —      - 

Source-  National  Economic  Research  Associates.   Washington,   DC. 

1  .    Includes  Hooker  Chemical  Company. 

2  Includes  Sketly  and  Tidewater. 

3.    Includes  reported  British  Petroleum  assets 
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advantages  derived  from  control  over  such  substitute  fuels  as  coal,  oil  shale, 
and  nuclear  energy,  and  are  merging  into  these  fields  with  remarkable  suc- 
cess. (According  to  a  House  of  Representatives  Small  Business  Subcommittee, 
the  majors  already  control  approximately  84  percent  of  United  States  oil  re- 
fining capacity;  about  72  percent  of  the  natural  gas  production  and  reserve 
ownership;  30  percent  of  domestic  coal  reserves  and  20  percent  of  the  do- 
mestic production  capacity;  and  over  50  percent  of  the  uranium  reserves  and 
25  percent  of  the  uranium  milling  capacity. '  While  there  are  no  reliable  data 
on  control  over  oil  shales,  the  majors  have  already  begun  their  apparently  suc- 
cessful campaign  to  invade  the  government's  multitrillion  barrel  domain  by 
organizing  joint  ventures  to  lease  federal  shale  lands.'1)  In  short,  firms  subject 
to  interindustry  competition  fully  understand  its  potential  danger,  the  need  to 
subvert  it,  and  the  action  required  to  accomplish  that  objective. 

Similarly,  with  respect  to  countervailing  power,  dominant  firms  are  not  un- 
aware of  the  discipline  to  which  it  subjects  them.  They  proceed,  therefore, 
with  such  strategies  as  vertical  integration,  top-level  financial  control,  and 
tacit  vertical  collusion  to  blend  the  opposite  sides  of  the  market  into  one  — 
to  combine  "original"  and  "countervailing"  power  into  a  framework  of  co- 
alescing power."  In  doing  so,  they  once  again  neutralize  one  of  the  forces 
which  ostensibly  makes  horizontal  concentration  compatible  with  the  public 
interest. 

Finally,  with  respect  to  the  gale  of  creative  destruction,  it  is  quite  apparent 
that  firms  with  market  power  appreciate  the  danger  of  the  gale  and  the 
damage  it  might  cause.  Instinctively,  they  understand  that  storm  shelters  have 
to  be  built  to  protect  themselves  against  this  destructive  force,  because  the 
mechanism  which  is  of  undoubted  public  benefit  carries  with  it  exorbitant 
private  costs.  And  so  they  build  private  storm  shelters  wherever  possible 
within  the  parameters  of  benign  neglect  by  the  antitrust  authorities;  and, 
where  private  monopolies  and  cartels  are  patently  unlawful,  unfeasible,  or 
inadequate,  they  increasingly  turn  to  the  government  for  succor  and  support. 
Those  who  possess  entrenched  power  need  not  be  told  that  manipulating  the 
state  for  private  ends  is  perhaps  the  most  felicitous  instrument  for  insulating 
themselves  against,  and  immunizing  themselves  from,  the  Schumpeterian  gale. 
In  sum,  the  market  forces  on  which  orthodox  economists  seem  to  rely  as  an 
amelioration  and  mitigation  of  horizontal  power  concentrations  do  not  con- 
stitute what  can  reasonably  be  called  an  effective  control  mechanism.  These 
forces  may  operate  in  the  right  direction,  but  they  provide  no  systematic  struc- 
tural safeguards,  nor  do  they  compel  conduct  which  in  any  predictable  sense 
will  serve  the  public  interest. 


5  Concentration   by   Compering  Raw   Fuel  industries   in   the   Energy  Market  and  Itt 
Impact  on  Smoll  Business,  92nd  Congress,  2nd  Session  (1972) 

6  See,  eg.,    Woll  Street  loumal,  February   13,    1974 

7.  For  an  extended  critique  of  the  countervailing  power  theory,  see  W.  Adams, 
"Competition,  Monopoly,  and  Countervailing  Power,"  Quarterly  Journal  of  Econom 
res,  67  (November  1953),  pp    469-492. 
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APOLOGETICS   II:  VERTICAL   POWER 

Vertical  power,  orthodox  economists  assure  us,  has  no  economic  signifi- 
cance except  as  an  extension  of  preexisting  horizontal  market  control.  If  re- 
straint of  trade  exists,  it  is  the  horizontal  elements  that  need  to  be  singled  out 
for  remedial  treatment,  not  the  vertical  structure. H  Robert  Bork,  before  he  be- 
came solicitor  general,  explained  the  issue  as  follows:  monopoly  power  is  the 
power  to  alter  market  price;  such  power  depends  on  percentage  control  of 
the  market  and  ease  of  entry;  vertical  integration  does  not  change  either  the 
degree  of  market  control  or  the  ease  of  entry;  vertical  integration  does  not 
affect  price  policy  because  an  integrated  firm  will  maximize  profits  at  each 
level  and  set  output  as  though  each  level  at  which  it  operates  were  indepen- 
dent from  all  other  levels  (except  in  the  bilateral  monopoly  case);  the  vertical 
squeeze,  therefore,  is  an  optical  illusion  —  representing  nothing  more  than 
price  cutting  at  one  level  in  the  vertical  chain.9  Bork's  policy  conclusion  was 
that  "in  the  antitrust  context  the  law  should  not  concern  itself  at  all  with 
vertical  integration  by  acquisition,  growth,  or  contract.  This  is  to  say  that  there 
should  be  no  antitrust  law  about  vertical  mergers,  exclusive  dealing  contracts, 
resale  price  maintenance  or  dealer  market  division  by  individual  manufac- 
turers or  suppliers,  or  any  other  vertical  relationships."  '"  Or  as  Sam  Peltzman 
put  it  more  succinctly,  "the  appropriate  vertical  integration  policy  is,  in  fact, 
no  policy  at  all."  n 

This  begs  the  question.  It  is  undoubtedly  true  that  vertical  integration,  ab- 
sent horizontal  power,  poses  no  policy  problem,  but  it  is  also  true  that  vertical 
integration  is  a  mechanism  for  harnessing  market  power  and  transmitting  it 
through  successive  stages  of  production  and  distribution.  As  Corwin  Edwards 
points  out: 

[S]o  long  as  the  vertically  integrated  concern  is  self-contained,  its  occupancy  of 
successive  stages  in  the  process  of  production  and  distribution  does  not  accord  it 
additional  power  beyond  that  which  springs  from  its  proportion  of  the  market  at  a 
particular  stage  or  from  its  aggregate  size  But  where  such  a  concern  has  been 
disproportionately  integrated,  so  that  at  one  or  more  stages  of  production  or  dis- 
tribution it  acts  as  supplier  or  customer  for  enterprises  with  which  it  is  in  compe- 
tition at  later  stages,  the  existence  of  vertical  integration  may  become  the  basis  for 
a  special  type  of  power.  If  a  disproportionately  integrated  concern  is  big  enough 
to  be  important  to  its  competitors,   it  has  the   power  to  squeeze  them.'^ 

8.  J  J  Spengler,  "Vertical  Integration  and  Antitrust  Policy,"  Journal  of  Political 
Economy    58  (August  1950),  pp.  347-352. 

9.  Robert  Bork,  Vertical  Integration  and  the  Sherman  Act  The  Legal  History  of 
a   Misconception,"    77    U     Chi.   L     R«v..    194  201    tl954:.    italics   supplied 

10  Vertical  Integration  and  Competitive  Processes."  in  Weston  and  Peltzman 
eds .,  Public  Policy   Toward  Mergers    Goodyear  Pubi.  Co     1  969i,  p.  1  49. 

11.  Issues  in  Vertical  Integration  Policy  "  in  Weston  ond  Peltzman  supra  n  '  0, 
at  176. 

12.  Corwin   D.  Edwards,  Maintaining  Competition  'McGraw-Hill   1949],   p.  98. 
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A  firm  so  integrated  can  discipline  its  nonintegrated  competitors  through  a 
foreclosure  of  access  to  markets,  denial  of  supplies,  or  manipulation  of  rela- 
tive prices  so  as  to  effect  a  simple  or  double  squeeze.  Vertical  integration, 
therefore,  when  it  is  combined  with  elements  of  horizontal  power  and  dual 
distribution,  can  be  made  a  formidable  barrier  to  entry.  It  becomes  a  struc- 
tural obstacle  to  workable  competition  and  tends  to  relegate  competition  to 
the  interstices  and  fringes  of  an  industry. 

The  petroleum  industry  is  a  case  in  point.  Consider,  for  example,  the  com- 
bined effect  of  vertical  integration  and  the  depletion  allowance  on  inde- 
pendent refiners.  The  depletion  allowance  encourages  the  integrated  com- 
panies to  report  their  profits  at  the  crude  oil  stage  rather  than  at  the  refining 
or  marketing  stage.  The  majors  have  an  incentive,  therefore,  to  post  a  high 
price  on  crude  oil  which  they  then  "sell"  to  their  own  refineries  as  well  as  to 
independents.  For  the  vertically  integrated  companies,  the  high  price  for  crude 
is  simply  a  bookkeeping  transaction.  Its  effect  is  to  increase  profits  on  crude, 
reduce  tax  payments,  and  (in  spite  of  lower  profits  at  the  refining  stage)  to 
increase  total  profits  for  the  integrated  concern.  For  the  independent  refiner, 
by  contrast,  the  increase  in  crude  prices  means  a  decrease  in  both  refining 
profits  and  total  profits;  being  nonintegrated,  he  cannot  recoup  the  narrowed 
margins  in  refining  at  some  other  stage  of  operations. 

By  way  of  illustration,  assuming  a  27  V2  percent  depletion  allowance,  an 
integrated  concern  that  can  supply  77  percent  of  its  refinery  needs  with  its 
own  crude  oil  production  stands  to  gain  from  an  increase  in  crude  prices  even 
if  the  increase  is  not  passed  on  at  the  refining  stage.  If  the  integrated  com- 
pany has  a  self-sufficiency  ratio  in  excess  of  38.5  percent,  it  stands  to  gain 
even  if  it  passes  on  only  one-half  of  the  crude  oil  price  increase.'  *  In  other 
words,  an  integrated  company  could  decide  to  operate  its  refineries  at  zero 
or  subnormal  profits  and  thus  discipline,  squeeze,  or  bankrupt  the  noninte- 
grated refiners  who  are  both  its  customers  for  crude  and  its  competitors  in  the 
sale  of  refined  products.  (Incidentally,  fifteen  of  the  top  seventeen  refiners  in 
the  United  States  have  a  crude  oil  self-sufficiency  ratio  in  excess  of  38.5 
percent.)  u 

As  the  FTC  concluded  in  its  recent  petroleum  report,  >%The  [vertical  in- 
tegration] system  contained  all  the  elements  essential  to  a  squeeze  on  refining 
profits  and  could  be  overcome  only  if  the  potential  refining  entrant  could 
enter  [the  industry]  on  a  vertically  integrated  basis."  '  '  By  thus  raising  the 
cost  of  entry  at  the  refining  stage,  verticol  integration  in  and  of  itself  becomes 
a  formidable  entry  barrier  which  few  newcomers  can  afford  ro  hurdle.  It  is 
also  a  barrier  to  the  established  independent  refines,  many  of  whom  eventu- 
ally   give    up    the    batHe   for   survival    and    sell    out   to   their    integrated    rivals. 


13     Cf     M     dp   Chazeau   and    A.    E     K at>r, ,    /p'eqrai'on   and    Compe'ition   ,n   the   Pe 
troleum  Industry   (Yale   Un.v     Press    1959)    pp    221    222 

14.  FTC  Preliminary  Staff  Report,   Investigation  of  the  Petroleum  Industry  (1973),  p. 
20 

15.  Id.  at  26 
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(Acquisitions  of  independent  refiners  accounted  for  40.7  percent  of  the  in- 
crease in  refining  capacity  among  the  top  twenty  oil  companies  between 
1959  and  1969.) 

The  control  of  pipelines  by  the  vertically  integrated  majors  poses  a  similar 
problem,  if  the  pipeline  sets  a  rate  well  above  the  competitive  cost  of  trans- 
porting crude  oil,  for  example,  this  imposes  no  burden  on  the  majors  who  own 
the  pipeline.  To  them,  it  is  a  bookkeeping  transaction  involving  a  transfer  of 
funds  from  the  refinery  operation  to  the  pipeline  operation.  But  to  the  non- 
integrated  refiner,  an  excessive  pipeline  charge  is  a  real  cost  increase  which 
he  cannot  recoup  elsewhere  and  which  places  him  at  a  competitive  disadvan- 
tage vis-a-vis  his  integrated  competitors. 

The  integrated  majors  can  also  use  their  control  of  pipelines  as  an  entry 
barrier  if  they  choose  to  exclude  or  limit  flows  of  crude  oil  to  the  indepen- 
dents. According  to  the  FTC  report, 

this  can  be  done  by  (1)  requiring  shipments  of  minimum  size,  (2)  granting  inde- 
pendents irregular  shipping  dates,  (3)  limiting  available  storage  at  the  pipeline 
terminal,  (4)  imposing  unreasonable  product  standards  upon  independent  customers 
of  pipelines,   and    (5)   employing   other   harassing   or  delaying   tactics.1'' 

Thus,  in  petroleum  as  elsewhere,1,  vertical  integration  can  be  used  as  an 
instrument  for  parlaying  horizontal  power  at  one  stage  into  strategic  leverage 
over  another.  Such  power  is  not,  as  orthodox  economists  would  have  us  be- 
lieve, an  "optical  illusion."  It  is  the  very  real  power  to  decide  whether  non- 
integrated  competitors  shall  be  tolerated,  disciplined,  coerced,  or  excluded. 
It  is  the  power  to  determine  the  conditions  for  entry  and  the  rules  for  survival 
in  an  industry.  A  vertical  oligopoly  has  this  power,  because  its  members  are 
not  constrained  to  play  the  economist's  game  of  short-run  profit  maximization 
and  are  free,  therefore,  to  pursue  the  more  important  long-run  goal  of  pro- 
tecting themselves  and  the  entire  industry  structure  from  competitive  erosion. 

APOLOGETICS    III:   CONGLOMERATE   POWER 

Conglomerate  power,  according  to  the  conventional  wisdom,  has  even  less 
significance  than  vertical  power.  As  Donald  Turner  puts  it: 


16     Ibid. 

17.  See.  eg,  W  Adams  end  I  8  Dirlam,  Steel  Imports  and  Vesica!  Oligopoly 
Power,"  American  fcTaom.r  Review,  54  'September  1964),  pp  626-655.  In  the  pub- 
lic utility  sector  a  monopolist  I'ke  AT&T  may  extend  its  power  from  the  service  field, 
where  if  is  subiert  to  legulafior:  into  the  field  of  equipment  manufacture,  in  which 
there  are  no  corresponding  checKs  and  balances  FCC.  Report  of  the  investigation 
of  the  Telephone  Industry  in  the  United  States  1939')  cited  in  Edwards,  supra  n.  12, 
at  98-99  A  patent  holder  may  also  try  to  use  his  legal  monopoly  power  in  one  fieid 
to  gain  dominance  in  another  totally  different  market  by  exploiting  vertical  leverage 
in  a  buyer-seller  relationship  See.  e  g..  International  Salt  Co  .  Inc.  v.  United  States, 
332  U.S   392  t1947j. 
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The  rules  developed  for  determining  the  validity  of  horizontal  and  vertical  mergers 
clearly  will  not  do  for  conglomerate  acquisitions  generally.  In  the  familiar  types 
of  horizontal  and  vertical  merger  cases,  the  Supreme  Court  has  come  to  place  im- 
portant if  not  decisive  weight  on  the  share  of  the  relevant  markets  controlled  by 
the  acquiring  and  acquired  companies.  .  .  .  But  whatever  significance  can  be 
attached  to  market  shares  in  these  cases,  quite  clearly  the  significance  becomes  less 
when  we  deal  with  conglomerate  mergers,  and  indeed  may  vanish  altogether.18 

Why?  Because  in  a  conglomerate  merger,  it  is  hard  to  imagine  a  substantial 
lessening  of  competition  resulting  from  the  joinder  of  tv/o  firms  operating  in 
different  geographical  areas  (market  extension  mergers)  or  in  different 
product  lines  (product  extension  mergers)  or  in  altogether  dissimilar  industries 
(pure  conglomerates).  How  can  there  be  a  lessening  of  competition  if  none 
existed  between  acquirer  and  acquired  to  begin  with? 

Take  a  specific  case:  I.T.T.,  a  multinational  conglomerate  giant,  acquires 
O.  M.  Scott,  a  producer  of  grass  seed  with  a  significant  but  not  dominant 
share  of  the  grass  seed  market.  Conventional  theory  attaches  no  significance 
to  this  merger,  since  I.T.T.  was  not  even  remotely  involved  in  the  production  of 
grass  seed  prior  to  the  merger.  Since  I.T.T. -Scott  has  no  larger  share  of  the 
market  than  the  independent  O.  M.  Scott  had  before  the  merger,  and  there- 
fore presumably  no  greater  control  over  price,  the  conventional  theorist  sees 
no  need  to  be  concerned.  Indeed,  if  a  hundred  companies  in  different  fields 
were  to  merge  into  one,  the  theorist  would  see  no  accretion  of  power  in  such 
an  amalgamation,  because  no  change  could  be  observed  in  the  respective 
market  shares  of  the  formerly  independent  firms.  Their  horizontal  market 
power  —  i.e.,  their  monopoly  power  —  would  be  no  greater  after  than  it  was 
before  the  merger.  In  short,  so  the  argument  runs,  absolute  size  is  absolutely 
irrelevant.11' 

To  those  untutored  in  the  mystery  and  esoterica  of  economics,  it  might  seem 
relevant  that  the  newcomer  to  the  grass  seed  business  happens  to  be  I.T.T.; 
that  this  vast  international  organization,  with  assets  of  more  than  $8  billion 
and  400,000  employees,  "is  constantly  working  around  the  clock  —  in  67 
nations  on  six  continents,  in  activities  extending  from  the  Arctic  to  the  Ant- 
arctic and  quite  literally  from  the  bottom  of  the  sea  to  the  moon,"  2"  that 
I.T.T.'s  list  of  officers  and  directors  has  included  such  luminaries  as  a  former 
secretary  general  of  the  United  Nations,  a  former  premier  of  Belgium,  two 
members  of  the  British  House  of  Lords,  a  member  of  the  French  National  As- 
sembly, a  former  president  of  the  International  Bank  for  Reconstruction  and 
Development,  and  a  former  director  of  the  C.I.A.;2'  that  the  newcomer  hap- 
pens to  be  a  corporation  which  has  sufficient  access  to  the  corridors  of  gov- 

18.  Donald   F.  Turner,      Conglomerate  Mergers  and  Section  7  of  the  Clayton  Act. 
48  Harv.  L.  Rev.,   1315-1316  (1965) 

19.  Report  of  the  Attorney  Generals  National  Committee  to  Study  the  Antitrust 
Laws  (1955),  p.  325. 

20     I.T.T.,  Annual  Report  (1968),  p.  7. 

21.  See  testimony  by  W.  F.  Mueller,  Senate  Small  Business  Committee,  Hearings, 
Role  of  Giant  Corporations,  Part  2,  1971.  pp.  1097-1098. 
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ernment  power  to  offer  the  CIA.  and  the  National  Security  Council  a  grant 
of  $1  million  to  assist  in  the  overthrow  of  a  constitutional  Latin  American 
republic,-22  that  it  is  a  political-economic  entity  which  can  propose  a  5400,000 
donation  to  finance  the  Republican  National  Convention,  and  then  miracu- 
lously persuade  the  Justice  Department  to  forego  an  appeal  of  three  I.T.T. 
merger  cases  to  the  Supreme  Court  and  settle  instead  for  an  amiable  consent 
decree.23 

Pretending  that  a  firm  with  I.T.T.'s  absolute  size  and  aggregate  power  is  a 
run-of-the-mill  newcomer  to  the  grass  seed  business  is  not  unlike  the  sugges- 
tion that  injecting  Kareem  Abdul  Jabbar  into  a  grade  school  basketball  game 
would  have  no  impact  on  preexisting  power  relationships  or  the  probable  out- 
come of  the  contest.  As  Kenneth  Elzinga,  counsel  to  former  Antitrust  Chief 
Richard  McLaren,  explains: 

The  Scott  seed  company,  under  the  aegis  of  I.T.T.,  will  find  the  federal  govern- 
ment far  more  approachable  than  it  ever  did  in  its  independent  status.  And  Scott 
is  more  likeiy  to  use  this  position  to  gain  favors  regarding  taxes,  import  competi- 
tion, government  contracts,  and  other  amenities  which  give  if  an  advantage  over 
its  rivals,  thereby  lessening  competition  in  the  grass  seed  industry.  .  .  .  Note  also 
that  I.T.T. -Scott  will  probably  not  have  to  pummel  competing  grass  seed  companies, 
in  a  manner  reminiscent  of  John  D.  Rockefeller,  to  persuade  them  to  shun  aggres- 
sive, competitive  behavior.  The  rival  managers  need  not  be  graduates  of  the 
Wharton  School  to  realize  that  their  old  adversary  Scott  must  now  command  more 
respect.  And  common  sense  tells  us  that  potential  competitors,  possibly  willing  to 
spar  with  an  independent  Scott,  will  look  elsewhere  before  entering  the  ring  with 
an  I.T.T.-Scoft.24 

In  short,  conglomerate  power  does  make  a  difference.  It  derives  not  from 
monopoly  or  oligopoly  control  of  a  particular  market,  but  from  diversification 
over  a  whole  range  of  markets.  It  enables  a  firm,  endowed  with  absolute  size 
and  the  deep  purse,  to  lloutbid,  outspend,  and  outlose"  its  smaller  rivals,2"' 
and  thus  to  insure  its  survival  almost  irrespective  of  its  performance.  Finally, 
as  recent  events  have  demonstrated,  it  conveys  a  unique  access  to  political 
power  and  the  opportunity  to  transform  the  state  into  an  instrument  of  privi- 
lege creation  and  protection. 

22.  See  Subcommittee  on  Multinational  Corporations  of  the  Senate  Committee  on 
Foreign  Relations,  Report,  The  International  Telephone  and  Telegraph  Company  and 
Chile,  1970-7?.  93rd  Congress,  1st  Session  at  4  5  June  21,  1973;.  See  also  N.Y. 
Time*,   February   28,    1974. 

23     W     F.   Mueller,       The    ITT.    Sertlement     A    Deal    With    Justice V     Industrial   Or 
ganization  Review,   1      1973),   pp    6?  86    Harlan  M.  Blake,      Beyond   rh<=  I  T  T.  Case,  ' 
Harper  s  Magazine  June  1  972,   pp    74  78 

24.  VV.  Adams,      Politics,   Power  and  "ie  large  Corporation,       forthcoming!. 

25.  C     D.   Edwards.      Conglomerate   Business  as  a  Source  of   Power,"   in   National 
Bureau  for   Economic   Research    ed.,   Business   Concentration  and  Price  Policy   iPrince 
ton   Univ.    Press    1955);   see   also   Harian   M.    Blaise,      Conglomerate   Mergers   and    the 
Antitrust  Laws,"  73  Co/um     L.  Rev.  555-592  (1973). 
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THE    PUBLIC    POLICY   QUESTION 

The  essence  of  a  firm's  economic  power  is  the  ability  to  insulate  itself  from 
the  social  control  mechanism  imposed  by  the  market  or  by  government  or  by 
both.  It  is  the  capacity  "to  avoid  market  or  political  sanctions  for  poor  per- 
formance." '''  The  basic  elements  of  such  power  are  the  ability  ( 1 )  to  exploit 
mutual  interdependence,  and  (2)  to  erect  barriers  against  new  competition, 
and  thus  stifle  the  emergence  of  alternative  sources  of  supply.  The  manifesta- 
tions of  this  power  may  occur  in  a  horizontal,  vertical,  or  conglomerate  struc- 
tural context. 

If  this  be  so,  what  is  the  appropriate  social  control  mechanism  to  deal  with 
economic  power?  Demsetz  gives  us  a  Hobson's  choice: 

Should  our  efforts  be  directed  to  the  task  of  reducing  the  degree  of  government 
intervention,  or  should  we  seek  fo  restructure  industries  and  to  modify  the  com- 
petitive tactics  used  by  firms?  Those  who  subscribe  to  the  belief  that  self-sufficient 
monopoly  is  the  main  problem  will  answer  this  question  by  seeking  more  interven- 
tion, while  those  who  see  the  source  of  monopoly  in  government  intervention  will 
seek  to  reduce  the  role  of  government  in  our  economy."' 

Demsetz  himself  clearly  opts  for  the  latter  course  of  action,  but  feels  that  its 
implementation  ,vis  hardly  the  province  of  the  economist." 

I  find  part  of  Demsetz'  argument  highly  persuasive.  Indeed,  some  twenty 
years  ago,  in  Monopoly  m  America.  The  Government  as  Promoter,  Horace 
Gray  and  I  concluded  that  the  great  aggregations  of  power  in  this  country 
are  not  the  will  of  God.  They  do  not  conform  to  some  inexorable  law  of  na- 
ture. They  are  not  a  response  to  technological  or  economic  imperatives.  We 
found  that,  in  large  measure,  these  power  aggregations  are  the  result  of  un- 
wise, discriminatory,  and  privilege-creating  actions  of  government.  They  are 
the  creatures  of  political  power  exercised  as  a  reflection  of,  and  on  behalf  of, 
private  economic  power.2" 

Conceding,  therefore,  that  government  is  a  promoter  of  monopoly,  the 
political  economist  still  faces  two  additional  questions.  First,  is  the  government 
the  only  villain  or  is  it  probable  that,  even  in  the  absence  of  government  in- 
tervention, private  interests  will  succeed  in  forging  conspiracies,  mergers,  and 
monopolies  which  are  immune  from  public  control  and  contrary  to  the  public 
interest7  Second,  if  the  government  is  indeed  the  only  culprit,  is  this  not 
largely  a  reflection  of  the  power  distribution  in  the  economy'  Is  it  not  impera- 
tive to  strive  for  a  decentralization  of  the  power  structure  precisely  in  order 
to  reduce  the  likelihood  that  government  will  become  an  Elizabethan  hand- 
maiden   of    private    interests'    I    submit    that    both    these    auestions    must    be 

26     W.  J     Adams,     'MaiicI  Structure  and  Corporate  Power,''  74  Co/urn.  L.  Rev.  — 
1974). 

27.    '  Two  Sysfems  ot   Belief  About  Monopoly,"  this  volume    Chapter   4. 
28     W .   Adams   and   H     AA.   Gray     Monopoly     n   America     The    Government  ai   Pro 
.•noter   :Macnillan    1955) 
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answered  in  the  affirmative.  As  political  economists  and  heirs  of  Adam  Smith, 
and  as  a  gesture  to  empirical  relevance,  we  simply  cannot  afford  to  assume 
that  politics  and  economics  operate  in  separate,  hermetically  sealed  spheres. 2;* 

Let  me  illustrate  this  proposition  —  again  by  reference  to  the  petroleum  in- 
dustry. Here,  government  has  certainly  played  the  role  described  by  Demsetz 
and  others.  In  the  name  of  conservation  and  national  defense,  it  has  provided 
the  indispensable  legal  underpinnings  for  an  industrywide  cartel.  It  has  done 
for  the  oil  companies  what  they  could  not  legally  do  for  themselves  without 
violating  the  per  se  prohibitions  of  the  antitrust  laws  against  price-fixing  and 
market  allocations. 

The  process  is  familiar,  although  for  the  moment  it  may  be  of  only  historical 
interest.  The  Bureau  of  Mines  in  the  Department  of  the  Interior  publishes 
monthly  estimates  of  the  market  demand  for  petroleum  (at  desired  prices,  of 
course),  thus  establishing  a  national  production  quota.  Under  the  Interstate 
Oil  Compact,  approved  by  Congress,  these  estimates  are  broken  down  into 
quotas  for  each  of  the  oil-producing  states  which,  in  turn,  through  various 
prorationing  devices,  allocate  "allowable  production"  to  individual  weiis.  Oil 
produced  in  violation  of  these  prorationing  regulations  is  branded  as  "hot 
oil,"  and  the  federal  government  prohibits  its  shipment  in  interstate  com- 
merce. Also,  to  buttress  this  output-restriction  and  price-maintenance  scheme 
against  potential  competition,  the  government  protects  the  industry  with  a  tariff 
of  10.5  cents  per  barrel  on  crude  oil  and  with  import  quotas  (belatedly  sus- 
pended in  May  1973).  Finally,  to  top  off  these  indirect  subsidies  with  more 
visible  favors,  the  government  authorizes  oil  companies  to  charge  off  a  22 
percent  depletion  allowance  against  their  gross  income,  to  "expense"  their 
intangible  drilling  costs,  and  to  apply  their  foreign  tax  and  royaliy  payments 
as  an  offset  against  their  obligations  to  the  United  States  Treasury. 

The  absurdity  of  these  government  restrictions  hardiy  requires  detailed  com- 
ment. For  example,  it  is  incontrovertible  that  the  import  quotas  —  originally 
justified  by  national  self-sufficiency  and  national  defense  considerations  — 
had  the  following  deleterious  effects:'"  (1)  supply  was  artificially  limited  and 
domestic  prices  were  artificially  raised;  (2)  domestic  reserves  were  utilized  at 
an  accelerated  rate  while  foreign  production  was  artificially  kept  out  of  the 
American  market;  (3)  the  United  States  was  'ess  self-sufficient  in  1974  than  it 
was  when  the  import  restraints  were  first  imposed;  (4)  the  construction  of 
domestic  refinery  capacity  —  a  key  factor  in  the  current  energy  crisis  —  was 
inhibited  by  the  systematic  exclusion  of  foreign  crude  oil,  and  (5)  the  tax 
payer  was  forced  to  subsidize  overseas  operations  which  yielded  no  benefits 
to  him. 

29  See  eg.,  J.  K  Golbraith's  presidential  address  to  the  American  Economic 
Association,  '  Power  and  the  Useful  Economist,"  American  Economic  Review,  63 
^arch    1973),   pp.    Ml. 

30  See,  eg  ,  testimony  by  Jesse  Markham  and  A.  E  Kahn  before  the  Special 
Subcommittee  on  Integrated  Oil  Operations  of  the  Senate  Committee  on  the  Interior 
and  Insular  Affairs,  93rd  Congiess,  1st  Session  (December  12  1973  and  November 
28,  1  973,  respectively). 
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The  only  tangible  result  of  the  government's  policy  of  restrictionism,  protec- 
tionism, and  subsidization  was  to  entrench  the  control  of  the  multinational  oil 
giants,  and  to  enable  them  to  run  the  industry  as  a  government-sanctioned 
cartel. 

This  type  of  governmental  intervention  in  the  market  mechanism,  however, 
is  only  part  of  the  explanation  for  the  industry's  structure,  conduct,  and  per- 
formance. Private  action  played  a  quite  significant  role.  Thus,  not  content  with 
the  storm  shelters  built  by  the  government  to  protect  them  from  competition, 
the  major  oil  companies  have  used  their  government-subsidized  cash  flows 
(roughly  $10  billion  annually)  as  a  war  chest  to  finance  an  aggressive  hori- 
zontal, vertical,  and  conglomerate  acquisition  program.  Between  1956  and 
1968,  the  20  majors  negotiated  a  total  of  226  mergers  to  solidify  their  domi- 
nance over  crude,  refining,  and  natural  gas;  to  acquire  control  over  such  sub- 
stitute fuels  as  coal  and  atomic  energy;  to  integrate  vertically  into  such  fields 
as  fertilizers,  plastics,  and  other  chemicals;  and  to  expand  in  purely  con- 
glomerate directions  such  as  crushed  stone,  sand  and  gravel,  foods,  paper, 
brooms  and  brushes,  and  automatic  vending  machines.  Most  dramatic,  per- 
haps, were  the  mergers  between  fully  integrated  majors  —  each  representing 
hundreds  of  millions  of  dollars  in  assets  —  consummated  during  the  last  de- 
cade (see  Table  28).  Consolidation  of  control  proceeded  undisturbed  by  the 
entry  of  newcomers,  the  threat  of  potential  entry,  or  serious  efforts  by  the 
government  to  attack  along  the  antitrust  front.  Indeed,  throughout  this  period, 
the  government  seemed  to  be  a  policeman  looking  the  other  way.'1 

In  addition  to  outright  mergers,  the  major  oil  companies  have  used  joint 
ventures  as  a  convenient  and  expedient  method  for  implementing  their  market 
control.  Table  29  shows  the  prevalence  of  joint  ventures  in  bidding  for  federal 

TABLE  28 
Mergers  Between  Major  Integrated  Oil  Companies,  1961-1970 


_  Assets  .         .       ,  -.  Assets 

Date  Acquiring  Company  .  Acquired  Company  ^  Mi)  . 


1961 

Standard   of   Cal. 

$2,782.3 

Standard   of   Ky. 

$      141.9 

1965 

Union   Oil   of  Cal. 

916.5 

Pure   Oil 

766.1 

1966 

Atlantic    Refining 

960  4 

Richfield  Oil 

499.6 

1967 

Getty  Oil  Co 

659.2 

Tidewater  Oil  Co. 

1,011.1 

1968 

Sun    Oil    Co. 

1,598.5 

Sunray   DX  Oil  Co. 

749.0 

1969 

Amerada   Petrol. 

471.1 

Hess  Oil 

491  5 

1969 

Atlantic   Richfield 

2,450.9 

Sinclair  Oil 

1.851.3 

1970  Standard   of  Ohio  772  7  British  Petrol.   Corp.-  627  3 

*  Par'ial  acquisition  involving  less  than    100  percent  of  acquired  firm's  total  assets 

31.  See  the  testimony  of  Mark  J.  Green  before  the  Senate  Subcommittee,  supra 
n.  30  {November  29,  1973?.  detailing  the  futility  of  antitrust  action  against  the  petro- 
leum  industry. 
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TABLE  29 
Joint  Bidding  in  Federal  Offshore  Lease  Sales,  1  970-1  972 


Company 


Number  of  Number  of 

Independent  Bids  Joint  Bids 


Amerada-Hess  0  168 

Amoco  6  321 

Atlantic  Richfield  1 2  293 

Chevron  79  1 08 

Cities  Service  7  372 

Continental  27  384 

Exxon  80  0 

Getty  0  281 

Golf  17  32 

Marathon  24  214 

Mobil  8  1 03 

Phillips  0  169 

Shell  59  93 

Sun  115  2 

Texaco  15  32 

Union  0  245 


offshore  lease  sales.  Their  effect  on  competition,  as  Walter  Mead  has  demon- 
strated, is  tantamount  to  rigging  bids: 

In  any  given  sale,  it  is  obvious  that  when  four  firms  .  .  .  ,  each  able  to  bid  inde- 
pendently, combine  to  submit  a  single  bid,  three  interested,  potential  bidders 
have  been  eliminated;  i.e.,  the  combination  has  restrained  trade.  This  situation  does 
not  differ  materially  from  one  of  explicit  collusion  in  which  four  firms  meet  in 
advance  of  a  given  sale  and  decide  who  among  them  should  bid  (which  three 
should  refrain  from  bidding)  for  specific  leases  and,  instead  of  competing  among 
themselves,  attempt  to  rotate  the  winning  bids  The  principal  difference  is  that 
explicit  collusion  is  illegal/'2 

Similar  joint  ventures  are  employed  by  the  major  oil  companies  in  their 
control  of  interstate  pipelines  (see  Table  30)  and  their  overseas  dominion  (see 
Table  31).  Reinforced  by  top-level  financial  interlocks,  ;<  and  apparently  im- 
mune from  successful  antitrust  attack,  they  are  the  cement  which  binds  to- 
gether a  loose-knit  cartel  into  a  cozy  system  of  mutual  interdependence 

In   short,   as  the  case  of  'he   petroleum   industry   so   dramatically   illustrates, 


32  Walter  J  Mead,  The  Competitive  Significance  of  Joint  Ventures  Antitrust 
Bulletin,  12  jFali  1967),  p  839.  One  would  suppose  that  this  practice  is  clearly  pro- 
scribed by  the  per  se  tule  under  Section  1  of  the  Sherman  Art.  as  articulated  by 
the  Supreme  Court  in  United  States  v.  Socony-Vacuum  Oil  Co,  3  10  US.  150,  224 
n.  59.  ;1940). 

33.  Stanley  H.  Ruttenberg,  The  American  Oil  Industry  A  Failure  of  Antitrust  Policy 
(Marine  Engineers'   Beneficial  Assn.   1973). 
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TABLE  30 
Typical  Joint  Ventures  in  the  Oil  Pipeline  Industry 


Pipeline  Company  Co-Owners 


Percent  Held 
by  Each 


Colonial  Pipeline  Co.                                     Amoco  14.3 

(assets  =  $480.2  mil.)                                   Atlantic  Richfield  1 .6 

Cities  Service  14.0 

Continental  7.5 

Phillips  7.1 

Texaco  14.3 

Gulf  16.8 

Sohio  9.0 

Mobil  11.5 

Union  Oil  4.0 

Olympic  Pipeline  Co.                                     Shell  43.5 

(assets  =  $30.7  mil.)                                   Mobil  29.5 

Texaco  27.0 

West  Texas  Gulf                                           Gulf  57.7 

Pipeline  Co.                                                      Cities  Service  1  1 .4 

(assets  =  $19.8  mil.)                                     Sun  12.6 

Union  Oil  9.0 

Sohio  9.2 

Texas-New  Mexico                                         Texaco  45.0 

Pipeline  Co.                                                      Atlantic  Richfield  35.0 

(assets  =  $30.5  mil.)                                     Cities  Service  10.0 

Getty  10.0 


public  policy  must  come  to  grips  with  private  action  to  restrain  trade  and  to 
entrench  power  as  well  as  with  governmental  policies  of  restrictionism,  pro- 
tectionism, and  subsidization.  It  is  not  an  either/or  choice.  If  the  ultimate 
objective  is  free  markets  and  a  decentralized  economic  power  structure,  we 
have  no  alternative  but  to  attack  on  both  fronts. 

PUBLIC    POLICY   RECOMMENDATIONS 

if  it  is  our  objective  to  control  the  behavior  and  performance  of  large  cor- 
porations through  a  system  of  competitive  markets  and  a  decentralized  power 
structure,   our   agenda  for  action  should   include  the  following  public   policies 

First,  and  probably  most  important,  the  government  must  refrain  from  in- 
tervening in  markets  which,  in  the  absence  of  such  interference,  would  be 
workably  competitive.  In  the  words  of  Adam  Smith,  it  may  be  difficult  to  ,%pre' 
vent  people  of  the  same  trade  from  sometimes  assembling  together,"  but 
government  "ought  to  do  nothing  to  facilitate  such  assemblies;  much  less  to 
render  them  necessary."  Government  should  abjure  the  role  of  the  mercantilist 
state  in  sanctioning  and  legitimizing  private  privilege. 

An  initial  step  might  be  to  reexamine  the  role  of  the  so-called  independen' 
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TABLE  31 

Selected  Major  International  Joint  Ventures  of 

Large  Integrated  Petroleum  Companies 


Arabian  American  Oil  Co. 

Texaco  30.00% 

Exxon  30.00 

Chevron  30.00 

Mobil  10.00 

1971   crude  production  =  1,449.05  mii.  bbls. 

Iranian  Oil  Participants,  Inc. 


Mobil 

7.00°/„ 

Exxon 

7.00 

Chevron 

7.00 

Texaco 

7.00 

Gulf 

7.00 

B.  P. 

40.00 

Shell 

14.00 

Atlantic 

1.67 

Signal 

.83 

Getty 

.83 

1  971  crude  production  =  1 .3  bil.  bbls. 
Iraq  Petroleum  Co. 


B.  P. 

23.750°/, 

Shell 

23  750 

Exxon 

11.875 

Mobil 

1  1.875 

Kuwait  Oil  Co., 

Lrd. 

Gulf 

50.00% 

B.P 

50.00 

1971  crude  production  =  1.27  bil.  bbls. 


regulatory  commissions,  which  probably  represent  the  least  felicitous  experi- 
ment in  American  economic  statecraft.  The  history  of  these  commissions  shows 
that  what  starts  as  regulation  almost  inevitably  winds  up  as  protection.  The 
power  *o  license  becomes  the  power  to  exclude;  the  regulation  of  rates,  a 
system  of  price  supports;  the  surveillance  of  mergers,  an  instrument  of  con 
centration,  and  the  supervision  of  business  practices,  a  pretext  for  harassing 
the  weak,  unorganized,  and  politically  underprivileged.  '4 

In  some  industries  which  are  inherently  competitive  and  where  there  are  no 
substantial  economies  of  scale  !e  g.,   trucking),  gradual  bu*  foral  deregulation 
is    both    feasible   and   desirable.    In   other   industries   (e.g.,    airlines,    television 
communications!  where  competition  cannot  be  allowed  full  sway  or  where  gov- 
ernment cannot  avoid   active   participation   in   the   economic    gome,   the  basic 

34.    See,   e.g.,   W.   Adams,      The    Role   of  Competition    in   the   Regulated    Industries 
American  Economic  Review  Proceeding*,  48  (May   1958j,  pp.  527-543 
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guidelines  should  militate  toward  maximum  possible  decentralization.  In  most 
cases,  the  technological  constraints  are  so  broad  as  to  permit  infinitely  more 
competition  than  the  regulatory  bureaucracies  have  shown  a  willingness  to 
tolerate.  Congress  should  compel  them  by  legislative  mandate  to  utilize  com- 
petition and  diversification,  wherever  possible,  as  the  paramount  instrument 
for  promoting  the  public  interest,'"'  and  the  Antitrust  Division  should  continue 
to  wage  its  unceasing  battle  against  the  neomercantilist  restrictionism  which  is 
the  hallmark  of  these  commissions. 

Another  step  forward  would  be  the  repeal  of  tariffs,  import  quotas  (man- 
datory and  "voluntary"),  "anti-dumping"  statutes,  "Buy  American"  regula- 
tions, and  similar  devices  to  exclude  foreign  competition.  Not  only  are  they  a 
tax  on  domestic  consumers  and  a  subsidy  to  the  sheltered  industries,  but  the 
capstone  of  any  policy  to  protect  entrenched  economic  power.  It  is  time  to 
recognize  the  wisdom  of  Gottfried  Haberler's  observation  that  "free  inter- 
national trade  is  probably  the  best  anti-monopoly  policy." 

These  examples  are  merely  suggestive  of  the  many  areas  in  which  a  re- 
orientation in  the  role  of  government  can  contribute  mightily  to  a  deconcentra- 
tion  of  economic  power.  They  illustrate  how  a  government  can  govern  best  by 
governing  least. 

Second,  as  a  short-run  alternative  to  a  comprehensive  restructuring  of  major 
concentrated  industries,  Congress  should  enact  a  new  antitrust  law  to  control 
the  conduct  of  giant  firms  —  especially  those  types  of  conduct  which  entail 
serious  structural  consequences.  Under  this  law,  drafted  along  lines  suggested 
by  Louis  B.  Schwartz,3'1  any  corporation  with  assets  in  excess  of  $250  million, 
or  any  corporation  which  ranks  among  the  top  eight  producers  in  an  industry 
where  the  eight-firm  concentration  ratio  is  70  percent  or  higher,  shall  be  pro- 
hibited from: 


35.  In  McLean  Trucking  Co.  v.  United  States,  321  U.S.  67  (1944),  which  involved 
a  trucking  merger  under  Section  5  of  the  Transportation  Act,  Mr.  Justice  Douglas 
stated  the  proper  standard  for  accommodating  antitrust  policy  and  regulatory  policy: 
"[S]ince  the  public  interest'  includes  the  principles  of  free  enterprise,  which  have 
long  distinguished  our  economy,  I  can  hardly  believe  that  Congress  intended  them  to 
be  swept  aside  unless  they  were  in  fact  obstacles  to  the  realization  of  the  national 
transportation  policy.  But  so  far  as  we  know  from  the  present  record  that  policy  may 
be  as  readily  achieved  on  a  competitive  basis  as  through  the  present  type  of  con- 
solidation. At  least  such  a  powerful  combination  of  competitors  as  is  presently  pro- 
jected is  not  shown  to  be  necessary  for  that  purpose  .  .  [Administrative  authority  to 
replace  the  competitive  system  with  a  cartel  should  be  strictly  construed.  I  would 
read  §5  of  the  Transportation  Act  so  as  to  make  for  the  greatest  possible  accommo- 
dation between  the  principles  of  competition  and  the  national  transportation  policy. 
The  occasions  for  the  exercise  of  the  administrative  authority  to  grant  exemptions 
from  the  antitrust  laws  should  be  closely  confined  to  those  where  the  transportation 
need  is  clear. "  Id.  a*  94  (dissenting  opinion) 

36.  Louis  B.  Schwartz,  'Monopoly,  Monopolizing,  and  Concentration  of  Market 
Power:  A  Proposal,"  in  A  Phillips,  ed.,  Perspectives  on  Antitrust  Policy  (Princeton  Univ. 
Press  1965),  pp.  117-128. 
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1.  acquiring  the  stock,  assets,  or  property  of  another  company; 

2.  granting  or  receiving  any  discrimination  in  price,  service,  or  allow- 
ance, except  where  such  discrimination  can  be  demonstrated  to  be  justi- 
fied by  savings  in  cost; 

3.  engaging  in  any  tie-in  arrangements  or  exclusive  dealerships;  and 

4.  participating  in  any  scheme  of  interlocking  control  over  any  other 
corporation. 

In  addition,  such  firms  shall  be  obligated  to: 

5.  perform  the  duties  of  a  common  carrier  by  serving  all  customers  on 
reasonable  and  nondiscriminatory  terms; 

6.  license  patents  and  know-how  to  other  firms  on  a  reasonable  roy- 
alty basis;  and 

7.  pursue  pricing  and  product  policies  calculated  to  achieve  capacity 
production  and  full  employment. 

Note  that  the  foregoing  provisos  do  not  limit  the  growth  of  giant  firms  on 
the  basis  of  superior  efficiency,  technological  innovation,  or  market  success. 
They  are  designed  only  to  limit  growth  artificially  induced  via  merger,  and  to 
prevent  the  extension  of  existing  market  power  by  means  of  selected  restric- 
tive practices.  As  such,  these  provisos  are  a  forthright  recognition  of  the  fact 
that  industrial  giantism  has  social  and  economic  consequences  of  pervasive 
impact.  As  in  the  case  of  public  utilities,  decisions  which  profoundly  affect  the 
public  interest  should  not  be  entrusted  to  a  private  industrial  oligarchy. 

Third,  Congress  should  undertake  a  major  amendment  of  the  antitrust  laws 
to  accomplish  basic  structural  reform  along  the  lines  suggested  in  the  Neal 
report  (see  Appendix  C)  and  Senator  Hart's  Industrial  Reorganization  Act  (see 
Appendix  B).  The  new  law  should  be  based  on  the  explicit  recognition  that  in- 
dustries which  do  not  have  a  competitive  structure  are  not  likely  to  evidence 
competitive  behavior  nor  to  perform  competitively  in  the  public  interest. 

Finally,  to  promote  institutional  or  yardstick  competition,  the  Congress 
might  as  a  last  resort  create  public  corporations  in  selected  industries  which 
over  time  have  exhibited  high  and  persistent  levels  of  concentration.  The 
goal  here  would  not  be  to  eliminate  private  enterprise  by  nationalization,  but 
to  subject  a  noncompetitive  industry  to  the  challenge  of  a  T.V.01. -style  com- 
petitor. 

Whatever  policy  or  combination  of  policies  we  finally  adopt  should,  in  the 
final  analysis,  be  determined  by  the  kind  of  society  we  want.  As  Allyn  A. 
Young  said  long  ago: 

Most  of  the  more  weighty  discussion  of  the  economic  advantages  of  monopoly 
have  to  do  with  the  effect  of  monopoly  upon  the  aggregate  production  of  wealth 
measured  in  terms  either  of  subjective  satisfaction  or  of  objective  commodity  units. 
Even  from  this  point  of  view  the  case  for  monopoly  is  exceedingly  dubious  and, 
at  best,  has  a  validity  that  is  restricted  and  conditioned  in  many  ways.  Moreover, 
such  considerations  are  relatively  unimportant  compared  with  matters  like  the  effect 
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of  monopoly  upon  distribution,  upon  the  scope  for  individual  initiative,  upon  eco- 
nomic opportunity  in  general,  and  upon  a  host  of  social  and  political  relations. 
In  short,  it  is  a  question  less  of  the  relative  "economy"  of  monopoly  or  competi- 
tion than  of  the  kind  of  economic  organization  best  calculated  to  give  us  the  kind 
of  society  we  want.  Until  our  general  social  ideals  are  radically  changed,  it  will 
take  more  than  economic  analysis  to  prove  that  it  would  be  sound  public  policy  to 
permit  monopoly  in  that  part  of  the  industrial  field  where  competition  is  possi- 
ble." :,T 


37.    Allyn  A.  Young,      The  Sherman  Act  and  the  New  Antitrust  Legislation,"  Journal 
of  Political  Economy,  23  (1915),  p.  214. 
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THE  SOCIAL  CONTROL  OF  ECONOMIC  POWER* 
Willard  F.  Mueller** 

For  nearly  nine  decades,  antitru?+  policy  has  been  our  chief  instru- 
ment of  social  control  of  private  economic  power  outside  the  "natural" 
monopoly  industries.  I  begin  my  comments  with  my  conclusion:  antitrust 
policy  has  failed  in  the  past  and  will  likely  fail  in  the  future.  True, 
things  might  have  been  worse  had  it  not  been  for  the  antitrust  laws.  But 
this  is  little  consolation.  To  persist  in  relying  solely  on  policies 
that  have  failed  is  to  give  substance  to  critics'  assertions  that  anti- 
trust is  a  charade,  an  anachronism,  an  excuse  for  inaction,  an  apology 
for  the  status  quo. 

What,  then,  must  we  do  to  be  saved?  Must  we  abandon  the  field  to 
powerful  private  holders  of  economic  power?  Must  we  embrace  a  comprehen- 
sive system  of  controls. mandating  that  the  holders  of  power  perform  in 
the  public  interest?  Or,  must  we  nationalize  much  of  our  economic  system 
to  insure  that  it  performs  as  the  "people"  wish? 

I  find  each  of  these  alternatives  unpalatable.  Nor  are  they  likely 
to  be  embraced  by  the  American  people  in  this  century.  Rather,  I'm 
inclined  toward  an  eclectic  approach  that  continues  policies  that  have 
worked,  improves  on  those  that  show  promise,  and  pursues  new  initiatives 
in  areas  where  old  ways  have  failed  us. 

But  before  suggesting  any  agenda  for  the  social  control  of  economic 
power,  let  us  consider  briefly  the  sources,  magnitude,  and  consequences 
of  excessive  economic  power. 


♦Presented  at  Notre  Dame  University,  December  1,  1976,  as  part  of  its  lec- 
ture series  on  "New  Directions  in  Public  Policy."  A  revised  version  of 
this  paper  will  be  published  by  Notre  Dame  University  in  1977. 

**W1ll1am  F.  Vilas  Research  Professor  of  Agricultural  Economics,  Professor 
of  Economics,  Professor  in  the  Law  School,  University  of  Wisconsin-Madison. 
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The  Power  of  the  Modern  Corporation 

The  economic  power  of  the  large  modern  corporation  eclipses  that  of 
business  enterprise  familiar  to  the  framers  of  the  Sherman  Act  of  1890. 
Although  the  great  merger  movement  around  1900  centralized  control  over 
much  of  manufacturing,  at  the  time  1t  was  a  much  smaller  part  of  the  econ- 
omy. Whereas  in  1900  Income  originating  in  manufacturing  and  agriculture 
was  about  equal,  today  manufacturing  1s  ten  times  larger.  And  relative 
to  today's  industrial  giants,  the  "big"  businesses  around  the  turn 
of  the  century  were  as  infants  compared  to  adults.  Today  our  two  largest 
industrial  corporations,  alone,  have  greater  sales  (after  adjusting  for 
Inflation)  than  did  all  manufacturing  companies  combined  in  1900. 

Moreover,  the  largest  corporations  have  expanded  rather  steadily 
their  share  of  an  ever  growing  economy.  Two  hundred  corporations  control 
about  two-thirds  of  all  assets  of  corporations  engaged  primarily  in  manu- 
facturing. Much  of  the-expansion  in  the  relative  growth  of  the  largest 
corporations  was  accomplished  through  mergers  and  acquisitions,  especially 
during  the  merger  movement  of  the  1920s  and  during  the  post-World  War  II 
movement  that  climaxed  in  1966-1969,  but  continues  today. 

The  typical  large  corporation  is  not  simply  big  in  absolute  terms. 
It  operates  1n  many  Industries,  most  of  which  are  highly  concentrated, 
and  considers  the  world  its  marketplace.  Although  the  pursuit  of  profit 
1s  still  its  major  goal,  this  pursuit  often  takes  the  modern  corporation 
Into  political  affairs,  both  nationally  and  internationally. 

In  sum,  the  power  of  the  large  corporation  is  rooted  in  concentrated 
markets,  its  conglomerate  and  multinational  make-up,  and  Its  huge  size. 
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These  characteristics  both  confer  power  on  corporate  decision  makers 
and  serve  as  vehicles  for  bringing  the  power  to  bear.— 

The  national  and  international  omnipresence  of  the  huge  corporation 

may  best  be  visualized  by  an  example.  My  favorite  for  this  purpose  is 

2/ 
ITT,  which  I  have  come  to  know  better  than  most.— 

Like  many  other  conglomerates,  ITT  is  a  leading  defense-space  com- 
pany. But  unlike  most  others,  it  is  also  a  vast  international  organi- 
zation which,  according  to  Its  annual  report,  "is  constantly  at  work 
around  the  clock— in  67  nations  on  six  continents,"  in  activities  ex- 
tending "from  the  Arctic  to  the  Antarctic  and  quite  literally  from  the 
bottom  of  the  sea  to  the  moon...." 

In  1961,  ITT  embarked  on  a  major  diversification-through-merger  pro- 
gram. During  1961-68  it  acquired  52  domestic  and  55  foreign  corporations, 
with  the  acquired  domestic  companies  alone  holding  combined  assets  of 
about  $1.5  billion.  During  1969  ITT's  board  of  directors  approved  22 
domestic  and  11  foreign  acquisitions.  The  three  largest— Hartford  Fire 
Insurance  Co.,  Grinnell  Corp.,  and  Canteen  Corp.— added  over  $2  billion, 
which  brought  its  acquisitions  total  for  the  decade  to  near  $4  billion,  far 
ahead  of  any  other  company.  Since  1969  it  has  acquired  over  50  domestic 
and  foreign  firms. 

Before  engaging  in  this  massive  merger  program  in  1960,  ITT  ranked 
34th  among  America's  manufacturing  companies  and  43rd  among  the  industrials 
of  the  world.  In  1975,  it  ranked  11th  among  America's  industrial  companies 


—  W.F.  Mueller,  "Conglomerates:  A  Nonindustry,"  in  W.  Adams,  The  Struc- 
ture of  American  Industry,  1 977 . 

2/ 

—  The  author  was  an  economic  expert  in  the  government's  merger  cases  in- 
volving ITT.  See  also,  Willard  F.  Mueller,  "The  ITT  Settlement:  A 
Deal  with  Justice,"  The  Industrial  Organization  Review,  Spring  1973, 
pp.  68-86. 
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and,  with  376,000  employees,  was  the  fourth  largest  private  industrial 
employer  of  the  rforld. 

ITT  has  retained  its  telecommunications  leadership,  ranking  as  the 
world's  second  largest  manufacturer  oi  such  products  and  the  largest 
outside  the  United  States.  Most  of  Its  other  operations  originated  in 
acquisitions  of  leading  firms  in  such  diverse  businesses  as  industrial 
and  consumer  electrical,  electronic  and  other  industrial  products,  life 
Insurance,  consumer  finance,  car  rentals,  hotels,  baking,  chemical  cellu- 
lose and  lumber,  residential  construction  and  silica  for  the  glass,  chemi- 
cal, metallurgical,  ceramic  and  building  Industries. 

If  another  merger  of  major  dimensions  with  American  Broadcasting  Co. 
had  not  been  abandoned  in  January  1968  after  a  challenge  by  the  Department 
of  Justice,  ITT  would  have  been  established  also  as  a  leader  in  U.S.  radio 
and  television  broadcasting.  It  also  would  have  been  engaged  in  the  opera- 
tion of  motion  picture  theaters  and  amusement  centers,  the  manufacture  and 
sale  of  phonograph  records  and  publishing. 

Significantly,  most  of  ITT's  acquired  assets  came  not  from  small, 
ailing  companies,  but  from  profitable  corporations  that  were  already 
leaders  in  their  field:  Rayonier  Corp.  had  assets  of  $292  million  and 
was  the  world's  leading  producer  of  chemical  cellulose;  Continental  Baking 
Co.  had  assets  of  $186  million  and  was  the  world's  largest  baking  and 
cake  company;  Avis,  Inc.,  had  assets  of  $49  million  and  was  the  world's 
second  largest  car  rental  system;  Sheraton  Corp.  of  America,  with  assets 
of  $286  million,  was  the  world's  largest  hotel  and  motel  system;  Levitt  & 
Sons,  Inc.,  assets  of  $91  million,  was  the  leading  builder  of  single- 
family  dwellings;  Grinnell  Corp.,  assets  of  $184  million,  was  the  largest 
producer  of  automatic  fire  protection  systems;  Canteen  Corp.  had  assets 
of  $140  million  and  operated  one  of  the  largest  vending  machine  systems; 
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Hartford  F1re  Insurance  Corp,  was  one  of  the  oldest  and  largest  property 
and  casualty  Insurance  writers,  with  assets  of  $1.9  billion. 

Although  ITT  is  primarily  a  manufacturing  corporation,  selling  to 
and  from  thousands  of  other  businesses,  it  also  touches  directly  the  lives 
of  millions  of  consumers  who  can  buy  furnishings  for  their  homes  with  per- 
sonal loans  from  one  of  ITT's  finance  subsidiaries;  buy  radios,  phono- 
graphs, tape  recorders,  and  TV  sets  made  by  ITT  in  Germany  and  England; 
insure  their  homes  at  ITT-Hartford  Fire  Insurance;  buy  their  life  insurance 
from  one  of  ITT's  life  insurance  subsidiaries;  invest  their  savings  in  ITT- 
Hamllton  Management  mutual  funds;  munch  on  ITT-Continental  bakery  products; 
savor  an  ITT-Smithfield  ham;  stay  at  hotels  or  motels  owned  by  ITT-Sheraton; 
buy  books  from  ITT's  Bobs-Merrill  publishing  division  or  attend  one  of 
ITT's  technical  and  business  schools.  Finally,  had  the  ABC-ITT  merger 
not  been  blocked  by  the  Justice  Department,  Americans  could  have  been 
ITT's  guest  for  an  evening  of  TV  viewing. 

Moreover,  part  of  each  of  your  tax  dollars  spent  on  defense  and  space 
programs  goes  to  ITT,  which  is  one  of  the  nation's  leading  prime  defense 
contractors.  ITT  maintains  Washington's  "hot  line"  to  Moscow,  mans  the 
Air  Force  Distant  Early  Warning  (DEW)  system  and  the  giant  Ballistic  Mis- 
sile Early  Warning  System  (BMEW5)  sites  in  Greenland  and  Alaska. 

With  its  numerous  foreign  operations,  ITT  is  an  important  force  in 
International  economic  affairs.  Some  ITT  employees  are  better  known  in 
circles  of  International  diplomacy  than  in  business.  They  have  included 
such  notables  as  former  UN  Secretary  General  Trygve  Lie  as  director  of 
ITT-Norway  and  one-time  Belgium  Premier  Paul -Henry  Spaak  as  a  director  of 
ITT-Belg1um;  two  members  of  the  British  House  of  Lords;  a  member  of  the 
French  National  assembly;  and  at  home  John  A.  McCone,  former  Director  of 
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the  CIA  and  Eugene  R.  Black,  a  prominent  figure  in  international  economic 
and  political  circles.  It  is  not  unfair  to  ask  whether  such  men  are  on 
ITT's  board  because  of  their  business  acumen  or  their  prestige  in  inter- 
national politics. 

The  growing  multinational  character  of  huge  conglomerates  raises 
Important  issues  concerning  their  national  allegiances.  Their  multi- 
national make-up  inevitably  creates  dual  loyalties  that  make  it  difficult 
to  perceive  how  their  dealings  at  home  and  abroad  serve  the  American 

national  interest.  This  problem  is  well  illustrated  by  ITT's  involvement 

3/ 
in  the  internal  affairs  of  Chile  and  elsewhere.— 

Quite  clearly,  massive  conglomerate  corporations  like  ITT  have  di- 
mensions of  economic  and  political  power  extending  beyond  that  held  by 
the  traditional  large  corporations  which,  while  large  in  absolute  terms, 
are  more  narrowly  specialized  in  relatively  few  lines  of  industry. 

An  Agenda  for  Reform 

There  is  no  single,  simple  policy  for  dealing  with  excessive  cor- 
porate power,  domestically  or  internationally.  I  underline  the  word 
excessive  lest  the  reader  infer  I  believe  our  entire  economic  system  is 
so  infested  with  market  power  as  to  make  any  treatment  an  act  in  futility. 
All  industries  are  not  highly  concentrated.  Indeed,  most  industries  are 
still  quite  competitive,  and  those  that  are  not  could  be  made  more  com- 
petitive if  we  had  the  desire  and  will  to  make  them  so.  ITT  is  not  the 
typical  multinational  corporation;  nor  do  all  holders  of  great  power 
corrupt  our  political  process. 


3/ 

—  The  International  Telephone  and  Telegraph  Company  and  Chile,  1970-71, 

Report  to  the  Committee  on  Foreign  Relations,  United  States  Senate  by 
the  Subcommittee  on  Multinational  Corporations,  Committee  Print,  June  21, 
1973;  Anthony  Sampson,  The  Sovereign  State  of  ITT,  Stein  &  Day,  New 
York,  1973. 
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Simply  put,  the  market  is  not  dead;  nor  are  all  large  corporations 
peopled  by  mischievous  evil  doers  indifferent  to  the  public  interest. 
We  must  acknowledge,  however,  the  reality  that  we  have  become  heavily 
dependent  upon  large  corporations  for  .unning  our  economy.  Whether  you 
like  it  or  not,  you  must  agree  with  ITT  Chairman  Harold  Geneen's  view 
that,  "Increasingly,  the  larger  corporations  have  become  the  primary 
custodians  of  making  our  entire  system  work."  But  acknowledging  this 
reality  also  raises  questions  of  legitimacy:  are  the  holders  of  power 
wielding  it  in  the  public  interest,  and  if  not,  what  can  and  should  be 
done  about  it? 

One  of  the  chief  problems  blocking  social  reform  is  that  too  many 
citizens  believe  that  because  reform  has  failed  in  the  past,  it  is  doomed 
to  fail  in  the  future.  They  have  become  cynical  and  feel  politically 
impotent,  believing  that  nothing  can  be  done  to  insure  that  the  holders 
of  power  can  be  required  to  work  in  harmony  with  the  broader  public  inter- 
est. Perhaps  they  are  right.  But  we  will  never  know  unless  they  are 
provided  with  alternatives  upon  which  they  can  express  their  views. 
What  I  propose  is  a  modest  beginning.  If  Americans  can  accomplish  some  of 
these  reforms,  an  adequate  constituency  exists  to  accomplish  other  needed 
steps  not  mentioned  here.  Time  permits  covering  only  three  areas. 

—Improving  the  Effectiveness  of  Antitrust 

—The  Role  of  Competition  Policy  in  Incomes  Policy 

— Regulating  the  Multinational  Corporation 

New  Antitrust  Initiatives 

The  antitrust  laws  are  potentially  powerful  instruments  for  insuring 
the  maintenance  or  achievement  of  an  effectively  competitive  economy. 
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And  they  have  had  some  outstanding  victories  in  recent  decades,  most 
notably  1n  controlling  illegal  mergers.  The  Sherman  Act  of  1890  and 
the  Clayton  Act  of  1914  prohibited  certain  types  of  mergers,  but  subse- 
quent Supreme  Court  decisions  rendereo  them  virtually  meaningless  policy 
Instruments.  This  changed  with  the  passage  of  the  Celler-Kefauver  Act 
of  1950.  Ouring  the  first  25  years  of  the  Act  the  antitrust  agencies 
challenged  over  1,000  acquisitions  in  over  400  complaints.-'  This  effort 
has  not  involved  an  assault  largely  on  small  companies,  as  some  have 
claimed.  Practically  all  challenged  acquisitions  (measured  by  assets) 
involved  large  acquiring  companies.-   Indeed,  most  industrial  corpora- 
tions with  assets  exceeding  $1  billion  have  been  challenged  one  or  more 
times. 

Even  more  important  than  the  actual  relief  resulting  from  these 
numerous  challenges  has  been  the  deterrent  effect  of  the  resulting  rules 
of  law  on  other  corporations  contemplating  mergers.-   Enforcement  has 
not,  however,  been  an  unqualified  success.  The  belated  assault  on  con- 
glomerate mergers  in  1969  foundered  on  what  Henry  Simons  called  "the 
orderly  process  of  democratic  corruption."  The  complaints  challenging 
three  large  mergers  by  ITT  were  aborted  by  an  ignominious  consent  set- 
tlement that  prevented  the  Supreme  Court  from  spelling  out  the  rules  of 
law  in  this  important  area.— ' 


-f   Unpublished  study  updating  W.F.  Mueller,  The  CeTier-Kefauver  Act: 
Sixteen  Years  of  Enforcement,  Report  to  the  Antitrust  Subcommittee, 
Committee  on  the  Judiciary,  House  of  Representatives,  October  16, 
1967. 


-  Ibid. 
&  Ibid. 
1/   Mueller,  "The  ITT  Settlement,"  op_.  cvt. 
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Since  then  the  antitrust  agencies  have  become  even  more  timid. 

They  have  shied  away  from  challenging  conglomerate  mergers,  as  well  as 

8/ 
assuming  a  weaker  stance  toward  other  types  of  mergers.— 

While  the  antitrust  authorities  have  earned  at  least  a  "B"  in  their 
enforcement  of  the  merger  law,  they  deserve  a  failing  grade  1n  dealing 
with  market  power.  Not  only  have  they  failed  to  attack  the  citadels  of 
entrenched  market  power,  but  they  have  seldom  even  unlimbered  their  heavy 
artillery.  And  on  the  infrequent  occasions  they  venture  into  battle, 
their  gunners  soon  grow  weary,  and  ultimately  abandon  the  field 
after  signing  a  peace  treaty  that  leaves  the  boundaries  of  power  vir- 
tually unchanged. 

Though  economists  may  quibble  about  the  precise  degree  and  trends 
of  market  power,  few  will  deny  that  in  many  industries  concentration  al- 
ready is  too  high  and  will  not  be  eroded  absent  public  action.  Virtually 
nothing  has  been  done  to  make  these  industries  more  competitive.  Fewer 
big  Sherman  Act  monopoly  cases  have  been  initiated  and  brought  to  suc- 
cessful conclusion  in  the  last  two  decades  than  in  the  first  two  decades 
of  the  century.  This,  despite  the  fact  that  contemporary  antitrusters 
have  many  more  resources  than  during  Theodore  Roosevelt's  day  when  the 

Antitrust  Division  "sallied  out  against  the  combined  might  of  great 

9/ 
corporations  with  a  staff  of  five  lawyers  and  four  stenographers."— 

Something  clearly  is  amiss.  It  is  not  merely  a  matter  of  will,  al- 
though since  Thurmond  Arnold's  day,  few  antitrust  officials  deserve  cita- 
tion in  that  thin  book,  "Profiles  in  Courage  in  the  Pursuit  of  Competition." 


—    See  testimony  of  Bruce  W.  Marion  and  Willard  F.  Mueller  before  the 
Joint  Economic  Committee,  March  30,  1977. 

-f  Richard  Hofstadter,  "What  Happened  to  the  Antitrust  Movement?"  in 
The  Business  Establishment,  Early  F.  Cheit  (ed.),  New  York:  John 
Wiley  &  Sons,  1966,  p.  114. 
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Perhaps  even  more  important  than  the  absence  of  the  will  to  act  is 
the  virtual  impossibility  of  antitrusters  waging  a  successful  legal  bat- 
tle with  today's  industrial  giants.  In  recent  years,  the  antitrust  agen- 
cies have  brought  four  big  monopoly  (or  shared-monopoly)  cases.  The  FTC 
brought  shared-monopoly  cases  against  the  leading  breafast  cereal  corpora- 
tions and  eight  leading  petroleum  companies.  After  over  four  years,  these 
cases  remain  hopelessly  bogged  down  in  the  early  stages  of  legal  proceed- 
ings. Nor  has  the  Department  of  Justice  fared  better  in  its  eight-year- 
old  case  against  IBM  and  three-year-old  suit  against  AT&T.  Both  are  far 
from  resolution. 

The  chief  problem  is  that  the  participants  in  these  legal  battles  are  so 
unevenly  matched.  The  public  often  views  government  as  a  "big,"  omnipotent 
force,  and  it  certainly  is  when  pitted  against  the  lone  citizen  or  small 
business.  But  this  is  a  false  image  when  it  comes  to  antitrust  litigation. 
For  example,  AT&T  is  committed  to  spend  $60  million  defending  itself, 
which  is  thrice  the  total  annual  budget  of  the  Antitrust  Division.  Let 
there  be  no  mistake  about  it:  the  Antitrust  Division  is  no  match  for 
"Mother  Bell." 

New  approaches  are  required  if  antitrust  is  to  be  more  than  "an  oc- 
casional legal  ceremony,"  as  Thurmond  Arnold  put  it,  perpetuating  the  myth 
that  we  actually  have  effective  public  policies  to  maintain  competition. 
I  have  three  modest  proposals  to  make  antitrust  a  more  viable  force: 
(1)  the  antitrust  laws  should  be  amended  to  simplify  the  industrial  restruc- 
turing process;  (2)  the  legislative  route  should  be  used  to  bring  about 
selective  restructuring;  and  (3)  the  Federal  Trade  Commission  should 
change  its  ways  and  pursue  the  mission  originally  assigned  it  by  Congress 
in  1914. 
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Strengthening  the  Antitrust  Laws 

New  legislation  would  accomplish  more  than  merely  strengthening  the 
Sherman  Act.  By  debating  the  issues  and  enacting  new  legislation,  the 
Congress  and  President  would  give  the  antitrust  agencies  a  new  mandate 
reaffirming  a  vigorous  procompetition  policy  through  judicious  industrial 
restructuring.  Two  new  antitrust  laws  are  needed. 

One  would  involve  the  general  approach  embraced  by  the  late  Senator 
Philip  Hart's  proposed  "Industrial  Reorganization  Act."  The  act  articu- 
lated standards  focusing  on  the  possession  of  market  power  in  contrast 
to  existing  case  law  preoccupied  with  issues  of  competitive  intent  and 
abuse  of  market  power. —  It  provided  for  a  "rebuttable  presumption  that 
monopoly  power  is  possessed"  if  certain  structural  and  performance 
criteria  were  met.  This  approach  would  greatly  simplify  the  legal  stan- 
dards, thereby  enabling  the  Antitrust  Division  to  act  more  effectively 
and  expeditiously. 

There  is  also  need  for  a  new  antimerger  law.  There  is  mounting 
evidence  that  conglomerate  mergers  not  only  adversely  affect  the  competi- 
tive process  in  many  subtle  ways  difficult  to  reach  under  existing  laws; 
they  also  are  unnecessarily  and  irrevocably  contributing  to  an  enormous 
centralization  of  economic  resources  in  a  few  hands.  Americans  have  long 
recognized  that  the  centralization  of  economic  power  is  inimical  to  our 
political  institutions  as  well  as  to  our  economy.  Former  Justice  William  0. 
Douglas  articulated  well  the  reasons  why  such  unnecessary  centralization 
should  not  be  tolerated: 


—  See  W.F.  Mueller,  Testimony  on  "The  Industrial  Restructuring  Act," 
before  the  Senate  Subcommittee  on  Antitrust  and  Monopoly,  U.S.  Senate, 
March  27,  1973. 
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Power  that  controls  the  economy  should  be  in  the  hands  of 
elected  representatives  of  the  people,  not  in  the  hands 
of  an  industrial  oligarchy.  Industrial  power  should  be 
decentralized.  It  should  be  scattered  into  many  hands 
so  that  the  fortunes  of  the  people  will  not  be  dependent 
on  the  whim  or  caprice,  the  political  prejudices,  the 
emotional  stability  of  a  few  self-appointed  men.  The 
fact  that  they  are  not  vicious  men  but  respectable  and 
social-minded  is  irrelevant. 

Because  growing  industrial  conglomeration  poses  threats  transcending 
economists'  narrow  view  of  a  merger's  impact  on  individual  markets,  a 
higher  standard  should  be  used  in  judging  large  conglomerate  mergers. 
Such  legislation  could  require  that  before  a  large  conglomerate  merger 
1s  permitted,  the  Federal  Trade  Commission  make  an  affirmative  find- 
ing that:  (1)  the  merger  did  not  have  the  effect  of  substantially  less- 
ening competition  under  existing  law;  and  (2)  the  merger  was  in  the  public 
Interest  because  it  promised  to  increase  competition,  efficiency,  or 
provide  other  positive  economic  benefits  in  which  the  public  would  share. 
A  large  conglomerate  merger  might  be  defined  as  one  where  the  acquiring 
firm  had  assets  exceeding  $250  million  and  the  acquired  exceeded  $50  mil- 
lion. The  FTC  would  also  be  required  to  hold  a  public  hearing  at  which 
the  Department  of  Justice  and  third  parties  could  present  evidence  on  the 
likely  effects  of  such  mergers.  Such  a  law  would  establish  special  stan- 
dards for  y/ery   large  mergers  and  require  antitrust  authorities  to  ac- 
count publicly  for  their  decisions  to  permit  or  reject  such  mergers. 

Legislatively  Mandated  Industrial  Restructuring 

Even  with  a  new  antitrust  law,  the  antitrust  agencies  will  still  be 
ill-equipped  to  tackle  certain  big  tasks.  In  these  cases,  history  proves 
the  advantages  of  direct  legislative  action  to  bring  about  industrial 
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restructuring.  Although  not  used  for  over  three  decades,  this  approach 
has  accomplished  much  more  restructuring  than  has  the  Sherman  Act.  The 
Public  Utilities  Holding  Company  Act  of  1935  required  massive  divestiture. 
Less  well  known  is  the  far  reaching  divestiture  required  by  the  Banking 
Act  of  1933,  which  divorced  investment  banking  and  commercial  banking. 
Likewise,  the  McKellar-Black  Air  Mail  Act  of  1934  forced  General  Motors 
to  relinquish  its  interests  in  various  airlines  and  aircraft  manufacturers. 

Areas  where  the  legislative  route  may  prove  essential  are  the 
divorcement  of  large  petroleum  companies  from  other  energy  sources,  the 
prohibition  of  certain  kinds  of  joint  ventures  in  the  petroleum  industry, 
and  the  divestiture  of  Western  Electric  from  AT&T.  These  are  matters 
that  likely  will  never  be  accomplished  by  antitrust  actions.  The  time 
seems  ripe  for  the  Congress  once  again  to  take  direct  action  in  bringing 
about  a  more  competitive  and  decentralized  economy. 

Redirecting  the  FTC's  Mission 

The  kindest  thing  many  commentators  often  say  about  the  FTC  is  that 
it's  good  to  have  some  competition  in  antitrust  enforcement.  But  this 
is  more  a  criticism  of  the  Antitrust  Division  than  a  justification  for 
the  FTC.  To  justify  its  existence  (outside  the  consumer  protection 
area)  the  FTC  must  do  more  than  compete  with  and  duplicate  the  Justice 
Department;  it  must  return  to  its  original  mission. 

Unhappily,  the  FTC  has  strayed  afar  from  its  original  Congressional 
mandate.  It  was  partly  created  as  a  successor  to  the  Bureau  of  Corporations, 
•formed  in  1903.  The  Congress  had  given  the  Commissioner  of  the  Bureau 
power  to  investigate  the  organization  and  competitive  behavior  of  cor- 
porations and  to  publish  reports  for  the  Congress,  the  President,  and  the 
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public—   A  premise  underlying  the  Bureau  was  that  the  public  was  en- 
titled to  know  the  facts  of  business  affairs,  because  as  Theodore  Roosevelt 
declared  in  his  first  inaugural,  "The  first  requisite  [of  corporate  ac- 
countability] is  knowledge,  full  and  complete;  knowledge  which  may  be 
made  public  to  the  world." 

During  1913-1914  the  Congress  debated  heatedly  alternative  ways  of 
dealing  with  the  increasing  centralization  of  power  that  the  Sherman  Act 
had  failed  to  stop.  Out  of  this  debate  came  the  FTC  Act  of  1914  that 
created  a  new  regulatory  commission  with  enforcement  and  investigative 
missions.  Its  enforcement  mandate  required  it  to  prohibit  specific  anti- 
competitive practices  spelled  out  in  the  Clayton  Act  of  1914,  as  well  as 
other  practices  that  the  FTC  in  its  expertise  judged  to  be  "unfair  methods 
of  competition"  under  authority  of  Section  5  of  the  Federal  Trade  Commission 
Act. 

Its  investigative  responsibilities  were  to  be  an  extension  of  those 

•joy 
of  the  Bureau  of  Corporations.-1^  Although  it  had  the  power  to  adjudicate 

practices  its  investigations  found  to  be  anticompetitive,  the  Commission 

was  fundamentally  a  fact  finding  body.  To  accomplish  this,  Section  6 

of  the  FTC  Act  granted  broad  authority  for  undertaking  investigations 

requested  by  the  President  and  the  Congress,  or  at  the  Commission's  own 

13/ 
initiative. —   Section  7  of  the  Act  provided  that,  upon  direction  of 


— ^  George  Rublee,  The  Original  Plan  and  Early  History  of  the  Federal 

Trade  Commission,  11  Proceedings,  Academy  of  Political  Science,  Janu- 
ary 1926,  pp.  666-67 . 

—I  The  bill  originally  introduced  in  the  House  of  Representatives  gave 
the  FTC  no  regulatory  authority,  it  was  "hardly  more  than  an  ampli- 
fication of  the  existing  Bureau  of  Corporations,"  Rublee,  op_.  cit., 
p.  667. 

—I   Additional  broad  investigative  authority  was  provided  by  Section  9 
of  the  Act. 
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the  courts,  the  Commission  serve  as  "a  master  in  chancery,  to  ascertain 
and  report  an  appropriate  form  of  decree"  in  cases  tried  by  the  Depart- 
ment of  Justice.  Clearly,  the  Congress  perceived  a  different  role  for 
the  FTC  than  the  one  it  plays  today. 

In  1915  the  staff  of  the  Bureau  of  Corporations  was  transferred  to 
the  FTC,  which  in  its  first  years  was  composed  predominantly  of  economists 
and  accountants.  During  its  first  two  decades  the  Commission  initiated 
and  completed  many  broad  investigations,  often  at  the  request  of  the  Congress, 
which  frequently  used  the  Commission's  investigative  inquiries  in  framing 
legislation  such  as  the  Packers  and  Stockyards  Act  of  1921,  the  Grain 
Futures  Act  of  1922,  the  Radio  Ast  of  1927  and  the  Communications  Act  of 
1934,  the  Security  Act  of  1933,  the  Public  Utility  Holding  Company  Act 
of  1935,  the  Federal  Power  Act  of  1935,  and  the  Robinson-Patnan  Act  of  1938. 

The  Commission's  investigative  function  has  assumed  declining  signi- 
ficance since  the  late  1930s.  This  was  not  because  its  legal  authority 
was  diluted.  On  the  contrary,  whereas  the  courts  initially  were  hostile 

to  the  Commission's  authority  to  require  special  reports  under  Section  6, 

14/ 
in  1950  the  Supreme  Court  settled  the  matter  in  the  Commission's  favor. — ■ 

Why,  then,  the  relative  Inaction  of  recent  decades?  Although  various 
factors  are  responsible,  a  major  reason  has  been  the  Commission's  preoccu- 
pation with  legal  matters.  Much  of  its  antitrust  work  has  paralleled 
that  of  the  Antitrust  Division.  Perhaps  more  fundamental  has  been  the 
Commission's  weakening  ties  with  the  Congress  and  the  President.  Although 
the  Commission  may  have  remained  an  independent  agency,  it  also  has  be- 
come an  ignored  one.  Neither  Congress  nor  the  President  relies  extensively 


W  U.S.  v.  Morton  Salt,  338  U.S.  632  (1950). 
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on  the  Commission  for  expertise  about  questions  of  market  power  and 
conduct. 

A  great  potential  exists,  however,  for  the  Commission  to  return  to 
Its  original  mission.  There  seems  to  oe  a  new  mood  in  the  White  House 
and  the  Congress,  as  they  struggle  with  complex  questions  of  market 
power  1n  the  fields  of  energy  and  elsewhere. 

The  Commission  must  do  more  than  provide  testimony  concerning  bills 
before  the  Congress.  It  must  also  conduct  inquiries  useful  in  framing 
new  legislation.  It  should  on  its  own  initiative,  or  at  the  request  of 
the  Congress,  launch  large-scale  inquiries  into  matters  that  are  simply 
too  big  and  complex  for  Congressional  staffs  to  undertake.  It  should 
also  complement  the  Justice  Department's  enforcement  policy,  not  dupli- 
cate it. 

Such  inquiries  will  require  creating  investigative  groups  consisting 
of  economists,  accountants  and  lawyers.  They  must  be  of  sufficient  size 
and  expertise  both  to  conduct  a  large-scale  inquiry  and  to  do  legal 
battle,  where  necessary,  with  those  who  would  resist  investigation. 

Success  requires  the  support  of  the  Congress,  whose  arm  the  FTC 
is  supposed  to  be.  It  can  be  done  with  effective  leadership  and  a  Com- 
mission courageous  enough  to  support  such  leadership. 

Complementing  Incomes  Policy  with  Procompetition  Policies 

At  best,  industrial  restructuring  and  other  procompetition  efforts 
are  long-run  policies.  There  is  a  growing  consensus  among  economists 


that  one  of  the  major  costs  of  market  power  is  that  it  worsens  the  trade- 
off between  unemployment  and  inflation. - 
growing  and-~to  me— is  very  persuasive. 


15/ 
off  between  unemployment  and  inflation. — '  The  historical  evidence  is 


—  For  the  author's  views,  see  Willard  F.  Mueller,  "Industrial  Concentra- 
tion: An  Important  Inflationary  Force,"  in  H.J.  Goldschmid,  ed., 
Industrial  Concentration:  The  New  Learning,  1974,  pp.  280-306. 
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The  Kennedy  and  early  Johnson  years  tauqht  us  that  semi -voluntary 
wage-price  controls  could  be  moderately  successful  1n  pushing  toward 
full  employment  without  triggering  inflation.  They  could  not,  of  course, 
cope  with  the  Viet  Nan-caused  inflation  which  they  were  not  designed  or 
able  to  prevent. 

President  Nixon  taught  us  additional  lessons  about  the  market  power- 
inflation  problem.  Flush  with  victory,  he  embraced  lustily  an  anti- 
inflation  policy  based  on  the  free  market.  The  result:  simultaneous 
Inflation  and  unemployment,  climaxing  in  the  adoption  of  a  hastily  con- 
trived wage-price  control  system.  After  this  system  was  phased  out, 
President  Ford  reaffirmed  his  faith  in  free  markets  by  pursuing  the  tine- 
honored  laissez-faire  policy  of  relying  exclusively  on  monetary  contrac- 
tion to  control  inflation.  The  result  was  an  even  worse  disaster.  De- 
spite the  conscious  and  purposeful  contraction  of  the  economy  resulting 
1n  the  highest  unemployment  rate  since  the  1930s,  inflation  lingered  on. 

What  went  awry?  Did  not  orthodox  economics  teach  that  prices  and 
wages  would  stop  rising  when  factories  and  workers  were  idled  as  aggre- 
gate demand  was  contracted? 

The  trouble  was  not  inelegance  of  economic  theory.  Rather,  a  theory 
assuming  the  competitive  world  of  Adam  Smith  dees  not  serve  well  an  econ- 
omy where  market  power  will  not  yield  to  restrictive  monetary  policies. 
The  fatal  flaw  in  most  macroeconomic  planning  since  World  War  II  has  been 
the  assumption  that  free  markets  are  sufficiently  pervasive  to  discipline 
key  price  and  wage  decision  makers.  Had  market  forces  been  keenly  com- 
petitive 1n  all  industries,  as  they  are  in  many,  the  inflation  would 
have  moderated  quickly  in  response  to  the  monetary  and  fiscal  restraints 
imposed  in  1969  and  again  in  1974. 
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Though  economists  still  debate  these  matters  heatedly  in  the  aca- 
demic journals,  those  forced  to  cope  with  the  problem  increasingly  have 
come  to  recognize  that  unless  market  power  is  dissipated  or  harnessed, 
1t  is  impossible  to  achieve  full  employment  without  inflation.  Even 
that  steadfast  disciple  of  laissez  faire  economics  and  an  architect  of 
President  Nixon's  disastrous  1969-70  experiment  with  free  markets,  Dr. 
Arthur  F.  Burns,  Chairman  of  the  Federal  Reserve  System,  has  come  to 
recognize  that  market  power  makes  it  impossible  to  rely  solely  on  macro 
policies.  "Not  a  few  of  our  corporations  and  trade  unions,"  he  has  said, 
"now  have  the  power  to  exact  rewards  that  exceed  what  could  be  achieved 
under  conditions  of  active  competition.  As  a  result,  substantial  upward 
pressure  on  costs  and  prices  may  emerge  long  before  excess  aggregate 
demand  has  become  a  problem."  He  therefore  confesses  that  "managing 
aggregate  demand,"  alone,  "will  not  suffice  to  assure  prosperity  without 
inflation." 

This  leaves  us  with  a  choice:  either  enlarge  the  area  of  effective 
competition  or  enlarge  the  amount  of  government  involvement  in  business 
pricing  decisions. 

The  issue  goes  beyond  corporate  power,  for  market  power  in  one  insti- 
tution begets  it  in  others.  So  long  as  corporations  are  permitted  to 
enjoy  persistently  excessive  profits,  labor  unions  cannot  be  expected  to 
exercise  restraint  in  the  use  of  their  power.  It  is  incorrect  to  argue 
that  eliminating  monopoly  profits  in  a  particular  industry  is  not  impor- 
tant 1n  fighting  inflation  because  it  will  not  affect  significantly  the 
consumer  price  index.  This  misses  the  crucial  point  that  it  is  unreason- 
able, and  1n  a  democracy  perhaps  impossible,  to  expect  some  persons  to 
exercise  restraint  unless  there  exists  a  national  policy  to  place  limits 
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on  market  power  in  all  segments  of  the  economy.  Thus,  procompetition 
policies  play  the  dual  role  of  reducing  the  power  of  those  holding  it 
and  encouraging  other  holders  of  power  to  use  it  responsibly.  For  these 
reasons,  the  procompetition  policies  mentioned  earlier  are  an  essential 
ingredient  of  a  comprehensive  incomes  policy  made  necessary  because 
competition  is  not  effective  throughout  the  economy. 

Given  our  current  industrial  structure,  some  form  of  incomes  policy 
that  involves  voluntary  or  mandatory  price,  profit  and  wage  restraints 
in  Industries  where  business  and  labor  hold  considerable  power.  I  empha- 
size, however,  that  procompetition  policies  can  play  an  important  role  in 
determining  both  the  scope  and  effectiveness  of  such  programs.  They  are, 
therefore,  complements  and  not  substitutes  for  effective  macroeconomic 
planning  to  achieve  full  employment. 

The  Multinational  Corporation 

The  social  control  of  corporate  power  is  no  longer  a  purely  domes- 
tic affair.  The  large  modern  corporation  has  become  a  key  mechanism  for 
transferring  technology,  capital  resources  and  managerial  know-how.  Its 
operations  transcend  national  boundaries  and,  often,  even  ideology,  in 
the  pursuit  of  profits  on  a  global  scale.  The  huge  modern  corporation 
has  become  a  multinational  enterprise  often  larger  than  many  sovereign 
states,  and  may  show  allegiance  to  none. 

The  emergence  of  the  multinational  corporation  (MNC)  as  the  domi- 
nant force  in  international  affairs  is  altering  the  structure  of  world 
markets,  often  in  the  image  of  the  capital  exporting  countries. —   For 


— /  See  John  M.  Connor  and  Willard  F.  Mueller,  Market  Power  and  Profitability 
of  Multinational  Corporations,  Report  to  the  Subcommittee  on  Multinational 
Corporations,  Committee  on  Foreign  Relations,  U.S.  Senate  (forthcoming). 
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example,  the  market  structures  of  Brazil  and  Mexico  in  many  ways  reflect 
the  structures  of  the  home  markets  of  U.S.  multinational  corporations. — ■ 

Wherever  it  operates  in  market  economies,  corporate  power  has  the 
same  structural  origins.  Research  conducted  for  the  Senate  Foreign  Rela- 
tions Committee  supports  "the  proposition  that  the  sources  and  fruits  of 
market  power  are  universal  phenomena,  displaying  remarkable  similarities 

1n  different  nations  despite  variations  in  the  cultural  and  institutional 

18/ 
environment  in  which  private  corporations  operate." — 

When  MNCs  hold  great  pov/er  and  reap  rich  rewards,  social  control 
of  such  power  inevitably  becomes  the  legitimate  concern  of  host  nations. 
Because  they  are  American  based  and  often  are  viewed  as  the  chief  American 
presence  in  a  foreign  land,  they  become  intimately  tied  to  our  public 
interest.  Any  friction  between  them  and  foreign  governments  may  ulti- 
mately affect  American  foreign  policy. 

New  solutions  to  resolve  conflict  must  be  found.  Just  as  the  large 
corporation  is  here  to  stay  within  our  boundaries,  so  is  the  MNC  a  per- 
manent fixture  on  the  international  scene.  The  public  policy  issue, 
therefore,  is  not  whether  or  not  to  have  MNCs  but  rather  how  to  insure 
they  work  in  harmony  with  our  international  interests. 

We  only  dimly  perceive  what  public  policy  should  be  toward  MNCs  be- 
cause they  have  grown  so  vast  and  complex  that  public  policy  makers  do 
not  possess  sufficient  reliable  knowledge  to  fashion  appropriate  policies. 
Traditional  antitrust  policy  can  play  an  even  more  limited  role  in  con- 
trolling MNC  power  than  it  can  corporate  power  in  domestic  markets. 

H/lbld. 

12/  IMd. 
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Although  I  have  no  grand  agenda  for  dealing  with  MNCs,  I  believe 
an  essential  first  step  in  redressing  the  balance  in  public  vs.  private 
authority  is  to  require  that  all  large  corporations  be  federally  chartered, 
as  opposed  to  current  policy  of  state  chartering,  thereby  explicitly 
recognizing  the  special  public  character  of  these  corporations  and  in- 

1Q/ 

posing  special  responsibilities  on  them.—'  I  shall  not  attempt  here  to 
spell  out  the  provisions  of  such  charters.  One  of  the  chief  goals,  however, 
is  to  provide  a  window  into  MNC  affairs  by  requiring  greater  disclosure  of 
their  operations  and,  perhaps,  by  having  publicly  appointed  members  on 
their  boards.  Some  may  view  this  as  an  unwarranted  intrusion  of  the  domain 
of  private  corporations.  They  have  come  to  this  view  because  in  recent 
times  many  Americans  have  been  taught  to  equate  the  rights  of  the  private 
corporation  with  those  guaranteed  the  individual.  Too  many  people  have 
forgotten  what  was  self-evident  to  our  forebears.  Theodore  Roosevelt 
summed  1t  up  well  when  he  said,  "Great  corporations  exist  only  because 
they  are  created  and  safeguarded  by  our  institutions;  it  is  therefore 
our  right  and  our  duty  to  see  that  they  work  in  harmony  with  these  insti- 
tutions." 

The  Time  for  Reform  is  Now 

Although  these  are  modest  proposal s--some  will  even  say  an  apology 
for  the  status  quo— many  who  consider  themselves  "practical"  men  will 
dismiss  them  as  being  politically  unrealistic,  arguing  that  this  is  not 
the  day  of  reform. 


— '  For  the  author's  views  on  corporate  chartering,  see  W.F.  Mueller, 

"Corporate  Secrecy  vs.  Corporate  Disclosure,"  in  R.  Nader  and  M.  Green 
(eds.),  Corporate  Power  in  America,  Grossman,  1972,  pp.  111-130,  and 
testimony  on  "Corporate  Secrecy,"  before  the  Monopoly  Subcommittee 
on  Antitrust  and  Monopoly,  Committee  on  Small  Business,  U.S.  Senate, 
Washington,  D.C.,  March  8,  1973. 
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Many  economists  will  be  among  these  "practical"  men.  When  called  for 
counsel  on  matters  of  reform,  economists  generally  are  a  very  cautious 
and  conservative  lot,  an  establishment  of  prudent  and  respectable  persons 
seeking  the  applause  of  the  established  holders  of  political  and  economic 
power.  Economists  enjoy  sharing  the  limelight  with  men  of  high  office  ask- 
ing for  advice.  They  soon  learn  that  those  most  likely  asked  back  for 
return  engagements  are  those  appearing  respectable  because  their  advice 
reduces  to  a  consensus  departing  little  from  the  preconceptions  of  those 
being  advised. 

But  I  submit  that  the  "practical"  politician  and  the  "prudent"  econo- 
mists are  out  of  touch  with  the  views  of  the  American  people.  There  is  a 
great,  and  growing,  concern  with  the  problems  of  economic  power.  Listen 

to  what  the  people  say  when  they  are  asked  to  express  their  views  on 

«..    .     20/ 
these  issues: — 

—"In  many  of  our  largest  industries,  one  or  two  companies  have 
too  much  control  of  the  industry."  Agree:  50%  in  1965;  82% 
1n  1975. 

—"There's  too  much  power  concentrated  in  the  hands  of  a  few  large 
companies  for  the  good  of  the  nation."  Agree:  52%  in  1965;  78% 
1n  1975. 

— "For  the  good  of  the  country,  many  of  our  largest  companies 
ought  to  be  broken  up  into  smaller  companies."  Agree:  37%  in 
1965;  57%  in  1975. 

Although  the  people  have  expressed  increasing  concern  with  centrali- 
zation of  economic  power,  they  have  lost  confidence  in  their  government's 
ability  to  cope  with  the  problem.  Whereas  in  1973,  60  percent  of  the 


20/ 

—  The  following  are  based  on  the  findings  of  the  Opinion  Research  Cor- 
poration, which  prepares  a  "public  opinion  index"  for  its  corporate 
clients.  These  findings  were  reported  by  Harry  W.  O'Neill,  Executive 
Vice  President,  Opinion  Research  Corporation,  to  the  Wisconsin  Asso- 
ciation of  Manufacturers  and  Commerce,  September  24,  1976. 
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people  said  "government  regulation  is  a  good  way  of  making  business  more 

responsive  to  people's  needs,"  by  1975  only  53  percent  believed  the  gov- 

21/ 
ernment  could  do  the  job. — ■   This  may  reflect  the  post-Watergate  loss  of 

confidence  in  government's  ability  to  uo  anything  right.  But  it  may  also 
reflect  a  common  belief  that  government  is  controlled  by  and  run  for 
special  economic  interest  groups,  especially  large  corporations,  none- 
theless, it  is  clear  that  a  constituency  for  reform  does  exist.  What  is 
needed  is  a  workable  program  and  enough  courageous  private  citizens  and 
public  officials  determined  to  make  this  the  generation  of  reform. 


&  ibid. 
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/Exerpts  from  ■  ■  .  J 

The  Public  Policy  Alternatives 

Toward  Market  Power  in  Food  Retailing* 

by  Professor  Willard  F.  Mueller 
Grocery  store  sales  in  many  metropolitan  areas  are  quite  highly 

concentrated  and  have  become  Increasingly  so  over  the  past  two  decades. 

This  has  Important  public  policy  Implications  because  our  analysis  provides 

strong  evidence  that  consumers  pay  substantially  more  in  highly  concentrated 

markets  dominated  by  one  or  two  firms  than  1n  less  concentrated  markets 

without  a  dominant  firm. 

We  emphasize,  however,  that  whereas  our  study  strongly  suggests  there 
1s  a  market  concentration  problem  1n  food  retailing,  many  markets  are  still 
quite  competitively  structured.  Moreover,  many  Independents  and  small 
chains,  as  well  as  large  chains  1n  many  of  their  markets,  do  not  have  signi- 
ficant market  power.  We  emphasize  this  point  lest  our  findings  are  misin- 
terpreted as  Implying  all  retailers  have  market  power.  Our  chief  concern 
1s  with  the  troublesome  fact  that  the  number  of  highly  concentrated  markets 
(where  4  flmis  make  over  60  percent  of  sales)  has  Increased  substantially— 
from  5  percent  of  the  total  1n  1954  to  25  percent  in  1972— and  1s  likely  to 
Increase  further  unless  public  policy  Intervenes. 

This  raises  the  question,  what  can  be  done  to  preserve  competition 
where  1t  still  exists  and  to  Increase  competition  1n  markets  that  are  very 
concentrated?  We  shall  discuss  five  ways  to  help  maintain  or  increase  com- 
petition 1n  grocery  store  retailing.  Four  of  the  options  Involve  fostering 
an  environment  where  "natural"  economic  forces  will  erode  concentration, 
prevent  Its  emergence,  or  Intensify  competition  without  changing  the  levels 
of  concentration  in  the  short  run.  The  fifth  approach  Involves  direct  actions 
to  reduce  excessive  market  concentration. 


*This  is  an  excerpt  of  a  statement,  "The  Structure  and  Performance  of 
Food  Retailing,"  presented  to  the  Joint  Economic  Committee,  U.S. 
Congress,  March  30,  1977. 
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13. 
Reducing  Entry  Barriers 

Concentration  can  only  be  reduced— absent  direct  public  actions— 
1f  new  firms  enter  the  market  or  1f  smaller  firms  already  1n  the  market 
expand  at  the  expense  of  the  market  leaders.  As  pointed  out  1n  our  re- 
port, the  economics  of  food  retailing  create  significant  entry  barriers 
for  new  competitors.  Most  of  these  barriers  are  not  1n  violation  of  present 
antitrust  laws  and  cannot  be  easily  reduced.  However,  there  are  some  pos- 
sibilities. 

An  Important  barrier  to  new  entrants,  as  well  as  an  Impediment  to  the 
expansion  of  Independent  retailers,  1s  the  difficulty  1n  gaining  access  to 
preferred  store  sites.  Leading  chains  1n  a  market  are  generally  the  pre- 
ferred tenants  1n  shopping  centers.  In  some  cases,  restrictive  lease  ar- 
rangements limit  competition  1n  a  center.  These  practices  act  to  further 
strengthen  the  market  power  of  leading  retailers  1n  a  market.  The  antitrust 
agencies  should  continue  to  examine  this  problem  and  act  aggressively  in 
striking  down  discriminatory  and  restrictive  site  arrangements. 

Entry  barriers  can  also  be  magnified  1f  firms  already  1n  the  market 
engage  1n  selective  price  cutting  targeted  at  the  stores  of  the  new  entrant. 
This  occurred  1n  Washington,  D.C.,  1n  1967  when  Shop  R1te  (Foodarama),  an 
aggressive  discounter  headquartered  1n  New  Jersey,  attempted  to  enter  the 
market.  The  stores  of  two  leading  chains  "located  near  the  stores  of  the 
new  entrant  cut  their  prices  substantially  below  those  charged  1n  the  rest 
of  the  metropolitan  area.  In  doing  so,  these  stores  operated  on  abnormally 
low  margins— and  for  those  stores  for  which  data  were  available— sustained 
substantial  losses."^/  This  strategy  of  discouraging  entry  succeeded,  and 
Shop  R1te  ultimately  withdrew  from  the  market. 


1/ 

Staff  Report  to  the  Federal  Trade  Commission  on  Food  Selling  Practices 
in  the  District  of  Columbia  and  San  Francisco,  July  1969,  p.   4.  See 
also,  Staff  Report  to  the  Federal  Trade  Commission,  Discount  Food 
Pricing  in  Washington.  D.C..  March  1971,  p.  11. 
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14. 
Such  selective  price  cutting  seriously  raises  entry  barriers  to 
would  be  entrants,  thereby  protecting  established  firms  from  potential 
competition. 

The  American  antitrust  agencies  have  not  challenged  this  practice 
1n  food  retailing  since  the  A  &  P  case.-'  (Incidentally,  as  we  recall, 
A  &  P  did  not  engage  1n  selective  price  cutting  1n  the  Washington,  D.C. 
Incident  mentioned  above.)  However,  the  Canadian  government  recently 
prohibited  such  predatory  behavior.  In  1973  the  Attorney  General  of 
Canada  Initiated  an  antitrust  action  under  the  Canadian  Combines  Act 
challenging  Canada  Safeway  Limited  for  alleged  "actions  directed  toward 
Its  competitors  which  limited  the  expansion  of  Its  competitors  and  created 
barriers  to  entry  of  other  competitors  to  the  market."-'  One  provision 
of  a  consent  order  1n  the  case  provides  that  for  a  period  of  six  years, 

The  Defendant  shall  not  knowingly  charge  a  price  for  any 
grocery  Item  1n  any  one  or  more  of  Its  stores  1n  Calgary 
for  the  purpose  of  meeting  or  undercutting  the  price  of  a 
competitor,  unless  the  price  so  charged  by  the  Defendant 
1s  applied  uniformly  and  simultaneously  by  1t,  for  the     g/ 
Identical  grocery  Item  1n  all  of  Its  Calgary  grocery  stores.-' 

The  order  also  recognized  that  entry  barriers  and  a  new  entrant's 

costs  can  be  raised  by  massive  advertising.  One  provision  of  the  decree 

therefore  provided: 

A  further  prohibition  prohibits  Safeway  for  five  (5)  years 
from  engaging  1n  market  saturating  advertising  policies .Z/ 

Selective  price  cutting  and  massive  advertising  that  discourages 

entry  also  probably  violate  the  RoMnson-Patman  Act  and/or  the  Federal 

y    U.S.  vs.  Great  Atlantic  &  Pacific  Tea  Co..  67  Fed.  Supplement  626  (1946). 

=*  Statement  by  the  judge  1n  summarizing  the  prohibitions  contained  1n 
a  consent  order  In  Regjna  v.  Canada  Safeway  Limited,  Alberta,  Canada, 
October  5,  1973,  as  reported  1n  the  Antitrust  Bulletin,  Volume  XIX, 
No.  1,  Spring  1974,  p.  61. 

y     Ibid.,  p.  63. 


V 


Ibid. ,  p.  63. 
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15. 

Trade  Commission  Act,  and  perhaps  even  the  Sherman  Act.  If  so,  the  anti- 
trust agencies  should  challenge  such  practices  as  well  as  stating  publicly 
their  views  on  such  behavior.  If  these  practices  cannot  be  challenged  under 
existing  laws,  the  Congress  should  consider  strengthening  them. 

Merger  Policy 

In  the  1960s  the  Federal  Trade  Commission  entered  agreements  with 
six  food  chains  prohibiting  future  grocery  store  mergers  for  10  years 
without  prior  FTC  approval.-   Additionally,  in  January  1967  the  FTC  is- 
sued Its  food  distribution  merger  guidelines  which  said  that  any  but  very 
small  acquisitions  by  large  chains  (defined  as  chains  with  annual  sales 
exceeding  $500  million)  would  be  carefully  scrutinized.  The  guidelines 
applied  to  both  horizontal  mergers  (those  between  direct  competitors) 
and  market  extension  mergers  (I.e.,  between  chains  that  operated  in  dif- 
ferent metropolitan  areas). 

These  various  actions  sent  a  clear  signal  to  large  chains  that  the 
Commission  would  probably  challenge  any  substantial  market  extension  mer- 
gers by  large  chains  as  well  as  horizontal  mergers  that  violated  the  stan- 
dards established  by  the  Supreme  Court  in  its  1966  decision  in  the  Von's 
Grocery  Co.  case.^  For  a  decade  these  actions  had  the  effect  of  vir- 
tually stopping  acquisitions  by  large  chains  (see  Table  1.4  in  report). 


-J  Consent  orders  involved  Grand  Union  (1965  and  1968);  National  Tea  (1966); 
W1nn  Dixie  (1966);  Consolidated  Foods  (1968);  H.C.  Bohack  (1968).  An 
Affidavit  of  Voluntary  Compliance  was  entered  with  Lucky  Stores  1n  1968. 

y  United  States  v.  Von's  Grocery  Co..  384  U.S.  270  (1966). 
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16. 
Not  all  mergers  were  stopped  nor  was  this  the  FTC's  Intent.  Although 
total  acquisitions  of  food  retailers  rose  1n  subsequent  years,  practically 
all  (85  percent)  acquisitions  were  made  by  retailers  smaller  than  the  top 
20,  by  wholesale  distributors,  or  by  nonfood  conglomerate  firms.  Thus,  a 
salutary  effect  of  the  FTC  actions  was  to  channel  mergers  away  from  the 
Industry  leaders,  thereby  slowing  the  trend  toward  growing  national  con- 
centration. 

By  the  mid-1970s  the  FTC  was  at  a  public  policy  crossroads.  As  Its 
consent  orders  with  leading  chains  began  expiring,  the  Industry  waited 
for  signals  Indicating  the  direction  of  future  policy.  The  FTC  was  given 
ample  opportunity  to  act  during  1975  and  1976,  when  five  substantial  mer- 
gers occurred. 

In  1975  Lucky  Stores  requested  premerger  clearance  of  its  proposed 
acquisition  of  Arden-Mayf air's  grocery  stores  1n  Seattle  and  Tacoma.  This 
horizontal  merger,  which  involved  sales  of  $40  million,  Increased  Lucky's 
market  share  1n  both  markets.  The  FTC  approved  Lucky's  request  and  the  mer- 
ger was  consummated. 

In  1976,  shortly  after  Its  10-year  consent  decree  restricting  acqui- 
sitions expired,  W1nn  Dixie  expanded  Into  the  southwest  by  acquiring  Klmbell 
Stores  headquartered  in  Texas.  This  market  extension  merger  was  the  largest 
acquisition  1n  W1nn  Dixie's  history^'  Klmbell  operated  135  food  stores 
and  a  wholesale  division  serving  1,500  Independents  1n  the  southeast. 
Its  total  sales  exceeded  $500  million  1n  1975.  IV 


1&     Supermarket  News,  January  3,  1977,  p.  16. 
H/     Supermarket  News,  May  19,  1976,  p.  36. 
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Allied  Supermarkets '  purchase  1n  1976  of  Great  Scott  Supermarkets 
reportedly  tripled  AlHed's  share  of  the  Detroit  market— from  8  percent 
to  over  20  percent,  making  Allied  the  market  leader. — '  The  top  four 
chains  held  50  percent  of  the  Detroit  market  1n  1972.  Allied,  the  acquir- 
ing chain,  reportedly  had  financial  difficulties  prior  to  the  merger. 

A  &  P  purchased  62  National  Tea  Co.  stores  1n  Chicago  1n  1976.  This 
merger  Increased  A  &  P's  share  1n  this  market  from  about  4  percent  to  11 
percent,  making  1t  the  second  or  third  largest  chain  1n  the  market. 

In  early  1976  two  regional  North  Carolina  chains— Food  Town  and 
Lowe's  Food  Stores— announced  their  intention  to  merger.  In  1975  Food 
Town  had  sales  of  $130  million  and  Lowe's  had  sales  of  $76  million. 
The  two  chains  were  actual  competitors  in  several  markets  and  potential 
competitors  in  others. 

The  only  merger  challenged  during  1975-1976  was  the  Food  Town-Lowe's 
merger.  Following  this  challenge,  the  FTC  won  a  temporary  restraining 
order  by  the  Court  of  Appeals,  after  which  the  chains  abandoned  the  merger. 

The  failure  of  the  FTC  to  challenge  other  mergers,  especially  the 
horizontal  merger  involving  Lucky  and  Mayfair  and  the  market  extension 
merger  involving  Winn  Dixie  and  Kimbell,  evidently  has  led  some  large 
chains  to  infer  that  the  FTC  has  abaondoned  the  policy  adopted  1n  the  1960s. 
As  Supermarket  News  put  it,  the  "FTC  looked  the  other  way  when  Winn-Dixie 
swallowed  Kimbell,  Inc."—   In  recent  months,  both  Lucky  Stores  and 
Grand  Union  have  announced  that  they  intend  to  resume  making  acquisitions,.!^ 


— /  Supermarket  News,  May  24,  1976,  p.  12. 

-'  im- 

—    The  president  of  Lucky  was  quoted  as  saying  that  the  FTC's  failure 

to  challenge  recent  acquisitions  "gives  us  the  Idea  that  the  FTC  will  loo 
more  kindly  on  acquisitions."  Supermarket  News.  November  22,  1976,  p.  1. 
He  reportedly  stated  Lucky  would  accelerate  acquisitions  shortly  after  1t 
consent  agreement  expires  1n  late  1977.  Ibid. 
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Other  chains  apparently  are  unclear  as  to  the  FTC  policy. 

Based  on  our  analysis  of  the  Impact  of  market  extension  mergers  by 
large  food  chains,  we  believe  abandonment  of  the  FTC's  past  policy  will 
result  1n  further  centralization  of  food  retailing  1n  local  and  national 
markets.  Prior  to  Initiating  a  strict  policy  toward  market  extension  mer- 
gers 1n  the  mid-1960s,  the  top  20  chains  acquired  55  chains  with  combined 
sales  of  $2.1  billion.  These  mergers  were  largely  responsible  for  these 
chains'  Increased  share  of  food  store  sales  between  1948  and  1964. — ' 
Our  analysis  strongly  suggests  that  when  a  large  food  chain  or  large  non- 
food firm  makes  a  market  extension  merger  an  increase  1n  concentration  1n 
the  market  Involved  can  be  expected.  Thus,  there  1s  persuasive  evidence 
that  competition  1n  food  retailing  will  be  Injured  1f  the  FTC  abandons  the 
policy  toward  market  extension  mergers  adopted  1n  the  1960s.  Additionally, 
our  analysis  wat  *ants  extending  this  policy  to  acquisitions  of  food  re- 
tailers by  large,  powerful  firms  not  engaged  1n  food  retailing. 

Since  the  Supreme  Court's  1965  decision  1n  Von's, — '  both  antitrust 
agencies  have  pursued  a  relatively  strict  Une  on  horizontal  mergers. 
However,  during  1975-1976,  they  permitted  three  substantial  horizontal  mer- 
gers by  large  companies  (Lucky,  Allied,  and  A&P).  Each  of  these  acquisitions 
was  made  by  one  of  the  nation's  largest  food  chains  and  resulted  1n  greater 


-^  Federal  Trade  Commission  Staff  Report,  Structure  and  Competitive  Be- 
havior of  Food  Retailing,  January  1966,  pp.  164-167. 

12/   in  addition  to  the  FTC's  Food  Town-Lowe's  case,  the  Department  of  Jus- 
tice 1n  1974  challenged  the  acquisition  by  Albertson's,  Boise,  Idaho, 
of  Mountain  States  Wholesale  Co.,  also  of  Boise.  This  case  was  re- 
cently settled  with  a  consent  decree  requiring  Albertson  to  divest 
Mountain  States  and  to  refrain  for  five  years  from  acquiring  any  gro- 
cery wholesalers  1n  Idaho  or  Eastern  Oregon  without  prior  approval. 
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combined  market  shares  than  those  1n  the  Von's-Shopplnq  Bag  Case. — '   In 
addition,  four-firm  concentration  was  much  higher  1n  each  of  these  cities 
than  1n  Von's.^ 

Time  permits  examination  of  only  one  of  these  mergers  1n  some  detail, 
Lucky's  acquisition  of  Arden-Mayfalr  in  1975.  The  failure  to  challenge  this 
acquisition  1s  particularly  significant  because  Lucky  had  previously  signed 
an  "Assurance  of  Voluntary  Compl lance" (AVC  No.  895)  1n  connection  with 
another  matter  which  requires  Lucky  to  secure  Commission  approval  prior  to 
acquiring  food  stores.  By  permitting  the  merger  1n  1975  the  Commission  gave 
explicit  approval  of  a  merger  of  this  type,  thereby  providing  precedent  for 
the  large  horizontal  mergers  made  by  Allied  and  A  &  P  1n  1976. 

The  salient  facts  are  these.  With  sales  of  $2.9  billion,  Lucky  was  the 
fourth  largest  food  retailer  in  1974,  and  with  sales  of  $649  million  Arden- 
Mayfalr  was  the  20th  largest  food  retailer.  Lucky  and  Arden-Mayfair  each 
operated  stores  with  annual  sales  of  about  $33  million  1n  the  Seattle  metro- 
politan areafLZ/  resulting  in  a  combined  share  of  about  10  percent,^/ 


17/ 

In  Von  s ,  the  merging  retailers  had  a  combined  market  share  of  only  9 
percent  of  the  Los  Angeles  market.  In  1968  the  FTC  disapproved  a  pro- 
posed merger  where  the  acquiring  company's  market  share  was  18  percent 
and  the  proposed  acquired  retailer  operated  three  supermarkets  with 
about  1.5  percent  of  the  market.  Federal  Trade  Commission,  advisory 
Opinion  Digest  No.  344. 

18/ 

In  1958  the  top  four  firms  had  only  24.4  percent  of  the  Los  Angeles 
market. 

19/ 

Letter  from  Lewis  A.  Engman,  Chairman  of  the  Federal  Trade  Commission 
to  Congressman  Edward  Mezvinsky,  December  30,  1975. 

20/ 

This  1s  an  estimate.     Metro  Markets  estimates  the  shares  of  Lucky  and 
Arden-Mayfalr  as  6.1  percent  and  4.7  percent,  respectively. 
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20a/ 
The  combined  shares  1n  the  Tacoma  market  appeared  to  be  somewhat  higher. — ' 

Based  on  Its  analysis  of  the  probable  competitive  effects,  the  Com- 
mission staff  recommended  that  the  proposed  acquisition  not  be  approved. 
But,  according  to  then  FTC  chairman,  Louis  A.  Engman,  "The  Commission, 
after  careful  consideration,  approved  the  acquisition,  with  Commissioner 
Hanford  dissenting."^-'     Engman  stated  that  important  1n  the  Commission's 
decision  was  "the  distinct  possibility  that  Lucky  and  Arden-Mayfalr  would 
leave  the  Seattle  and  Tacoma  markets  if  the  acquisition  was  not  permitted." 
Arden-Mayfalr,  whose  Seattle-Tacoma  operation  allegedly  had  suffered  a 
loss  1n  the  first  quarter  of  1975,  told  the  Commission  1t  was  withdrawing 
from  these  markets.     Lucky  Informed  the  Commission  1t  also  would  leave  the 
market  "because  of  below-normal  profits  unless  1t  could  strengthen  Its 
operation  by  the  proposed  acquisition."2-?/     Engman  stated  that  "departure 
of  Lucky  and  Arden-Mayfalr  would  Hkely  result  1n  Safeway  becoming  more 
entrenched.    Therefore,  although  the  acquisition  would  combine  the  opera- 
tions of  two  competitors,  disapproval  of  the  proposal  could  have  a  very 
substantial  adverse  effect  on  the  state  of  competition  1n  the  relevant 
markets."^/ 

The  Commission's  justification  for  Its  action  was  questionable  at 
best.    The  merger  made  Lucky  the  second  largest  chain  1n  both  Seattle  and 
Tacoma;  1n  each  market  the  top  four  firms  made  49  percent  of  sales.    Al- 
though the  merger  may  well  have  improved  Lucky1 s  profit  and  growth  prospects, 


=^Metro  Markets  estimates  the  respective  shares  as  12.8  percent  and  2.6  percei 
=y  Engman,  op.dt. 

22/  ibid. 

22/  Ibid.  Emphasis  added. 
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this  is  not  sufficient  public  policy  grounds  for  approving  the  merger.  It 
1s  Incorrect  to  Infer  that  what  1s  good  for  Lucky  1s  good  for  competition. 
Insofar  as  the  merger  Improved  Lucky' s  position  vis-a-vis  Safeway,  1t  pre- 
sumably also  Improved  Its  position  vis-a-vis  smaller  retailers.  Indeed,  by 
permitting  the  merger  the  Commission  may  have  fostered  the  emergence  of  two 
dominant  firms  instead  of  one,  as  well  as  contributing  to  an  Increase  in 
four-firm  concentration.  Our  economic  analysis  indicates  that  under  these 
circumstances  consumers  1n  these  markets  are  likely  to  pay  higher  prices. 

Many  Independent  retailers  in  the  Seattle  and  Tacoma  market  expressed 
fears  that  FTC  approval  would  result  in  adverse  competitive  effects.  Mr. 
F.N.  McCowan,  Executive  Director  of  the  Washington  State  Food  Dealers  As- 
sociation, which  represents  about  1,000  retail  grocers  in  the  State  of 
Washington,  told  the  FTC  that  after  the  merger:  "the  market  would  be 

controlled  by  three  chains  [Safeway,  Lucky  and  Albertson's]." — ' 

Mr.  Morrie  Olson,  owner  of  a  number  of  small  stores  in  Seattle  urged 

the  Commission  to  "withhold"  Its  approval  because: 

The  monopoly  resulting  from  this  transaction  would  inten- 
sify the  growth  and  dominance  of  these  three  chains  in 
the  Seattle  area,  as  well  as  enabling  them  to  expand  this 
dominant  control  Into  the  outlying  communities  of  western 
Washington.  15/ 

Mr.  Richard  C.  Rhodes,  owner-operator  of  three  supermarkets  observed 
the  Irony  that  Lucky  and  Mayfalr  "got  their  start"  in  the  market  by  acquir- 
ing successful  small  businesses  but  were  now  asking  to  merge  with  one 


^Letter  from  F.N.  McCowan  to  FTC,  May  21,  1975.  The  FTC  requested  public 
comment  on  the  proposed  merger.  Four  grocery  retailers,  a  food  wholesaler, 
and  the  executive  director  of  a  retail  grocery  association  opposed  the 
merger.  (The  retailers  operated  from  two  to  ten  stores  each.)  Two  Mayfalr 
stockholders  wrote  1n  favor  of  the  merger. 

^Letter  from  Morrie  Olson  to  FTC,  May  15,  1975. 
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another  rather  than  giving  small  businessmen  a  chance  to  buy  Mayfalr' s 
stores.  He  wrote: 

It  Is  Interesting  that  Lucky  and  Mayfalr  got  their 
start  1n  this  market  through  acquisition  of  successful 
small  companies  who  couldn't  turn  down  the  lucrative 
offers  made  by  these  two  chains. 

The  independent  retailers'  position  is  not  being  jeo- 
pardized because  of  his  skill  or  ability  to  compete 
price-wise  or  management-wise,  but  because  of  the  lack 
of  opportunity  for  growth.  If  the  opportunity  to  pur- 
chase the  Mayfalr  stores  were  presented  to  the  indepen- 
dent grocers,  I  doubt  that  Mayfalr  would  have  difficulty 
1n  disposing  of  their  stores  -  providing  the  price  was 
fair.  11/ 

Since  neither  Lucky  nor  Mayfalr  were  falling  firms,  they  could  not 
rely  on  the  falling  company  doctrine.  And  while  Mayfalr-Arden  evidently 
was  intent  on  leaving  these  markets,  Lucky    merely  threatened  to  do  so 
(unless  the  Commission  permitted  the  merger)  because  1t  was  earning  "be- 
low normal  profits." 

In  rejecting  its  staff  view  that  the  merger  not  be  permitted,  the 
Commission  traded  off  lower  market  concentration  and  the  probable  Increased 
competitive  viability  of  several  small  chains  (that  would  have  purchased 
the  Mayfatr-Arden  stores)  for  Increased  four-firm  concentration  and  the 
hope  that  Increasing  Lucky's  market  share  would  Increase  competition.  This 
was  a  dubious  trade-off.  It  was  based  on  the  assumption  that  competition 
1s  more  likely  to  be  enhanced  by  a  merger  leading  to  a  market  dominated  by 
two  or  three  chains  than  a  merger  that  would  lessen  concentration  and  streng- 
then the  competitive  position  of  a  number  of  smaller  chains.  He  believe  that 


&     Letter  from  Richard  C.  Rhodes  to  FTC,  May  19,  1975. 
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not  only  did  the  Conmiss Ion's  decision  have  an  adverse  effect  on  the 
Seattle  and  Tacoma  markets,  but  that  1t  set  an  unfortunate  precedent  for 
other  mergers,  specifically  the  two  large  horizontal  mergers  permitted  by 
the  FTC  1n  1976  (Allied  and  A  &  P). 

In  sum,  we  believe  the  Commission  should  not  abandon  the  merger  poli- 
cies 1t  pursued  1n  the  1960s.  With  respect  to  horizontal  mergers  It  should 
enforce  the  law  as  strictly  as  enunciated  by  the  Supreme  Court  in  Its  Von's 

decision.  With  respect  to  market  extension  mergers,  1t  should  not  abandon 

27/ 
the  policy  expressed  in  the  National  Tea  decision^-'  and  the  FTC's  1967 

food  distribution  guidelines,  which  state: 

...whereas  mergers  by  retail  firms  with  annual  sales 
in  excess  of  $500  million  may  contribute  to  further 
concentration  of  buying  power,  in  addition  to  any  ad- 
verse effect  that  they  may  have  at  the  retail  selling 
level,  it  is  unlikely  that  the  prohibition  of  mergers  by 
such  companies  would  have  an  adverse  effect  on  efficiency. 
Moreover,  insofar  as  economies  of  scale  require  fairly 
large  scale  operations,  the  goal  of  promoting  efficiency 
might  be  better  achieved  by  channeling  mergers  away  from 
the  largest  firms  to  those  whose  efficiency  would  be 
enhanced  by  further  growth. 28/ 

Improving  Consumer  Information 

The  results  of  this  study  Indicate  that  a  firm's  prices  1n  different 
metropolitan  areas  are  positively  related  to  Its  market  share  and  the  level 
of  market  concentration.  This  suggests  that  price  differences  within  markets 
persist, at  least  1n  part,  because  consumers  are  unable  to  accurately  evaluate 


2Z/  FTC  Opinion  Docket  No.  7453,  National  Tea  Co.,  March  4,  1966. 

===/  FTC,  "Enforcement  Policy  with  Respect  to  Mergers  1n  the  Food  Distribution 
Industries,"  January  3,  1967. 
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the  price  levels  of  competing  sellers. — ' 

The  complexity  of  the  retail  grocery  market  requires  consumers  to 
possess  substantial  amounts  of  Information  to  evaluate  alternative  sellers. 
Individual  consumers  can  seldom  afford  the  search  time  required  to  become 
adequately  Informed  when  the  average  supermarket  stocks  8,000  Items, 
changed  prices  relatively  often,  and  offers  a  variety  of  weekly  specials 
to  attract  customers.  A  significant  gap  between  the  Information  needed  and 
available  to  consumers  1s  therefore  likely. 

Few  empirical  studies  have  examined  the  adequacy  or  Influence  of  market 
Information.  Two  recent  Canadian  studies  examined  the  effects  of  Increased 
retail  food  price  Information;  their  findings  merit  note. 

A  study  1n  Ottawa-Hull  1n  1974  collected  prices  weekly  on  65  food  Items 
1n  26  supermarkets  over  a  28  week  period. — '  Prices  were  collected  but  not 
published  for  17  weeks,  after  which  they  were  collected  and  published  in 
dally  newspapers  for  the  following  five  weeks.  Thereafter  prices  were  moni- 
tored for  six  weeks  but  not  published. 

The  impact  of  this  Information  program  on  the  level  and  dispersion  of 
store  prices  1n  the  market  was  substantial.  Immediately  prior  to  the  pub- 
lication of  Information,  there  was  a  15  percent  difference  1n  the  weighted 
market  basket  price  at  the  highest  and  lowest  priced  stores.  An  8  percent 
difference  existed  between  the  average  prices  of  the  highest  and  lowest 
priced  corporate  or  voluntary  chains. 


==/  Since  in  a  market  economy,  "sovereign"  consumers  are  relied  upon  to  direct 
the  allocation  of  resources,  either  misinformed  or  uninformed  consumers 
can  lead  to  faulty  market  signals.  Consumers  may  be  "sovereign"  in  a 
technical  sense  (their  decisions  still  determine  the  allocation  of  resources 
among  alternative  uses)  but  are  unable  to  knowledgeably  exercise  this 
power  for  their  own  best  Interest. 

32/  D.  Grant  Oevlne,  "An  Examination  of  the  Effects  of  Publishing  Comparative 
Price  Information  on  Price  Dispersion  and  Consumer  Satisfaction",  unpub- 
lished PhD  dissertation,  Ohio  State  University,  1976. 
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25. 

During  the  Information  publication  period,  price  dispersion  across 
stores  dropped  to  5  to  8  percent,  suggesting  that  previous  price  differences 
did  not  accurately  reflect  consumer  valuation  of  the  differences  1n  the 
goods  and  services  offered.  The  differences  1n  the  average  prices  of 
different  chains  declined  to  3  to  5  percent. 

Average  prices  for  the  entire  market  declined  by  7.0  percent 
during  the  period  when  price  Information  was  published  as  high  priced  stores 
rapidly  dropped  prices  to  become  competitive.  During  the  six  week  post- 
information  period  1n  which  prices  were  monitored  but  not  published,  average 
prices  Increased  8.8  percent.  Because  the  study  took  place  during  a  period 
of  Inflationary  food  prices,  prices  1n  other  Canadian  markets  Increased 
throughout  the  study  period.  Thus,  even  with  the  post-Information  price 
Increase  of  almost  9  percent,  Ottawa-Hull  prices  remained  low  relative  to 
other  markets  (Figure  1). 

Pre-test  and  post-test  surveys  of  Ottawa  consumers  indicated  some  sig- 
nificant shifts  1n  patronage  away  from  higher  to  lower  priced  firms.  The 
largest  chains  1n  the  market  generally  benefitted  from  this  shift;  four-firm 
concentration  Increased  from  74  percent  during  the  pre-test  to  81  percent 
during  the  post- test  period.  Although  the  evidence  suggests  that  the  market 
became  more  competitive  during  the  publishing  of  price  Information,  the  re- 
sultant Increase  1n  market  concentration  could  lead  to  a  deterioration  1n 
long-run  competitive  performance. 

A  post-test  survey  Indicated  consumers  would  be  willing,  on  average,  to 
pay  34  cents  per  week  for  the  price  comparison  Information.  With  approximately 
120,000  families  1n  the  Ottawa-Hull  area,  the  perceived  value  of  the  Infor- 
mation was  about  $40,000  per  week.  The  cost  of  the  program,  Including 
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26. 


Figure  1 


Monthly  Consumer  Price  Indices  for  Food  Consumed  at  Home  for 
Ottawa,  Winniped  and  All  Canada,  May  1974  to  May  1975. 
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27. 
consumer  questionnaires,  was  approximately  $875  per  week. 

Although  the  results  of  the  Ottawa  study  were  Impressive,  Information 
was  published  for  too  short  a  period  to  ascertain  the  long-run  effects.  The 
price  reductions  that  occurred  1n  Ottawa  may  have  been  a  short-run  response 
that  would  not  and  perhaps  could  not  be  sustained  over  a  longer  time  period. 
In  the  long-run  a  price  Information  program  might  also  be  used  as  an  Instru- 
ment for  the  collusion  of  leading  companies,  particularly  1n  highly  concen- 
trated markets. 

A  follow-up  study  by  the  same  researcher  was  conducted  in  Regina  and 
Saskatoon  during  1976.  Prices  were  published  weekly  over  a  six  month  period. 
Preliminary  results  indicate  similar  though  less  dramatic  results  than  in 
Ottawa.  The  dispersion  of  prices  across  stores  and  firms  was  reduced;  averag* 
prices  in  both  markets  also  declined.  When  prices  in  Regina  and  Saskatoon 
were  compared  to  prices  in  other  Canadian  cities  prior  to  and  during  the 
information  period,  the  information  program  was  estimated  to  have  led  to  a 
1  to  2  percent  decline  in  prices  over  the  six  month  period.  Although  the 
reduction  in  prices  that  occurred  at  the  outset  of  the  information  program 
was  less  than  in  Ottawa,  a  substantial  portion  of  this  price  decrease  was 
maintained  throughout  the  six  month  publication  period.  Both  markets  are 
highly  concentrated.  However,  there  was  no  noticeable  change  in  concentra- 
tion as  a  result  of  the  Information  program. 

No  comparable  studies  have  been  conducted  1n  the  U.S.  In  a  few  cases, 
consumer  organizations  or  newspapers  have  published  comparative  prices  on  a 
sample  of  Items.  The  accuracy,  duration  and  effects  of  these  efforts  has 
not  been  assessed,  to  our  knowledge. 
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The  effects  of  comparative  price  Information  programs  on  market 
concentration  1s  an  Important  long-run  concern.  The  results  of  the  present 
study  Indicate  that  a  firm's  prices  are  positively  related  to  their  position 
1n  the  market.  In  markets  where  this  1s  true,  (e.g.,  city  b  1n  report), 
comparative  price  Information  would  be  expected  to  cause  some  shift  in 
patronage  to  the  lower  market  share  and  lower  priced  firms  (thereby  reducing 
concentration)  and/or  a  rapid  realignment  of  prices  1n  the  market.  In  the 
long  run,  shifts  in  consumer  patronage  would  depend  upon  the  cost  levels  of 
competing  sellers  (and  hence  their  ability  to  compete  on  a  price  basis), 
and  the  Importance  to  consumers  of  differences  1n  the  non-price  offers  of 
competing  firms.  Although  large  chains  appear  to  enjoy  some  cost  advantages, 
Independent  supermarkets  and  small  chains  may  have  lower  wage  rates  and 
superior  store  level  operations. 

The  ability  of  large  chains  to  subsidize  across  markets  could  result 
1n  their  using  comparative  price  Information  programs  to  restructure  markets. 
This  makes  1t  particularly  Important  to  develop  price  monitoring  programs  in 
a  number  of  metropolitan  areas,  (whether  or  not  the  Information  1s  published 
In  all  cases)  so  that  cross-subsidizing  behavior  can  be  detected. 

An  important  long  run  salutatory  effect  of  a  comparative  price  Information 
program  1s  the  erosion  of  entry  barriers.  The  advertising  advantages  of 
large  established  firms  would  be  substantially  reduced  by  a  credible  and 
readily  available  source  of  price  Information.  Established  firms  would  find 
themselves  1n  less  secure  positions,  and  would  be  expected  to  reduce  prices 
to  a  level  that  discourages  new  entrants.  Thus,  whether  entry  is  actually 
increased  or  not,  the  reduction  1n  entry  barriers  would  be  expected  to  have 
beneficial  results. 
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The  potential  Impact  of  Increased  Information  on  consumer  and  seller 
behavior  1s  sufficient  to  warrant  additional  exploration  and  analysis  by 
government  agencies.  The  Bureau  of  Labor  Statistics,  Department  of 
Agriculture,  or  the  Federal  Trade  Commission  are  likely  the  most  logical 
federal  agencies  to  explore  the  feasibility  of  such  a  program.  Appropriate 
state  agencies  might  also  be  encouraged  to  support  such  programs.  A  variety 
of  publication  procedures  should  be  tested,  Including  continuous  publishing 
every  week,  periodic  publishing  for  4  to  6  weeks  but  with  continuous  price 
monitoring,  and  continuous  price  monitoring  with  once  a  month  publishing 
of  the  previous  four  weeks  of  data.  The  number  of  metropolitan  areas  In- 
volved in  the  program  should  gradually  be  expanded  to  allow  analysis  of  the 
Impact  of  comparative  price  Information  1n  different  market  environments. 
If  data  were  available  for  30  to  50  markets  with  a  variety  of  structural  char- 
acteristics, efforts  to  collude  1n  any  particular  market  would  be  quickly 
detectable.  Such  a  body  of  data  would  also  allow  periodic  analyses  of 
the  factors  affecting  both  price  levels  and  price  changes  1n  different  markets, 

The  cost  of  such  an  effort  would  be  reasonable  considering  the  potential 
benefits.  The  Canadian  studies  cited  earlier  employed  professional  price 
takers  at  $15/store/week  for  a  market  basket  of  85  items.  Using  this  rate, 
1f  20  stores  were  price  checked  1n  30  markets  every  week  of  the  year,  the 
total  annual  collection  cost  would  be  approximately  $450,000.  If  BLS  were 
to  collect  the  data,  the  compHmentarlty  with  Its  present  price  collection 
efforts  should  result  1n  an  incremental  cost  that  1s  lower  than  this  estimate. 
The  costs  of  analyzing  and  publishing  the  data  must  also  be  considered  but 
are  not  likely  to  exceed  the  cost  of  price  collection. 
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30. 
Some  may  argue  that  such  comparison  price  Information  programs  constitute 
public  Invasion  of  business  privacy.  However,  we  believe  public  comparison 
of  privately  displayed  prices  1s  a  legitimate  function  of  the  public  sector, 
not  unlike  the  many  market  news  programs  for  farm  products  sponsored  by 
U.S.D.A.  and  many  states.  Since  Informed  consumers  are  a  sine  qua  non  of 
a  viable  market  system,  programs  to  Improve  consumer  Information  should  be 
an  essential  part  of  an  overall  pro-competition  policy. 

Consumer  Cooperatives 

Consumer  cooperatives  play  a  small  role  in  food  retailing  in  the 
U.S.  compared  to  some  other  nations.  For  example,  consumer  cooperatives 
make  only  about  0.5  percent  of  U.S.  grocery  store  sales  compared  to  about 
17  percent  in  Great  Britain  and  27  percent  in  Sweden?!/  They  also  are  very 
important  in  some  Canadian  cities. 

Although  various  factors  may  explain  the  historically  low  profile  of 
consumer  cooperatives  in  the  U.S.,  perhaps  one  reason  is  that  food 
retailing  here  has  generally  been  more  competitive  than  in  other  nations. 
In  any  event,  given  the  increasing  concentration  in  food  retailing  and 
the  resulting  noncompetitive  prices  and  profits,  consumer  cooperatives 
should  be  included  among  the  alternative  public  policy  options  dealing 
with  excessive  market  power  in  food  retailing. 

One  of  the  few  empirical  studies  of  the  subject  found  that  a  chain's 
prices  were  generally  lower  1n  markets  where  they  competed  with  a  consumer 


Q*     Loys  L.  Mather,  "Consumer  Cooperatives  1n  the  Grocery  Retailing 
Industry",  Ph.D.  dissertation:  University  of  Wisconsin,  1968. 
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cooperative  than  1n  comparable  markets  without  a  cooperative.  The  average 
price  difference  for  the  27  paired  markets  studied  was  approximately  1  percent 
and  was  statistically  significant-^-^  though  the  price  difference  was  modest, 
the  results  support  the  hypothesis  that  consumer  cooperatives  are  a  benefi- 
cial Influence  on  competition. 

Many  consumer  cooperatives  apparently  had  little  or  no  Impact  on  com- 
petition. Some,  however,  did  result  1n  sizeable  savings  to  their  customers— 
1n  the  order  of  3  percent  to  6  percent.  This  suggests  that  consumers  can 
only  expect  to  realize  meaningful  savings  1f  cooperatives  are  well  run  and 
of  sufficient  size  to  achieve  all  or  most  economies  of  scale. 

The  potential  benefits  of  successful  consumer  cooperatives  1s  Illustrated 

by  the  Calgary  Cooperative  Association,  reportedly  the  largest  consumer  coop- 

33/ 
eratlve  1n  North  America.—   Organized  1n  1958,  this  Canadian  cooperative's 

114,000  members  Included  two-thirds  of  the  population  of  Calgary  by  1976.^/ 

It  had  total  sales  of  $92.5  million  1n  1976,  $67  million  of  which  came  from 

Its  eight  supermarkets. 

Not  only  were  its  supermarket  gross  margins  below  17  percent,  but  it 
paid  its  members  a  patronage  rebate  of  3.2  percent  of  sales.  Its  effective 
gross  margin  of  less  than  14  percent  was  well  below  the  average  gross  margins 
of  large  chains  1n  the  U.S. 

The  Calgary  Cooperative  example  1s  especially  relevant  because  of  the 
competitive  environment  1n  which  1t  operates.  The  top  four  chains  1n  the 
market  (including  the  cooperative)  had  over  80  percent  of  sales  1n  1976. 


^2/  Mather,  op.cit.,  p.  93-130. 

=/  Coop  Consumer,  February  1977,  p.  3. 

*y     Ibid,  and  Calgary  Cooperative  Association,  20th  Annual  Report. 
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Although  Safeway  1s  the  market  leader  with  nearly  50  percent  of  sales, 
by  1976  Calgary  Cooperative  had  expanded  Its  share  to  approximately  30  percent. 

Our  analysis  shows  that  a  dominant  chain  1n  a  comparably  concentrated 
U.S.  market  would  enjoy  prices  about  9  percent  above  a  more  competitively 
structured  market  where  the  top  four  firms  each  had  10  percent  of  sales. 
This  suggests  the  magnitude  of  savings  consumers  could  realize  from  effi- 
cient consumer  cooperatives  1n  highly  concentrated  markets.  . 

We  are  unable  to  propose  a  program  for  creating  efficient  consumer 
cooperatives  1n  the  U.S.,  where  to  date  they  generally  have  had  lackluster 
records.  Two  of  our  other  recommendations  --  lowering  entry  barriers  and 
Improved  consumer  Information  --  would  Improve  the  environment  for  the  develop- 
ment of  cooperatives.  But  additional  steps  are  needed.  Consumer  organiza- 
tions should  give  high  priority  to  aiding  the  development  of  consumer  coop- 
eratives, especially  1n  highly  concentrated  markets  where  the  stakes  are 
high. 

Industrial  Restructuring 

The  various  options  mentioned  above  may  not  be  sufficient  to  erode  con- 
centration or  eliminate  Its  adverse  effects  1n  markets  that  have  become 
highly  concentrated,  especially  where  one  or  two  firms  dominate  a  market. 
In  these  cases,  which  fortunately  are  still  relatively  few,  more  direct  action 
may  be  required  to  reduce  market  power  or  Its  effects. 

One  alternative  1s  to  permit  such  power  to  exist  but  to  control  Its  use 
through  government  regulation.  We  reject  this  as  an  unrealistic  alternative. 
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Setting  "appropriate"  prices  1n  food  retailing  would  be  a  regulatory 
nightmare. — ' 

A  second  alternative  1s  Industrial  restructuring.  This  requires  a 
case-by-case  approach.  In  excessively  concentrated  markets,  however  defined, 
there  are  two  main  options. 

The  most  drastic  approach  requires  leading  firms  to  divest  part  of  their 
business  1n  a  particular  market.  The  other  restructuring  approach  places 
restraints  on  the  growth  of  the  dominant  chain  (or  chains)  1n  a  market  until 
such  time  as  Its  (or  their)  market  share  1s  reduced  to  some  target  level. 

The  Canadian  consent  decree  mentioned  earlier  limited  Safeway' s  expan- 
sion for  three  and  one-half  years  in  the  cities  of  Calgary  and  Edmonton. 
The  decree  provided  that  Safeway  "will  not  significantly  Increase  the  total 
square  footage  occupied  by  Its  stores  and  will  be  restricted  to  opening  only 
one  (1)  new  store  1n  each  of  the  two  cities." — ' 

Many  public  policy  officials  and  courts  are  reluctant  to  restore  com- 
petition through  industrial  restructuring.  This  often  reflects  a  fear  that 
such  actions  will  drastically  disrupt  business  affairs,  eliminate  jobs, 
Injure  stockholders,  and  perhaps  even  injure  consumers. 

While  not  unmindful  that  difficult  problems  may  arise  1n  the  course  of 
publicly  ordered  restructuring,  1n  our  judgement  such  fears  are  greatly 
exaggerated.  Experience  has  shown  that  businessmen  are  adept  at  adjusting 


— /  The  price  controls  1n  effect  during  1971-74  did  not  deal  with  the  mono- 
poly problem  1n  food  retailing  or  1n  other  Industries.  They  limited 
price  Increases  of  all  retailers,  whether  1n  competitive  or  highly 
concentrated  markets.  As  shown  1n  our  report,  profits  of  food  retailers 
were  positively  associated  with  the  level  of  concentration  and  firm 
dominance  during  the  price  control  years  as  well  as  before. 

=»  Consent  Order  1n  Regina  v.  Canada  Safeway  Limited,  op.  cit. ,  p.  62. 
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34. 
to  changing  circumstance.  Certainly  they  are  very  adept  at  restructuring 
actions  that  result  In  high  concentration.  Such  actions  likely  Inflict 
greater  costs  on  Injured  competitors  and  consumers  than  they  themselves 
would  experience  1f  forced  to  divest  themselves  of  some  properties  or 
limit  for  a  time  their  expansion. 

The  public  policy  Issue  1s  clear:  Where  excessive  market  power  cannot 
be  adequately  redressed  by  other  means,  are  we  sufficiently  concerned  about 
the  costs  to  consumers  and  competitors  to  take  the  steps  necessary  to  reduce 
such  power? 


o 


BOSTON  PUBLIC  LIBRARY 


3  9999  05995  227  3 


